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COMMENTARIES    ON   SALES. 


BOOK   III. 

PART  I. 

RAILWAY    STATION-AGENTS    AND    SHIPMASTERS 
LENTLY     SIGNING    FREIGHT     RECEIPTS    AND 
LADING. 


FRAUDU- 
BILLS    OF 


Erl)  V.  The  Great  Western  Railway  Co.  of  Canada^  is  a  oase 
where  C,  who  was  the  freight-agent  of  the  defendants  at  Chat- 
ham, Ontario,  and  a  partner  in  the  firm  of  13.  &  Co.,  caused 
printed  receipts,  or  shipping-notes,  in  the  form  commonly  used 
by  the  railway  company,  to  be  signed  by  his  name  as  the  com- 
pany's agent,  in  favor  ot  his  firm,  B.  &  Co.,  for  flour  which  had 
never  in  fact  been  delivered  to  the  railway  company.  The  re- 
ceipts acknowledged  that  the  company  had  received  from  H.  & 
Co.  the  flour  addressed  to  the  plaintiffs,  and  were  attached  to 
drafts  drawn  by  B.  &  Co. ;  accepted  and  subsequently  paid  by 
plaintilTs.  C.  received  the  proceeds  of  the  drafts,  and  absconded. 
In  an  action  brought  by  the  plaintiffs  against  the  railway  com- 
pany for  the  amount  of  the  drafts,  it  was  held,  by  the  majority 
of  the  court,  tha,t  the  act  of  C.  in  issuing  a  false  and  fraudulent 
receipt  for  goods  never  delivered  to  the  company,  was  not  an  act 
done  within  the  scope  of  his  authority  as  the  company's  agent, 
and  that  the  defendants,  therefore,  were  not  liable. 

It  was  very  strenuously  urged  for  the  plaintiffs  that  the  freight- 
agent  was  acting  within  the  scope  of  his  authority  in  signing  the 
freight  receipts ;  that  the  rule  of  law  applied  to  this  case,  that, 
where  one  of  two  innocent  persons  must  bear  a  loss,  it  should  be 
he  who  by  care  could  have  prevented  the  loss  that  should  bear  it ; 
and  that  a  distinction  exists  between  such  cases  as  this  and  those 
where  shipmasters  sign  bills  of  lading.  There  was,  also,  a  posi- 
tion taken  with  reference  to  a  local  statute  which  it  is  not  neces- 
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sary  to  consider  here.     Two  of  the  members  of  a  court  of  six 
concurred  in  the  views  of  the  plaintill's'  counsel. 

The  judgment  of  Ritchie,  C.  J.,  which  is  that  of  tlie  majority 
of  the  court,  is  very  lengthy,  and  as  the  question  is  one  of  much 
importance,  and  as  the  conclusion  reached  is  one  with  which  we 
agree  (although  not,  by  any  means,  with  all  the  reasoning  the 
judgment  contains, —  much  of  which  is  fallacious),  we  quote  fully 
from  the  judgment  in  our  note  below. ^ 


'  Aftfir  rcferriiij;,  at  consid(3riiblc  length, 
to  tlio  pli'ii(lini,'s  and  facts  in  tliii  cu.so, 
Ritehio,  C.  J.,  (H'ociiuds  as  follows  :  "  Wo 
must  tiii'U  couMidfcr  whether  the  defend- 
ants are  to  he  hound  by  the  aets  of  Car- 
ruthers  iis  the  aj^ent,  and  are  to  ho  held 
rt'sponsihle  in  like  manner  as  if  tlioy,  with 
kno.vle<li;e  that  the  goods  had  not  lieoii 
reeeiveil  or  shiiiped,  liad  issued  or  directly 
authorized  the  issuing  of  this  recuijit  or 
bill  of  lading,  or  after  its  issue  had  aeiiui- 
cseed  in  the  act  and  ilerived  lienefit  and 
advantage  therefrom.  The  mere  giving  a 
receipt  for  gnods  and  issuing  a  bill  of  lad- 
ing without  any  goods  having  boon  re- 
ceived, was  dearly  not  within  the  usual 
scope  of  the  employment  of  a  freight 
agent,  such  as  Carruthers  is  shown  to 
have  been.  It  was  only  when  he  had 
actually  received  goods  to  be  shipped  that 
the  giving  a  receijit  and  hill  of  lading  for 
such  goods  was  within  the  usual  scope  of 
his  employment.  It  was  never  within  the 
scope  of  his  employment  that  he  should 
create,  for  liis  own  illicit  gain,  as  instru- 
ments of  fraud,  'false  pretences  of  con- 
tracts having  the  semblance  of  bills  of 
lading."  Such  bills  of  lading  as  he  issued 
did  nut  grow  out  of  any  transaction  be- 
tween T.  Brown  &  Co.  and  defemlants,  or 
between  the  plaintill's  and  (hjfendants,  or 
out  of  the  use  of  the  railway  as  a  means  of 
transportation  by  either  T.  Brown  &  Co., 
or  the  plaintiffs.  They  were  simulated 
bills  of  lading,  the  result  of  the  direct 
frauil  and  forg(!ry  or  deceit  of  T.  Brown 
&  Co.,  by  their  leading  partner,  Car- 
ruthers; and,  if  plaintiiFs  accepted  and 
piid  bills  on  the  faith  of  such  documents, 
tlieir  tloing  so  was  induced  by  the  act  of 
T.  Brown  &  Co.,  and  not  by  any  not  of 
the  defendants,  either  directly  or  by  Car- 
ruthers as  their  agent,  while  acting  within 
the  scope  of  the  authority  conferred  upon 
him  by  the  defendants.  I  fail  to  see  how 
such  a  wilful  fraud  committed  by  T.  Brown 
&  Co.,  through  their  partner  Carruthers,  on 
plaintiffs,  with  whom  they  were  dealing, 
can  be  considered  an  act  within  Carruthers's 
agency.  Tin;  authority  of  Carruthers  was 
a  limited  aufliority.  His  power  and  au- 
thority to  sign  a  bill  of  lading  depended 
on  the  actual  receipt  and  shipping  of  the 


goods.  If  the  fact  on  which  the  author- 
ity depended  did  not  e.\ist,  the  authority 
could  not  exist.  The  cases  of  (irant  v. 
Norway,  10  V.  B.  605 ;  Hubbersty  v. 
Ward,  8  Exch.  .330 ;  and  Coleman  v. 
Riches,  16  C  B.  104,  apjiear  to  mo  in 
minciplo  directly  in  point.  In  (irant  v, 
Norway,  10  C.  B.  66."),  the  miirginal  note 
is  as  follows  :  '  The  master  of  a  ship  sign- 
ing a  bill  of  lading  for  goods  which  have 
never  been  ship[ied  is  ntl  to  be  considered 
as  the  agent  of  tho  owner  in  that  behalf, 
so  as  to  make  the  latter  resi)onsil)l(!  to  one 
who  has  made  advances  u|ion  the  faith  of 
bills  of  lading  so  signed.'  During  the 
argument,  .lervis,  C.  J.,  says:  'If  the 
master's  authority  is  to  sigTi  bills  of  lading 
only  upon  receiving  the  goods  on  board, 
the  owner  does  not  hold  him  out  as  hi.s 
agent  until  lie  receives  the  goods.'  After 
pointing  out  "he  very  large  authority  of  a 
masterof  a  sh'.p,  and  adopting  from  Smith's 
Mercantile  Li\w  (p.  59)  that  '  tla-  master 
is  a  general  agent  to  perform  all  things 
relating  to  the  usual  employment  of  his 
ship  ;  and  the  authority  of  such  an  agent 
to  perform  all  things  usual  in  the  line  of 
business  in  which  he  is  cmptoj/rd  cannot 
be  limited  by  any  private  order  or  direc- 
tion not  known  to  tho  party  dealing  with 
him,'  asks,  Is  it  then,  usual,  in  the  man- 
agement of  a  ship  carrying  goods  on 
freight,  for  the  master  to  give  a  bill  of 
lading  for  goods  not  jiut  on  board  ?  For  all 
parties  concerned  have  a  right,  Ik;  says,  to 
assume  that  an  agent  has  authority  to  do 
ill!  that  is  usual.  He  then  points  out  that 
'  the  very  nature  of  a  bill  of  lading  shows 
that  it  ought  not  to  be  signed  until  the 
goods  are  on  board  ; '  for  it  begins  by  de- 
scribing them  as  .shipped.  He  says  :  '  It 
is  not  contended  that  the  cai)tain  liad  any 
real  authority  to  sign  bills  of  lading,  un- 
less the  goods  had  been  shipped  ;  nor  can 
we  discover  any  ground  upon  which  a 
party  taking  a  bill  of  lading  by  indorse- 
ment would  be  justified  in  assuming  that 
he  had  authority  to  sign  such  bills,  wheth- 
er the  goods  were  on  board  or  not.'  He 
then  adds;  '  If,  then,  from  tho  usage  of 
trade,  and  the  general  practice  of  ship- 
masters, it  is  generally  known  that  the 
master  derives  no  such  authority  from  his 
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Tlif  mdttcr  is  settled  in  Eiif^land  on  unquestionable  authority. 
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jiosition  as  master,  tho  case  may  be  con- 
Hidered  as  it  the  imrty  taking  tlu!  bill  of 
lading  li.id  iidtiie  of  an  express  limitation 
of  the  iiutlioritv  ;  and,  in  that  ease,  iiu- 
doiititi'illy,  I'oiild  not  claim  to  bind  the 
owner  liy  a  bill  of  lading  signed,  when  the 
goods  therein  mentioned  were  never  shiii- 
lieiL'  This  ease  was  followed  by  Hub- 
bersty  r.  Ward  (S  Kxch.  :i:U)) ;  'The 
master  of  a  vessel  lias  no  power  to  cliaige 
Ills  owner  by  signing  bills  of  lading  lor  a 
greater  (piantity  of  goods  than  those  gn 
board.'  The  authority  of  Grant  v.  Nor- 
way was  conceded,  but  it  was  attempted 
to  distinguish  this  ease  from  Grant  r. 
Norway  ;  but  Pollock,  C.  15.,  deliver- 
ing the  judgment  of  the  court,  says : 
'  We  think  tliat  when  a  captain  has  signed 
bills  of  lading  for  a  cargo  that  is  actu- 
ally on  boanl  his  vessel,  his  j)ower  is  ex- 
hausted. He  has  no  right,  or  [iow(!r,  by 
signing  other  bills  of  lading  for  goods  which 
are  not  on  board,  to  charge  his  'wner.' 
This    case    was    followed    by  .   an    v. 

Riches  (1(5  C.  B.  104),  where  the  same 
]irinciple  was  ajiplie'  to  tin;  agent  of  a 
wharlinger,  who  sign*  u  a  receijit  in  the 
usual  form  f(U'  the  di'Hvering  of  corn  at 
defendant's  wharf.  In  the  course  of  the 
argument,  .Tervis,  C.  J.,  says  ;  'The  au- 
thority of  the  man  was  of  a  limited  char- 
acter. He  was  only  authorized  to  give 
receipts  when  the  wheat  was  actually  tle- 
liveriMl.'  In  ilelivcring  judgment :  'This, 
liowever,  is  simply  the  case  of  a  wharf- 
inger's receipt  note,  and  that  being  .so, 
the  case  is  disposi'il  of.  Board,  the  de- 
fendant's agent,  had  only  authority  to 
give  receipts  for  goods  which  had,  in  fact, 
b(>en  delivercil  at  the  wharf.  And  again, 
when  Board  gave  a  reeei])t  for  wheat  wliich 
had  never  been  delivered  at  the  wharf,  he 
was  not  acting  within  the  scope  of  his 
authority.  He  was  not  acting  for  his 
master,  but  eontrary  to  liis  duty  and 
against  his  master's  interi'st.' 

"  With  how  nuich  more  force  does  this 
reasoning  and  the  conclusiiuis  arrived  at 
in  these  cases  a]i]ily  to  the  present  ease  ! 
The  authority  of  the  freight  agent  cannot, 
in  my  opinion,  lie  compared  in  extent 
with  the  general  anthnrity  of  a  master  of 
a  ship,  who  is  intrusted  with  the  whole 
control  and  management  of  the  property, 
and  that  for  the  most  part  in  the  ab.sence 
of  the  owner,  and  when  the  ves.sel  is  out 
of  his  reach.  Here  the  authority  of  the 
agent  was,  necessarily,  of  a  most  limited 
character.  He  was  to  receive  and  ship, 
and  give  receipts  and  bills  of  lading  for 
goods  actually  received  and  shi]iped. 
Outside  of  this,  he  does  not  appear  to 


havt!  ])ossessed  aiiv  authority  whatever  ; 
nor  was  any  other  or  greater  authority 
ne(.'e,ssary  to  enable  him  to  managi'  and 
conduct  that  part  of  the  business  of  de- 
fendants' railway  ccdilliled  to  him.  He, 
certainly,  was  not  authorized  to  grant 
receipts  for  goods  unless  the  goods  were 
actually  rect'ived,  nor  was  he  empowered 
to  contract  for  the  comjiany  that  goods 
should  be  sent  by  the  ciunpany,  when  no 
gooils  wore  ever  received  by  the  company 
to  lie  sent.  Nor,  in  like  manner,  hail  he 
any  authority  to  sign  a  bill  of  lading 
declaring  the  property  was  shipped  in 
apparent  good  order,  when  it  never  was 
shipjied,  and  declaring  the  pro]ierty  w:i,s 
to  be  delivered  in  like  good  ordei,  when 
there  was  no  property  in  the  possession  of 
the  company  or  of  their  agent  to  be  de- 
livered. It  may  be  even  (luestu  .ed 
whether  the  general  manager  of  tlr  liU 
way  could  legally  issue  or  «ntliori/e  to  be 
issued  liills  of  lading  for  goods  never 
received  and  never  shipped,  such  an  acf 
being  wliojly  inconsistent  with  the  object 
of  a  railway  company,  which  is  incor- 
porated to  transport  goods  delivered  to 
them  for  transportation,  not  to  issue 
feigned  and  fraudulent  receipts  and  bills 
of  lading  for  goods  never  recei\e(l  to  be 
forwarded.  Be  this  as  it  may,  it  cannot 
be  doubted  that  every  person  in  business 
who  deals  with  a  railway  comiiany  knows 
that,  in  the  ordinary  ami  usual  course  of 
business,  no  suih  receipts  and  bills  of 
lading  are  ever  given  or  issued  uidess  the 
goods  havt;  been  actually  received  to  be 
shipped,  and  nobody  so  dealing  but  must 
kiHjw  that  il  a  freight  agent,  tlischaiging 
the  ordinary  d\ities  of  a  treight  agent,  did 
give  or  issue  such  recei])ts  and  bills  of 
lading  without  the  goods  having  been 
delivered,  he  would  lie  acting  in  direct 
o]ip()sition  to  his  duty  and  in  fraud  of  his 
principals,  and  no  one  would  knowingly 
act  on  a  bill  of  lading  so  issued,  when 
goods  had  never  been  ddivered  or  actually 
shipped,  unless  indeed  it  could  be  shown 
that  some  spccitic  authority  had  been 
given  to  the  agent  outside  of  the  ordinary 
cour.se  ol  business,  authorizing  the  sign- 
ing of  such  documents  without  delivery 
of  the  articles.  I  cannot  conceive  it 
possible,  in  the  usual  course  of  business, 
that  any  business  firm  woni  "  acjcejit  drafts 
on  their  mere  production,  with  bills  of 
lading  attached,  without  any  notice  or 
adiice,  or  without  anything  indicating 
the  nature  of  the  transaction.  It  is  very 
different  from  the  buying  or  negotiating 
a  bill  of  exchange,  and  the  position  of  a 
holder  for  value  of  a  bill  of  exchange 
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shipmaster,  or  freight-ogent  of  the   railroad.      We  think  it   is 
clear  that  the  powers  of   a  freight-agent  of  a  railway  are  cer- 


purohasod  on  the  market  is  vnry  dillerent 
from  that  of  a  person  aucuptinf;  a  bill  of 
excliant^e  drawn  on  him.  No  ono,  I  t.iki; 
it,  in  the  usual  and  ordinary  course  of 
business,  draws  on  anotlier  in  whose  hands 
he  has  no  tunds,  hut  on  the  strength  of 
funds  to  be  supiilied,  without  advising 
that  the  funds  against  which  he  draws 
will  he  forthcoming  ;  and,  therefore,  in  a 
case  like  the  present,  where  the  plaii:tiff 
alleges  that  the  transaction  originated  on 
a  contract  with  the  drawers,  that  cm 
certain  conditions  they  would  accept,  — 
thiit  is,  on  goods  consigned  they  would 
advance  by  accepting  drafts,  —  can  it  be 
sU|)posed  that  thos(!  who  were  to  draw 
drew  without  advising  the  shi|tping  of 
the  goods  and  the  drawing  against  them 
through  the  bank  for  their  value  ?  Can 
it  be  doubted  that  the  aceoptauce  of  the 
bills  so  drawn  was  on  the  strength  of 
such  iidvice  rather  than  on  that  of  the 
bill  of  lading  ?  Bills  of  lading  attached 
are  generally  more  for  the  security  of  the 
drawer  than  the  drawee.  It  is  that  the 
goods  shall  not  bo  delivered  over  until 
the  bills  are  accepted  ;  in  other  words, 
that  the  consignees  shall  not  receive  the 
goods  till  they  have  secured  the  payment 
by  accepting  the  bills  drawn  for  their 
price.  In  this  case  the  transaction  in 
connection  with  the  bills,  with  which  the 
railway  had  nothing  to  do,  was  an  illusion 
and  a  fraud.  The  consid(!ration  on  which 
the  bills  were  drawn,  and  the  consider- 
ation on  which  tin;  ])laintills  accepted  the 
bills  never  existed.  The  bills  were  drawn 
against  Hour  to  bo  shipped  and  for  the 
price  of  the  flour,  on  the  sale  of  which  the 
plaiutilFs  were  to  make  a  commission. 
The  Hour  never  was  shipped.  There 
never  w:is '  any  pro[ierty  on  the  sale  of 
which  the  plaintilfs  could  make  a  com- 
mission, and  the  reason  was  thut  the 
jjarties  with  whom  the  plaintiffs  dealt 
deceived  them,  and  have  endeavored  to 
cover  their  deceit  by  transmitting  to  their 
dupes  feigned  documents  as  piirjxirting 
to  have  been  legitimately  issuetl  by  de- 
fendants' authority.  I  can  only  look  on 
this  as  a  case  of  framl,  pure  and  simple. 
Carruthers,  in  signing  these  receipts  and 
bills,  was  not  acting  within  the  scope 
of  his  authority,  or  in  the  course  of  his 
employment,  or  for  his  employers'  benefit, 
and  the  company  never  adopted  Car- 
ruthers's  act  or  profited  by  his  fraud. 
Carruthers  had  no  authority  to  make 
statements  or  representations.  He  was 
employed  to  receive  goods,  and,  on  receipt, 
to  give  acknowledgments  therefor  ;  to  ship 
the  goods  so  received,  and,  on  such  ship- 


ment, to  give  bills  of  lading ;   in  other 
words,  to  sign  a  contract  for  their  trans- 
portation   and    deliv(!ry.       As    said    by 
Cresswcll,   J.,   in  Coleman  v.  Riches  (IG 
C.  Ij.  loi) :     'He  was  not  employed  to 
represent  that  to  be  true  which  he  knew 
to  be  false.'      His   position   was,    as   de- 
scribed by  Crowder,  J.,  in  the  same  ease, 
thar  'of  a  servant  whose  only  duty  was 
to  give  a  receipt  when  the  goods  had  been 
delivered."      'i'he  case  we  are  dealing  with 
is,  in  my  opinion,  much  stronger  against 
plaintills  than  those  1  have  referred  to,  be- 
cause it  is  (piile  impossible  in  this  transac- 
tion to  separate  plaintiffs  from  T.  Brown  & 
Co. ;  and,  (tijually  imj)ossible  to  separate  T. 
Brown   and   Co.    from   Carruthers,    who, 
unquestionably,  was  the  leading  partner ; 
in  fact,  substantially  the  firm  of  T.  iirown 
&  Co.  ;  and,  therefore,  so  far  as  the  de- 
fendants   are    concerned,  plaintilfs    must 
be  looked  upon  as,  if  not  identical  with 
Carruthers,  as  immediately  connected  with 
him,  and  cannot  fix  on  the  defendants  a 
liability  growing  out  of  a   breach  of  T. 
Brown  k  Co.'s  contract  with  them  as  set 
out   in   the  ileclaration,  and   out   of  the 
fraudnhmt  conduct  of  T.  Brown  &  Co.  in 
drawing  against  goods  they  never  shipped, 
and    fraudulently    transmitting    bills    of 
lading  of  their  own  fraudulent  concoction. 
No    doubt   T.    Brown    &    Co.    were,    by 
reason  of  the  employment  of  their  leading 
member,  enabled  the  more  easily  to  per- 
jietrate   and   carry   out    snceessHdly   this 
fraud.     Still,    I    think    this   fraud   of  T. 
Brown  &  (,'o.  in  their  dealings  with  plain- 
tiffs, cannot  be  attributed  to  the  company. 
The  defendants  had  no  knowledg(^  of  the 
transaction  between  T.  Brown  &  Co.  and 
plaintiffs.       'J'he    falsehood,     fraud,    and 
Knowledge  were  on  the  part  of  T.  Brown 
&  Co.,  with  whom  plaintilfs  contracted, 
and  who,  instead  of  shipjiing  the  flour  to 
plaintilfs,  on   the    security  of  which  the 
advances  were  to  be  made,  and  procuring 
boHil  fide  bills  of  lading  or  shipping  re- 
ceipts therefor,    from  ilefendants,  in  ful- 
filment  of  their  contract  with  plaintiff's, 
falsely  and  fiaud'.ilently,   by  their  senior 
and   principal   partner,   made  out  a  false 
and  fruudulent  bill  of  lading  or  ship|iing 
recei])t,  purporting  to  be  the  bill  of  lading 
or   the    receipt   of  the  defendants  ;   and, 
ther-jby,    falsely   and   fraudulently  repre- 
sented to  plaintiffs  that  they  had  fulfilled 
theircontract  and  had  shipped  and  assigned 
to  him  the  flour   in   question,    and   had 
procured  from  defendants  a  bill  of  lading 
and  shipping  receijit  therefor  ;    when  in 
truth  and  in  fact  the  flour  never  had  been 
cousigued  and  shipped  to  plaintiffs,  nor 
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taiuly  not  greater  to  bind  the  railway  by  a  false  statement  as  to 
the  receipt  of  goods,  alleged  to  have  been  received  by  the  railway, 
than  are  tliose  of  a  shipmaster,  by  a  similar  false  statement,  to  bind 
the  ship  or  its  owners,  in  both  cases  the  main  ground  upon  which 
it  is  sought  to  clothe  them  with  such  j)owers  is,  that,  where  one 
of  two  innocent  persons  must  suffer  by  the  fraud  of  a  third,  the 
loss  must  fall  upon  that  one  of  the  two  who,  by  his  placing 
the  thii'd  in  a  position  of  trust  or  confidence,  enabled  the 
tlnrd  jjcrson  to  commit  the  fraud.  Uut  there  is  a  limitation  to 
tliis  doctrine.  It  is  a  pure  question  of  tho  nature  of  the  agency. 
A  ])rincipal  is  liable  only  for  tho  fraud  of  the  agent  committed 
withhi  the  scope  of  his  employment.  Thus,  the  mere  fact  that 
a  merchant  has  clerks  in  his  employment  does  not,  therefore, 
necessarily  clothe  them  with  the  ])0wer  to  bind  him  by  their 
acceptances  of  bills  of  exchange,  fraudulently  accepted  by  them 
out  of  the  scope  of  their  employment.  Nor,  where  a  master 
sends  his  servant  to  purchase  goods  for  cash,  and  he  fraudu- 
lently buys  them  on  credit,  is  the  master  bound  by  the  act  of  his 
servant,  without  the  scope  of  his  emj)loyment.  So,  as  the  ship- 
master is  only  the  agent  of  necessity  for  the  sale  of  the  ship,  no 
title  to  the  ship  passes  to  the  purchaser  unless  he  can  affirma- 
tively make  out  the  necessity  for  the  sale,  and  thereby  show  that 
the  act  was  done  by  the  master  as  such  agent  of  necessity,  with- 
in the  scope  of  his  emidoyment.  In  the  same  way,  as  the  mas- 
ter is  only  the  agent  of  the  ship  and  owners  to  sign  bills  of  lading 


delivered  to  be  shijtped,  and  defendants 
never  liiid  given  any  bill  of  lading  or  shi]i- 
]iiiig  I'cceipt  tliercfiu'.  This  was  a  roj^uish 
traiisactiou  on  the  part  of  T.  Brown  &  Co. 
through  thi'ii-  senior  and  ]irin('ipal  jiartnor, 
wheicliy  they  sought  and  obtained  ad- 
vances from  the  bank,  not  on  the  strength 
of  flour  consij,'ned  liy  tlietn  to  plaintill's, 
but  on  the  strength  of  a  false  bill  of  lading 
concocted  by  themselves  ;  handed  to  tlie 
bank  witii  a  draft  on  )ilaintilVs,  whii-h  the 
bank,  in  ignorance  of  the  fraud  trans- 
mitted to  the  ])laintiffM  as  genuine  docu- 
ments, representing  a  real  transacti'Mi, 
namely,  an  actual  slii|inient  by  T.  Ihown 
&  Co.,"  of  200  barrels  of  Hour  to  ])laintiirs, 
when,  in  fact,  they  never  had  shipped  a 
barrel  ;  and,  upon  being  so  iiansniitle<l, 
the  plaintitfs,  in  like  ignorance  of  the 
fraud,  and  believing  sucli  (lo(nunents  rep- 
resented a  Iniiid  fide  transaction,  accepted 
and  jiaid  the  bill.  By  wliat  process  of 
reasoning  can  this  be  said  to  be  a  trans- 
action of  del'endants,  or  with  which  de- 
fendants are  iii  any  way  connected  in 
the  due  course  of  business  ?  I  think, 
therefore,  that  Carruthers  was,  in  this 
tran.saetion     between    plaintiffs    and    T. 


Brown  &  Co.,  and  to  which  defendants 
Were  no  party,  acting  as  and  for  the  firm 
of  T.  Brown  &  Co.,  to  enable  that  firm  to 
rai.se  irioney  by  false  and  fraudulent  means 
and  pretences  in  their  dealings  with  plain- 
tiffs, and  tiiat  defendants  are  in  no  way 
responsible  for  a  transaction  of  such  a 
character,  concocted  for  the  benefit  of 
T.  lirown  &  Co.,  and  carried  out  by  Car- 
ruthers wholly  outside  of,  and  apart  from, 
and  contrary  to  his  authority  and  duty  as 
freight  agent  of  ilefendaiits. " 

There  is  nothing  in  the  dissenting 
opinion  of  Henry,  J.,  with  whom  con- 
curred another  of  the  judges,  that  is  worth 
ipioting  on  the  subject.  The  point  really 
inv(.lved  in  the  matter,  that  is,  as  to  h<iw 
far  Carruthers,  as  the  freight  agent  of  the 
defendants,  having  authority  to  sign  shij)- 
ping  recei[its  lor  goods  deliveied  to  the 
railway  for  transportation,  could  bind  the 
dt!fendants,  as  their  agent,  by  signing 
receipts  for  goods  not  so  received,  is  not 
discussed  by  ium,  and  his  judgment  con- 
tains nothing  of  any  value  in  the  consider- 
ation of  thecpiestion  really  involved  in  the 
case.  The  statute  which  lie  discnsses  does 
not  affect  the  ipiestion  in  the  slightest. 
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for  goods  actually  received,  no  express  authority  being  given  to 
him  to  act  otherwise,  it  is  no  more  within  the  scope  of  his 
employment  to  fraudulently  sign  bills  of  lading  for  goods  not  re- 
ceived than  it  is  within  the  scope  of  his  authority  to  fraudu- 
lently sell  the  ship,  and  thereby  pass  a  good  title  to  the  pur- 
chaser. And  in  this  case  the  purchaser  may  not,  necessarily,  be 
a  party  to  the  fraud,  while,  in  the  case  of  the  fraudulent  bill  of 
lading,  the  party  receiving  it  almost  necessarily  is  a  party  to  the 
fraud.  In  either  case  the  party  committing  the  fraud  is  liable  to 
the  party  injured  by  the  fraud,  and  as  the  reliance  is  (outside  of 
the  reliance  on  the  fraudulent  shipper  and  his  assignees),  but  upon 
his  fraudulent  statement,  made  by  him  without  express  or  im{)lied 
authority, — the  oilier  party  (the  alleged  principal)  not  acqui- 
escing therein  or  taking  any  benefit  under  it,  —  we  see  no  tangible 
reason  for  holding  tliat  other  liable  for  a  fraud  to  which  he  has 
been  no  party,  and  which  he  has  neither  actually  nor  impliedly 
authorized.  The  English  cases  on  the  question  are  in  harmony 
in  establishing  tliis  doctrine.  The  American  cases  differ  widely. 
But  we  think  that  the  American  cases  which  are  not  in  accord 
with  the  view  here  expressed,  are  not  so  because  they  have  lost 
sight  of  the  special,  limited  character  of  the  agency,  and  have,  by 
the  api)lication  of  very  broad  principles,  enlarged  the  powers  of 
such  agents  far  beyond  the  scope  of  their  employment.  It  is  one 
thing  to  hold  a  party  liable  for  his  own  fraud,  and  quite  another 
to  hold  a  second  party  liable  for  such  fraud,  who  has  neither 
expressly  nor  impliedly  authorized  its  commission ;  has  not  acqui- 
esced in  it,  nor  taken  any  benefit  under  it ;  nor  has,  by  any  act 
on  his  part,  empowered  the  wrong-door  to  commit  such  fraud. 
That  there  are  cases  of  agency  more  or  less  analogous  to  these 
we  are  considering,  where  the  principals  have  been  held  liable  for 
the  fraudulent  acts  of  their  agents,  committed  within  the  scope 
of  their  employment,  may  well  be  ;  and  yet,  in  these  cases  wo 
are  more  i)articularly  considering,  the  principals  not  be  liable  for 
fraudulent  misrepresentation  by  their  agents  of  a  fact,  unauthor- 
ized l)y  their  principals  actually  or  impliedly,  and  with  which 
they  have  not  acquiesced,  nor  derived  any  benefit  therefrom.  We 
examine  some  of  the  authorities. 

In  A.  D.  1734,  the  doctrine  was  stated,  on  the  ar.thority  of  Mid- 
dleton  V.  Fowler,^  that  "  the  owner  of  a  ship  is  to  be  considered  a 
general  master,  and  the  master  as  his  servant ;  a  master  is  not 
answerable  for  the  acts  of  his  servant,  but  where  he  acts  in  exe- 
cution of  any  authority  given  him  by  the  master."  ^    And  it  was 


1  Salk.  282;  Skin.  625. 


^  Boiiolier    v.    Lawson,    Cas.    temp. 
Hardw.  87,  arguendo. 
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unanimously  decided  by  the  court  that  the  owner  was  not  liable 
in  that  case  for  the  act  of  the  shipmaster,  where  the  act  of  the 
master  was  without  the  authority  of  the  owner,  and  did  not  inure 
to  the  benefit  of  the  latter.  The  doctrine  laid  down  by  the  c  ^urt 
is  wide  enough  to  cover  the  very  case  we  are  now  considering. 
Thus  :  "  Owners  can  never  ife  liable  hut  in  respect  of  the  delivery 
of  goods  to  a  ship  trading  foA  hire,  where  the  delivery  to  the  master 
is  a  delivery  to  the  owners,  arud  where  the  owners  can  in  respect  of 
such  delivery  have  an  action  for  the  freight ;  for  you  must  show  a 
benefit  accruing  to  the  person  against  whom  you  bring  your  ac- 
tion, or  else  a  special  undertaking."  Boucher  v.  Lawson  (second 
decision).'  A  fortiori,  there  can  be  no  action  against  the  owner 
where  there  is  no  "special  undertaking"  by  him,  whore  the  goods 
have  never  been  delivered  to  the  master  at  all.  Tliis  decision 
has,  apparently,  escaped  the  notice  of  all  the  courts,  in  their 
consideration  of  this  question  in  recent  times.  So,  in  Middleton 
V.  Fowler  (a.  d.  1696),2  in  holding  that  the  master  of  a  stage- 
coach was  not  chargeable  for  goods  lost  by  the  driver,  unless 
the  master  takes  a  price  for  the  carriage  of  the  goods,  the  same 
doctrine  was  laid  down  by  Holt,  C.  J. ;  "  for  no  master  is  charge- 
able with  the  acts  of  his  servant,  but  when  he  acts  in  execution  of 
the  authority  given  by  his  master,  and  then  the  act  of  the  servant 
is  the  act  of  the  master."  The  authorities  for  this  holding  ai'e 
almost  innumerable.^ 

In  Lickbarrow  v.  Mason,*  Buller,  J.,  intimates  that  in  such  a 
case  it  is  the  master  who  would  be  liable,  imj)lying  that  there 
would  be  no  other  liability,  thus  :  "  An  argument  was  used  with 
respect  to  the  difficulty  of  determining  at  what  time  a  bill  of  lad- 
ing shall  be  said  to  transfer  the  property,  especially  in  a  case 
where  the  goods  were  never  sent  out  of  the  merchant's  warehouse 
at  all.  The  answer  is,  that  under  those  circumstances,  a  bill  of 
lading  could  not  possibly  exist,  if  the  transaction  were  a  fair  one; 
for  a  bill  of  lading  is  an  acknowledgment  by  the  captain  of  having 
received  the  goods  on  board  his  ship.  Therefore,  it  would  be  a 
fraud  in  the  captain  to  sign  such  a  bill  of  lading  if  he  had  not 
received  goods  on  board ;  and  the  consignee  would  be  entitled 
to  his  action  against  the  captain  for  the  fraud."  Here  it  is 
treated  as  the  fraud  of  the  captain ;  not  that  of  the  shipowners. 
The  case  of  Osey  v.  Gardner^  points  in  the  same  direction.  There 
A.  had  some  rum  in  the  West  India  docks,  which  he  sold  to  B. 
The  rum  was  to  be  shipped  by  A.  in  a  vessel  chartered  by  B. 


1  Cas.  temp.  Hardw.  194,  200. 

2  Skin.  625;  Salk.  282. 

'  See  a  large  number  of  cases  cited  in 
Skinner,  625. 


♦  2  T,  K.  63,  75. 
»  Holt,  405. 
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Before  the  rum  was  delivered  on  board  the  vessel,  B.  got  a  bill  of 
lading  from  the  captain.  He  then  sold  the  rum  to  C,  who  paid 
B.  for  it  upon  an  indorsement  of  the  bill  of  lading.  A.  being  un- 
paid, and  suspecting  the  solvency  of  B.,  took  part  of  the  rum  for- 
cibly out  of  the  vessel,  and  countermanded  the  delivery  of  the 
rest.  In  trover,  by  C.  against  A.,  to  recover  tlie  rum,  tlio  court 
held  tliat,  under  the  circumstances  of  the  case,  the  bill  of  lading 
transferred  no  property  to  the  plaintiffs,  on  the  ground  that  no 
goods  having  been  on  board  at  the  time  the  captain  signed  the 
bill  of  lading,  it  was  fraudulent. 

In  an  Irish  case  ^  (a.  d.  1834),  where  a  bill  of  lading  was  signed 
before  the  goods  were  shipped,  it  was  held  that  the  bill  of  lading 
vias  fraudulent  and  void,  and  that  the  assignee  under  the  bill  of 
lading  could  not  maintain  trover  for  the  goods,  the  possession 
of  which  had  been  obtained  under  an  attachment  by  the  vendor 
of  the  assignor  of  the  "  fraudulent  and  void  "  bill  of  lading. 

In  Berkeley  v.  Watling,^  Pattcson,  J  ,  asked  :  "  Is  there  any  in- 
stance of  an  action  by  a  consignee  of  a  bill  of  lading  before  the 
actual  delivery  of  the  goods  ?  "  and  counsel  for  the  consignee  ad- 
mitted that  there  was  no  instance  of  such  an  action  reported. 
And  Patteson,  J.,  then  stated  the  other  alternative :  Suppose 
the  consignor  had  brought  the  action,  how  could  the  bill  of  lading 
be  conclusive  in  his  favor?  The  fact  \^ould  be  within  his  own 
knowledge.  Then,  how  docs  the  consignee  become  a  party,  ex- 
cept by  making  the  consignor  his  agent  ?  To  which  it  was  claimed 
by  counsel  for  the  contesting  owner  :  "  That  objection  is  conclu- 
sive ;  the  defendants  are  sued  otili/  as  shipowners  by  the  party 
who  puts  himself  in  the  place  of  consiynor.''''  And  in  this  case  it 
was  held  that  the  consiynce  ^  could  not  recover  against  the  ship- 
owners, under  a  bill  of  lading  which  alleged  that  goods  were 
shipped,  which,  in  fact,  were  not  shipped,  leaving  the  question 
open  as  to  the  conclusiveness  of  a  bill  of  lading  between  a  ship- 
owner and  an  indorsee  for  value ;  with  the  expression  of  opinion 
by  Littledale,  J.,  that  the  bill  of  lading  in  such  case  is  not 
conclusive. 

In  Bates  v.  Todd,*  it  was  also  hold,  by  Tindal,  C.  J.,  that  a  bill 
of  lading  is  not  conclusive  between  the  shippers  of  the  goods  and 
the  owners  of  the  ship  ;  but  the  owners  may  show  that  loss  goods 
than  specified  in  the  bill  of  lading  were  shipped,  the  master  hav- 
ing been  misled  as  to  the  cpiantity. 

Grant  v.  Norway  ^  (a.d.  1851)  is  the  leading  English  authority  on 


'  Begbie  -v.  Clarke,  Cooke  &  Alcock, 
150. 

2  7  A.  &  E.  29,  35. 


8  See  Armour  w.  Srinhic;aTi  Central  R.  R. 
Co.,  65  N.  Y.  Ill,  stated  infra, 
*  1  Moo.  &  R.  106. 
»  10  C.  B.  666. 
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the  question.  It  was  there  held  by  the  whole  court  that  the  mas- 
ter 01  a  ship  signing  a  bill  of  lading  for  goods  which  have  never 
been  shipped,  is  not  to  be  considered  as  the  agent  of  the  owner  in 
that  behalf,  so  as  to  make  the  latter  responsible  to  one  who  has 
made  advances  upon  the  faith  of  bills  of  lading  so  signed.  Jer- 
vis,  C.  J.,  in  delivering  the  judgment  of  the  whole  court,  thus  dis- 
cusses the  question :  — 

"  The  point  presented  by  the  several  pleas  is  substantially  one 
and  the  same,  viz. :  whether  the  master  of  a  ship,  sigriing  a  bill 
of  lading  for  goods  which  have  never  been  shipped,  is  to  be  con- 
sidered as  the  agent  of  the  owner  in  that  behalf,  so  as  to  make 
the  latter  responsible.  The  authority  of  the  master  of  a  ship  is 
very  large,  and  extends  to  all  acts  that  are  usual  and  necessary  for 
the  use  and  enjoyment  of  the  ship ;  but  is  subject  to  several 
well-known  limitations.  He  may  make  contracts  for  the  hire  of 
the  ship,  but  cannot  vary  that  which  the  owner  has  made.  He 
may  take  up  money  in  foreign  parts,  and,  under  certain  cir- 
cumstances, at  home,  for  necessary  disbursements  and  for  re- 
pairs, and  bind  the  owners  for  repayment ;  but  his  authority  is 
limited  by  the  necessities  of  the  case,  aiid  he  cannot  make  them 
responsible  for  money  not  actually  necessary  for  those  purposes, 
although  he  may  pretend  that  it  is.  He  may  make  contracts  to 
carry  goods  on  freight,  but  cannot  bind  his  owners  by  a  contract 
to  carry  freight  free.  So,  with  regard  to  goods  put  on  board,  he 
may  sign  a  bill  of  lading  and  acknowledge  the  nature  and  quality 
and  condition  of  the  g(}ods.  Constant  usage  shows  that  masters 
have  that  general  authority ;  and,  if  a  more  limited  one  is  given, 
a  party  not  Informed  of  it  is  not  affected  by  such  limitation.  Is 
it  then  usual,  in  the  management  v)f  a  ship  carrying  goods  on 
freight,  for  the  master  to  give  a  bill  of  lading  for  goods  not  put  on 
board  ?  for  all  ])arties  concerned  have  a  right  to  assume  that  an 
agent  has  authority  to  do  aU  which  is  usual.  The  very  nature 
of  a  bill  "  lading  shows  that  it  ought  not  to  be  signed  until 
goods  are  on  board ;  for  it  begins  by  describing  them  as  shipped. 
It  was  not  contended  that  such  a  course  is  usual.  It  is  not  con- 
tended that  the  captain  had  any  real  authority  to  sign  bills  of  lad- 
ing unless  the  goods  had  been  shipped  ;  nor  can  we  discover  any 
ground  upon  which  a  party  taking  a  bill  of  lading  by  indorsement 
would  be  justified  in  assuming  that  he  had  authority  to  sign  such 
bills,  whether  the  goods  were  on  board  or  not.  If,  then,  from  the 
usage  of  trade,  and  the  general  practice  of  sliipmasters,  it  is  gen- 
erally known  that  the  master  derives  no  such  authority  from  his 
position  as  master,  the  case  may  be  considered  as  if  the  party  tak- 
ing the  bill  of  lading  had  notice  of  an  express  limitation  of  the 
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authority  :  and,  in  that  case,  undoubtedly,  he  could  not  claim  to 
bind  the  owner  by  a  bill  of  lading  signed,  when  the  goods  therein 
mentioned  were  never  shipped.  It  would  resemble  the  cuse  of 
goods  or  money  taken  up  by  the  master  under  pretence  that  they 
were  wanted  for  the  ship,  when  in  fact  they  wore  not ,  or  a  bill 
of  exchange  accepted  or  indorsed  per  procuration^  when  no  such 
agency  existed;  Alexander  v.  Mackenzie.'  The  words  '/jcr  proc- 
uration '  give  notice  to  all  persons  that  the  agent  is  acting  under 
a  special  and  limited  authority  ;  and,  therefore,  the  party  taking 
such  a  bill  has  to  establish  the  existence  of  the  authority.  It  is 
not  enough  to  show  that  other  bills  similarly  accepted  or  indorsed 
have  been  paid,  although  such  evidence,  if  the  acceptance  were 
general,  by  an  agent  in  the  name  of  the  principal,  would  be  evi- 
dence of  a  general  authority  to  accept  in  the  name  of  the  princi- 
pal. So,  here,  the  general  usage  gives  notice  to  all  people  that 
the  authority  of  the  captain  to  give  bills  of  lading  is  limited  to 
such  goods  as  have  been  put  on  board  ;  and  a  party  taking  a  bill 
of  lading,  either  ori<jinaUy  or  by  indorsement,  for  goods  which  have 
never  been  put  on  board,  is  bound  to  show  some  particular  au- 
thority given  to  the  master  to  sign  it." 

We  have  set  out  this  judgment  thus  fully :  first,  because  it  is  the 
leading  case  on  the  subject,  seeomlli/,  because  we  agree  with  it; 
and  thirdly,  because  it  has  been  violently  attacked  by  at  least  one 
authority  in  this  country ,2  with  which  we  do  not  agree. 

In  Hubbersty  v.  Ward,^  the  principle  of  Grant  v.  Norway  *  was 
followed,  and  it  was  held  that  the  master  of  a  vessel  has  no  power 
to  charge  his  owner  by  signing  bills  of  lading  for  a  greater  quan- 
tity of  goods  than  those  on  board.  Pollock,  C.  B.,  said  :  "  If  the 
master  cannot  sign  bills  of  lading  for  goods  not  on  board,  it  fol- 
lows that  he  cannot  sign  for  a  greater  quantity  than  are  on  board. 
When  once  he  has  signed  to  the  extent  of  the  goods  on  board,  his 
authority  quoad  those  goods  is  gone."  And,  in  delivering  judg- 
ment: "We  think  that,  when  a  captain  has  signed  bills  of  lading 
for  a  cargo  that  is  actually  on  board  his  vessel,  his  power  is  ex- 
hausted. He  has  no  right  or  power,  by  signing  other  bills  of  lad- 
ing for  goods  that  are  not  on  board,  to  charge  his  owner." 

In  Coleman  v.  Riches,^  the  same  principle  was  applied  to  the 
case  of  a  warehouse  receipt,  fraudulently  signed  by  the  wharfin- 
ger's servant.  It  was  there  laid  down  that  a  master  is  civilly 
responsible  for  the  fraud  or  negligence  of  his  servant  acting  in 
the  course  of  his  employment,  but  not  for  an  act  of  wilful  fraud 
or  negligence  done  by  him  out  of  the  scope  of  his  authority,  or 


1  (5  c.  B.  766. 

2  Stated  and  considered,  infra. 
8  8  Ex.  330. 


♦  10  C.  B.  66.5. 
6  16  U.  B.  104. 
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inconsistent  with  the  course  of  his  employment.  Therefore, 
whore  A.,  the  servant  of  a  wharfinger,  fraudulently  signed  a 
receipt  purporting  to  be  an  acknowleilgment  that  certain  wheat 
had  been  delivered  at  his  employer's  wharf,  to  be  shipped  to  the 
order  of  C ,  no  such  wheat  having,  in  tact,  been  delivered,  and 
thereby  wilfully  induced  C.  to  pay  the  price  thereof  to  the  pre- 
tended vendor,  it  was  held  that  the  wharfinger  was  not  liable ; 
although  it  was  proved  that  C.'s  course  of  dealing  was  to  pay  for 
all  wheat  delivered  for  him  at  the  wharf,  on  the  |)roduction  by  the 
vendor  of  the  wharfinger's  receipt,  and  that  the  latter  knew  it. 
In  this  ease  Williams,  J.,  said  :  "  1  do  not  feel  at  all  inclined  to 
dissent  from  the  doctrine  in  Story  on  Agency,  §  •ii)Q,  where  it  is 
laid  down  that  'the  principal  is  not  liable  for  the  torts  or  negli- 
gences of  his  agent  in  any  matters  beyond  the  scope  of  his  agency, 
unless  he  has  expressly  authorized  them  to  be  done,  or  he  has 
subsequently  adopted  them  for  his  own  use  or  benefit.'  Assum- 
ing that  to  bo  good  law,  the  question  is,  whether  the  act  of  Hoard 
in  respect  of  which  resjjonsibility  is  here  sought  to  be  cast  on  the 
defendant,  was  an  act  done  by  him  in  the  course  or  within  tiie 
scope  of  his  employment.  I  think  we  cannot  so  hold  without  de- 
parting from  the  decision  of  this  court  in  Grant  v.  Norway.  It  is 
said  that  that  case  is  distinguishable  from  the  present,  because  it 
was  put  upon  the  ground  of  the  general  understanding  of  the  com- 
mercial world.  There  is  no  commercial  usage  or  understanding 
that  the  fact  of  goods  being  put  on  board  shall  be  treated  as  an 
incontrovertible  fact  merely  by  reason  of  the  master's  having 
signed  a  bill  of  lading.  So,  here,  1  see  no  ground  upon  which 
the  plaintiff  could  be  justified  in  assuming  as  an  incontestable 
truth  that  the  wheat  had  been  delivered  by  Lewis  at  the  defend- 
ant's wharf,  because  the  fact  was  so  stated  in  the  receipt." 

The  cases  of  Reynolds  v.  Jcx,'  The  Sir  Henry  Webb,^  Dewell 
V.  Moxon,^  Walshe  v.  Provan,*  all  show  similar  limitations  on  the 
power  of  the  master  to  bind  the  owners,  within  the  strict  scope  of 
his  employment,  in  cases  where  he  has  had  no  express  authority 
to  act  otherwise,  and  where  the  courts  refused  to  hold  he  had  an 
implied  one. 

In  The  Sir  Henry  "Webb,^  which  was  decided  prior  to  Grant  v. 
Norway,^  Dr.  Lushington  laid  down  ])rinciples  similar  to  those 
which  governed  the  court  in  deciding  the  latter  case.  In  The 
Sir  Henry  Webb,  freight  brought  into  the  registry  was  claimed, 
first,  by  il.  &  Co.,  under  a  charter-party  entered  into  at  JMalta, 
between  the  master  and  them,  and  with  the  view  of  securing  to 


1  7  B.  &  S.  86. 

2  13  Jur.  63!t. 

«  1  Taunt.  391. 


*  8  Ex.  843. 
6  13  Jur.  639. 
«  10  C.  B.  665. 
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them  the  payment  of  a  debt  from  the  shipowner ;  secondly,  by 
certain  mortgagees  of  the  ship,  under  an  assignment  of  freight 
by  the  master  for  advances  on  tlie  ship's  account ;  thirdli/,  by 
tlie  assignees  of  tlie  owner.  It  was  held  that, ///vs^  the  master 
had  no  authority  to  bind  his  owner  by  the  charter-party  ;  sec- 
ondlij,  nor  to  malcc  the  assignment  of  freight ;  and  consecjuently, 
thirdly,  the  assignees  were  entitled  to  the  fund  in  the  registry. 
In  so  deciding,  Dr.  Lushington  said  :  "  The  first  (juestion  is,  had 
the  master  any  power  to  enter  into  such  a  charter-party.  It  is 
perfectly  true  that  the  master  is  the  agent  of  tlu;  owner,  for  the 
purpose  of  enabling  him  to  carry  on  the  trade  in  which  the  ship 
is  usually  engaged  ;  but  it  is  not  competent  to  the  master,  or  to 
anybody,  to  assume  to  himself  any  other  authority  than  the  indis- 
pensable and  necessary  one  o*'  procuring  a  freight  for  the  vessel, 
according  to  tlic  ordinary  terms.  He  has  no  right  whatever  to 
give  creditors  resident  at  Malta  a  prior  right  of  payment,  without 
the  authority  of  his  principal.  I  have,  therefore,  no  hesitation  in 
saying,  that  I  do  not  consider  this  charter-party  to  have  been 
framed  under  adequate  authority,  and  if  the  master  has  exceeded 
his  authority,  his  act  cannot  be  binding  on  the  owner,  and  un- 
questionably not  upon  the  assignees  of  the  owner  in  this  case." 

Jessel  V.  Hath  ^  is  to  the  same  effect.  The  question  came  up  under 
the  Englisli  Bills  of  Lading  Act,^  which  macts  that  every  bill  of 
lading  in  the  hands  of  a  consignee  or  indorsee  for  valuable  consid- 
eration, representing  goods  to  have  been  shipped  on  board  a  \essel, 
shall  be  conclusive  evidence  of  such  shipment  against  the  master  or 
other  person  signiny  the  same,  notwithstanding  that  such  goods,  or 
some  ))art  thereof,  may  not  have  been  so  shipped.  The  defendants 
were  charterers  of  a  steamship  engaged  in  the  Mediterranean  trade, 
and  had  ship's  agents  or  consignees  at  the  port  of  call.  It  is  the 
custom  for  a  ship's  agent  or  consignee  to  sign  bills  of  lading  in- 
stead of  the  master,  and  no  difference  is  recognized  in  trade  usage 
between  the  eflicacy  of  his  signature  and  that  of  the  master.  Tlie 
defendant's  agents  at  Genoa  signed  a  bill  of  lading  for  manga- 
nese, shipped  in  bulk  and  not  weighed  at  the  time  of  shipment, 
which  described  the  manganese  as  of  a  certain  weight.  The 
plaintiff  was  assignee  for  full  value  of  this  bill,  and  the  whole 
of  the  manganese  was,  on  the  arrival  of  the  ship,  delivered  to 
him,  but  was  found  to  be  short  of  the  weight  stated  in  the  bill. 
In  an  action  brought  by  him  to  recover  damages  for  non-delivery 
of  the  full  weight,  it  was  held,  that  the  defendants  were  not 
bound  bv  the  siunature  of  their  agents  to  a  bill  of  lading  for  a 
greater  quantity  than  was  actually  shipped.     Bramwell,  B.,  suc- 


1  L.  R.  2  Ex.  267. 
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cinctly  puts  tho  matter  thus :  "  At  common  law  the  dcfentlaiit.s 
would  not  be  liable  on  this  bill,  because,  althouj^h  Messrs.  IJarclii 
were  their  agents  to  conduct  their  business,  they  were  not  their 
agents  to  make  an  admission  contrary  to  the  fact,  by  signing  a 
bill  of  lading  for  a  quantity  they  knew  nothing  of.  Then,  does 
the  statute  make  any  dilferencc  ?  I  think  not.  It  seems  to  me 
only  to  mean  that  the  j)erson  actually  signing  tho  bill  of  lading 
shall  be  liable.  If,  for  instance,  an  owner  had  signed,  it  would 
be  conclusive  against  him,  but  it  would  not  he  so  at/aimt  the  other 
oii'Hcrx.  If,  then,  the  bill  of  lading  is  only  conclusive  against  tho 
person  actually  signing,  the  defendants,  not  being  the  signers  of 
the  bill  in  question,  are  not  made  liable  by  the  statute."  ^ 

The  main  ground  upon  which  it  is  claimed  that  the  sliipowner 
is  liable  in  such  a  case  is  that  of  estoppel.  This  cpiestion  is 
dealt  with  in  several  of  the  cases  which  we  have  cited,  and  in  Cox 
V.  Bruce  2  (a.  d.  1880)  among  others.  In  this  case,  a  hill  of  lad- 
ing signed  by  the  ca])tain  of  a  ship  in  res|»ect  of  a  shi|)ment  of 
bales  of  jute  contained  the  following  provision  :  "  If  quality  marks 
are  used,  they  are  to  be  of  the  same  size  as  the  leading  marks 
and  contiguous  thereto  ;  and  if  such  quality  marks  are  inserted 
in  the  shipping  notes,  and  the  goods  arc  accepted  by  the  mate, 
bills  of  lading  in  conformity  therewith  shall  be  signed  by  tho 
captain,  and  the  ship  shall  be  responsible  for  the  correct  delivery 
of  the  goods."  The  bill  of  lading  described  the  bales  as  marked 
in  proportions  specified  with  diifercnt  quality  marks,  indicating 
different  qualities  of  jute,  which  marks  corresponded  with  those 
inserted  in  the  shipping  notes  made  out  by  the  shippers.  When 
the  ship  was  discharged,  however,  it  was  found  that  there  liad 
been  shipped,  in  fact,  fewer  bales  marked  with  one  of  such  quality 
marks  and  more  marked  with  another  of  such  marks,  indicating 
an  inferior  quality,  than  stated  in  the  bill  of  lading.  It  was  held, 
on  these  facts,  that  an  indorsee  of  the  bill  of  lading  for  value, 
without  notice  of  the  incorrectness  of  the  description  of  the  marks 
therein,  had  no  right  of  action  against  the  shipowners,  either  for 
breach  of  contract  or  upon  the  ground  that  they  were  estopped 
by  the  representation  contained  in  the  bill  of  lading.  Lord  Eslier, 
after  dealing  in  this  case  with  the  question  of  contract  arising 
out  of  the  memorandum  in  the  bill  of  lading,  proceeded:  "But 
then,  it  is  said  that,  because  the  plaintiffs  are  indorsees  for  value 
of  the  bill  of  lading  without  notice,  they  have  another  right,  — 


1  Lfibcau  V.  General  Steam  Niiv.  Co., 
L.  R.  8  C.  P.  88  ;  Blancheta  v.  Powell's 
Llantrioit  Collieries  Co.,  L.  R.  9  Ex.  74  ; 
McLean  v.  Fleming,  L.  R.  2  Sc.  &  D. 
123  ;  Cox  V.  Bruce,  18  Q.  B.  Div.  147, 


the   Court  of  Appeal  affirming  the  judg- 
ment of  the  Queen's  Bench  Division,  are 
in  accord  with  the  previous  cases  stated. 
M8  Q.  B.  Div.  147,  151. 
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that  they  arc  entitled  to  rely  on  a  representation  made  in  the  bill 
of  lading  that  the  bales  bore  such  and  such  marks,  and  that  there 
is  consc(iuently  an  estoppel  against  the  defendants.  That  raises 
a  (|uostion  as  to  the  true  meaning  of  the  doctrine  in  (Jrant  v.  Nor- 
way.' It  is  clearly  impossible,  consistently  with  that  decision,  to 
assert  that  the  mere  fact  of  a  statement  being  made  in  the  bill  of 
lading  estops  the  8hi[)o\vner,  and  gives  a  right  of  action  against 
him  if  untrue,  because  it  was  there  held  that  a  bill  of  lading 
signed  in  respect  of  goods  not  on  board  the  vessel  did  not  bind 
the  8hii)owner.  The  ground  of  that  decision,  according  to  my 
view,  was  not  merely  that  the  captain  has  no  authority  to  sign 
a  bill  of  lading  in  respect  of  goods  not  on  board,  but  that  the 
nature  and  limitations  of  the  captain's  authority  are  well  known 
among  mercantile  persons,  and  that  he  is  only  authorized  to 
perform  all  things  usual  in  the  line  of  business  in  which  he  is 
employed.  Therefore  the  doctrine  of  that  case  is  not  confined 
to  the  case  where  the  goods  are  not  put  on  board  the  ship. 
That  the  ca])taiu  has  authority  to  bind  his  owners  with  regard 
to  the  weight,  condition,  and  value  of  the  goods  under  certain 
circumstances  may  be  true ;  but  it  appears  to  me  absurd  to  con- 
tend that  persons  are  entitled  to  assume  that  he  has  authority, 
though  his  owners  really  gave  him  no  such  authority,  to  estimate 
and  determine  and  state  on  the  bill  of  lading,  so  as  to  bind  his 
owners,  the  jtarticular  mercantile  quality  of  the  goods  before 
they  are  put  on  board ;  as,  for  instance,  that  they  are  goods 
containing  such  and  such  a  percentage  of  good  or  bad  material, 
or  of  such  and  such  a  season's  growth.  To  ascertain  such  mat- 
ters is  obviously  quite  outside  the  scope  of  the  functions  and 
capacities  of  a  ship's  captain  and  of  the  contract  of  carriage 
with  which  he  has  to  do." 

The  same  doctrine  is  established  by  Brown  v.  Powell  Coal  Co.,^ 
where  it  was  held,  that  a  shipowner  is  not  estopped  by  the  sign.a- 
turc  of  the  bill  of  lading  by  the  master  from  showing  that  the 
goods,  or  some  of  them,  were  never  actually  put  on  board.  In 
neither  of  these  judgments,  in  these  different  English  courts, 
including  the  ultimate  court  of  appeal,  the  House  of  Lords,  is 
there  a  single  dissenting  judgment.  In  neither  of  them  is  Grant 
V.  Norway  ^  questioned  by  either  counsel  or  judges ;  and  in  several 
ol  them,  notably  in  the  latest  case  (a.  d,  1886)  we  have  cited,* 
that  case  is  expressly  followed.  So  it  is  perfectly  clear  the  law 
in  England  on  the  point  is  thoroughly  settled,  and,  we  think,  is 
thoroughly  well  settled. 

1  10  C.  B.  665.  *  Cox  V.  Brnce,  18  Q.  B.  Div.  147;  de- 

8  T..  R.  10  P.  ?.  662.  cifled  hv  the  Qnoen's  Bench  Division,  and 

*  10  C.  B.  665.  affirmed  by  the  Court  of  Appeal. 


PART  I.] 


RAILWAYS. 


15 


In  this  country,  though,  the  case  is  decidedly  otherwise.  The 
decisions  Iiere  are  in  irreconcilable  antasronism ;  the  Supreme 
Court  of  the  United  States,  and  the  other  Federal  courts,  and  the 
courts  of  quite  a  niunbor  of  the  States  where  the  (luestion  has 
arisen,  holding  the  same  doctrine  as  is  established  by  the  lui- 
broken  series  of  Knglish  cases ;  while  in  New  York,  and  in  two 
or  three  of  the  other  States,  the  decisions  arc  contra  to  what  we 
think  is  really  the  law  in  the  matter. 

The  leading  case  which  holds  that  the  owner  is  liable  on  the 
bill  of  lading  of  the  master,  signed  by  the  latter,  without  any 
receipt  of  goods,  is  Armour  v.  The  Michigan  Central  11.  R.  Co.' 

The  first  tlnng  8[)ecially  observable  in  this  case  is,  that  the 
judgment  was  delivered  by  a  divided  court,  Earl,  C,  dissenting 
from  the  judgment.  And  the  judgment  was  in  reversal  of  the 
unanimous  judgment  (by  Morrell,  Curtis,  and  Sedgwick,  JJ.)  of 
the  Superior  Court  of  New  York.  So  that  there  were  in  this  case 
really  four  judges  on  each  side  of  the  question.  The  judgment 
of  the  majority  of  the  judges  in  the  final  decision  proceeds  on  the 
assumption  that  Grant  v.  Norway''^  had  been  overruled,  at  least  in 
New  York.  The  language  is :  ^  "  Grant  v.  Norway  has  been  sub- 
ject to  much  and  severe  criticism,  as  being  adverse  to  the  general 
view  prevailing  in  the  courts  of  this  State,  where  confidence  has 
been  reposed  in  an  agent  and  an  apparent  authority  conferred 
upon  him,  that  the  principal  must  sutler  from  an  actual  exercise 
of  authority  not  exceeding  the  appearance  of  that  which  is 
granted.  When  one  of  two  innocent  persons  must  suffer  in  such 
a  case,  that  person  must  bear  the  loss  who  reposed  the  confidence. 
So  far  as  Grant  v.  Norway  stands  in  the  way  of  this  doctrine, 
it  must  be  deemed  to  be  overruled.  Remarks  of  Davis,  J.,  in 
N.  Y.  &  N.  II.  R.  R.  Co.  V.  Schuyler."  * 

We  find  that,  while  what  we  think  are  very  unsound  principles 
were  laid  down  in  the  latter  cases  to  which  reference  is  made  in 
the  above,  as  widely  as  they  are  laid  down,  yet  that  it  was  rather 
sought  to  (Ustingimh  Grant  v.  Norway,  in  those  cases,  than  to  over- 
rule it.  Thus,  the  remarks  of  Davis,  J.,  referred  to,  arc  as  follows : 
"  I  shall  not  inquire  how  far  the  English  cases,  and  especially  the 
leading  case  of  Norway  v.  Grant,^  so  much  relied  upon,  may  be 
in  conflict  with  the  law  of  this  State.  Both  the  Judges  Selden 
have  sought  to  show  that  Norway  v.  Grant  is  distinguishable  from 
the  cases  under  their  consideration,  and  I  will  only  add  that  if 
they  did  not  succeed  in  pointing  out  the  distinction,  and  the  case 
really  stands  in  conflict,  so  much  the  tvorsefor  that  case.'^^ 


»  65  N.  Y.  111. 
»  10  C.  B.  665. 
«  At  p.  121. 


*  34  N.  Y.  73. 
6  10  C.  B.  665. 
'  The  italics  are  his  own. 
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Tlio  ca.soH  in  wliich  "the  Jiulj^cs  .Sokloii"  rcfcrrod  to  (Jrant  v. 
Norway  aro  The  rarnuM'H'  and  Mochanics'  I'aiiU  v.  Tlio  IJutdicrs' 
and  Diovors'  IJank,'  and  (Jriswold  v.  llavcn.*-*  Jn  the  latfcr  cane, 
Soldon,  J.,  hhyh:  "  Thoro  aro  sonic  Enj^lish  cases  which  have 
hccn  frequently  cited  in  opposition  to  the  doctrine  adopted  in 
(his  case,  and  wliich,  although  briclly  conunented  on  in  tluj  case 
of  The  Butchers'  and  Drovers'  J>ank,  it  may  be  well  again  to 
notice,  as  a  more  extended  analysis  will  show,  1  think,  that  they 
are  of  very  little  woij^ht  as  opposed  to  that  doctrine.  The  first 
of  these  cases  is  that  of  CJrant  v.  Norway.'^  The  master  of  a  ship 
owned  by  the  defendants  Imd  signed  and  delivered  a  bill  of  lad- 
ing, in  the  usual  form,  for  goods  which  had  neveu  been  shipped. 
The  jdaintiffs,  ujjou  the  faith  of  this  bill  of  lading,  and  upon  its 
deposit  with  them,  had  made  advances  to  the  parties  appearing 
by  the  bill  to  have  shii)iied  the  goods.  Upon  discovering  that  no 
goods  had  been  shipped,  they  brought  their  action  against  the 
owners  of  the  ship.  Now,  upon  the  principles  maintained  here, 
this  was  a  very  plain  case.  The  parties  to  whom  the  bill  of  lading 
was  given  had,  of  course,  no  right  of  action,  because  they  were 
cognizant  of  the  fraud,  and  the  plaintiffs  had  none,  because  no 
representation  was  made  to  them.  Had  the  bill  of  lading  been 
a  negotiable  instrument,  the  jjiaintilTs  would  have  been  in  pre- 
cisely the  same  position  as  persons  who  became  bond  fide  indorsers 
[sic,  but  huioraees  is  meant]  of  the  negotiable  note  of  a  partner- 
ship fraudulently  issued  by  one  of  the  partners.  A  privity  be- 
tween the  parties  would  then  have  existed  through  the  negotiable 
character  of  the  paper,  and  the  defendants  would  have  been  es- 
topped by  the  act  of  their  agent  from  setting  up  that  no  goods 
had  been  shipped." 

Hero,  palpaljly,  there  is  no  pretence  that  Grant  v.  Norway  was 
wrongly  decided  or  was  overruled.  The  case,  in  fact,  in  effect 
admits  that  Grant  v.  Norway  was  correctly  decided,  w^ithin  the 
actual  limits  of  the  case,  and  an  attempt  is  made  to  distinguish 
it  from  (Iriswold  v.  Haven,  from  which  case,  on  another  ground 
than  that  named,  to  which  we  hereafter  refer,  we  think  it  is 
clearly  distinguishable.  It  is  also  observable  that  while  quota- 
tions have  been  given  in  Grlswold  v.  Haven  from  observations 
made  during  the  argument  in  Grant  ?'.  Norway,  Selden,  J.,  failed 
to  notice  that  the  judgment  given  by  Jervis,  C.  J.,  in  Grant  v. 
Norway,  was  the  unanimous  judgment  of  the  court. 

The  comments  on  Coleman  v.  Riches,*  in  Griswold  v.  Haven, 
are  equally  disingenuous.    The  soundness  of  Coleman  v.  Riches 


1  IG  N.  Y,  125. 

2  25  N.  Y.  596. 


8  IOC.  B.  665. 
*  16  C.  B.  104. 
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is  not  (|UC8tioncd,  but,  in  attemptinfr  to  distinj^uisli  it  from  nrls- 
wold  V.  lliivon,  the  doctrine  estiibllsliod  by  the  jiidguiont  of  a'', 
the  jnd^^cH  is  lost  sight  of  or  distorted. 

So,  in  Tiie  Farmers'  and  Mechanics'  W.ink  v.  I'litchers'  and 
Drovers'  Bunk,'  the  attempt  is  made  to  distinguish  this  case  from 
(Jrant  v.  Norway  and  Coleman  v.  Riches,  but  tht;re  is  no  [u-etencc 
there  that  those  cases  were  not  properly  decided,  nor  the  sligiitest 
intimation  that  either  (»f  those  cases  was  l)oing  overridrd.  Scl- 
den,  J.,  says  of  them :  "  In  neither  of  those  cases  was  the  docu- 
ment upon  which  the  (juestion  arose  negotiable.  It  was  sought 
there  to  make  the  principal  res[»onsible  for  a  false  representation 
of  the  agent,  not  to  the  person  to  whom  the  representation  was 
made,  but  to  one  with  whom  the  agent  had  no  dealings,  and  to 
whom  he  had  made  no  representation.  Upon  a  careful  examina- 
tion, it  very  plainly,  1  think,  appears  that  this  was  the  real  obsta- 
cle to  a  recovery  in  each  of  these  cases.  When  Sergeant  Crowder, 
counsel  for  the  plaintiffs  in  Grant  v.  Norway,  cited  the  case  of 
Ilern  v.  Nichols,^  and  invoked  the  doctrine  there  laid  down  by 
Lord  Holt,  Justice  Cresswell  replied  :  '  There  the  factor  entered 
into  a  contract  with  the  plaii.tiff  for  his  employer.  Here  you  arc 
a  step  further  off.  You  say  your  agent,  with  whom  I  made  no 
contract,  has  enabled  a  man,  with  whom  I  did  contract,  to  cheat 
rac.  This  remark  presents,  in  my  judgment,  the  turni)ii/-point  of 
the  case,  and  the  only  obstacle  to  the  j)laintiirs  recovery.''  " 

In  this  case,  as  in  Griswold  v.  Haven  (»?</>m),  while  there  is  an 
effort  made,  by  a  palpable  ignoring  of  the  judyments  in  Grant  v. 
Norway  and  Coleman  v.  Riches,  to  sustain  their  holding  in  the 
two  New  York  cases  named,  it  is  not  for  a  moment  claimed  that 
they  were  actually  overruling  Grant  v.  Norway  or  Coleman  v. 
Riches.  On  the  contrary,  the  Judges  Selden  evidently  treated 
both  of  these  cases  as  well  decided,  and  their  effort  seemed  to  bo 
to  show  that,  in  the  two  New  York  cases,  they  wore  not  deciding 
contra  to  them.  Nominally,  at  least,  they  did  not  claim  to  bo 
overruling  them,  biit  rather  to  be  following  what  they  alleged 
was  their  actual  holding. 

But,  while  trying  to  escape  from  the  holding  of  Grant  v.  Nor- 
way and  Coleman  v.  Riches,  on  the  ground  \\\)o\\  which  those  cases 
arc  decided  in  the  judgments,  a  correct  summary  of  which  judg- 
ments is  to  be  found  in  the  head-notes  of  these  cases,  thus :  "  The 
master  of  a  ship  signing  a  bill  of  lading  for  goods  which  have 
never  been  shipped,  is  not  to  be  considered  as  the  agent  of  the 
owner  in  that  behalf,  so  as  to  make  the  latter  responsible  to  one 
who  has  made  advances  upon  the  faith  of   bilis  of  lading  so 

1  16  N.  Y.  125,  140.  2  1  Salk.  289. 
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signed ; "  and  :  "  And  a  master  is  civilly  responsible  for  the  fraud 
or  negligence  of  his  servant  acting  in  the  course  of  his  employment ; 
but  not  for  an  act  of  wilful  fraud  or  negligence  done  by  him  out 
of  the  scope  of  his  authority,  or  hiconsistent  with  the  course  of 
his  employment,"  —  the  court  in  this  very  case  of  Farmers',  etc. 
Bank  v.  liutchors',  etc.  Bank^  (relied  on  in  Armour  v.  Michigan 
Central  R.  R.  Co.,'*^  and  by  Davis,  J.,  in  New  York,  etc.,  R.  R.  Co. 
V.  Schuyler),'^  assent  to  a  doctrine  which,  of  itself,  shows  that 
Armour  v.  Michigan  Central,  etc.  R.  R.  Co.,  is  wi'ongly  decided ; 
thus:  "Here  you  are  a  step  further  off.  You  say  ^ your  agent, 
tvith  tvhom  I  made  no  contract,  has  enabled  a  man,  with  whom  I  did 
contract,  to  cheat  me.''  This  remark  presents,  in  my  judgment, 
the  turning-point  of  the  case,  and  the  only  obstacle  to  the  plain- 
tiff's recovery,  viz. :  the  want  of  any  privity  of  contract  between 
the  plaintiff  and  the  agent." 

The  words  which  we  have  italicized  state  the  case  on  that 
point,  not  only  of  (Irant  v.  Norway  and  Coleman  v.  Riches,  but 
of  Armour  v.  Michigan  Central  R.  R.  Co.,  as  wel'.  In  all  of  these 
cases  the  parties  making  the  contract  with  the  agent  were  the 
men  with  whom  the  plaintiffs,  who  claimed  to  be  cheated,  made 
their  contract.  A  bill  of  lading  entered  into  with  A.,  the  shipper, 
to  deliver  goods  to  A.  or  his  assigns  ;  or  to  order  or  assigns ;  or 
to  B.  or  assigns,  is  equally  a  contract  with  A.,  and,  under  such 
contract,  the  assignee  of  tlie  indorsee  of  either  of  the  two  first- 
named  bills  of  lading  takes  precisely  the  same  rights  as  the  in- 
dorsee of  B.  in  the  third  case  named.  So  that,  on  the  authority 
invoked  in  Armour  v.  ^Michigan  Central  R.  R.  Co.,  the  very  ground 
upon  which  in  Farmers',  &c.  Bank  v.  Butchers',  &c.  Bank,  it  is 
sought  to  distinguish  Grant  v.  Norway  and  Coleman  v.  Riches, 
and  to  sustain  them,  is  conclusive  to  show  that  Armour  v.  Michi- 
gan Central  R.  R.  Co.  is  wrongly  decided. 

The  court,  in  this  latter  case,*  did  seem  to  have  some  misty 
comprehension  of  this  difliculty,  and  attempted  to  get  out  of  it 
with  what  it  calls  a  "  plausibility."  But  it  is  not  even  that.  The 
merest  tyro  in  law  should  know  that,  primarily,  the  contract  is 
made  with  the  shipper  or  consignor,  and  that  the  consignee  has 
no  other  or  greater  rights,  becaiise,  in  the  bill  of  lading,  his  name 
is  inserted,  than  a  party  has  where  the  shipper's  name  is  inserted 
in  the  bill  of  lading  as  the  person  to  whom  the  goods  are  to  be 
delivered,  or  where  no  name  but  simply  "  order  or  assigns  "  is  in- 
serted, and  the  party  takes  by  indorsement  of  the  bill  of  lading. 
In  either  case,  the  consignee  or  indorsee  claims  throu{i,h  the  con- 


»  16  N.  Y.  125,  141. 
a  65  N.  Y.  111. 


«  34  N.  Y.  30. 
<  At  D.  121  et  seq. 
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signor,  with  whom  as  si  ipper  the  contract  for  the  shipment  has 
been  made.  So,  on  the  very  ground  that  Grant  v.  Norway  was 
sought  to  be  distinguished,  not  only  in  Farmers',  &e.  i^ank  v. 
Uutche'-s',  A'vj.  Bank,'  but  in  Armour  c.  Michigan  Central  li.  II. 
Co/-^  it    'f,  must  this  latter  ease  be  held  to  have  been  badly  'eeided. 

An  adaptation  of  the  slang  in  the  language  of  Davis,  J.,  from 
New  York.  ttc.  11.  11.  Co.  v.  Sehuyler,^  wouM  seem  to  bo  more 
applicable  to  Armour  v.  Michigan  Central  R.  11.  Co.  itself,  than  to 
what  we  think  is  the  undoubtedly  well  decided,  as  it  is  the  often 
allirmcd,  decision  of  Grant  r.  Norway. 

And  not  only  do  those  older  New  York  cases,  in  their  efforts  at 
distinguishing  and  thereby  sustaining  Grant  v.  Norway,  i<Uow  tliat 
Armour  v.  Michigan  Central  R.  R.  Co.  was  wrongly  <lucided,  be- 
cause there  was  no  privity  between  the  principal  of  th<j  agent  (who 
made  the  fraudulent  contract  with  the  alleged  shipper)  and  the 
defrauded  consignee,  on  the  ground  that  the  bill  of  lading  is  not 
negotiable;  but  on  the  same  ground  they  distinguish  and  sustain 
Grant  v.  Norway,  and  therefore  condemn  the  holding  in  Armour 
V.  Michigan  Central  R.  R.  Co.,  becau.se  there  was  no  represen- 
tation made  by  the  agent  to  the  party  ultimately  defrauded. 
This  is  very  obvious  by  their  comments  on  Coleman  v.  Riches.* 
In  that  case  it  would  seem  ^hat  the  agent  signed  a  receipt 
for  goods  as  received  for  George  Coleman  (the  plaintiff)  at 
Riches's  (the  defendant's)  wharf.  Tiiis  receipt  was  produced  by 
the  pretended  vendor,  and  he,  in  the  presence  of  the  agent  who  had 
signed  the  receipt,  rejjresented  to  th.e  plaintiff  that  the  wheat  had 
been  delivered  at  the  wharf,  and  wj.o  thereupon  paid  for  it  by  the 
plaintiff.  This  is  much  nearer  a  representation  to  the  plaintiff', 
by  the  fraudulent  agent,  than  in  Armour  v.  Michigan  Central  R.  R. 
Co.  The  receipt  and  bill  of  lading  in  the  two  cases  seem  to  have 
been,  in  effect,  the  same.  But  in  the  latter  case,  the  representation 
in  t)ie  bill  of  lading  was  made  by  tlie  agent  to  the  fraudulent 
shipper ;  by  him  to  the  bank,  nnd  by  the  bank  to  the  plaintiff.  The 
remarks  of  Sclden,  J.,  \\\  Farmers,  tVc.  JJank  v.  Butchers,  ttc. 
Bank,^  referring  to  Coleman  v.  Riches,  would  have  a  still  stronger 
application  to  Armour  v.  Michigan  Central  R.  R.  Co.,  thus :  "  it 
was  sought  there  to  make  the  {)rincipal  responsible  for  a  false 
representation  of  the  agent,  not  to  the  person  to  whom  the  rep- 
resentation was  made  [that  is,  by  the  receipt],  hxit  to  one  ivith 
whom  tJu'  a(jc)>t  had  no  (fcalini/s,  and  to  whom  he  had  made  no 
representations.  .  .  .  There  Board,  the  agent  of  Riches,  had  oivcn 
a  false  receipt,  not  to  the  plaintiff  but  to  Lewis,  and  Lewis  had 

»  16  N.  Y.  at  p.  140  e<  seq,  *  16  C.  B.  104. 

»  65  N.  Y.  at  p.  121  et  scq.  «  At  p.  141  et  seq,  16  N.  Y. 

8  34  N.  Y.  at  p.  73. 
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exhibited  this  receipt  to  the  plaintiff  and  obtained  money  upon  it. 
.  .  .  The  difliculty  in  the  way  of  a  recovering,  in  this  case,  was 
that  no  privity  of  contract  was  established  between  Riches,  or 
liis  agent  [13oardJ,  and  the  plaintiffs,  by  means  of  which  the  viis- 
representaf.ions  made  by  Board  could  be  considered  as  made  to  the 
plaintiff.  Had  the  receipt  been  a  negotiable  instrument,  a  privity 
would  have  been  established."  This  reasoning  is  conclusive 
against  the  holding  in  Armour  v.  Michigan  Central  11.  II.  Co.,  as 
is  really  shown  in  the  case  itself.^ 

But  while  we  think  Armour  v.  Michigan  Central  R.  R.  Co.  is 
wrongly  decided,  and  that  not  alone  on  the  ground  that  the  two 
New  York  cases  (itsdf  one  of  them)  to  which  we  have  referred, 
in  their  attempts  to  distinguish  Grant  v.  Norway,  show  tliat  it 
(Armour  v.  Michigan  Central  R.  R.  Co.)  is  wrongly  decided ;  but 
also  on  tlie  clear,  unquestionable  ground  upon  which  Grant  v. 
Norway,  and  tlie  unbroken  series  of  English  cases  which  followed 
it,  were,  as  we  have  shown,  really  decided  ;  namely,  that  the  acts 
were  not  binding  on  tlie  owner,  or  principal,  as  they  were  acts 
outside  of  the  scope  of  the  employment  of  the  master  or  agent,  un- 
authorized, expressly  or  impliedly,  by  the  owner  or  principal.  It 
may  be  that  the  cases  of  J^irmers',  &c.  Bank  v.  Butchers',  &c. 
Bank,2  Griswold  v.  Ilaven,^  and  New  York,  etc.  R.  R.  Co.  v. 
Schuyler  *  may  have  been  well  decided,  though  not  affectiim  the 
soundness  of  the  well-decided  case  of  Grant  v.  Norway,  or  the 
numerous  cases  in  England  and  in  this  country  which  have  fol- 
lowed it,  and  without  affecting  the  unsoundness  of  the  badly- 
decided  case  of  Armour  v.  Michigan  Central  R.  R.  Co.  and  the 
two  or  three  cases  in  this  country  which  have  followed  it. 

We  think  that  Farmers',  kc.  Bank  v.  Butchers',  &c.  Bank''  and 
Griswold  v.  Haven *^  are  both  distinguishable  from  Grant  v.  Norway 
and  the  other  E.iglish  cases  we  have  cited  in  tnis  section  ;  and 
that  while,  in  those  two  American  cases,  there  is  language  used 
which  is  much  too  wide,  to  cover  all  classes  and  descriptions  of 
agencies,  the  actual  decision  in  these  cases  may  bo  sustained 
without  at  all  interfering  with  the  princi])les  governing  that 
class  of  agencies  covered  by  Grant  v.  Norway  and  the  other 
English  cases,  and  without,  on  any  solid  ground,  sustaining  the 
holding  in  Armour  v.  Michigan  Central  R.  R.  Co. 

Griswold  v.  Haven'  was  a  case  where  the  representation  was 


»  S(M!  65  N.  Y.  121,  122.  See  nlso, 
making  llu;  same  distinction,  Tht."  Fann- 
ers' &i;.  Bank  v.  The  Butchers',  kv.  Hank, 
in  the  Superior  Court,  14  N.  Y.  (523,  633, 
per  Denio,  C.  J. 

a  14  N.  Y.  623;  16  N.  Y.  125. 


»  25  N.  Y. 
♦  34  X.  Y. 

6  14  N.  Y. 
«  25  N.  Y. 
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made  by  a  principal,  a  member  of  a  partnership  firm ;  and  the 
iraudulent  representation,  made  by  him  in  connection  with  the 
ordinary  business  of  the  firm  was  held  to  bind  the  firm.  True, 
tlie  case  is  put  on  the  ground  of  agency,  and  it  is  also  true  that 
each  ostensible  member  of  a  firm  is  the  agent  of  his  copartners  ; 
but  he  is  an  agent  with  the  widest  possible  powers,  because  he  is 
not  only  an  agent,  but  is  a  principal  as  well.  Wliether  the  case 
is  rightly  or  wrongly  decided,  the  powers  of  a  principal  in  a 
firm,  with  the  widest  kind  of  general  agency  connected  with  the 
business  of  the  firm,  are  very  different  from  the  sjjecial,  limited 
powers  of  a  shipmaster,  or  freight-agent  of  any  otlier  common- 
carrier  than  a  ship,  the  law  in  eonnction  with  which  has 
grown  up  with  and  is  a  part  of  the  law  merchant.  If  the  sig- 
natui'c  to  the  receipt  or  bill  of  lading,  by  one  of  the  meml)ers 
of  the  firm,  were  that  of  a  partnership-firm,  who,  as  such,  owned 
tlie  railway  or  the  shij).  quite  another  question  might  arise  than 
that  which  was  decided  by  Grant  v.  Norway  and  the  cases  fol- 
lowing it.  A  meml)er  of  the  firm  who  owns  the  ship  has  power 
to  bind  the  firm  with  respect  to  the  ship  very  much  more  widely 
than  the  mere  master  of  the  ship  can  do.  The  master's  powers, 
by  a  long  array  of  authority,  are  strictly  limited  and  defined ; 
and  it  is  only  by  setting  aside  decisions  which  have  regulated 
such  powers,  and,  on  principle,  giving  him  vastly  larger  powers 
than  he  has  ever  been  held  to  possess,  that  a  case  lilce  Armour 
V.  Alichigan  Central  R,  R.  Co.  can  be  sustained. 

So,  in  the  case  of  Farmers'  Bank,  <tc.  v.  Butchers'  Bank,  «S:c.,* 
which  was  a  case  of  the  wrongful  certification  of  a  check  by  the 
teller  of  a  bank,  who  was  accustomed  to,  and  whose  business  it 
was  to  certify  checks,  it  was  held  that  tlie  bank  was  bound  by  its 
representation.  This  decision  was  largely  put  on  the  ground  of 
tlie  negotiable  character  of  the  check.  Thus,  Solden,  J.,  says: 
"  A  citizen  who  deals  with  a  corporation,  or  who  takes  its  nego- 
tiable paper,  is  presumed  to  know  the  extent  of  its  corporate 
j)Ower.  But  when  the  paper  is,  upon  its  face,  in  all  resp(.'eta  such 
as  the  corporation  has  authority  to  issue,  and  its  only  detect  con- 
sists in  some  extrinsic  fact,  such  as  the  purpose  or  object  for 
wliich  it  was  iosucd,  to  hold  that  the  i)erst)n  taking  the  paper 
must  inquire  as  to  such  extraneous  fact,  of  the  existence  of 
wliich  he  is  in  no  way  apprised,  would  obviously  conflict  with 
the  whole  pollci/  of  the  law  in  ref/ard  to  ne(jotlable  paper."'  '^ 

But  the  law  in  regard  to  the  liability  of  a  ship  or  railway,  on  a 
bill  of  lading  or  freight  receipt,  signed  by  the  master  or  freight- 
agent,  fraudulently,  without  receipt  of  the  goods,  has  nothing 

»  16  N.  Y.  125.  *  Ilrid.  129. 
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whatever  to  do  with  what  is  here  referred  to  as  "  the  law  in  re- 
gard to  negotiable  paper."  A  much  wider  scope  is,  necessarily, 
in  law,  given  to  one  class  of  agents  than  to  another,  and,  arising 
out  of  this,  a  distinction  has  long  been  established  between  the 
powers  of  general  and  of  special  agents  to  bind  their  principals. 

It  may  be  that  the  act  of  a  manager  or  cashier  of  a  bunk,  or, 
as  in  this  case,  a  teller  acting  as  cashier,  could  be  sustained, 
so  as  to  bind  the  bank,  in  connection  with  the  fraudulent  issue  of 
negotiable  paper,  wliere  the  act  of  one  clothed  with  less  powers 
would  not  be  sustained ;  or,  that  a  principle  applicable  to  the 
one  case  would  be  totally  inapplicable  to  the  other.  We  very 
gravely  question  the  soundness  of  the  rule  laid  down  in  this 
case,  at  least  when  applied  to  such  cases  as  Grant  v.  Norway 
and  Armour  v.  Michigan  Central  R.  R.  Co. 

Selden,  J.,  says .  *  "It  is,  1  think,  a  sound  rule,  that  where  the 
party  dealing  with  an  agent  has  ascertained  that  the  act  of  the 
agent  corresponds  in  every  particular,  in  regard  to  which  such 
party  has  or  is  presumed  to  have  any  knowledge,  with  the  terms 
of  the  power,  ho  may  take  the  representation  of  the  agent  as 
to  any  extrinsic  fact  which  rests  peculiarly  within  the  knowl- 
edge of  the  agent,  and  which  cannot  be  ascertained  by  a  com- 
parison of  the  power  with  the  act  done  under  it."  Taking  the 
rule  literally,  it  simply  amounts  to  nothing;  because  it  is  alwa3'S 
possible  to  ascertain  whether  the  act  done  under  the  power, 
compared  with  the  power,  is  within  that  power.  But  tlie  so- 
called  rule  has  been  extended  to  mean,'^  where  the  extrinsic  fact 
which  constitutes  the  condition  of  the  authority  is  peculiarly 
within  the  agent's  knowledge,  tlioxigh  it  may  he  discovered  hy  in- 
quiry, it  is  necessarily  represented  to  exist  by  the  execution  of 
the  agent's  powers,  and  such  execution  of  the  agent's  powers 
is  binding  on  the  principal.  It  is  upon  this  transparent  fal- 
lacy that  all  the  New  York  cases,  in  this  connection,  depend. 

Thus,  a  shipmaster,  or  a  railway  station  agent,  has  the  power 
to  sign  a  bill  of  lading  or  freight  receipt  on  the  actual  receipt  of 
the  goods ;  and  therefore,  according  to  this  "  rule,"  he  has  the 
power  to  bind  the  ship  and  her  owners,  or  the  railway  company, 
by  signing  a  bill  of  lading  or  receipt,  though  he  has  not  received 
the  goods;  as  his  signing  the  bill  of  lading- or  receipt  is  a  repre- 
sentation, by  the  shipmaster  or  railway  station  agent,  that  he  has 
received  the  goods. 

Again,  a  shipmaster  has  the  power  to  sell  and  convey  a  title 
to  the  ship,  v/hcn  the  necessities  of  the  case  justify  it ;  therefore, 


1  At  p.  135. 

2  iico  New  York,   &c. 


Schuyler,  34  N.  Y.  at  p.  69,  and  the  other 
H.  R.  Co.  V.     New  York  cases  there  cited. 
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though  it  can  be  ascertained  by  inquiry  that  the  circumstances 
of  the  case  did  not  justify  it,  as  he  must  be  held  to  have  peculiar 
means  of  knowledge  whether  the  circumstances  of  the  case  did  or 
did  not  justify  the  sale,  the  very  fact  of  his  making  the  sale  is  con- 
clusive. So,  a  married  woman,  deserted  by  her  husband,  is  clothed 
with  the  agency  of  necessity  ;  and  therefore,  as  it  is  peculiarly 
within  her  knowledge  whether  the  necessity  exists,  though  it  can 
be  ascertained  by  inquiry  that  there  is  no  such  necessity,  the  very 
fact  that  she  has  made  the  purchases  which  she  could  legally  make 
only  if  the  necessity  existed  is  conclusive  upon  her  husband.  A 
special  agent  has  the  power  to  bind  a  principal  for  the  purchase 
of  81000  worth  of  goods.  lie  has  bought  the  81000  worth  of 
goods,  and  although  this  on  inquiry  can  be  ascertained,  yet  he 
can  go  on  and  buy  810,000  worth  of  goods,  and  bind  the  princi- 
pal for  them,  because  the  fact  whether  he  had  bought  more  than 
one  81000  worth  was  peculiarly  within  his  knowledge. 

Such  a  principle,  as  widely  stated  as  it  is,  is,  we  think,  arrant 
nonsense,  and  it  is  upon  this  that  Armour  v.  Alichigan  Central 
R.  R.  Co.  is  made  mainly  to  rest. 

We  notice  that  it  is  not  very  long  since  that  the  New  York 
Court  of  Appeals  itself  laid  down  principles  of  a  very  different 
character.  Thus,  in  Mechanics'  Bank  v.  New  York,  &c.  R.  R. 
Co.,'  by  the  unanimous  judgment  of  the  court  (Selden,  J.,  taking 
no  part  in  it),  where  Schuyler,  who  was  a  director  and  president 
of  the  board  of  directors  of  the  defendant  company,  and  its  trans- 
fer agent  in  the  city  of  New  York,  charged  with  the  keeping  of 
tlie  transfer-books  and  with  the  issuing  certificates  of  ownership  of 
the  defendants'  stock  at  that  j)lace,  had  fraudulontly  issued  certifi- 
cates of  stock,  the  defendants  were  held  not  lit  hi  (hough  Schuy- 
ler had,  under  certain  circumstances  peculiarly  within  his  own 
knowledge,  power  to  issue  certificates  of  stock.  Coi  .stock,  J.,  in 
delivering  the  unanimous  jadfpnent  of  the  Now  York  Court  of 
Appeals,  said :  "  Schuyler,  as  the  agent  of  the  company,  had  no 
power  to  issue  a  certificate  for  shares  of  stock,  except  upon  the 
condition  precedent  of  a  transfer  on  the  books  by  some  previous 
owner,  and  the  surrender  of  that  owner's  certificate.  He  was 
the  transfer  agent  merely,  and  his  powers  were  expressly  limited 
to  that  department  of  the  business  of  the  corporation.  lie  had 
no  general  certifying  power,  nor  any  power  at  all  to  certify,  ex- 
cept as  incidental  to  a  transfer  of  stock  l)y  its  owner  to  some  one 
else,  and  as  an  incidental  power  it  could  only  be  exercised  upon 
the  conditions  named."  And  "  all  the  judges,  except  Selden,  J., 
who  took  no  part  in  the  decision,"  reversed  the  judgment  of  the 
court  below,  which  held  that  the  defendants  were  liable. 

1  13  N.  Y.  599. 
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The  question,  under  a  different  state  of  facts,  came  up  again  in 
New  York,  &c.  R.  R.  Co.  v.  Schuyler,^  where  Davis,  J.,  delivering 
tlic  judgment  of  a  majority  of  the  same  court,  dil'fered  with  the 
holding  of  the  same  court  in  the  previous  case,  but,  as  we  have 
shown,  on  a  ground  that  would  destroy  very  much  of  the  well- 
established  doctrines  of  the  law  of  agency  ;  a  mere  majority  of 
the  remainder  of  the  court  (four  out  of  seven)  concurring  with 
him. 

From  very  many  instances  which  might  be  named,  a  few  of 
whicli  we  have  mentioned,  where  the  agency  is  of  a  limited  special 
character,  we  think  it  is  imquestionabic  that  the  ground  upon 
which  New  York,  &c.  R.  R.  Co.  v.  Schuyler,-  and  the  otlier  New 
York  cases  named  there,  purport  to  have  been  decided,  viz., 
"  that  where  the  authority  of  an  agent  depends  upon  some  fact 
outside  the  terms  of  his  power,  and  which,  from  its  natur., 
rests  particularly  within  his  knowledge,  the  principal  is  bound 
by  the  representation  of  the  agent,  although  false,  as  to  the  ex- 
istence of  such  fact,  .  .  .  though  such  fact  might  be  discovered 
by  inquiry,"  is,  as  applied  in  those  cases,  utterly  untenable  as 
an  unlimited  principle  of  law,  or,  in  fact,  as  a  principle  of  law 
at  all. 

The  very  case  of  New  York,  &c.  R.  R.  Co.  v.  Schuylr'r,^  per 
Davis,  J.,  himself,  shows  the  palpable  falseness  of  the  "  rule." 
He  there  says :  "  But  conceding  that  the  whole  question  of  this 
case  is  governed  by  the  law  of  principal  and  agent,  it  Ijccomes 
of  grave  significance  to  ascertain  the  scope  and  extent  of  the 
powers  conferred  on  tlic  agent.  Elcrein,  1  think,  the  case  essen- 
tially dijfers  from  that  of  the  Mechanics'  Bank.^  The  '  question  ' 
of  tluit  case  is  stated  by  Comstock,  J.,  in  16  N.  Y.,  at  ])ages  154, 
155,  with  succinctness  and  accuracy.  He  says :  '  In  that  case  the 
transfer-ayent  of  the  defendants  corporation  ivas  authorized  to  siyn 
and  issue  certificates  of  stock  on  a  transfer  from  one  shareholder  to 
another  iipon  the  books,  and  on  the  surrender  of  the  previous  certi- 
ficates.^ The  agent,  for  his  own  purposes,  signed  and  issued  cer- 
tificates to  a  largo  amount  where  there  had  been  no  such  transfer 
or  surrender.  These  unauthorized  and  spurious  instruments  were  in 
form  precisely  like  those  that  were  genuine  and  authorized.  Trust- 
ing to  their  false  appearance,  the  plaintiffs  took  one  of  them  by  trans- 
fer and  advanced  money  upon  it,  which  they  recovered  in  the  New 
York  Superior  Court.  We  held  that  they  could  not  recover,  and 
reversed  the  judgment,  placing  our  decision  prominently  upon 
the  ground  that  the  acts  of  the  agent  were  not  within  the  real  or 


1  34  N.  Y.  30. 

2  34  N.  Y.  30,  68,  et  seq. 
8  34  N.  Y.  at  p.  61. 
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ajiitaront  scope  of  the  power  delegated  to  him.'  "  The  following 
additional  language  waa  omitted :  ^  "  We  certainly  did  not  put  our 
judgment  upon  the  ground  that  the  plaintiffs  were  not  in  j)rivity 
of  dealing  with  the  defendants,  by  reason  of  the  non-negotiable 
character  of  the  certilieates,  and  therefore  could  not  sue  for  the 
fraud.  It  had  been  argued  that  they  were  negotiable  or  quasi 
nogotiahle.  We  held  that  they  were  not ;  but  we  further  held 
that,  whatever  might  be  their  character  in  that  respect,  they  were 
void  everywhere,  fiecunse  issued  without  authority.'''' 

And  yet  the  agent,  Schuyler,  had  authority,  under  certain  cir- 
cumstances, to  issue  the  certificates,  exactly  as  a  shipmaster  or 
a  railway-station  or  freight  agent  has  to  sign  bills  of  lading  or 
freight  receipts  on  the  actual  receipt  of  the  goods. 

Now,  in  the  face  of  this  distinguishing,  and  not  disapproving  of 
the  holding  in  Mechanics'  Bank  v.  New  Yoric,  kc.  11.  R.  Co.,^  in 
New  York, etc.  II.  II.  Co.  v.  Schuyler,'^  which,  in  principle,  sustains  the 
holding  in  Grant  v.  Norway,  and  condemns  that  in  Armour  v. 
Michigan  Central  R.  R.  Co.,*  look  at  the  New  York  "  rule  "  as  it 
was  stated  by  Selden,  J.,  in  delivering  the  judgment  of  the  major- 
ity of  the  court  in  Farmers',  <fec.  Bank  v.  Butchers',  etc.  Bank,^ 
as  quoted  from  the  North  River  Bank  v.  Aymar :  '^  "  Wlienever 
the  very  act  of  the  agent  is  authorized  by  the  terms  of  the  power, 
that  is,  whenever,  by  comparing  the  act  done  by  the  agent  with 
the  words  of  the  power,  the  act  is  in  itself  warranted  by  the  terms 
used,  such  act  is  binding  on  the  constituent,  as  to  all  persons  deal- 
ing in  good  faith  with  the  agent.  Such  persons  are  not  bound  to 
inipiire  into  facts  aliunde ;  the  apparent  authority  is  the  real 
authority." 

To  sustain  this  "  rule,"  as  it  wr-s  applied  in  IG  N.  Y.  137,  and 
the  later  New  York  cases,  the  cases  of  Grant  v.  N(jrway  and  Cole- 
man V.  Riches  rerpiired  a  good  deal  of  distinguishing. 

The  "  rule,''  as  stated  in  The  North  River  Bank  v.  Aymar,"  is 
much  clearer  and  less  mystical  than  it  is  as  stated  In  some  of  the 
other  New  York  cases  which  have  used  it,  and,  ther-^fore,  the  pal- 
pable al).''.urdity  and  unsoundness  of  the  "rule,"  as  acted  on  in 
these  cases,  is  rendered  clearer.  The  following  instances,  in  ad- 
dition to  others  which  we  have  named,  make  clear  the  falsity 
of  the  "  rule,"  as  so  construed  and  applied.  Thus  a  partner  lias 
not  the  power  of  binding  his  co-partners  by  a  guarantee  given  out- 
side of  the  scope  of  the  business  of  the  firm,  unless  witli  the  con- 
sent of  his  co-partners.     But,  according  to  the  "  rule,"  his  giving 


J  16  N.  Y.  at  p.  155. 
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a  guarantee  at  all  would  bind  the  firm,  because  his  giving  a  guar- 
antee would  be  a  binding  assurance  to  the  party  receiving  the 
guarantee  that  he  had  the  consent  of  his  co-partners.  Hence  fol- 
lows the  absurdity  that  while  he  has  no  power  to  give  a  guarantee 
to  bind  his  co-partners  without  their  consent,  yet  he  has  full  power 
to  so  bind  them  without  their  consent ;  because  his  giving  the 
guarantee  at  all  is  in  itself  conclusive  that  he  has  their  consent. 

The  simplicity  with  which  the  "  rule  "  is  stated  in  3  Hill,  262, 
construing  it  as  it  has  been  done  in  the  later  New  York  cases,  at 
once  shows  its  palpable  absurdity.  But  even  a^  somewhat  more 
metaphysically  or  mystically  stated  in  some  of  the  other  cases 
from  winch  we  have  quoted  it,  it  is  really  no  better,  but,  as  a  dis- 
tortion of  a  principle  of  law,  much  worse.  Thus,  as  applicable  to 
some  of  the  other  statements  of  the  "  rule,"  is  the  following ;  A 
shipmaster  can  bind  a  ship  where  the  circumstances  justify  him 
in  doing  so,  and  only  then,  by  a  bottomry  bond.  But  as  to  whether 
the  circumstances  do  justify  him  in  so  binding  the  ship,  lies  pecu- 
liarly within  his  own  knowledge  (by  the  "  rule,"  in  3  Hill,  262, 
this  is  not  an  essential  ingredient,  the  "  rule  "  there  being  entirely 
misconstrued  in  the  later  New  York  cases),  although  capable  of 
being  ascertained  by  inquiry,  yet  as  the  fact  of  his  obtaining  the 
money  on  a  bottomry  bond  is  concldsive  that  the  circumstances 
do  justify  him ;  therefore  he  may  bind  the  vessel  by  a  bottomry 
bond,  whether  the  circumstances  justify  him  or  not,  —  the  parties 
dealing  with  him  in  good  faith  not  being  "  bound  to  inquire  into 
the  facts  aliunde.''^  So,  although  the  shipmaster  is  not,  usually, 
the  agent  of  the  owners  of  the  cargo  at  all,  yet  as  he  becomes 
agent  of  necessity,  and  can  sell  the  goods  when  the  necessity 
arises,  —  the  burden  of  showing  this  being  placed  on  the  buyer, — 
and  pass  a  good  title  to  the  cargo,  he  can  always,  according  to  the 
New  York  "  rule,"  do  this,  whether  a  necessity  for  it  exists  or 
not,  because  his  selling  them  at  all  is  conclusive  that  there  is  a 
necessity ;  and  the  purchaser  "  is  not  bound  to  inquire  into  the 
facts  aliunde." 

And,  further,  outside  of  the  "  rule  "  as  stated  in  3  Hill,  262, 
and  as  it  is  stated  in  the  other  cases,  as  it  is  a  matter  almost 
without  exception  that  an  agent  who  has  a  special,  limited  power, 
has  a  particular  knowledge  whether  the  act  performed  is  or  is  not 
within  his  power,  the  rule,  in  effect,  simply  amounts  to  this,  that 
where  an  agent  has  the  power  under  any  circumstances  to  per- 
form an  act,  the  very  fact  that  he  performs  the  act  is  a  guarantee 
to  all  parties  that  he  has  the  power  to  do  so,  —  that  the  act  per- 
formed is  within  his  power.  And  this,  mark,  according  to  the 
"  rule,"  is  the  guarantee  of  the  principal  in  all  cases,  even  in  such 
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as  the  most  extreme  of  those  of  which  wc  have  stated.  Clearly 
it  is  only  necessary  fairly  to  state  the  alleged  rule,  as  it  has  been 
construed  by  the  late  New  York  cases,  in  order  to  show  its  un- 
soundness and  absurdity.  There  are  simply  legions  of  cases 
to  show  tUis,  with  which  the  works  on  Agency  abound,  and 
scores  of  which  are  cited  in  Vol.  I.,  Book  II.,  Part  Vlll.,  of 
this  work.* 

The  rule,  as  it  is  stated  in  3  Hill,  262,  as  subse(iuently  construed 
and  distorted  in  its  unsoundness  and  absurdity,  has  scarcely  any 
reasonable  limits  At  all.  Thus,  if  a  merchant,  having  injured  his 
hand  so  that  he  cannot  write,  requests  that  his  name  be  signed 
for  him  Ijy  a  friend,  to  a  promissory  note,  that,  according  to  the 
so  construed  rule,  would  bind  the  merchant  by  the  signature  of 
his  friend  to  ten  thousand  notes ;  for,  having  the  power  to  sign 
a  note,  the  fact  of  signing  ten  thousand  notes  is  a  guarantee  by 
the  merchant,  to  any  one  taking  either  of  the  notes  bond  fide,  that 
that  one  is  the  particular  note  which  the  friend  was  requested  to 
sign,  —  the  fact  of  the  friend  signing  either  of  the  notes,  he  hav- 
ing the  power  to  sign  one  of  them,  being  a  guarantee  that  each  of 
the  notes  is  the  particular  one  he  had  the  power  to  sign  ;  no  in- 
quiry being  necessary  aliunde.  Wc  repeat,  we  think  the  so  con- 
strued rule  is  arrant  nonsense. 

Not  only,  as  we  have  shown,  did  the  New  York  Court  of  Ap- 
peals itself,  in  The  Mechanics'  Bank  v.  The  New  York,  ttc.  R.  11. 
Co,,2  unanimously  hold  a  doctrine  contrary  to  the  above-named 
rule  as  stated  and  construed  in  the  later  cases,  but  it  would  seem 
from  the  minute  statement  by  Comstock,  J.,  in  16  N.  Y.  pp.  153, 
154,  of  The  North  River  Bank  v.  Aymar,"  that,  in  this  latter  ease, 
in  the  highest  court  in  the  State  (the  Court  for  the  Correction  of 
Errors),  the  ratio  decidendi  of  the  Mechanics'  Bank  v.  The  New 
York,  &e.  R.  R.  Co.,*  was  affirmed  by  the  latter  court,  which  held 
(an  actual  reversing  of  the  judgment  in  The  North  River  Bank  v. 
Aymar),  in  that  case,  where  an  agent  was  authorized  by  a  written 
power  of  attorney  to  sign,  and  indorse  notes  in  the  name  of  his 
principal,  that,  as  to  nine  notes  that  were  so  signed  or  indorsed, 
not  in  the  business  of  the  principal,  but  for  the  accommodation  of 
third  parties,  the  plaintiffs,  although  bond  fide  holders  of  these 


^  See,  among  other  cases,  Woodin  v, 
Burfoid,  2  Cr.  &  M.  391  ;  Wilson  v.  Bar- 
throp,  2  M.  &  W.  863;  Fenn  v.  Harrison, 
3  T.  R.  757  ;  rolhill  v.  Walter,  4  H.  fi. 
Ad.  114  ;  Ally  v.  Fernie,  7  M.  &  W.  l.'>4  ; 
Davidson  i;.  Stanley,  3  Scott,  N.  R.  49  ; 
Harper  v.  Williams,  4  Q.  B.  219 ;  Down- 
man  V.  Williams,  7  Q.  B.  103 ;  Cooke  v. 
Wilson,  1  C.  B.  N.  s.  153;  Gillett  v.  Offer, 


18  C.  B.  905 ;  Green  i;.  Kopkc,  18  C.  B. 
549  ;  I'arker  v.  Winlow,  7  E.  &  B.  942, 
949;  Wake  «;.  Harrop,  1  H.  &C.  202;  6  H. 
&  N.  768;  Oglesbyv.  Yglesias,  E.  B.  &  E. 
930;  Williamson  v.  Barton,  7  H.  &  N.  899. 
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notes,  could  not  recover  on  them  for  want  of  authority  in  the 
aujont  to  sign  and  Indorse  them ;  a  very  emphatic  condemnation  by 
tlie  hi<fh('st  court  in  the  State,  in  addition  to  that  of  the  unani- 
mous judgment  in  the  Court  of  Appeals  itself,  of  the  so  called  and 
so  construed  "  rule  ;  "  the  utter  unsoundness  of  which,  we  think, 
we  have  shown.  The  weak  point  in  it  8im[)ly  is  in  making  the 
liolding  out  of  an  agent  by  his  act  or  declaration,  as  equivalent  to 
the  holding  out  by  the  princij)al,  and,  in  this  respect,  it  is  as  bad 
as  the  reasoning  of  Ritchie,  C.  J.,  in  delivering  the  judgment  of 
the  Supreme  Court  of  New  Urunswick,  in  the  badly  decided  case 
of  Jones  V.  Foster.^ 

But,  bad  as  we  think  the  "  rule  "  is  in  itself,  as  it  was  distorted 
and  ajiplied  to  such  a  case  as  that  of  Armour  v.  The  Michigan 
Central  R.  R.  Co.,^  we  think  the  application  to  it  of  the  princi- 
ples from  which  it  was,  as  so  construed  and  distorts  I,  deduced, 
is  equally  as  bad ;  and  that,  to  such  a  case,  the  principles  were 
misunderstood  and  misajiplied. 

One  of  these  principles  is  connected  with  the  doctrine  of  estop- 
pel. Ihit  a  man  is  only  estopped  in  pais  by  his  own  statement. 
Therefore,  before  a  principal  is  estopped  by  the  statement  of 
another,  it  must  l)e  shown  that  the  principal  speaks  by  and  through 
that  other,  or  that  the  other  is  speaking  as  the  agent  of  the  prin- 
cipal, within  the  scope  of  his  power;  for  outside  of  this  the  prin- 
cipal is  no  more  bound  by  the  agent's  unauthorized  statement  than 
he  is  by  the  agent's  unauthorized  act.  Where  the  statement  is 
not  the  statement  of  the  principal,  the  person  making  the  state- 
ment, the  agent,  is  the  only  person  estopped.  It  is  but  begging 
the  question  to  assume,  as  to  everything  he  says  with  reference  to 
the  subject  with  which  he  has  some  power,  that  necessarily  that 
which  is  said  by  the  agent  is  said  by  the  principal.  There  is  no 
such  rule  in  the  law  of  estoppel,  and,  therefore,  deducing  in  part 
the  newly  manufactured  New  York  Agency  "  rule "  from  an  as- 
sumed rule  in  the  law  of  estoppel  which  docs  not  exist,  necessa- 
rily leads  to  a  fallacy. 

There  is  another  point  connected  with  bills  of  lading,  as  the  law 
relating  to  them  has  been  developed  by  Lickbarrow  v.  Mason,^  and 
the  other  cases  which  have  settled  the  law  as  to  such  instruments, 
arising  out  of  their  not  being  strictly  negotiable  paper,  which  has 
been  entirely  and  inexcusably  lost  sight  of  by  the  New  York 
courts.  If  A.  ship  goods,  and  consign  them  to  B.,  or  ship  goods 
"  to  order,"  and  indorse  the  bill  of  lading  to  B.,  the  ship  or  owner, 
notwithstanding  the  bill  of  lading  is  so  signed  by  the  master,  is  not 
liable  to  the  consignee  or  the  indorsee  of  the  bill  of  lading  (who 

1  12  N.  n.  U.  607,  stated  supra, Yo\.  I.,  «  (5.'i  N.  Y.  111. 

p.  487,  n.  2.  8  2  T.  li.  63. 


PART   I.] 


RAILWAYS. 


29 


stand,  for  all  purposes,  both  as  to  rights  and  powers,  in  precisely 
the  same  position),  if  the  goods  in  fact  did  not  belong  to  A.,  but 
to  C,  and  C.  has  claimed  and  received  them  by  title  paramount ; 
the  consignee  or  indorsee  of  the  bill  of  lading  deriving  only 
the  title  of  the  consignor.^  A  fortiori,  the  ship  or  owner  is  not 
liable  where  no  goods  have  been  shipped  at  all.  And  yet,  if  there 
were  an  estoppel  to  bind  the  ship  or  owner,  certainly  it  would 
finite  as  well  exist  in  the  former  case  as  in  the  latter.  The  New 
York  decisions  arc  so  radically  unsound  that  they  are  repugnant 
to  sound  legal  decisions,  on  salient  points,  in  all  directions. 

So,  too,  with  reference  to  the  other  principle,  upon  the  misap- 
plication of  which  the  so-called  "  rule"  in  agency  is  founded,  viz. : 
that  where  one  of  two  innocent  persons  must  suffer  by  the  fraud 
of  a  third,  it  must  be  that  one  of  the  two  who  by  his  trust  and 
confidence  has  enabled  the  third  to  perpetrate  the  fraud.  But,  as 
W3  have  before  intimated,  there  are  limitations  in  this  rule.  Thus, 
where  A.,  pretending  that  he  is  JJ.,  buys  goods  from  C,  and  thus 
obtains  possession  of  them,  and  sells  them  to  D.;  no  property  passes 
to  D.,  because  none  passed  to  A.  And,  although  it  was  through 
the  act  of  C.  that  A.  obtained  the  goods,  and  was  thus  enabled  to 
defraud  D.,  the  maxim  that  where  one  of  two  innocent  i)eisons 
must  suffer,  it  must  be  the  one  who  by  his  trust  and  confidence 
enables  A.  to  commit  the  fraud,  does  not  apply  so  as  to  give  any 
title  to  D. 

A.  hero  is  not  liable  to  D.,  precisely  as  the  shipowner  is  not 
liable  in  the  analogous  case  to  the  consignee  or  the  indorsee  of  the 
bill  of  lading,  for  the  act  of  the  shipmaster,  the  owner  having 
neither  authorized  the  act  nor  represented  to  the  consignee  or 
indorsee  that  he  had  done  so.  A.,  likewise,  is  not  liable  to  D.,  be- 
cause he  never  vested  any  property  in  B.,  nor  authorized  or  eni- 
j)Owered  B.  to  make  any  rei)resentation  or  perform  any  act  with 
respect  to  the  goods  to  bind  A.  In  all  such  cases,  it  is  not  a  ques- 
tion which  should  suffer  as  between  two  innocent  men,  under  the 
maxim  relied  on.  The  trust  and  confidence,  such  as  it  is,  is 
reposed  by  D.  in  B. ;  A.,  as  between  B,  and  D.,  not  being  in  the  mat- 
ter at  all,  —  not  having  clothed  B.  with  any  authority,  nor  author- 
ized any  act,  or  made  any  representation  to  D.,  that  can  in  any 
way  act  as  an  estoppel.  The  same  reasoning  a])plies  to  the  case 
of  a  false,  unauthorized  representation  by  a  shipmaster,  or  rail- 
way station  agent,  or  freight  agent,  or  shipping  clerk,  in  signing 
a  bill  of  lading  or  freight  receipt  without  receipt  of  the  goods. 


*  See  Leake  on  Con.  1198;  Berkeley  ». 
Watlingj  7  A.  &  E.  29;  Gurney  r.  Behrend, 
3  E.  &  B.  622,  634;  Barber  v.  Meyerstein, 


L.  R.  4  H.  L.  317,  836;  Hutchinson  on 
Carriers,  §  129. 
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The  case  wo  have  above  put  is  another  good  illustration  of  the 
utter  iibsiirdity  of  the  New  Yori«  "  rule."  Thus,  if  iJ.  is  C,  then 
he  liiiH  power  from  A.  to  pass  the  property  in  the  goods.  IJut  the 
very  faet  that  he  sells  as  C.  is  a  conelusive  representation  bind- 
ing on  A.,  that  he  really  is  C. ;  therefore,  though  he  has  no  i)o\ver 
to  pass  the  property  in  the  goods,  and  is  only  JJ.,  and  not  C.  at 
all ;  yet,  aeeording  to  the  New  York  "  rule,"  as  between  A.  and 
D.,  Ji.  is  C,  and  has  power  to  pass  the  proi)erty  in  the  goods. 
How  so  utterly  silly  a  "  rule,"  as  it  has  been  construed  and  aeted  on, 
could  have  deceived  and  been  adopted  by  successive  courts  in  New 
York,  and  remained  all  these  years  unexposed  till  now,  is  ditlicult 
to  comi)rehend.  In  the  same  way,  with  the  apj)lication  of  such  a 
"  rule,"  the  amount  of  sound  law  which  would  be  unsettled  is  al- 
most incalculable.  The  rule  is  no  more  applicable  to  the  case  of 
a  shijMuaster  signing  a  bill  of  lading  for  goods  not  received,  with- 
out actual  or  implied  authority  to  do  so,  than,  on  the  very  face  of 
the  "  rule,"  it  is  to  any  other  well-established  ease  of  special,  lim- 
ited agency  ;  nor  is  it  any  more  applicable,  in  principle,  to  agency 
than  it  is  to  sales,  or  to  any  other  matter  lying  in  contract.  Thus, 
according  to  the  spurious  "  rule,"  if  A.,  under  any  circumstances, 
has  the  power  as  agent  to  bind  B.  by  an  act,  the  very  fact  that  he 
performs  the  act  is  a  conclusive  repret  station,  binding  on  B., 
that  the  act  is  within  the  power,  though  "an  be  ascertained 
aliunde  that  it  is  not  so.  With  as  much  wit,.  ^<  it  might  be 
said,  if  A.  under  any  circumstances  has  the  power  .  -  pass  the 
property  in  goods,  the  fact  that  he  purports  to  do  so  is  conclusive 
that  he  does  so  pass  the  property  in  the  goods,  and  though  the 
goods  are  owned  by  B.,  and  not  by  A.,  B.  is  concluded  by  A.'s  act, 
because,  under  some  circumstances  —  for  instam  o  if  /  .  were  the 
owner  —  A.  could  ))ass  the  property,  and  his  und>  staking  to  pas# 
the  property  at  all  is  conclusive  that  he  is  the  c»vner,  although  it 
could  be  ascertained  aliunde  that  he  is  not  tlio  owner. 

As  regards  the  maxim  as  to  one  of  two  innocent  persons  suf- 
fering from  the  fraud  of  a  third,  the  case  of  one  advancing  money 
on  a  fraudulent  bill  of  lading,  signed  by  a  shipmaster  or  railway 
station-agent  without  receipt  of  the  goods,  is  a  much  stronger 
case  tlian  that  which  we  have  put  connected  with  a  sale.  Here  is 
the  double  confidence  of  the  defrauded  party,  first,  in  the  original 
holder  of  the  bill  of  lading  or  railway  receipt,  and  second,  the 
confidence  that  the  shipmaster  or  freight  agent  has  really  re- 
ceived the  goods,  for  which  he  has  signed  the  bill  of  lading  or 
receipt.  Hence  it  is  a  matter  of  the  party  defrauded  placing  trust 
or  confidence  in  a  wrong-doer  or  in  a  succession  of  them.  Where 
credit  is  givun  to  one  with  a  special,  limited  power,  the  one  giving 


PABT  ] 

such  c 

which 

he  truj 

j)rincif 

But, 

as  com 

either  ^ 

have  al 

"  rule," 

which  i 

assume( 

Riclies, 

with  th( 

to  tJicm 

resentat 

as  it  wai 

firm,  bu; 

rcfcrenci 

crs'  &c. 

therefon 

tlic  nape 

is  to  be  f 

Co. ,5  but 

side  of  tl 

Norway  i 

including 

R.  R.  Co. 

this  lattci 

And  w( 

is  one  of 

and  is  dii 

nite  exten 

as  we  hav 

to  be  unsc 

way,'  it  is 

I)arty  wlio 

witliout  a 

acting  in 

L>ility  that 

simply  ac( 

'  Withingt 
Fenn  v.  Harri 
*»•  Busk,  15  Ji 
nich  V.  Bayard 

*  26  N.  Y. 


PABT  I.] 


RAILWAYS. 


31 


such  credit  docs  so  at  his  peril,  and  there  the  maxim  or  principle 
which  ai)plics  is,  tliat,  in  such  a  case,  if  ho  trusts  withojit  inquiry, 
he  trusts  to  tho  good  faith  of  the  agent,  and  not  to  that  of  the 
principal.' 

IJut,  while  wc  think  we  have  shown  that  the  so-called  "  rule," 
as  construed  and  distorted,  is  unsound  and  is  not  justified  by 
either  of  the  principles  upon  which  it  purports  to  be  based,  we 
have  also  directed  attention  to  the  fact  that,  even  assuming  the 
"  rule,"  as  so  enlarged,  to  l)e  correct,  still  the  very  ground  on 
which  it  was  sought  to  distinguish  and  sustain  it,  so  far  as  it  was 
assumed  not  to  dilYer  with  Grant  v.  Norway  and  Coleman  v. 
Riches,  was,  that  in  these  latter  cases  the  contract  was  not  made 
with  the  defrauded  parties,  nor  the  representation  made  directly 
to  them,  while,  in  tho  New  York  cases,  it  was  otherwise  ;  the  rep- 
resentation having  been  made  either  directly  to  the  defrauded  parti/, 
as  it  was  in  (Jriswold  v.  Haven,^  and  that,  not  by  an  agent  of  the 
firm,  but  by  one  of  the  principals ;  or  else  the  contract  was  with 
reference  to  negotiable  paper,  as  in  Farmers'  &c.  Bank  v.  Dutch- 
ers'  <tc.  i3ank,''  and  in  New  York,  «&c.  R.  R.  Co.  v.  Schuyler,*  and 
therefore,  in  effect,  the  representation  was  made  to  tho  holder  of 
the  riaper.  And  we  have  also  shown  that  neither  of  these  features 
is  to  be  found  in  connection  with  Armour  v.  Michigan  Central  R.  R. 
Co.,''  but  that  that  case  is  admitted,  by  the  facts  in  it,  to  be  out- 
side of  the  rule,  and  to  come  expressly  within  the  rule  in  rJrant  v. 
Norway  and  Coleman  v.  Riches,  as  stated  by  the  New  York  cases, 
including  that,  as  we  have  shown,  of  Armour  v.  Michigan  Central 
R.  R.  Co.  itself  ;  and,  therefore,  on  every  ground  the  decision  in 
this  latter  case  is  undoubtedly  bad. 

And  we  not  only  think  the  case  badly  decided,  but  wo  think  it 
is  one  of  the  most  perniciously  decided  cases  that  can  be  found, 
and  is  directly  calculated  to  encourage  fraud  to  an  almost  indefi- 
nite extent.  In  Armour  v.  Michigan  Central  R.  R.  Co.,*'  the  case, 
as  we  have  pointed  out,  is  shown  by  the  express  admissions  in  it 
to  be  unsound.  Thus,  in  attempting  to  distinguish  Grant  v.  Nor- 
way," it  is  said  :  "  In  that  case  the  bill  of  lading  was  issued  to  a 
party  who  knew  that  the  bill  of  lading  was  issued  by  an  agent 
without  authority,  and  it  was  then  transferred  to  a  purchaser 
acting  in  good  faith.  It  may,  accordingly,  be  said  with  plausi- 
bility that  the  representation  was  not  made  to  the  assignee,  who 
simply  acquired  the  title  of  the  fraudulent  consignee  [sic,  but 


'M 


B 


I 


It 


'  Withington  i>.  Herring,  5  Bing.  442  ; 
Fenn  v.  Hiinison,  3  T.  R.  757 ;  Pickering 
V.  Busk,  15  Kast,  38,  43 ;  Schimmelpeu> 
nich  V.  Bayard,  1  Pet.  264,  290. 

«  25  N.  Y.  695. 


16  N.  Y.  125. 
34  N.  Y.  30. 
65  N.  Y.  111. 
65  N.  Y.  at  p. 
10  C.  B.  665. 


121. 


;i:'  '  ■ 


82 


COMMENTARIES  ON  SALES. 


[book  III. 


§ 


1| 


li 


consignor  or  shipper  is  really  meant].  It  would  have  resembled 
the  case  at  bar  if  the  plaintiffs  had  known  of  the  forgery  of 
Michaels  [the  shipper]  when  they  took  the  bills  of  lading,  and 
had  then  transferred  them  to  persons  paying  value  and  acting 
in  good  faith.  The  case  would  then  have  been  governed  by  the 
rule  that  an  assignee  of  a  thing  in  action  must  abide  by  the  case 
of  him  of  whom  he  buys.  Remarks  of  Selden,  J.,  in  Griswold 
V.  Haven."  ^ 

But  as  the  consignee  of  Michaels,  in  Armour  v.  Michigan  Cen- 
tral R.  R.  Co.,  was  simply  the  assignee  of  Michaels  (the  shipper), 
as  we  have  pointed  out,  by  the  express  admissions  not  only  in  that 
case,  but,  as  we  have  shown,  in  the  others  which  preceded  it  in 
the  Court  of  Appeals,  and  which  attempted  to  distinguisli  both 
Grant  v.  Norway  and  Coleman  v.  Riches  on  this  ground,  it  is  very 
obvious  that,  in  any  case,  the  decision  in  Armour  v.  Michigan  Cen- 
tral R.  R.  Co.  is,  on  this  ground  alone  independent  of  any  others, 
untenable. 

But  although  all  that  was  in  New  York's  highest  court  (the 
Court  of  Appeals),  in  a  later  case  in  a  lower  court  (the  Supreme 
Court  of  New  York)  we  notice  that  in  a  late  case.  Bank  of  Bata- 
via  V.  New  York,  <tc.  R.  R.  Co.,^  while  endeavoring,  in  a  similar 
case,  to  follow  Armour  v.  Michigan  Central  R.  R.  Co.,  seeing  the 
difficulty  in  the  way  which  we  have  pointed  out,  the  lower  court 
coolly,  on  that  point,  say  tliat  the  others  were  wrong,  and,  claim- 
ing that  to  be  true  which  we  have  pointed  out,  they  undertake  to 
correct  or  overrule  the  decision  of  the  higher  court,  and  to  de- 
cide that  there  is  no  sucli  distinction  as  was  t;ikon  in  the  higher 
court  with  reference  to  Grant  v.  Norway  ;  and  therefore,  as  a  ne- 
cessity, in  order  to  sustain  the  holding  in  Bank  of  Batavia  v.  New 
York,  «fec.  R.  R.  Co.,  they  "  overrule  "  tlie  decisions  of  the  higher 
court,  and  assume  that  Grar.t  v.  Norway  was  "  overruled  "  in  Ar- 
mour V.  Michigan  Central  R.  R.  Co.,  when,  in  fact,  in  that  as  in 
the  previous  cat  ^s,  it  was  specially  pointed  out  that  in  deciding 
as  they  did  they  were  not  deciding  adversely  to  Grant  v.  Norway 
or  to  Coleman  v.  Riches. 

There  are  two  or  three  cases  outside  of  New  York  which  have 
followed  Armour  v.  Michigan  Central  R.  R.  Co.'^  One  of  these  is 
Savings  Bank  v.  Atchison,  &c.  R.  R.  Co.* 

The  Kansas  case  mainly  relies,  outside  of  the  New  York  case. 


»  25  N.  Y.  604-606. 

2  33  Hun,  589,  at  p.  597. 

»  65N.  Y.  111. 

*  20  Ktin.  519.  There  is  an  important 
feature  in  this  ci.se  which  has  escaped  the 
notice  of  the  court  by  which  it  was  de- 
ci'Jod,  that  dititinguishes  it  from  Armour 
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on  dicta  in  McNeill  v.  Hill  ^  and  in  Carr  v.  The  London  &  N.  W. 
Ry.  Co.2  But,  in  the  former  of  these  cases,  the  receipt  was  given 
by  the  principals  themselves,  which,  of  course,  involves  quite  an- 
other question  in  the  law  of  estoppel  than  where  it  is  claimed 
that  the  owners  of  a  ship  or  railroad  are  estopped  by  the  unau- 
thorized and  fraudulent  misrepresentation  of  a  shipmaster,  or 
railway  station-agent,  or  freight-hand,  of  the  receipt  of  goods 
which  have  never,  in  fact,  been  received.  The  other  case  relied 
on  is  even  a  less  applicable  authority  for  the  position  taken  in  the 
New  York  case  or  in  the  Kansas  case. 

In  Carr  v.  Tlie  London  &  N.  W.  Ry.  Co.,^  the  plaintiff  bought 
goods  which  were  to  be  consigned  to  him  at  Liverpool  from  St. 
Helen's  by  the  defendants'  railway.  On  July  7, 1873,  the  plain- 
tiff received  notice  from  the  defendants  (from  the  defendants 
themselves,  observe)  informing  him  that  three  parcels  of  goods 
had  been  received  by  them  for  his  account,  and  that  they  held 
tliem  subject  to  his  order  and  to  the  payment  of  rent  and 
charges.  The  plaintiff  immediately  instructed  his  broker  to 
sell  the  whole.  Early  in  August  the  plaintiff  received  invoices 
of  the  three  parcels  from  his  vendors,  and  paid  for  the  whole 
by  an  acceptance  which  was  duly  honored.  The  goods  were 
sold  on  Aug.  21,  and  the  rent  and  charges  on  the  three  parcels 
were  paid  to  the  defendants  by  the  broker ;  but  it  turned  out 
that  two  parcels  only  had  been  delivered  to  the  defendants 
(the  third  still  remaining  on  the  premises  of  the  vendors),  and 
the  plaintiff  was  obliged  to  pay  to  his  vendees  £o  U.  IJ.,  the 
difference  between  the  price  at  which  they  had  bought  the  third 
parcel  and  what  they  had  to  pay  for  other  goods.  Tlie  defend- 
ants' servants  were  aware  on  July  9  that  thoy  never  had  received 
the  third  parcel,  but  no  notice  of  the  mistake  was  given  to  the 
plaintiff  until  Sept.  1,  after  the  goods  had  been  resold  and  the 
charges  paid.  It  was  held,  in  a  special  action  for  non-delivery 
:)f  the  third  parcel,  with  a  count  in  trover,  that  the  defendants 
were  not  estopped  from  showinp  that  the  floods  had  never  reached 
their  hands  ;  and,  consefjuently,  they  could  neither  be  liable  in 
trover  nor  for  breacV  f  contract  in  not  delivering  the  goods. 
There  is  no  more  in  the  holding  in  this  case,  nor  in  the  rules 
as  to  estoppel  laid  down  by  Brett,  J.,  at  pp.  316,  317,  to  sustain 
Mich  cases  as  Armour  v.  Michigan  Central  R.  R.  Co.,*  than  there 
is  in  Grant  v.  Iiorway,  Coleman  v.  Riches,  and  the  unbroken  series 
of  English  cases  which  have  followed  these  cases,  and  which  all 
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the  ingenuity  of  successive  New  York  courts  of  appeal  failed,  not- 
withstanding then-  efforts,  to  distinguish  or  explain  away. 

Sioux  City,  i^c.  R.  R.  Co.  v.  First  National  Bank  ^  also  follows 
Armour  v.  Michigan  Central  R.  R.  Co.,^  and  makes  the  extraor- 
dinary assertion  ^  that  the  matter  of  estoppel  in  pais  "  was  en- 
tirely overlooked  in  Grant  v.  Norway,  and  the  cases  following  it." 
The  assertion  is  simply  absurd.  The  very  ground  taken  in  Grant 
V.  Norway  by  the  plaintiffs  was  stated  by  their  counsel*  in  lan- 
guage almost  identical  with  that  named  by  the  court  in  the  Ne- 
braska case  with  reference  to  estoppel,"  thus  :  "  Ti)e  defendants 
are  liable  for  the  act  of  the  master  in  signing  bills  of  lading  im- 
porting that  goods  had  been  sliipped,  and  thus  inducing  the  plain- 
tiffs to  part  with  their  money,  which  but  for  his  act  they  would 
not  have  done"     What  is  this  but  an  assertion  of  estoppel  ? 

So,^  Howard  v.  Tucker "  was  cited  to  show  that  the  defendants 
were  "  estopped,  as  against  the  assignee  of  the  bill^^  from  claiming 
that  the  goods  were  not  sliipped.  And  ^  they  attempted  to  distin- 
guish the  case  from  Berkeley  v.  Watling,*^  where  it  was  held  that 
Nave  (Watling's  co-defendant)  might  produce  evidence  that  the 
goods  were  not  shipped  in  fact,  and  was  not  estopped  hy  the  hill  of 
lading,  supposing  such  estoppel  to  exist  i'l  general,  inasmuch  as  the 
plaintiff  could  support  his  issue  only  by  making  Watling  (the 
alleged  consignor)  his  agent ;  and  if  Watling  was  so,  the  plaintiff 
was  cognizant,  through  him,  of  the  fact ;"  and  hence  that,  in  that 
case,  there  was  no  estoppel.  And  it  was  on  this  ground  that  the 
New  York  cases  undertook  to  distinguish  Grant  v.  Norway  from 
the  cases  they  were  deciding.  The  whole  doctrine  of  all  these 
well-decided  English  cases  is,  that  the  owner  is  not  estopped  by 
the  false  statement  of  the  shipmaster,  because  the  master  has 
no  express  or  implied  power  to  make  such  statement  to  bind  the 
owner;  the  master's  authority  being  of  a  special,  limited  kind, 
and  if  he  exceeds  it,  those  who  rely  upon  him  do  so  at  their  peril. 

The  only  other  case  which  we  have  found,  outside  of  New  York, 
which  purports  to  follow  Armour  v.  Michigan  Central  R.  R.  Co.. 
is  Brooke  v.  New  York,  «fec.  R.  R.  Co.**^  This  is  another  case 
wliere  a  railway  shipping  agent  fraudulently  signed  a  bill  of  lad- 
ing, or  railway  freight  receipt,  for  goods  which  were  not  received, 
and  the  facts  of  the  case  are  virtually  identical  with  those  in 
Armour  v.  The  Michigan  Central  R.  R.  Co.  There  is,  however, 
this  additional  feature  in  the  Pennsylvania  case.      The  bill  of  I     wMch  thcv 
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lading  or  receipt,  having  been  signed  in  New  York,  and  the  ac- 
tion liaving  been  brought  in  Pennsylvania,  the  court  held  that 
the  lex  loci  contractus  prevailed.  This  is,  of  course,  as  a  general 
principle,  correct.  But  a  question  might  bo  raised,  where  two 
States,  as  New  York  and  Pennsylvania,  are  under  the  same  sys- 
tem of  law,  as  the  common  law,  whether  the  principle  would  be 
carried  so  far  as  to  make  a  grossly  wrong  decision  in  the  one 
State,  on  a  simple  point  in  common  law,  —  which  is  common  to 
them  both, —  binding  on  the  other  State.  We  very  much  doubt 
whether  the  rule  —  which  generally  applies  to  a  statute  or  system 
of  law  in  the  place  of  the  contract  differing  from  that  in  the  place 
of  i\\Q  forum  —  should  properly  be  extended  so  far.^  But,  assum- 
ing that  it  should  be,  it  is  clear  that,  taking  the  New  York  cases 
as  a  whole,  they  show  that  the  newly  manufactured  New  York 
rule  is  not  applicable  where  the  agent's  representation  is  made, 
disooii  !<  ';'(h1  with  negotiable  paper,  not  to  the  party  himself,  but 
10  J  «:•-[.;;!.•  to  the  fraud  ;  the  party  claiming  either  as  consignee 
or  .i  Icr^ee  of  a  bill  of  lading  (such  parties  as  to  rights  and 
powers,  independent  of  statutes,  occupying  precisely  the  same 
position) ;  ^  taking  only  such  rights  as  the  consignor  or  indorser 
liad.  Or.  as  it  is  expressly  put  in  Armour  v.  Michigan  Central 
R.  R.  Co. :  ^  "  The  case  would  then  have  been  governed  by  the 
rule  that  an  assif/nee  of  a  tiling  in  action  must  abide  by  the  case  of 
him  of  ivhom  he  biii/s"  This,  as  well  as  the  position  taken  by  the 
same  court  in  previous  cases,  in  distinguishing  and  upholding 
Grant  ?'.  Norway,  is  conclusive  to  show  that  the  decision  on  the 
main  point,  in  Armour  v.  Michigan  Central  R.  R.  Co.,  is  not  law, 
even  according  to  the  »!ecisions  of  the  New  York  Court  of  Appeals 
itself. 

V  0  have  pointed  out,*  was  observed  in  the 
\  ;rk  (the  Supreme  Court)  in  Bank  of  Bata- 
L.  R.  Co.  ;^  and  they  (the  inferior  court), 
to  get  clear  of  this  ai  'cuHy,  assumed  to  do  that  which  the  Court 
of  Appeals  in  a  succession  of  cases  refused  to  be  considered  as 
doing,  namely,  to  overrule,  instead  of  distinguishing  and  sustain- 
ing, Grant  v.  Norway.  So  it  is  clear  that,  on  the  very  principle 
on  which  they  claimed  to  act,  in  Pennsylvania,  as  following  the 
law  in  the  locus  contractus,  they  should  have  hold  exactly  the  con- 
trary, on  the  main  point  with  which  they  had  to  deal,  to  that 
which  they  di^    lold. 


This  difficultv. 
lower  court  in  \ 
via  V.  New  Yoi.: 


'  The  United  -,(-  "y  Snprome  Court 
Imvp  frei|iipntly,  wt>  i'.  "'.  correi'tly,  re- 
filled to  follow  the  licl .  ,ig  of  tiie  State 
courts  in  a  wrong  iiolding  at  common  law; 
or,  as  they  designate  it,  "general  law." 

'^  See  Abb.  on  Shipping,  12th  Eng.  ed. 


274  ct  seq.;  3  Kent's  Com.  (13th  ed.)  207, 
n.  1. 

»  65  N.  Y.  at  p.  122. 
Supra,  p.  32. 

*  33  Hun,  at  p.  597. 
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The  Pennsylvania  court  also  assumed  that  the  decision  was  in 
accordance  with  the  law  of  Pennsylvania ;  but  we  have  entirely 
failed  to  find  any  previous  case  decided  in  that  State  which  will 
at  all  sustain  the  holding  that  a  shipmaster,  or  railway  shipping 
clork,  has  the  power,  by  fraudulently  signing  bills  of  lading  or 
railway  receipts  for  goods  never  received,  to  bind  the  ship  and 
owners,  or  the  railway  company,  by  such  a  fraudulent  act ;  not- 
withstanding the  special,  limited,  well-defined  power  which  the 
shipmaster  or  shipping  clerk  possesses. 

This  is  a  very  different  thing  from  an  agent  having  power  to 
bind  his  principal  within  the  scope  of  his  employment,  notwith- 
standing the  "  private  instructions "  of  the  principal;  which  was 
the  case  in  Adams  Exjjrcss  Co.  v.  Schlessinger,^  which  was  the 
solitary  Pennsylvania  case  on  which  the  court  relied  in  their  judg- 
ment in  Brooke  v.  Xcw  York,  <tc.  R.  R.  Co.^ 

The  English  case  relied  \'  m)  ^^his  case  (Coventry  v.  Great  East- 
ern Ry.  Co.  )3  is  also  clearly  <guishable.  In  this  English  case 
the  defendants  were  held  to  bi  -topped  by  their  own  act.  There 
is  no  question  of  wrong-doing  or  fraud  by  an  agent,  or  of  an 
agent  acting  outside  of  the  scope  of  his  employment,  or  of  arjency 
at  all  involved  in  the  case.  The  head-note  well  states  the  case : 
"  The  defendants  received  a  consif/nment  of  wheat  and  issued  a 
delivery  order  for  it,  which  came  into  the  hands  of  B.  Upon  this 
delivery  order  B.  obtained  advances  from  the  plaintiffs.  Shortly 
afterwards  the  defendants  issued  a  second  delivery  order  in  respect 
of  the  same  consignment  of  wheat.  The  two  delivery  orders  were 
different,  and  such  as  might  be  reasonably  supposed  to  relate  to 
distinct  consignments  of  wheat.  Upon  this  second  delivery  order 
B,  obtained  further  advances  from  the  plaintiffs,  who  were  under 
the  belief  that  the  delivery  orders  related  to  distinct  consignments 
of  wheat.  B.  having  afterwards  become  insolvent,  it  was  held, 
that  the  defendants  were  estopped  by  their  negliyence  from  show- 
ing that  the  two  delivery  orders  related  only  to  one  consignment 
of  wheat,  and  that  they  were  liable  to  compensate  the  plaintiffs 
for  the  loss  sustained  by  them  through  the  advances  to  B."  Tliis, 
we  think,  is  unquestionably  sound  law,  but  it  has  no  more  to  do 
with  the  important  point  raised  and  decided  by  Grant  v.  Norway, 
Coleman  v.  Riches,  and  the  many  other  English  and  American 
cases  which  have  followed  and  approved  these  cases,  than  the 
noted  Tenterden  Steeple  has  to  do  with  Goodwin  Sands. 

We  think  that  the  decision  in'Armour  v.  Michigan  Central  R.  R. 
Co.*  is  not  only  wrong  in  itself,  but  that  it  is  calculated,  if  gener- 
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ally  deemed  to  be  law,  to  be  so  pernicious  in  its  consequences  that 
no  trouble  should  be  spared  in  order  that  its  unsoundness  may 
be  clearly  and  conclusively  exposed.  If  every  railway  shipping 
agent.,  or  freight  agent  at  any  little  railway  station,  or  master  of 
a  ship,  has  power,  by  fraudulently  signing  bills  of  lading  or  freight 
receipts,  in  collusion  with  other  fraudulent  parties,  to  bind  the 
ship  and  owners,  or  railway,  for  goods  not  received,  the  effect 
could  not  loug  fail  to  be  most  disastrous.  It  is  not  strange,  there- 
fore, when  the  judgment  of  Comstock,  J.,  pointing  out  in  Farm- 
ers', <fec.  Bank  v.  Butchers',  &c.  Bank '  how  unsound  was  the 
distinction  which  the  majority  of  the  court  sought  to  establish 
with  reference  to  the  English  cases,  was  not  assented  to  by  the 
majority  of  the  court,  that  the  legislature  of  New  York  should  by 
legislation  endeavor,  as  they  did  do,  by  acts  passed  immediately 
after  that  decision  (which  subsequently  culminated,  as  we  have 
seen,  in  Armoiir  v.  Michigan  Central  R.  R.  Co,^),  to  neutralize,  to 
some  extent,  the  baleful  consequences  of  the  establishment  of  such 
jirinciples  as  those  we  have  been  deprecating ;  rendering  it  penal 
for  any  person  to  sign  bills  of  lading,  receipts  or  vouchers  for 
goods,  where  no  such  goods  had  been  received.^ 

As  we  have  stated,  the  question  in  England  is  conclusively  set- 
tled. Since  the  decision  in  Grant  v.  Norway,'*  that  case  has  been 
followed,  over  and  over  again,  by  a  succession  of  courts,  without 
any  dispute  as  to  the  soundness  of  the  decision  by  counsel,  courts, 
or  text-writers  there. 

In  this  country,  too,  the  doctrine,  conclusively  established  in 
England,  has  received  the  sanction  of  the  leading  law-writers  and 
courts.  Thus,  in  3  Kent's  Com. :  ^  ''  If  the  master  signs  a  bill 
of  lading  for  goods  not  on  board,  or  at  least  delivered  alongside, 
which,  perhaps,  is  enough,  he  is  not  acting  within  the  apparent 
scope  of  his  authority,  and  will  not  make  the  owners  of  the  ship 
liable  even  to  an  indorsee  of  the  bill  for  value."  So,  Professor 
Parsons  r*^  "But  the  question  arises  whether  if  a  captain  sign  bills 
of  lading  before  the  goods  are  on  board,  or  delivered  to  some  one 
authorized  to  receive  them,  and  they  are  never  shipped,  the  own- 
ers of  the  vessel  are  estopped  from  showing  this  fact  in  a  suit 
brought  against  tliem  for  non-delivery  by  bond  fide  indorsees  of 
the  bill  of  lading.  It  is  clear  tbat  they  are  not.  It  is  a  fraud  on 
the  part  of  tiie  master  to  sign  the  bills  before  the  goods  are  on 


:t;;inr 


1  ir>N.  Y.  at  p.  \ibctscq. 

2  65  N.  Y.  111. 

8  New  York  Acts  of  1858,  c.  326, 
amended  by  Acts  of  1859,  c.  353.  The 
very  fuct  of  the  pas.sage  of  these  nets, 
uiidur  the  circumstances,  goes  very  far  to 


.show  tliat  that  was  declared  to  be  law 
wliich  was  never  previously  understood 
to  have  been  so. 

*  IOC.  H.  6fi5. 

6  13th  ed.  207,  n.  1. 

«  1  Mar.  Law,  135,  n.  2. 
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board,  and  an  act  not  within  the  scope  of  his  authority  as  master. 
And  the  owners  therefore  are  not  liable."     So,  again,  by  Chiof 
Justice    Redfield ;    "  A  bill  of   lading  has  been   held   conclusive 
against  the  master  of  a  vessel  in  favor  of  a  consignee,  not  a  party 
to  the  contract,  but  who  had  advanced  money  on  the  faith  of  its 
statements  as  to  the  amount  and  condition  of  the  j)roperty,  and 
which  from  the  Vtiiole  instrument  and  the  usages  of  trade  may  be 
regarded  as  absolute  statements  from  the  master's  own  knowl- 
edge ;  but  it  is  not  conclusive  against  the  owners  as  to  property 
not  shipped,  the  master  having  no  authority  in  regard  to  that." 
And,  again:    "As  a  gencial  principle  the  contract  of  the  master 
in  regard  to  freight  binds  the  ship  and  the  general  owner  of  the 
ship,  although  chartered  by  another,  and  the  master  is  acting 
under  the  orders  of  the  charterer.    But  no  such  implication  arises 
in  reference  to  bills  of  lading  for  property  not  shipped,  designed 
to  be  instruments  of  fraud,  and  they  create  no  lien  upon  the  in- 
terest of  the  general  owner  although  the  charterer  was  the  per- 
petrator of  the  fraud.    And  although  the  charterer  is  estopped  in 
such  case  from  showing  that  no  property  was  shipped,  that  es- 
toppel will  not  bind  the  general  owner."  ^    And  Story,  in  his  Con- 
tracts,2  strikes  at  the  very  root  of  the  New  York  decisions  :  "  An 
agent  employed  for  a  special  object  may  use  the  ordinary  means 
for  accomplishing  it,  and  if  he  make  false  representations  in  the 
due  course  of  such  transactions  the  principal  is  bound  by  them. 
And  any  fraud  or  misrepresentation,  which  would  bind  the  prin- 
cipal, if  he  made  it  himself,  will  equally  bind  him,  if  made  by  his 
agent  within  the  scope  of  his  authority,  and  in  the  course  of  his 
business.     But  fraudulent  acts  of  the  agent  beyond  the  scope  of 
his  authority,  and  especially  if  they  be  in  contravention  of  his 
duty  and  against  the  rights  of  his  principal,  will  not  be  binding 
upon  the  principal.     Where,  therefore,  the  agent  of  a  wharfinger, 
whose  duty  it  was  to  give  receipts  for  goods  actually  received  at 
the  wharf,  fraudulently  gave  a  receipt  for  goods  which  had  not 
been  received,  the  principal  was  held  not  to  be  responsible.     So, 
also,  the  representations  of   a  professed   agent,  although  they 
should  form  a  part  of  the  res  gestce,  would  not  be  available  to 
prove  the  fact  of  his  agency  or  the  extent   of  his  authority,  if 
questioned  by  his  principal,  however  publicly  such  declarations 
should  be  made." 

The  very  reverse  of  this  sound  principle  is  the  basis  of  the  un- 
sound doctrine  of  the  late  New  York  cases.  They,  in  effect,  would 
make  the  acts  of  the  agent,  instead  of  those  of  the  principal. 


1  2  Redf.  on  Railways  (6th  ed.),  183, 
134. 


2  5th  ed.  §§  214,  215. 
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binding  upon  the  latter.  It  is  the  holding  out  of  tho  principal, 
not  that  of  the  agent,  which  places  the  liability  on  the  principal.' 

The  vicious  New  York  ""rule,"  as  it  finally  culminated  in  tho 
case  of  Armour  v.  Michigan  Central  11.  R.,^  involving  the  disas- 
trous conso(iuences  to  the  great  railroad  systems  of  this  country 
to  which  we  have  referi-ed,  was,  very  early  in  its  history,  stated  in 
rather  a  mystical  or  metaphysical  manner ;  then  more  i)lainly ; 
until  at  length  it  came  down  in  effect  to  the  nimple  (in  more 
senses  than  one )  statement  that  where  an  agent  has  the  power  to 
do  an  act,  he  has  the  power  to  do  that  act  indefinitely  ;  the  mere 
fact  of  his  doing  it  being  a  guarantee  to  all,  each  time  ho  per- 
forms the  act,  that  that  is  the  particular  time  in  which  he  had 
the  power  to  do  it,  and  so  on  ad  infitiitiwi.  Or,  where  he  has  the 
power  to  do  an  ac  only  under  certain  conditions,  his  performing 
it  at  all  makes  it  good,  as  that  is  an  authorized  rei)resentation  and 
guarantee  to  all  that  the  act  is  done  according  to  or  within  the 
condition,  even  though  by  inquiry  it  can  be  ascertained  that  such 
is  not  the  case;  the  parties  acting  on  such  representation  by  the 
au  nt  "  not  being  bound  to  make  any  inquiries  aliunde.''^ 

We  unhesitatingly  say,  after  an  exhaustive  examination  of  the 
question  that  this  "  rule,"  as  so  developed,  is  not  law,  but  that  it 
IS  unmitigated  nonsense.  In  order  to  sustain  such  a  ridiculous 
"  rule,"  which  is  a  complete  perversion  of  the  proposition  as  it 
was  at  first  stated,  they  had  first  to  explain  away  such  well- 
decided  cases  as  Grant  v.  Norway,  and  Coleman  v.  Riches,  the 
rationale  of  which  cases  stood  directly  in  their  way.  Then,  when 
it  was  found  that  their  attempt  to  explain  and  distinguish  away 
Grant  v.  Norway  and  Coleman  v.  Riches  had  signally  failed, 
the  ridiculous  perverted  "  rule  "  must  stand  in  any  event,  and  if 
not  consistent  with  well-decided  cases  which  showed  its  unsound- 
ness and  absurdity,  then  in  the  slang  of  the  New  York  Court  of 
Appeal,  which  had  manufactured  or  developed  the  spurious  "  rule," 
"  So  much  the  worse  for  those  cases  /  " 

If  the  "  rule  "  were  la»w,  the  whole  doctrine  of  agency  would  be 
reversed.  We  have  already  shown  this  by  numerous  instances 
which  exhibit  the  silliness  of  the  so-called  "  rule."  Take  in  addi- 
tion the  following  extract  from  the  leading  work  on  the  question, 
Story  on  Agency.  Referring  to  a  special  agent,  Judge  Story  says . ' 
"7/  he  exceed  the  special  and  limited  authority  conferred  on  him,  the 
principal  is  not  bound  hy  his  acts,  hut  they  become  mere  mdlities,  so 
far  as  he  is  concerned"     And,  quoting  from  Smith's  Mercantile 


>  See  also  2  Daniel  on  Neg.  Ins. 
§  1733  ;  Hutchinson  on  Carriars,  §  122, 
to  the  same  ellect  as  the  other  leading 


American    text-writers    from    whom    we 
have  quoted. ' 

2  65  N.  Y.  111. 
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Law,^  to  the  same  effect :  "  It  is  the  duty  of  the  party  dcaUng 
with  such  an  one,  to  aaeertain  the  extent  <>/  hin  authority  ;  and  if 
he  do  not  he  mumt  abide  the  comeqnencen.^'  '^ 

Again :  "  If  one,  not  being  a  factor,  should  be  authorized  to 
make  a  sale,  and  lie  should  violate  his  private  instructions,  and 
deviate  from  his  authority  in  the  sale,  the  principal  would  not  be 
bound.  In  such  a  case  no  general  authority  is  presumed,  and  he 
who  deals  with  xuah  an  nyent  deals  with  him  at  his  own  peril."  ^ 
And  again  :  •*  "  The  restrictions  of  this  implied  authority  of  part- 
ners to  bind  the  partnership  are  apparent  from  what  has  already 
been  stated.  IJach  partner  is  an,  ayent  only  in  and  for  the  busi- 
ness of  the  firm  ;  and  therefore,  his  acts  beyond  that  business  will 
not  bind  the  firm.''^  ^ 

But,  according  to  the  New  York  "  rule,"  where  an  agent  has 
the  power  to  perform  an  act  at  all,  its  mere  performance  is  a 
representation  and  guarantee,  binding  on  the  principal  ("  without 
the  necessity  of  making  any  iiKpiiry  aliunde"'),  i\vAi  the  act  has 
been  performed  within  the  power.  Hence,  though  a  partner  lias 
no  power  to  bind  a  firm  for  acts  done  outside  of  the  business 
of  the  firm,  yet,  as  he  has  power  to  bind  the  firm  for  acts  done 
bond  fide  within  the  business  of  the  firm,  and  as  his  every  act  is 
a  representation  and  guarantee,  binding  on  1  's  co-partners,  that 
his  act  is  so  done  within  the  business  of  the  firm,  "  though  it  can 
be  ascertained  by  inquiry  that  it  is  not ; "  therefore  he  has  power 
to  bind  the  firm  for  his  acts  dcme  outside  of  the  business  of  the 
firm.  -AV//0,  though  he  has  not  power  to  bind  his  co-partners  for 
his  acts  done  outside  of  the  business  of  the  firm,  yet  he  has  power 
80  to  bind  them. 


1  3(1  ed.  p.  lOS. 

2  Ami,  l)osi(li's  other  toxt-books,  citing 
for  tlu'si!  ])i()positi()iis,  Fenu  v.  Hiirnson, 
3  T.  H.  7;')";  Howard  c.  Braithwiiite,  1 
Ves.  &  W.  '20!»,  210  :  Wliiteheiul  v.  Tuck- 
ett,  15  Hii.st,  403;  Picki-ring  i).  Busk,  15 
East,  38,  13,  44  ;  Muuu  v.  Coinini.ssioii 
Co.,  15  Johns.  44  ;  Rossiter  v.  Kossiti'r,  8 
Wend.  494;  Andrews  y.  Knceland,  6  Cow. 
354;  WatiMs  v.  Mi-oj^dcn,  1  Y.  &  Jer.  45"; 
Brown  w.  Trantuin,  0  Mill.  (La.)  47;  Heals 
V.  Allen,  18  Johns.  3t!:?  ;  Allen  v.  Oj^den, 

1  Wash.  C.  C.  174;   Woodin  v.  Buil'ord, 

2  C.  &  Mees.  3!>1  ;  Jordan  v.  Norton,  4 
M.  k  W.  155  ;  Sykes  v.  Giles,  5  M.  k  W. 
645;  Smith  v.  Kast  India  Co.,  1(3  Sim. 
76  ;  Ladd  i'.  Town  of  Franklin,  37  Conn. 
53  ;  Martin  v.  Farnsworth,  49  N.  Y.  555  ; 
Cutlerw.  Bovd,  124  Mass.  181;  Horner  u. 
Sinnott,  11!)' Mass.  191;  Herbert  r.  Knee- 
land,  32  Vt.  316  ;  Hateh  v.  Taylor,  10 
N.   H.   538.      See  also  Foster  v.   Essex 


Bank,  17  Mass.  470  ;  Kerns  v.  Piper,  4 
Watts,  2-2i>  ;  Wilson  v.  Teverly,  2  N.  H. 
548  ;  Brown  v.  Pnrviance,  2  liar.  &  G. 
316  ;  Harris  v.  Nicholas,  5  Mnnf.  483  ; 
Pnrj'er  v.  Thonijison,  5  Hnniiih.  397 ; 
Caiiipbell  V.  Stairt,  2  Murphy,  389  ;  Arm- 
strong V.  I'ooley,  5  ("iilni.  509;  Tnller  v. 
Voyt,  13 -111.  2ir7;  Sonthwiek  v.  Kstis,  7 
Cnih.  385  ;  >Me(_'lenaghan  v.  Hroek,  5 
l{ieh.  (S.  C.)  17;  Moore  v.  Sanborne,  2 
Mieh.  519. 

^  Story  on  Agency,  §  131,  citing  Fonn 
V.  Harrison,  3  T.  R.  757,  762  ;  4  T.  R. 
177;  East  India  Co.  v.  Henslev,  1  Ksp. 
112  ;  3  Kent's  Com.  (4tb  ed.)  620;  Pick- 
ering V.  I?iisk,  15  Kast,  38,  43  ;  Gibson  v. 
C(dt,  7  Johns.  390  ;  Mnnn  v.  Commission 
Co.,  15  Johns.  44,  54  ;  Rossiter  «>.  Rossi- 
ter,  8  Wend.  494  ;  Tradesmen's  Bank  v. 
Astor,  11  Wend.  87;  Lobdell  ».  Baker,  1 
Met.  193. 

*  At  §  125. 

6  Hasleman  v.  Yonng,  5  A.  &  E.  833. 


"I 


t 


PAUT 


'  Mecham 
""  g  717. 
^  §  100. 
*  S  716. 
^  §  288. 


PART   I.] 


RAILWAYS. 


41 


Bv  the  application  of  the  New  York  rule,  as  it  now  stands,  to 
the  inuiucstioncd  and  uixjuestionablc  principles  of  the  law  of 
a;,fency  the  conclusion  is  reached,  over  and  over  again,  that,  while 
an  agent  has  a  limited  power,  he  has  not  a  limited  power. 

Another  American  writer,'  while  obviously  failing  to  undcr- 
stanil  the  New  York  "  rule  "  whieh  he  (luotes,^  or  to  appreeiate 
its  absurdity,  lays  down  with  Story  the  correct  rule  in  the  law  of 
agency, whicli  conclusively  (h'tnonstratex  that  absurdity;  thus:  "Evi- 
dence of  an  agent's  own  statements  or  admissions  is  not  admissi- 
ble against  his  j)rineipal  for  the  purpose  of  estaldishing,  enlarging, 
or  renewing  his  authority  ;  nor  can  his  aufhorlti/  be  cxtablixhcil  bi/ 
ahowi»ii  that  he  acted  as  a(jent,  or  that  he  dahneJ  to  have  the  pow- 
ers which  he  assinned  to  exercise.'"  ^  "  Tlu;  fact  of  the  agent's 
authority  can  neither  be  established,  nor  can  its  scope  or  effect  ^>e 
extended  or  enlar(/ed,  bi/  his  own  statements,  representations,  or 
declarations,  so  as  to  chari/e  the  principal."  ^  And  still  more  con- 
clusive: "The  authority  of  the  special  agent  being  in  its  nature 
limited,  its  scope  is  much  more  easy  of  determination,  and  must 
not  be  exceeded  ;  or,  as  the  rule  is  ordinarily  stated,  his  authority 
must  be  strictli/  pursued,  and  if  it  is  not  the  principal  will  not  be 
bound."  ° 

To  sustain  these  simple,  clear,  well-established  rules  of  the  law 
of  agency,  which  strike  at  the  very  root  of  the  absurd,  vicious,  per- 
nicious New  York  "  rule,"  som6  fifty  well-decided  cases  arc  cited. 
And  in  New  York  itself,  when  the  judges  were  much  abler  law- 
yers than  they  appear  to  have  been  in  recent  times,  the  same 
principle  has  been  made  perfectly  c>ear.  Thus,  in  Rossiter  v. 
Kossitcr,*^  Savage,  C  J.,  in  delivering  the  judgment  of  the  court, 
says:  "The  distinction  between  a  general  and  special  agent  is 
^\ell  settled;  the  acts  of  the  former  bind  the  principal,  whether 
in  accordance  with  his  instructions  or  not ;  those  of  the  latter  do 
not,  uidess  strictly  toithin  his  authority."  And  again,  in  Trades- 
men's Bank  v.  Astor:"  "  If  a  general  agent  receive  particular  in- 
structions, which  he  disregards,  his  acts  as  agent  arc  nevertheless 
binding  upon  his  principals.  For  instance,  he  is  authorized  to 
sell  an  article  at  a  particular  price,  and  he  sells  for  less,  the  sale 
is  good;  but  if  a  special  agent  were  to  do  so,  the  sale  tvould  be 

void."  8 

That  the  English  cases  are  entirely  antagonistic  to  the  New 
York  "  rule,"  notwithstanding  the  efforts  of  the  New  York  Coui't 


1  Meoham  on  Agency. 
"-  S  "17. 
»  §  100. 
♦  8  716. 
fi  §  288. 


8  8  Wend.  41t4,  407. 
">  11  Wend.  88,  HO. 

*  Sec  adilitioiial  wcll-JccideJ  New  York 
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of  Appeals  to  show  otherwise,  is  well  shown  by  the  court  in 
Adams  Express  Co.  v.  Trcj^o.^  The  court  there  say,  in  consiiler- 
in<?  the  cognate  question  as  to  the  liability  of  a  principal  under  a 
notice  to  an  agent:  "  It  is  true,  notice  to  an  agent  of  facts  arising 
from  and  growing  out  of  the  suljject-inatter  of  his  agency  is  con- 
structive notice  to  tlie  principal.  IJut  this  rule  lias  no  application 
to  the  case  where  the  (piestion  is,  whether  the  act  relied  on  to 
bind  the  principal  was  done  within  the  limits  and  scope  of  the 
agent's  authority  or  not.  If  i<nowleilge  of  the  agent  could  fix 
liability  upon  the  principal  in  such  case,  irrespective  of  the  limit 
of  the  former's  authority,  the  cases  of  CJrant  v.  Norway,"'^  llubber- 
sty  V.  Ward,^  Coleman  v.  Riches,^  and  many  other  cases  to  which 
reference  could  be  made,  would  have  resulted  in  very  difl'erent 
jutlgmcnts  from  what  they  did.  In  the  first  two  cases  named  it 
was  held  that,  though  a  master  of  a  vessel  has  a  general  authority 
to  execute  bills  of  lading  for  goods  shipped,  ho  has  no  power  to 
charge  the  owner  by  signiug  bills  of  lading  for  a  greater  (piantity 
of  goods  than  those  on  board,  and  that  a  bill  of  lading  so  signed 
woiTld  not  bind  the  owner,  even  in  the  hands  of  innocent  third 
parties.  And,  in  the  last-named  case,  where  the  agent  of  a  whar- 
finger, whose  duty  it  was  to  give  receipts  for  goods  actually  re- 
ceived, gave  a  receipt  for  goods  which  had  not  been  received,  the 
principal  was  held  not  to  be  responsible,  even  to  third  parties  who 
had  been  deceived  by  the  receipt,  because  it  was  not  within  the 
scope  of  the  acent's  authority  in  the  course  of  his  employment  to 
give  such  a  receipt." 

We  have  thu;:  fully  shown  the  unsoundness  of  the  vicious 
"  rule  "  upon  wliich  Armour  v.  Michigan  Central  R.  R.  Co.*'  pur- 
ports to  be  founded.  We  have  also  shown  that  the  whole  body 
of  English  law  is  opposed  to  the  holding  in  that  case,  and  that  all 
the  leading  text-writers  in  this  country  on  the  subject  quote  ap- 
provmgly,  and  do  not  for  one  moment  question  the  soundness  of 
that  series  of  well  and  ably  decided  English  cas^s,  decided  suc- 
cessively in  the  courts  of  Common  Bench,  Queen's  Bench,  Ex- 
chequer, and  House  of  Lords,  which  in  I^ngland  have  conclusively 
settled  the  law.  Further,  wc  have  pointed  out  that  while  the 
"  rule  "  itself,  as  variously  stated  in  the  different  late  New  York 
cases,  is  unsoimd  and  absurd,  the  very  ground  on  which  it  was 
sought  to  sustain  it,  by  showing  that  it  was  not  opposed  by  well- 
decided  English  cases,  conclusively  settled  the  unsoundness  of 
Armour  v.  Michigan  Central  R.  R.  Co.,  according  to  the  admission 
even  in  that  case  itself. 


>  35  Md.  47,  68. 
2  10  C.  B.  665. 
»  8  Ex.  330. 


♦  29  Eng.  L.  &  En.  323. 
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We  now  propose  showing  by  the  well-decided  cases  in  this 
country  that  not  only  in  principle,  as  we  have  already  shown,  but 
bv  the  ovi!r\vh<;lmin,i  eight  of  authority,  the  law  in  this  cotnitry 
is  hold  to  In;  as  in  Kngland.  In  fact  until  the  decision  of  those 
cases  in  New  York  in  recent  times  there  was  no  more  question  as 
to  the  law  in  this  country  than  there  was  in  England. 

We  (ind  that  over  three-quarters  of  a  century  ago,  and  long 
before  (Jraiit  v.  Norway  was  decided,  virtually  the  same  principle 
which  governs  the  English  cases  was  recognized  by  high  authority 
in  this  country,  in  Walter  v.  Brewer'  (a.  d.  1814),  where  the 
owner  went  in  the  ship  to  attend  to  the  business  of  the  voyage, 
and  to  bring  home  a  cargo  for  himself,  and  to  take  no  freight  for 
others,  and  the  master  clandestinely,  and  without  knowledge  of 
the  owner,  took  certain  bales  of  merchandise  on  freight,  and 
aii/nrJ  hllh  of  Judinij  therefor,  which  were  indorsed  to  the  plaintiff 
(an  innocent  third  party  without  notice)  for  a  valuable  considera- 
tion ;  on  a  suit  against  the  owner  for  tlu;  non-delivery  of  the  bales, 
it  was  held  (Parker,  J.,  afterwards  C.  J.,  delivering  the  judgment) 
thnt  the  owner  was  not  lial}le,  the  act,  under  the  circumstances, 
having  been  outside  the  scope  of  the  master's  employment. 

This  is  a  much  stronger  case  than  Grant  v.  Norway  or  Armour 
?'.  Michigan  Central  R.  R.  Co.;  for  here  the  goods  for  which  the 
master  gave  the  bills  of  lading  were  actually  shipped  on  board 
the  vessel,  while  in  the  other  cases  named  there  was  no  shipment 
at  all.  l>ut  the  principle  is  the  same  in  both  instances,  the  mas- 
ter in  neither  case,  by  signing  bills  of  lading  outside  the  scojic  of 
his  employment,  having  the  power  to  bind  the  owner  even  to  an 
innocent  consignee  or  indorsee  for  value  of  the  bills  of  lading. 

Po,  in  New  York,  forty  years  ago,  where  a  master  signed  a  bill 
of  lading  purporting  to  bind  the  owners,  they  were  held  not  liable 
under  the  circumstances,  the  act  of  his  signing  the  bill  of  lading 
as  he  did  being  not  within  the  scope  of  his  agency .^  In  another 
New  York  case  (ten  years  later)^  the  principle  of  the  badly-decided 
New  York  case,  Armour  v.  Michigan  Central  R.  R.  Co.,*  is  even 
more  clearly  condemned.  It  was  there  held  by  the  whole  court 
—  very  much  in  effect  as  is  enacted  by  the  English  Bills  of 
Lading  Act,  18  &  19  Vic.  e.  Ill,  §  3,  which  is  little,  if  anything, 
more  than  an  affirmation  of  the  common  law  on  the  point  — 
(Robertson,  J.,  delivering  the  judgment,  and  the  other  judges 
concurring)  that  while  the  master  was  estopped  by  the  bill  of 
lading,  and  "  clearly  became  liable  for  non-delivery  of  the  articles 
alleged  to  be  shipped,"  yet  "  that  no  recovery  could  be  had  in  an 


1  n  Mass.  99. 

*  Davis  V.  Craue,  4  Sandf.  355. 


8  Bvrne  v.  Weeks,  7  Bosw.  372,  379. 
*  65  N.  Y.  111. 
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action  (VjiihiHt  (he  owner  of  tin'  twHxrl  hi/  fhr  nhi/ipi'r  fur  vtni-Ji'flv- 
rrif  of  the  i/ooify.,  /hwiIIimi'  fhi-if  never  n'ere  xhi/iinif ;  nor  f<if  the 
(iHHiiinee  of  the  hill  of  ladini/^  lieeanve  he  eonld  onli/  elaim  throni/h 
the  ahifiper." 

Ill  Hiich  case,  Oil!  osl(»|i|»cl  would  work  airainsl  llic  maslor,  nol 
airaiiist  the  owner;  airiiiiist  the  iiireiil,  not  airainsl  the  |irinei|ial. 
II'  later  New  York  eases  had  acted  on  siicli  sound  principles  as 
these,  interests  ol"  vast,  importance  would  not  he  inipi-rilled,  U\ 
the  fraudulent  contrivance  of  irresponsilile  parties,  as  they  liav»' 
been  hv  such  an  atrocious  (h'cision  as  that  in  Artnoiir  c.  iMiehi^^an 
(Vntral  if.  U.  (V).' 

The  jreneral  priiici})le  ifoveriMnij:  this  class  of  cases  is  well  laid 
down  hy  that  able  lawyer,  Shaw,  i,\  .1.,  in  delivering;  tin*  judiiinent 
of  the  court  in  Massey  r.  Ui'echcr,'-  when*  an  airent  had  a  limited 
power  to  make  purcliMsc.^,  and  liad  exceeded  that  limit.  The 
point  of  the  case  is  well  stated,  in  tlu'  head-note  of  the  case,  thus: 
"The  defendant,  hy  an  insti'iunent  under  seal,  apptiinted  one 
Pierce  his  attorney,  for  him,  and  as  his  ai^ent,  to  purchase  hooks, 
paper,  and  stationery,  for  the  purpose  of  carryimr  on  Imsiness  in 
A.,  and  the  same  to  sidl  atjjiin  for  ids  henelit  ami  on  iiis  ai'count, 
etc.,  with  a.  proviso,  '  that  said  I'ierce  siiall  not  make  purclia.ses, 
or  incur  debts,  exceedinu;  in  amount,  at  any  one  time,  tiie  sum  of 
$-000.'  Tlie  plaintiff  liavinu;  sold  <?oods  to  I'ierce,  and  broui^lit 
his  action  thereior  airainst  tlie  defendant,  it  was  held,  tliat  the 
plaintiiT  must  show,  tluit  tlie  iroods  w«>re  sold  under  the  power  to 
Pierce,  as  *!ie  agent  of  the  defendant,  and  not  upon  tiie  personal 
credit  of  Pierce;  and  that,  if  at  the  time  of  the  sale  l)y  the  plain- 
tifT  to  Pierce,  the  latttM'  had  already  exceeded  the  limit  of  his 
pnver,  tlie  plaintitT  would  not  lie  entitled  to  recover,  by  sliowinii 
tliat  at  the  time  of  the  perchase  Pierce  represented  tliat  he  would 
not  thereby  exceed  his  limit ;  or  by  sliowing  that  at  the  time  of 
the  sale,  tlie  plaintilT  had  inquired  of  Pierce  as  to  his  ajjency, 
and  had  been  informed  l)y  him  that  it  was  not  full,  and  having 
no  reason  to  suspect  the  truth  of  such  declaration,  liad  tlicrc- 
upon  sold  the  goods  to  Pierce  as  agent."  Tliis  strikes  at  the  very 
root  of  the  pernicious  New  York  "  rule." 

Shaw,  C.  J.,  in  delivering  the  judgment,  said :  "  The  precise 
point  is  this,  whether,  if  Pierce,  through  design  or  mistake,  rep- 
resented to  tlie  plaintitT,  that  when  he  made  the  purchase  in 
question,  iie  hod  not  purchased  on  the  credit  of  his  principal  to 
the  amount  of  !|'2000,  when,  in  truth,  his  purchases  exceeded 
tliat  sum,  the  defendant  was  bound  by  it.  It  is  unquestionably 
true,  that  the  statements  and  representations  of  an  agent,  in 
»  65  N.  Y.  111.  2  57  Mass.  511,  516. 
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transact ini;  (lie  htiMineHs  of  his  principal,  witliin  the  scope  of  his 
aiithoril V,  an;  as  liindini;  on  his  principal  as  any  otiu>r  acts  done 
w  itliin  the  scope  of  his  autiiority  ;  they  are  iyh  <fint<r,  luui  iwv  acts. 
I'liit  ;i:i  ;i'_'<'nt  cannot  enlarire  ids  autiiority  any  more  hy  his  (ie(;la- 
ratioMS  lliaii  liy  Ids  otiier  acts;  and  tlie  rule  is  clear,  tiiat  tin; 
acts  of  an  ap'ut  not  witliin  tlie  scope  (d'  liis  autiiority  d(»  not 
liin'<  tlic  |irineipal.  It  is  often  said,  iinictMl,  tiiat  one  is  l)ouiid  liy 
tiie  acts  of  IV  general  n^ent,  liioiiL'ii  done  auainst  liis  instructions. 
'I'liis  is  ix'caiisc  tiie  acts  are  witliin  tiie  scopi;  of  ids  iiutliority; 
and  tiu;  \ioiation  of  ids  instructions,  in  tiie  execution  of  hiicIi 
autiiority,  is  a  matter  solely  lietween  iiimseif  and  ids  priiu'ipai, 
wiiieii  cannot  atleet  a  strani^cr  deaiim;  witii  iiiin  witiioiit  express 
notice.  The  ar;/ittiifnf  in,  ihitl  flu-  <lit'rni/iint  ouf/hl  to  he.  hound, 
/n'cmisf  /'irrct'  iiutn  ftix  it;/iiif,  miii  Ac,  hi/  ///«  /cttrr  of  at  lorn  ri/,  had 
put  it  In  hix  poiVi'r  to  ntukf  Aiirh  i>uri'haxr}  This,  it  appears  to 
us,  assmnes  llie  very  point  to  lie  pcoved.  TIk'  plaiiitilT  itiKiVV  tiiat 
tlic  ai-cnt  was  limited  to  -iieJOdO.  ili;  l<new,  therefore,  tiiat  if  lie 
liad  |)iircliased  to  tiiat  amount,  hin  power,  liy  its  own  iimit'atioii, 
was  at  an  cud.  //"  it  were  ot/ti'rit'iKt;,  a  poivrr  to  pnrrhnxi'  to  the 
itiiioiinf  of  !i|!-000  ironld  ojn niti'  ax  n  power  to  piireh(txe  to  (in 
Hiilljiilled  (imoiintl^  ISiit  it  is  ur^ed,  tliai,  upon  tiiis  (Construction, 
no  one  could  safely  deal  with  tii((  airent.  Tiiis  oiijcction,  we 
tliinii,  is  answered  l»y  tiie  (lonsideratiou,  tiiat  no  one  is  i)oun<l  to 
(leal  with  the  airent.  Winxncr  does  so  is  admonished  of  the 
e.\tent  and  limitation  of  the  a^M'ut's  autiiority,  and  nnint  at  his 
oirn  peril  axrertain  the  fact  upon  ndiich  alone  the  aiithoriti/  to 
hind  the  constituent  depends.  Upon  an  autiiority  so  peculiar  and 
liinited,  it  is  not  to  l)e  presumed  that  one  would  deal  with  tiie 
aj/ent  wiio  had  not  full  conlidenee  in  ids  honesty  and  vciracity, 
and  in  the  accuracy  of  Ids  IjooIvS  and  aee(jnnts.  To  this  extent 
tlie  seller  of  the  (foods  trusts  tlie  (t;/ent,  and  if  he  is  deceived  hy 
liliH,  he  has  no  riifht  to  complain  of  the  principal.  It  is  he,  him- 
self, and  not  the  principal,  who  trusts  the  a(jent  hei/ond  the  ex- 
pressed limits  of  the  power  ;  and,  therefore,  the  maxim  that  where 
one  (f  two  innocent  persons  must  suffer,  he  who  reposed  confidence 
ill  the  ivronif-doer  must  hear  the  loss,  operates  in  favor  of  the  con- 
xtitiienf,  and  not  in  favor  of  the  seller  of  the  f/oods.'^  '^ 

This  clear  and  thoroughly  accurate  exposition  of  tlio  law,  which 
is  supported  literally  hy  hundreds  of  well-decided  ca.ses  in  Eng- 

'  This,  ill  pfTcct,  is  the  dortriiio  of  Ar-  ^  Rxactly  ns  we  linve  ]nit  it,  ii>pni,  in 

mrmr  v.  Michigan  t'ciitial   H.  H.  Co.,  6.5  showiiij;  tliu  utter  absurdity  of  tiie  New 

N.  V.  Ill,  and  is  even  more  extremely  Yoik   "rule." 

stilted  in  that  utterly  foundationloss  New  "  Parsoii.s  y.  Armor,  3  Pet.  41.1;  Stainer 

York    "rule"    upon    whieii    Armour   v.  v.  Tysen,  3  Hill  (X.  Y.),  279;  Attwood  v. 

Michigan  Central  K.  li.  Co.  is  made  to  Munnings,  7  H.  &  C.  278,  are  cited  by  tho 

rest.  Massachusetts  Court. 


46 


COMMENTARIES  ON  SALES. 


[book  III. 


land  and  in  this  country,  shows  clearly  the  fallacy  of  the  New 
York  agency  "  rule,"  and  tht  unsoundness  of  Armour  v.  Michigan 
CcntrfJ  R.  R.  Co.,^  and  the  two  or  three  cases  outside  ui  New  York 
wliioh  have  followed  it. 

The  same  principle  is  laid  down  in  a  later  Massachusetts  case, 
Stollewcrck  ik  Thacher,^  Gray,  C.  J.,  delivering  the  unanimous 
judgment  of  the  court ;  thus :  "  The  numerous  cases  cited  at  the 
bar  differ  in  their  circumstances  rather  than  in  the  statement  of 
principles.  A  bill  of  lading,  even  when  in  terms  running  to  order 
or  assigns,  is  not  negotiable,  like  a  bill  of  exchange,  but  a  symbol 
or  representative  of  the  goods  themselves ;  and  the  rights  arising 
out  of  the  transfer  of  a  bill  of  lading  correspond,  not  to  those 
arising  out  of  the  indorsement  of  a  negotiable  promise  for  the 
payment  of  money,  but  to  those  arising  out  of  a  delivery  of  the 
property  itself  under  similar  circumstances.  If  the  bill  of  lading 
is  once  assigned  or  indorsed  generally  by  the  original  holder, 
upon  or  with  a  view  to  a  sale  of  the  property,  any  subsequent 
transfer  thereof  to  a  boml  fide  purchaser  may  indeed  give  him  a 
good  title  as  against  the  original  owner.  But  so  lonjj;  as  the  bill 
of  lading  remains  in  the  hands  of  the  oiiginal  party,  or  of  an  agent 
intrusted  with  it  for  a  special  purpose,  and  not  authorized  to  sell 
or  pledge  the  goods,  a  person  who  gets  possession  of  it  without 
the  authority  of  the  owner,  although  with  the  assent  of  the  agent, 
acquires  no  tit^o  as  against  the  principal.^  In  the  present  case. 
Baker,  being  a  special  agent  authorized  to  deliver  the  bill  of 
lading  only  upon  payment  of  the  bill  of  exchange  drawn  against 
the  goods  and  attached  to  the  bill  of  ladirg,  could  not  bind  his 
principals  by  a  delivery  made  without  such  payment.  To  hold 
otherwise  would  be  to  allow  a  person  intrusted  with  goods 
merely  for  the  purpose  of  collecting  the  price  and  then  delivering 
them,  to  sell  them  on  credit.  The  authority  of  Baker,  being 
special  and  limited,  could  not  be  enlarged  by  his  own  decla- 
rations." 

But  not  only  is  Armour  v.  Michigan  Central  R.  R  ,*  and  the 
"  rule "  Oil  which  that  case  is  founded,  opposed  to  sound  princi- 
ple, but,  as  we  have  shown,  that  case  is  opposed,  in  principle,  by 
the  unbroken  series  of  decisions  in  the  English  courts,  not  begin- 
ning, by  any  means,  with  Grant  v.  Norway ,5  but  running  back  to 
the  very  earliest  decided  English  cases.  We  have  also  shown  that 
the  decisions  in  the  English  courts  htrve  been  relied  on  by  all  the 
leading  text-writers  on  the  subject,  not  only  in  England,  but  in 

L.  R.  1  p.  c. 


»  65N.Y.  111. 
9  115  Mass.  224,  226. 
•  National  Bi^  v.  Dearborn,  115  Maw. 
219 ;  Gurney  v.  Behreud,  3  £.  &  B.  022, 
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this  country  ;  not  one  of  whom  has  questioned  the  soundness  of 
those  cases,  nor  disapproved  of  the  doctrine  which  they  have  es- 
tablished. Wc  now  proceed  to  ^how,  in  addition  to  what,  in  that 
direction,  we  have  already  done,  that  the  whole  weight  of  judicial 
decision  in  this  country  sustains  the  doctrine  as  laid  down  by  the 
English  decisions  and  by  the  English  and  American  text-writers. 

The  leading  case  in  this  country  is  in  the  court  of  highest 
authority  in  the  United  States,  and  therefore  is  entitled  to  the 
greatest  credit  everywhere  as  to  what  is  the  law  in  this  country. 
Particularly  is  it  entitled  to  such  credit  in  this  country  itself. 

In  the  Schooner  Freeman  v.  Buckingham'  (a.  D.  lHof>;,  the 
question  came  up  where  the  libellants  were  the  consif/nees  named 
in  the  bill  of  lading,  as  the  plaintiffs  were  (where  that  fact  was  so 
much  relied  on)  in  the  case  of  Armour  v.  Michigan  Central  R.  R. 
Co.^  Wc  state  the  case  in  the  Supreme  Court  of  the  United  States 
very  fully,  the  judgment  in  which  was  delivered  by  Judge  Curtis, 
as  the  unanimous  judgment  of  the  court.  The  appellees  filed  their 
bill  in  the  District  Court,  alleging  that  they  were  the  consignees 
named  in  two  bills  of  lading,  signed  by  the  iiu^stcr  of  the  schooner 
Freeman,  which  certified  that  certain  quantities  of  flour  had  been 
shipped  on  board  the  schooner  by  S.  Holmes  &  Co.,  at  Cleveland, 
in  the  State  of  Ohio,  to  be  carried  to  Buffalo,  in  the  State  of  New 
York,  and  there  safely  delivered  to  an  agent  named  in  the  bills  of 
lading,  to  be  by  him  forwarded  to  the  libellants,  in  the  city  of  New 
York.  The  libellanis,  on  receipt  of  the  bills  of  lading,  and  on  the 
faith  of  them,  made  advances  to  the  alleged  shippers.  The  flour 
not  having  1)een  received,  the  vessel  was  libelled.  It  appeared 
that  the  flour  mentioned  in  the  bills  of  lading  as  having  been 
shipped  by  S.  Holmes  &  Co.  never  was,  in  fact,  shipped,  nor,  so 
far  as  appeared,  had  the  alleged  shippers  any  such  flour ;  but 
tlicy  induced  the  master  to  sign  the  bills  of  lading  by  fraud  and 
imposition,  inteno.ing  to  use  them,  as  they  did  use  them,  as  in- 
struments to  impose  on  the  libellants,  and  to  obtain  advances  on 
the  faith,  of  them.  Holmes  was  the  special  owner,  or  the  owner 
pro  hex  vice,  of  the  vessel ;  the  claimant  was  the  general  owner. 

The  law  in  the  matter  is  admirably  stated  by  Judge  Curtis,  thus ; 
"To  state  succinctly  the  legal  relations  of  these  parties, it  mrv  be 
said  that  the  claimant  was  the  general  owner  of  tiie  vessel ;  that 
Holmes  was  owner  joro  hac  vice;  that  the  libellants  are  holders  of 
the  bills  of  lading,  for  a  valuable  consideration,  parted  with,  in 
good  faith,  on  the  credit  of  the  bills  of  lading;  but  that  the  bills 
of  lading  themselves  are  not  real  contracts  of  affreightment,  but 
only  false  prevences  of  such  contracts ;  and  the  question  is,  whether 

'  18  How.  182.  2  66N.  Y.  111. 
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tlicy  can  operate,  under  the  maritime  law,  to  create  a  lien,  binding 
the  interest  of  the  claimant  in  the  vessel.  Under  the  maritime 
law  of  the  United  States  the  vessel  is  bound  to  the  cargo,  and  the 
cargo  to  the  vessel,  for  the  performance  of  a  contract  of  affreight- 
ment ;  but  the  law  creates  no  lien  on  a  vessel  as  a  security  for  the 
performance  of  a  contract  to  transport  cargo,  antil  some  lawful 
contract  of  affreightment  is  made,  and  a  cargo  shipped  under  it. 
In  this  case  there  was  no  cargo  to  which  the  ship  could  be  bound, 
and  there  was  no  contract  made  for  the  performance  of  which  the 
ship  could  stand  as  security.  But  the  real  question  is,  whether, 
in  favor  of  a  bond  fide  holder  of  such  bills  of  lading  procured  from 
the  master  by  the  fraud  of  an  owner  pro  hac  vice,  the  general 
owner  is  estopped  to  show  the  truth,  as  undoubtedly  the  special 
owner  would  be.  This  question  does  not  appear  to  have  been 
made  in  the  court  below,  the  distinction  between  the  special  and 
general  owner  not  having  been  insisted  on.  So  large  a  part  of 
the  carrying  trade  of  this  country  is  carried  on  in  vessels  of 
which  the  masters,  or  other  persons,  are  owners  pro  hao  vice,  and 
the  practice  of  taking  security  by  way  of  mortgage  of  vessels  has 
become  so  common,  while,  at  the  same  time,  the  confidence  placed 
in  bills  of  ladin*:^  as  the  representatives  of  property  is  so  great  and 
so  important  to  connnerce,  that  the  relative  rights  of  the  holders 
of  such  documents,  and  of  the  general  owners  and  mortgagees  of 
vessels,  which  are  involved  in  this  case,  are  subjects  of  magnitude ; 
and  the  case  has  rcc?ivcd  the  attentive  consideration  of  the  court. 
The  master  who  s'gned  them  was  not  his  agent,  and  they  created 
no  contract  between  him  and  the  consignor  or  consignee,  or  any 
third  person  who  might  become  their  holder.'  And  it  has  been 
laid  down  by  the  High  Court  of  Admiralty  in  England ^  that  'in 
all  causes  of  action  which  may  arise  during  the  ownership  of  the 
persons  whose  ship  \t  proceeded  against,  I  apprehend  that  no  suit 
could  ever  be  maintained  against  a  ship  where  the  owners  wero 
not  themselves  personally  liable,  or  where  their  personal  liability 
had  not  been  given  up,  as  in  bottomry  bonds,  by  taking  a  lion  on 
the  vessel.  The  Uali'dity  of  the  ship,  and  the  re»pon»ibilitif  of  tin' 
owners  in  such  cases,  are  convertible  terms  ;  the  ship  is  not  liable  if 
the  owners  are  not  responsible  ;  and,  vice  versa,  no  responsibiliti/ 
can  attach  on  the  owners  if  tfte  ship  is  exempt  and  not  liable  to  hr 
proceeded  aifaimt.'^  Though  this  language  is  broad  enough  to 
cover  all  cases,  whetiier  of  contract  or  tort,  it  should  be  observed 
that  the  case  before  the  court  was  one  of  wilful  tort  by  the  master. 


»  See  also  The  Bold  Buccloiigli,  2  V.ns. 
T,.  &  Ki\.  .537;  d.  c.  7  Moo.  P.  C.  267;  3 
W.  Kob.  220. 
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and  that  there  was  no  occasion  to  advert  to  any  distinction  between 
a  jreneial  and  special  owner,  or  to  consider  wliether  the  interest  of 
the  fonuLT  in  tlie  vessel  could  be  bound  by  the  act  of  the  latter,  or 
of  the  master  appointed  by  him.  We  are  of  opinion  that,  umhi  our 
adiniralti/  laic,  contracts  of  aJf'reii/Jitment,  entered  into  with  the  mas- 
tir,  in  </oo(l  fiiith,  and  ivithin  the  scope  of  his  apparent  authority 
ait  master,  hind  the  vessel  to  the  merchandise  for  the  performance  of 
titirh  contracts,  wholli/  irrespective  of  the  ownership  of  the  vessel, 
ami  ivhetlicr  the  master  be  the  ai/ent  of  the  f/encral  or  the  special 
owner.  In  tlie  case  of  the  Phcebe,'  Judge  Ware  has  traced  the 
l)Ower  of  the  master  to  bind  the  vessel  l)y  contracts  of  alTreii^ht- 
ment  to  the  maritime  usages  of  the  ^liddle  Ajxes.  So  far  as  re- 
spects such  contracts  made  by  the  master  in  the  usual  course  of 
the  employment  of  the  vessel,  and  entered  into  with  a  party  who 
has  no  notice  of  any  restriction  upon  that  apparent  authority, 
those  maritime  usages  may  safely  be  considered  to  make  part  of 
our  law.  though  we  should  hesitate  to  declare  that  their  elTect  has 
not  been  modihed  by  our  own  commercial  law,  which  has  recog- 
nized interests  and  rights  unknown  to  the  commercial  world  when 
those  usages  obtained.  And  we  desire  to  be  understood  as  not 
intending  to  say  that  all  contracts  made  l>y  a  master  within  the 
usual  scope  of  his  employment,  which,  by  the  ancient  maritime 
law,  would  have  created  liens  on  the  vessels,  will  now  do  so,  in 
such  manner  as  to  bind  the  interests  in  the  vessel  of  jiarties 
whom  he  does  not  represent  as  agent ;  for  the  grouiul  on  which 
we  rest  the  authority  of  a  master,  who  is  either  special  ouikm-  or 
agent  of  the  special  owner,  is,  that  when  the  general  ov.U'  in- 
trusts the  sjiecial  owner  with  the  entire  control  and  empio\  ..nut 
of  the  ship,  it  is  a  just  and  reasonable  implication  of  law  that  he 
general  owner  assents  to  the  creation  of  liens  binding  upor.  his 
interest  in  the  vessel,  as  security  for  the  |>erformance  of  contracts 
of  ail'reightnuMit  made  in  the  ^'ourso  of  the  lawful  enijdoyment  of 
the  vessel.  The  general  owner  must  be  taken  to  know  that  tho 
purpose  for  which  the  vessel  is  hired,  when  not  employed  to  carry 
cargo  belonging  to  the  hirer,  is  to  carry  cargo  of  thii'd  ]>ersons; 
jind  that  bills  of  huling,  or  charter-j)arties,  must,  in  tlie  iiivaiiiible 
regular  course  of  that  busiiuvss,  be  made,  for  the  performance  of 
which  the  law  confers  a  lien  on  the  vessel.  Jle  should  be  con- 
sidered as  contemplating  and  consenting  that  what  is  uniformly 
(lone  may  be  done  elYectually ;  and  he  should  not  be  allowed  to 
say  that  he  did  not  expect,  or  agree,  that  third  j)er8ons,  who  have 
siiipped  merchandise  and  taken  bills  of  lading  therefor,  would 
thereby  acquire  a  lien  on  the  vessel  which  he  has  placed  under 
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the  control  of  another,  for  the  very  purpose  of  enabling  him  to 
make  such  contracts  to  which  the  law  attaches  the  lien."  * 

And  then  follows  this  admirable  exposition  of  the  law,  in  oppo- 
sition to  the  principles  of  the  New  York  "  rule  "  as  to  agency,  and 
to  the  express  decision  thereunder  in  Armour  v.  Michigan  Central 
R.  II.  Co.:2-~ 

"  But  if  this  be  the  ground  upon  which  the  interest  of  the  gen 
cral  owner  is  subjected  to  liens,  l)y  the  act  of  those  who  are  not 
80  his  agents  as  to  bind  him  personally,  this  ground  wholly  fails 
in  the  case  at  bar.     There  can  be  no  implication  that  the  general 
owner  consented  that  false  pretences  of  contract,  having  the  sem- 
blanco   of  bills  of  lading,  should  be  created  as  instruments  of 
fraud ;  or  that,  if  so  created,  they  should  in  any  manner  affect 
him  or  his  property.     They  do  not  grow  out  of  any  employment 
of  the  vessel ;  and  there  is  as  little  privity  or  connection  between 
him  or  his  vessel  and  such  simulated  bills  of   lading,  as  there 
would  be  between  him  and  any  other  fraud  or  forgery  which  the 
master  or  special  owner  might  commit.     Nor  can  the  general 
owner  be  estopped  from  showing  the  real  character  of  the  transac- 
tion, by  the  fact  that  the  libcUants  advanced  money  on  the  faith 
of  the  bills  of  lading;  because  this  change  in  the  libellant's  con- 
dition was  not  induced  by  the  act  of  the  claimant  or  of  any  one 
acting  within  the  scope  of  an  authority  which  the  claimant  had 
conferred.     Even  if  the  master  had  been  appointed  by  the  claim- 
ant, a  wilful  fraud  committed  by  him  on  a  third  person,  by  sign- 
ing false  bills  of  lading,  would  not  be  within  his  agency.     If  the 
signer  of  a  bill  of  lading  was  not  the  master  of  the  vessel,  no  ono 
would  suppose  the  vessel  bound ;  and  the  reasor  is  because  \\w 
bill  is  signed  by  one  not  in  privity  with   the   owner.     But  the 
same  reason  applies  to  a  sic/nature  made  by  a  master  out  of  the  1 
course  of  his  employment.     The  taker  assumes  the  risk  not  only  qf\ 
the  yenuineness  of  the  siy.iatttre,  and  of  the  fact  that  the  siyner  U'a>\ 
master  of  the  vessel,  but  also  of  the  apparent  authority  of  the  mas- 
ter to  issue  the  bill  of  ladiny.     Wc  say  the  apparent  authority,  be- 
cause any  secret  instructions  by  the  owner  inconsistent  with  thej 
authority  with  which  the  master  appears  to  be  clothed,  would  not 
affect  third  persons.     But  the  master  of  a  vessel  has  no  more  an  f 
apparent  unlimited  authority  to  siyn  bills  of  ladiny  than  he  haa  to\ 
siyn  bills  of  sale  of  the  ship.     He  has  an  apparent  authority,  if  the\ 
ship  be  a  yeneral  one,  to  siyn  bills  of  ladiny  for  caryo  actuallA 
shipped  ;  and  he  has  also  authority  to  siyn  a  bill  of  sale  of  the  ship,\ 
when,  in  case  qf  disaster,  his  potoer  of  sale  arises.    But  the  author- 

>  See  The  Cassius,  2  Story,  93  ;  Webb         »  66  N.  Y.  111. 
».  Pierce,  1  Curt.  107. 
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it  I/,  in  each  case,  arises  out  of,  and  depends  upon,  a  particular  state 
of  facts.  It  is  not  an  unlimited  authority  in  the  one  case  more  than 
in  the  other ;  and  his  act,  in  either  case,  does  not  bind  the  owner, 
vrcn  in  favor  of  an  innocent  purchaser,  if  the  facts  upon  ivhich  his 
jxiirer  depended  did  not  exist ;  and  it  is  incumbent  upon  thoae  who 
are  about  to  chamje  their  condition,  upon  the  faith  of  his  authority, 
t'>  ascertain  the  existence  of  all  the  facts  upon  which  his  authority 
drpendx." 
And  this  clear,  able,  and  accnrate  exposition  of  the  law  had 

I  been  made  in  the  i.\08t  authoritative  court  in  this  country  —  the 
Supreme  Court  of  the  United  States  —  before  Armour  v.  Michigan 
Central  R.  R.  Co.,'  ai<d  the  two  or  three  other  cases  outside  of 
Nl'W  York  following  it,  were  decided  ;  and  yet  these  cases  were 

, decided   as  tliey  were    decided!      To  say  nothing  of  the  long 

I  and  unbroken  series  of  English  cases,  the   absolute  unanimity 

of  all  the  English,  and  virtually  all  the  American  writers,  on 
th(!  subject,  one  would  have  thought  that  so  admirable  and  truth- 

|ful  an  exposition  of  the  law  as  is  contained  in  The  Schooner 
Freeman  v.  Buckingham,^  would  have  prevented  such  a  result. 
And  the  wonder  still  might  be  how  such  a  thing  could  have 
happened  if  it  were  not  for  the  still  greater  wonder  that  a 
rule,"  as  now  existing  and  acted  on,  absolutely  monstrous  in 
its  absurdity,  on  which  those  cases  depend,  had  been  formulated 
in  the  New  York  Court  of  Appeals,  and  had  been  acted  upon  over 
and  over  again  with  as  positive  an  assumption  of  its  correctness 
as  though  it  were  as  undoubted  as  a  conclusively  demonstrated 

[mathomatiial  proposition,  and  yet  the  absurdity  of  the  so-called 

I  rule  has  escaped  exposure  all  these  years  until  now  ! 

The  same  principle  as  to  the  limited  power  of  tiie  master  to  bind 

I  the  ship  and  owners  by  a  false  bill  of  lading  which  governed  The 
Sell ooner  Freeman  v.  Ihickingham,'*  was  acted  upon  in  the  same 
court,  unanimously,  nearly  three-quarters  of  a  century  ago,  in 
Cracie  r.  i'almor,*  when  such  men  as  Chief  Justice  Marshall  and 

I  .Fudge  Story  were  memben,  of  the  court.  So,  over  fifty  years  ago, 
in  the  United  States  District  Court  foi-  Maine,  it  was  held  in  The 
I'lm'bc,''  that  if  the  shipper  proceeds  against  th*^  vessel  for  the 
iatilt  of  the  master,  in  not  executing  a  contract  entered  into  by  a 

[bill  of  lading,  the  owner  may  contradict  the  bill  of  lading  by  }»arol 
te.'.iliiiony,  he  being  a  stranger  to  the  contract  and  intervening  as 

I  a  third  person  for  his  own  interest. 

In  Vandewater  v.  Mills,^  where  the  judgment  is  again  unani- 

Imoun,  the  United  States  Supreme  Court  again  lays  down  the  law, 
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thus:  "  The  duty  of  the  vessel,  to  the  performance  of  which  the 
law  binds  her  by  hypothecation,  is  to  deliver  the  cargo  at  the  time 
stipulated  in  the  bill  of  lading  or  charter-party,  without  injury  or 
deterioration.  If  the  canjo  be  not  placed  on  board,  it  is  not  bound 
to  the  vessel,  and  the  vessel  cannot  be  in  defatdt  for  ihe  non-deliv- 
ery, in  tjfood  order,  of  goods  never  received  on  board." 

The  same  question  came  up  in  this  country,  in  admiralty,  in  the 
case  of  Martell  v.  The  Schooner  Rose  and  her  Master '  (a.  d.  186.")). 
The  libel  was  filed  to  recover  damages  for  the  non-perfonnancc  of  a 
bill  of  lading.  The  bill  of  lading  was  executed  by  Ilose^  at  Alex- 
andria, Va.,  by  which  he  acknowledged  the  shipment  on  the  ves- 
sel by  H.,  of  3000  bushels  of  wheat,  and  1000  bushels  of  corn,  and 
which  was  to  be  delivered  at  New  York  to  the  shipper  or  his  as- 
signs. The  libellants  alleged  that  they  advanced  on  this  bill  of 
lading  the  sum  of  ¥4200,  and  it  was  assigned  to  them,  ami  that 
on  the  arrival  of  the  vessel  at  New  York,  they  demanded  the 
wheat  and  corn,  but  the  vessel  failed  to  deliver  more  than  150 
bushels  of  wheat  and  1000  bushels  of  corn ;  and  they  demanded 
judgment  for  the  value  of  the  cargo  not  delivered,  against  the  ves- 
sel and  the  master,  whom  they  alleged  to  be  one  of  the  owners. 
The  other  owners  defended  the  action,  setting  up  and  proving  that 
the  bill  of  lading  was  false  and  fraudulent,  and  that  the  wheat 
mentioned  in  it  was  never  shipped  on  board  the  vessel,  except  the 
150  bushels  which  was  delivered.  The  court  beld  that  as  the 
master  had  executed  the  bill  of  lading  with  knowledge  that  tlio 
wheat  was  not  on  board  at  the  time,  the  bill  of  lading  was  nuga- 
tory and  fraudulent,  as  to  the  vessel  and  all  the  co-owners  except 
the  master  and  his  ownership.  The  court,  in  so  holding,  said: 
"  A  cardinal  restriction  which  applies  to  this  case,  is  that  a  mas- 
ter cannot  subject  a  ship  in  rem,  much  less  his  co-owners,  to  a 
responsibility  for  safe  carriage  or  delivery  of  cargo  not  actually 
laden  on  board  of  it  for  transportation  in  the  lawful  employment 
of  the  vessel.  This  principle  is  too  firmlij  rooted  in  the  doctrines  of 
commercitd  jurisprudence  to  be  now  subject  to  question  /n  this  coun- 
try or  in  Eni/land." 

The  same  doctrine  was  sustained  in  the  United  States  Circnit 
Court  for  the  Southern  District  of  New  York,  in  the  case  of  Tlio 
Loon.2  l>y  the  fraud  of  the  shipper,  the  master,  having  no 
knowledge  of  the  quantity  of  cargo  on  board  the  vessel,  was 
induced  to  sign  bills  of  lading  for  hunber,  for  about  doi;lilo 
the  quantity  that  was  shipped  ;  the  libeuanls  being  named  in  the 
bills  of  lading  as  the  consignees.  With  these  fraudulent  bills  of 
lading,  the  shipper  obtained  from  the  consignees  several  thou- 
1  1  Int.  Rev,  Rec.  125.  «  7  Blutchf.  244. 
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sands of  dollars  in  faith  of  the  bills  of  lading.  On  the  arrival  of 
the  vessel  at  her  destination  at  Ydw  York,  it  was  discovered  that 
only  about  half  the  (juantity  of  lumber  was  shipped  that  was  men- 
tioned in  the  bills  of  lading.  The  consignees  having  filed  their 
lil)el  against  the  vessel  to  charge  her  with  the  deficiency,  the  court 
held  that  the  master  of  the  vessel  hud  no  authority  from  the 
owner,  either  express  or  implied,  to  sign  bills  of  lading  for  cargo 
not  shipped;  that  the  master  has  no  power,  by  signing  bills  of 
lading  for  goods  not  on  board,  to  charge  the  owner,  and  the  result 
followed,  that  if  the  owner  was  not  charged,  neither  was  the  ship, 
and,  therefore,  that  no  lien  existed  to  be  enforced  in  admiralty. 

The  same  doctrine  was  also  held  in  the  United  States  District 
Court,  in  The  L.  J.  Farwell.^  In  so  deciding,  the  court  said: 
*'  The  act  of  the  master  in  signing  and  delivering  the  bills  of  lad- 
in<r  in  question,  when  there  was  no  wheat  on  board  the  vessel, 
was  unauthorized  and  irregular.  A  bill  of  lading  is  a  contract 
liy  which  the  ma.ster  engages  to  carry  and  deliver  goods  to  the 
consignee,  or  to  the  order  of  the  shipper.  It  acknowledges  the 
y;oods  to  be  on  board,  and  thev  should  be  on  board  before  the  bill 
is  signed.  If,  therefore,  a  master  signs  bills  of  lading  before  the 
goods  arc  on  board,  or  delivered  to  some  one  authorized  to  receive 
them,  and  they  are  never  shi[)ped,  as  the  act  of  the  master  is  not 
within  the  scope  of  his  authority,  the  owners  of  the  vessel  are 
not  estopped  from  showing  the  facts  in  a  suit  brought  against 
them  for  non-delivery,  by  a  bond  fide  indorsee  of  the  bill  of  lading. 
In  such  case  the  owners  arc  not  liable."  "^ 

The  doctrine  was  again  afiirmed  by  the  Supremo  Court  of  the 
Unit'.'d  States  in  The  Lady  Franklin,^  wln>re  the  court  did  not  con- 
sider the  question  even  arguable.  Judge  Davis,  in  delivering  the 
unanimous  judgment  of  the  court,  said  .  "■  In  this  case  the  bill  of 
lading  acknowledges  the  receipt  of  so  much  flour  and  is  primd 
fiific  evidence  of  the  fact.  It  is,  however,  not  conclusive  on  the 
point,  but  may  be  contradicted  by  oral  testimony.  The  doctruic 
that  the  obligation  between  ship  and  cargo  is  mutual  and  recip- 
rocal, and  does  not  attach  until  the  cargo  is  on  board,  or  in  the 
custody  of  a  master,  has  been  so  often  ifit<eussed  and  so  loni/  set- 
tled, that  it  would  be  useless  labor  to  'estate  it,  or  the  principles 
which  lie  at  its  foundation.  The  ease  of  the  Schooner  ''reeman 
V.  Buckingham,*  decided  by  this  court,  is  decisive  of  tb..>  case.  It 
is  true  the  bill  of  lading  there  was  obtained  frai  dulently,  while 
here  it  was  given  by  mistake;  but  the  principle  is  the  snmc,  and 

'  8  Biss.  61,  64.  1    Riss.    193  ;    and   Si;ttou  v.   Kettell,   1 

=  To   til.'  same  effoot  are  The  J.  AV.     Sprngu.',  30l>. 
Biowi,  1  Biss.   76;   The  Joseph   Gra-t,  »  8  Willi.  Sir,. 
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tlic  court  held  in  that  case  there  could  bo  no  lien,  notwithstand- 
ing the  bill  of  lading.  Tlic  court  say, 'There  was  no  cargo  to 
which  the  ship  could  be  bound,  and  there  was  no  contract  for  tin? 
performance  of  wliich  the  ship  could  stand  as  security.'  " 

This  was  re-alhrmed  in  The  Delaware ,  ^  again  by  the  unanimous 
judgment  of  <he  court.  It  is  there  laid  down  that  "  Bills  of  lad- 
ing, wlien  signed  by  the  master,  duly  executed  in  the  usual  course 
of  business,  bind  tlie  owners  of  the  vessel  if  the  goods  were  laden 
on  board  or  were  actually  delivered  into  the  custody  of  the  master, 
but  it  is  well-settled  law  that  the  owners  are  not  liable,  if  the 
party  to  whom  tlie  bill  of  lading  was  given  had  no  goods,  or  the 
goo(ls  described  in  the  bill  of  lading  were  never  put  on  board  or 
delivered  into  the  custody  of  the  carrier  or  his  agent." 

In  Pollard  v.  Vinton  ^  (a.  d.  1881),  the  decision  in  The  Schooner 
Freeman  v.  Buckingham  ^  was  again  expressly  affirmed  by  the 
Supreme  Court  of  the  United  States.  The  head-note  of  the  cast- 
by  Miller,  J.,'*  who  delivered  the  unanimous  judgment  of  thu 
court,  is, — 

"  Neither  the  master  of  a  veSsel  nor  the  shipping  agents  of  | 
steamboats  on  the  rivers  of  the  interior,  at  points  where  they  re- 
ceive and  deliver  cargo,  have  authority  to  bind  the  vessel  or  its  j 
owners  by  giving  a  bill  of  lading  for  goods  or  cargo  not  received 
for  shipment.     Such  a  bill  of  lading,  being  outside  of  the  power] 
conferred  by  the  agent's  authority,  is  void  in  the  hands  of  a  per- 
son, who  may  have  afterwards,  in  good  faith,  taken  it  and  lul-j 
vanced  money  on  it." 

In  reaching  this  conclusi(.     the  law  is  ably  and  conclusive! 
discussed  by  Miller,  J.,  and  the  limited  character  and  j)Owcrs  ofl 
the  agent  in  such  cases  well  shown.     In  dealing  with  the  Newf 
York  cases  on  which  Armour  v.  Michigan  Central  R.  R.  Co.^  rests, 
the  United  States  Supreme  Court  thus  distinguishes  them :  — 

"  Whatever  may  be  the  true  rule  which  characterizes  actions  ofl 
officers  of  a  corporation  who  are  placed  in  control  as  the  ijoi-ernlim 
force  of  the  corporation,  which  actions  are  at  once  a  fraud  on  thcj 
corporation  and  the  parties  with  whom  they  deal,  and  hov.'  far! 
courts  may  yet  decide  to  hold  the  corporations  liable  for  such  ex-| 
ercise  of  power  by  their  officers,  they  can  have  no  controlling  iii-l 
Huence  over  cases  like  the  present.  In  the  one  before  us  it  isl 
a  question  of  mere  a</enci/,  and  depends  solely  on  the  power  con- 
fided to  the  agent.  In  the  other  case  the  officer  is  the  corporatlim 
for  many  purposes.     Certainly  a  corporation  can  be  charged  withl 
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no  intelligent  action,  or  with  entertaining  any  purpose,  or  com- 
niitting  any  fraud,  cxcf.'pt  as  this  intelligence,  this  puri)ose,  this 
Iruud,  IS  evidenced  by  the  actions  of  its  ofHcial.  And  while  it 
may  be  conceded  that  for  many  purposes  they  are  agents,  and  arc 
to  be  treutod  as  the  agents  of  the  corporation,  or  of  the  corpora- 
tors, it  is  also  true  that  for  some  purposes  they  are  the  corpora- 
tion, and  their  acts  as  such  ollicers  are  its  acts." 

In  the  same  year  (a.  d,  1H81),  the  question  came  up  in  the 
Circuit  Court  for  the  Western  Disti-ict  of  Tennessee  in  Robinson 
r.  Memphis  it  Charleston  R.  R.  Co.,^  of  which  the  following  is 
the  head-note :  — 

'•  The  freight  agent  of  a  railroad  company,  by  the  procurement 
of  a  cotton  buyer,  signed  a  bill  of  lading  for  thirty-two  bales  of 
cotton  which  were  not  in  hand,  and  were  never  delivered  to  the 
railroad  company  or  any  agent  for  it.  The  ])la'ntiffs  paid  a  draft 
for  the  price  of  the  cotton  on  the  faith  of  the  bill  of  lading 
attached  to  it  and  indorsed  to  them,  and,  never  having  received 
the  cotton,  sued  the  railway  company  for  its  non-delivery.  Held, 
that  the  carrier  was  not  estopjicd  to  show  that  no  cotton  was  in 
fact  delivered  for  transportation ;  that  the  agent  had  no  auUiority, 
real  or  apparent,  to  sign  a  receipt  or  bill  of  lading  until  actual 
delivery  of  the  cotton,  and  the  company  was  not  liable."  ^ 


I  9  Fed.  Rep.  129. 

•  The  whole  jiulgmeiit  is  a  most 
viihiiible  out'.  We  make  the  foUowiiij^ 
extiiiL'ts  from  it;  "Tlie  most  pliiusible 
ar<,'uiia'iit  in  lavur  of  tlie  phiintitl's  is  that 
tlio  caniLi',  huviiii,'  authorized  an  agent  to 
sign  bills  of  lading,  is  estopped  to  deny 
the  receipt  of  the  eotton  when  the  bill  of 
lading  has  jiasscd  into  the  hands  of  an 
innocent  party,  and  should  be  held  i)re- 
c'isciy  as  it'  it  had  received  the  cotton  and 
failed  ti)  tleliver  it  to  the  plaintill's.  I 
(limlit  whether  a  factor  and  his  ])rincii)al 
occupy  such  a  relation  to  each  other  in 
their  dealings  as  will  justily  either  in 
saying  of  their  common  or  iimtual  carrier 
that  he  is  the  carrie  for  the  other,  so  as 
to  taki'  the  ease  out  ot  the  category  of  one 
between  the  original  parties,  where  there 
is  not  the  least  doubt  that  the  carrier  is 
not  cstopjied  to  exjdain  his  receipt  by 
sliowiiii;  it  to  be  a  false  one,  or  only  par- 
tially a  true  one.  The  Lady  Franklin,  8 
Wall.  3115.  But,  ])assing  that  (ptestion, 
there  can  be  no  doubt  that  one  should  not 
be  estn|i|ied  by  the  conduct  of  another  un- 
less that  other  is  acting  for  him  in  the 
i  lircniiscs.  Hig.  Kstop.  429,  442  ;  Whart. 
I  As;.  li;7-13!»;  13  Am.  I.aw  Heg.  N.  s.  G;".?; 
riaiitcrs'  Bank  v.  Merritt,  7  Heisk.  177; 
Merchants'  Hank  r.  State  Bank,  10  Wall. 
Ut  p.  U75.     It  ia  sumetiiiies  said  that  the 


principal  is  estopped  where  the  agent  acts 
within  the  apjiarcnt  scope  of  his  autlior- 
ity,  and  this  may  be  concedeil  liere.  But 
this  railroad  coiniiany  did  not  authorize 
this  agent  to  sign  lalse  or  hctitious  bills 
of  lading.  It  said  to  the  community  ; 
We  are  engaged  in  carrying  merchandise 
to  New  Yolk  or  elsewlieie  over  our  lines, 
ami  we  place  this  man  here  to  receive 
such  as  you  have  for  trans|iortation,  and 
authorize  him  to  give  yuu  a  receipt  for  it, 
and  a  written  contract  stipulating  for  its 
transportation.  They  did  no  niori'  than 
this,  and  no  more  can  be  fairly  inferred 
from  what  they  did.  It  was  not  within 
the  apparent  scojic  of  this  authority  to 
sign  and  issue  documents  for  the  mere 
put  jio.se  of  having  them  attachecl  to  drafts, 
or  otherwise  pledged  as  collateral  secur- 
ity, irresjiective  of  the  actual  possession 
of  goods  to  be  carried.  It  may  well  lie 
doubted  whether  lie  directory  itself,  or 
the  body  of  the  stockholilers  even,  could 
authorize  the  compan\  to  issue  bills  of 
lading  without  the  mendiandise  in  hand 
to  be  used  for  any  purpose.  The  charter 
does  lot  authorize  such  a  business,  and 
tlie  (V  mpany  is  not  engaged  in  it.  There- 
fore ii  seems  to  me  plain  that  the  agent's 
authority,  actual  and  apparent,  was  lini- 
iteil  to  issuing  bills  of  lading  on  goods  in 
hand,  and  uU  else  was  outside  the  agency, 
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In  a  still  later  case  (Dec.  31,  1888),  the  same  principle  was 
acted  upon  again,  in  tlie  case  of  the  Querini  Stuniphaliu,'  in  the 
District  Court  for  tlie  Soutl'.orn  District  of  New  York. 

h\  addition  to  all  of  these  cases  decided  in  the  Federal  courts 
we  find  (jnito  a  lunnber  of  cases  where  the  law  is  similarly  cor- 
rectly derided  in  the  courts  in  different  States  of  the  Union. 

We  hav(;  already  directed  attention  to  eases  in  New  York  itself, 
prior  to  the  decision  of  Armour  v.  Michigan  Central  R.  U.  Co.^ 
In  Pentisylvania  too,  in  Warden  v.  Greer ^  ^^a.  d.  l8o7),  in  an 


iiiiU'fis  \V(j  are  to  treat  tliesu  docuini'iits  as 
a^^ainst  tlio  carrier,  just  as  it  tiiuy  wi-ro 
as  lu'gdlialilu  in  this  rcspt'cl  as  bills  and 
notes,  wliii;li  wo  iiavu  seen  \v(!  aru  not  aii- 
tliori/.cil  to  ilo.  Ihileetl,  a  liill  of  lailin<{  is 
not  necessary  at  all,  and  the  carrier's  lia- 
bility is  lixed  liy  deliveiy  of  the  ;,'i)oilb 
without  it.  Fox  V.  Hall,  30  t'onn.  yfiS  ; 
Shelton  V.  Menii, lilts'  Co.,  4  J.  &  fS. 
(N.  Y.)  527;  Jluteli.  Car.  §§  118,  72'J. 
A  <»eii(Mal  railroad  a^ent  may  sonn^tinKts 
bind  the  company  within  the  j,'eneral 
8C0IM;  of  its  own  powers,  but  not  a  mere 
station  agent,  freight  rei'eiver,  or  con- 
ductor. Atlantic,  &c.  It.  U.  c.  lieisner, 
18  Kan.  458;  Whart.  Ag.  S  '--^  '•'  "''-'h; 
Cox  V.  Midland  Uy.  Co.,  3  Kx.  'IM." 
Again  (at  p.  138):  "The  master  of  a  ship 
has  a  more  compreliciisive  agency  than  a, 
station  or  freight  agent  of  a  railroad,  and 
lie  has  no  authority,  actual  or  apparent,  to 
issue  bills  of  lading  until  the  goods  are 
delivered  to  him  or  the  ship,  and  it  took 
a  statute  in  Kngland  to  make  him  even 
personally  liable  to  one  injured  bv  such 
bill  of  lading.  3  Kent  (l-Jtli  ed.'),  207, 
and  note;  1  Pars.  .Mar.  Law,  135,  137; 
1  Pars.  Ship.  Jt  Ad.  187.  litO  ;  -2  Dan. 
Neg.  Insts.  §§  1729,  1733;  1  Ciiit. 
Con.  Ultli  ed.)7;  Hutch.  Car.  S§  l'-22, 
123,  124;  2  Jac.  Fish.  Dig.  1051,  and 
casus  cited  by  these  authorities  ;  18  &  19 
Vic.  c.  Ill,  §  3;  J.-ssel  v.  Math,  L.  U.  2 
F,x.  207;  Brown  w.  Powell  Col.  Co.,  L.  U. 
10  C.  P.  502  ;  (irant  i\  Norway,  10  C.  B. 
()05.  These  authorities  establish  beyond 
dispute  that  where  a  master  signs  a  bill  of 
lading  for  goods  not  received,  or  for  more 
than  are  received,  he  acts  beyond  his  au- 
thority, and  the  owner  is  not  liabh'  either 
to  the  original  shipiier  or  any  assignee  of 
the  l)ill  of  hilling,  wliother  he  makes  ad- 
vances on  the  faith  of  it  or  gives  value  for 
it  or  not ;  neither  is  the  owner  estopped  to 
show  the  facts  as  they  really  exist.  Some 
courts  have  reluctantly  yielded  to  this 
principle,  and  some  have  sougl.'t  to  re- 
strict or  qualify  it  in  the  supposed  in- 
terest of  conunercial  dealing ;  but  in 
England,  although  a  statute  mr.kes  the 
individual  signing  the  bill  of  lading  li- 


able, it  goes  no  further,  and  the  tloctrine 
of  Grant  v.  Norway,  lO  C.  li.  605,  has 
withstood  the  us-siiults  upon  it,  and  is  es- 
tablished law.  It  has  been  ap])roved  by 
the  Supreme  Court  of  the  United  States, 
and  directly  or  in  priiici[ile  by  other 
Federal  courts.  Sidiooner  Freeman  c. 
Buckingham,  18  How.  182  ;  Vainlewater 
V.  Mills,  19  How.  90;  The  Ladv  Kianklin, 
8  Wall.  32.'.;  The  Keokuk,  9' Wall.  517, 
519;  Bucklev  v.  Naumkeag  Co.,  24  How. 
380,  392 ;  Tiie  Loon,  7  Blatchf.  244  ;  The 
(Jiant,  1  Biss.  193  ;  The  May  Flower,  3 
Ware,  300;  The  Kdwin,  1  S[>iague,  477; 
The  Ijconidas,  1  Olc.  12  ;  The  Miireiigo,  0 
McLean,  487;  McCready  ?■  Holmes.  6 
Am.  Law  Keg.  229  ;  The  Brown,  1  Biss. 
70  ;  The  Wellington,  fh.  279  ;  The 
Tuskor,  1  Sprague,  71;  Sutton  v.  Kettle, 
lb.  309  ;  Blag  v.  Insurance  Co.,  3  Wash. 
5;  Dixon  v.  Railroad  Co.,  4  lii.s.s.  137, 
147,  n.  ;  Brad.street  v.  H.'ran,  2  Blatchf. 
110;  Uelyeat).  Uolliiig  .Mill  Co.,  42  Conn. 
579.  .  .  .  And  in  rcs])ect  to  the  intima- 
tions that  there  is  a  ilillerent  rule  between 
an  a.ssignee  who  has  in  good  faith  ad- 
vanced money  on  the  faith  of  the  bill  of 
lading  and  the  original  parties,  I  can  only 
.say  that,  in  my  judgment,  no  such  dis- 
tinction exists.  'Fhese  intimations  are  all 
founded  on  doubts  and  conflicts  that  were 
set  at  rest  by  (Jraiit  v.  Norway,  which  is 
a  direct  authority  against  them.  The 
Schooner  Freeman  case,  ap]proving  that 
of  (Irant  v.  Norway,  was  itself  a  case  of 
a<lvancement  of  money  on  iIk;  taith  of  a 
false  bill  of  lading,  and  must  bind  us  here, 
lM)th  in  its  principle  and  its  lu-ecedent. 
Besides,  I  have  no  doubt,  for  the  reasons 
I  have  .stated,  that  it  is  the  correct  prin- 
ciple, and  it  is  a  mistake  to  suppose  that 
the  intt!rests  of  commerce  reiiuire  that  the 
common  carriers  of  the  country  shall  be- 
come the  insurers  or  guniantors  of  mer- 
chants who  choose  to  make,  in  their 
dealings  with  each  other,  a  convenience 
of  their  bills  of  lading." 

1  19  Fed.  Hep.  123,  125. 

2  05  \.  Y.  111. 
8  6  Watts,  424. 
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action  airalnst  a  common  carrier  by  a  consignee  for  not  delivering 
""•oijds  ill  irood  order,  it  was  lield  that  the  owners  would  n(jt  be 
pcrmittcil  to  give  evidence  to  contradict  the  bill  of  lading  signed 
bv  the  iimster,  unless  it  be  to  prove  that  a  fraud  or  iiu|»osition  was 
practised  on  the  niaster,  or  that  there  had  been  a  mistake  of  the 
consignor  and  master. 

In  Miissaciiusetts,  in  Sears  v.  Wingate,^  the  law  is  well  laid 
down  1)V  Hoar,  J.,  in  delivering  the  unanimous  judgment  of  the 
court,  as  covered  by  the  following  propositions  :  Fint.  The  receipt 
111  the  bill  of  lading  is  open  to  explanation  between  the  master 
and  tlie  shipper  of  the  goods.  Srcoiidli/.  The  master  is  estopped, 
as  against  a  consignee  wiio  is  not  a  party  to  the  contract,  and  as 
against  an  assignee  of  the  bill  of  lading,  when  either  lias  talven  it 
for  a  valuable  consideration  u])on  the  faith  of  the  acknowledg- 
ments which  it  contains,  to  deny  the  truth  of  the  statements  to 
which  he  has  given  credit  Ijy  his  signature,  so  far  as  those  state- 
ments relate  to  matters  which  are,  or  ought  to  be,  within  his 
knowledge.  With  regard  to  goods  put  on  board,  the  master  may 
sign  the  bill  of  lading,  and  acknowledge  the  nature,  quality,  and 
condition  of  tlie  goods;  and  as  this  is  within  the  scope  of  his 
agency,  it  follows  that  his  declarations  in  the  bill  of  lading 
respecting  these  matters  estop  the  owners  to  the  same  extent 
that  they  would  the  master.  Therefore,  fJiinUi/,  when  the 
master  is  acting  within  the  limits  of  his  authoritj,  the  owners 
are  estopped  in  like  manner  with  him  ;  but  it  is  not  within  the 
general  scope  of  the  master's  authority  to  sign  bills  of  lading  for 
any  goods  not  actually  received  on  board. 

This  case  cites  Tindall  v.  Taylor,^  where  Lord  Campbell  say^: 
"According  to  Thomson  v.  Dominy,^  an  action  of  contract  on  the 
bill  of  lading  could  not  have  been  maintained  by  the  indorsee  of 
the  l)ill  of  lading;  but  in  respect  of  his  property  in  the  goods  he 
might  have  maintained  an  action  against  the  master  for  detaining 
or  converting  them,  and  the  ttutater  wouhl  l>c  extii/)/)i'(}  from  deny- 
ing that  he  had  the  goods,  after  the  declaration  in  the  bill  of 
lading,  on  the  faith  of  which  the  indorsee  had  bought  and  paid 
for  thorn." 

Ill  Maine,  in  Witzlcr  v.  Collins,*  the  law  is  thus  correctly 
stated :  — 

"  In  the  bill  of  lading  the  goods  are  described  as  '  shipped,'  and 
under  that  description  it  covers  and  binds  the  defendants  for 
no  troods  except  such  as  are  on  the  vessel  or  wharf,  or  such  a.s 
shall  be  so  delivered  as  and  for  the  goods  so  embraced  in  the  bill 
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»  8.-.  Mass.  10.%  107. 
2  4  E.  &  B.  219,  229. 
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of  lading  and  before  the  vessel  sails.*  The  liabilities  of  these 
dofendiiiitH,  if  any,  are  as  owners  of  the  stoumer  and  ui  no  other 
way.  The  same  contract  tlio'  would  bind  them  for  the  safe  car- 
riage 'if  the  goods  would  also  bind  the  vessel.  .  .  .  The  action 
is  against  the  defendants  as  owners  of  the  boat.  The  goods  were 
received  by  one  employed  for  that  purpose.  So  fur  as  appears,  he 
had  no  authority  other  than  that  usually  attached  to  such  a  posi- 
tion, certainly  no  more  than  the  master  ordinarily  has;  and  that, 
as  already  seen,  is  sullicient  only  to  bind  the  owners  when  exer- 
cised in  the  ordinary  course  of  business  and  in  relation  to  goods 
delivered  on  board,  or  into  the  actual  possession  of  the  muster  at 
tho  wharf." 

So,  in  Ohio,  where  the  action  was  by  the  consignees  against  the 
owners,  it  was  held,  in  Dean  v.  Kiug,^  unanimously  by  the  court, 
that  the  owners  were  not  liable.  In  so  deciding,  tlie  court  thus 
state  the  law:  "Tho  execution  of  the  bill  of  lading  by  the  chief 
clerk  of  the  boat,  which  purported  to  cover  the  tv/enty  bales  m 
dispute,  being  admitted,  and  it  being  conceded  that  they  were  not 
delivered  to  the  consignees  as  per  bill  of  lading,  a  prima  facie 
case  was  made  for  the  plaintiffs  below.  Then  us  to  the  matters 
of  defence:  I.  Was  it  competent  for  the  defendants  to  show,  by 
parol  testimony,  that  the  cotton  in  controversy  had  not  been 
received  by  the  boat,  and  thus  contradict  the  terms  of  the  bill  of 
lading  ?  Certainly  it  was,  and  for  two  reasons  first,  in  so  far  as 
the  bill  of  lading  was  a  mere  receipt  for  freight,  it  was  clearly 
subject  to  explanation  by  parol  testimony.  4  Ohio,  334  ;  28  \.  Y. 
698 ;  5  Seld.  531 ;  Abb.  Adm.  190.'  And,  secondlij,  ollicers  of  a 
vessel  engaged  in  the  business  of  a  common  currier  have  no  pre- 
sumed authority  to  issue  bills  of  lading  for  freight  not  on  board 
the  vessel,  or  not  delivered  to  some  one  authorized  to  receive 
freight.  And  if  the  bill  of  lading  be  issued  without  authority, 
the  owners  are  not  bound  thercjy.  18  How.  191  ;  7  Blatch'  246; 
18  Eng.  L.  &  Eq.  551:  3  Allen,  107  ;  2  Ex.  274;  8  Ex.  333;  11 
Mass.  99 ;  10  C.  H.  687.  Nor  is  there  anything  in  tho  facts  of 
this  case,  which,  under  the  doctrine  of  estoppel  in  pais,  precluded 
the  defendants  below  from  showing  that  the  goods  in  question 
had  not  been  shipped  on  their  boat,  as  stated  in  the  bill  of  lading, 
or  from  denying  their  liability  for  not  delivering  them  to  the 
consignee." 

And  see  Second  National  Bank  v.  Walbridgc,*  where  the  action 
was  against  the  warehouseman  by  the  assignee  of  a  warehouse 


1  Rowley   V.   BiRolow,    12    Pick.    314, 
315;  TliH  lii'lawaie,  14  Wall.  COO,  601. 
n  22  Ohio,  118,  136. 
B  See  also  The  Bank  of  Rochester  v. 


Jones,   4  N.  Y.  497,  in  the  Court  of  Ap- 
peals. 

*  19  Ohio,  419. 
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n.'Coi[)t,  which  had  been  issued  by  the  warehouseman  by  mistake, 
and  It  was  held,  as  is  correctly  stated  in  the  head-note  of  the 
case,"  That,  there  being  no  privity  of  contract  between  the  defend- 
ant as  maker  and  the  plaintiff  as  assignee  of  the  receipt,  the 
defendant,  in  the  absence  of  all  fraud,  is  not  estopped  from  show- 
ing as  against  the  plaintiff'  the  mistake  in  the  givi.ig  of  the  re- 
ceipt, as  a  defence  to  the  action." 

This  ease  is  distinguished  '  from  the  New  York  case  of  Oriswold 
r  Haven,''  on  the  ground  that,  in  that  case,  the  estoppel  was  held 
to  arise  on  the  false  rei)resentation  of  Wright,  one  of  the  defend- 
ants, that  the  grain  mentioned  in  the  receipts  was  in  store  and  in 
good  order;  the  representation  having  been  made  directly  to  and 
relied  on  by  the  plaintiff  in  making  tlie  advances.  The  court 
adds :  "  That  this  was  the  ground  of  the  e8topi)el  enforced  in  that 
case  is  aMiiarent  from  the  comments  made  upon  the  cases  of 
(hant  V.  Norway,^  and  Coleman  v.  Riches,*  and  from  page  GOT 
of  the  report,  where  Selden,  J.,  in  delivering  the  judgment  of 
the  court,  says:  '  I  have  no  hesitation,  therefore,  in  holditig  that, 
under  the  circumstances  of  this  case,  the  defendants  were  bound 
by  the  representations  of  Wright.  /  mean  the  verbal  rcprenenta- 
tioNK  ;   not  t/te  represeyitatlons  contained  in  the  receipt.''  " 

There  being  no  statute  in  Ohio  affecting  the  rights  of  the  parties, 
the  court  l"^ld  that,  as  against  the  assignee  of  the  receipt,  tho 
warehou:  email  was  not  estopped  from  showing  a  mistake  in  its 
issue. 

The  doctrine  of  these  cases  met  with  the  clear  approval  of  the 
court  in  Ijouisiana.  There,  in  Fellows  v.  Powell,*'  the  law  is  thus 
suecinctlv  stated  :  "  The  master  of  the  boat  acted  through  his 
clerk,  as  the  agent  of  the  owners,  and  whether  they  are  bound  by 
the  l»ill  of  lading  depends  on  tho  question  whether  the  master  had 
aulhoritv  to  bind  the  owners  for  the  deiivcrv  of  tho  cotton,  before 
it  was  actually  delivered  to  him.  It  has  been  held,  both  in  Eng- 
land and  in  this  country,  that  the  master  of  a  ship  or  other  vessel 
has  no  general  authority,  as  such,  to  sign  a  bill  of  lading  for  goods 
which  are  not  put  on  board  the  vessel ;  and  that  for  the  want  of 
such  authority,  the  owners  of  the  ship  arc  not  responsible  to  par- 
ties taking  a  bill  of  lading  which  has  been  signed  by  the  master 
without  receiving  the  goods  on  board.^  This  doctrine  meets  with 
our  approval ;  and  its  application  to  this  case  defeats  the  plaintiff's 
action." 

The  doctrine  is  put  here  on  this  broad  ground,  as,  under  the 


»  At  p.  426. 

'•»  i:.  N.  Y.  .Wfi. 

3  ID  C.  B.  665. 

«  29  Etig.  L.  &  Ell.  323. 


6  16  Ln.  An  316. 

«  .Sfio  Grant  v.  \orway,  2  Fnj».  L.  & 
Eq.  337 ;  Buckiughani  v.  Freeman,  18 
How.  188. 
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facts  of  the  case,  the  objection  of  want  of  privity  of  contract,  as 
far  as  the  muster  had  power  within  the  scope  of  his  employment 
to  bind  the  owners,  had  no  application. 

Similar  limiiations  on  the  power  of  the  master  to  bind  his 
owners  by  signing  bills  of  lading  are  sustained  in  Rhode  Island, 
where,  in  Nichols  v.  De  Wolf,'  such  limitations  are  shown  to 
exist. 

The  question  came  up  directly,  too,  in  North  Can^lina  in  con- 
nection with  a  bill  of  lading  or  i  lilway  receipt,  which  had  been 
fraudulently  obtained  from  the  local  station  agent  of  a  railway 
couipany  by  the  cousignor,  who  had  it  filled  up  with  the  plaintiffs' 
names  as  consignees ,  who,  on  the  faith  of  and  reposing  confi- 
dence in  the  bill  of  lading,  accepted  and  paid  the  consignor's 
draft  for  the  cotton  alleged  to  have  been  shipped,  and  which  was 
covered  by  the  bill  of  lading.  So  the  facts,  in  effect,  were  iden- 
tical with  those  in  Armour  v.  Michigan  Central  R.  R.  Co,'  and 
the  decision  is  in  harmony  with  the  English  cases,  and  with  the 
well-decided  eases  in  the  Federal  courts  of  the  United  States,  and 
in  the  courts  of  nearly  all  of  the  States  in  the  Union  in  which  the 
question  has  arisen. 

The  head-note  of  the  case,  which  correctly  states  the  holding 
of  the  case,  is :  "A  common  carrier  is  not  bound  by  a  bill  of 
lading  issued  by  its  agent  unless  the  goods  be  actually  received 
for  shipment;  and  the  principal  is  not  estopped  thereby  from 
showing,  by  parol,  that  no  goods  were  in  fact  received,  although 
the  bill  has  been  transferred  to  a  bond  fiih  holder  for  value."  ^ 

The  law  is  similarly  settled  in  Missouri.  There,  in  Fjouisiana 
National  l>ank  v.  Laveille,*  the  question  is  put  categorically:  "Are 
the  owners  of  a  boat  rendered  lialde  at  the  suit  of  a  third  party  in 
conseciueucc  of  a  bill  of  hiding  having  been  issued  for  goods  as 
shipped  on  board  that  boat  by  one  apparently  having  authority 
therefor,  to  the  consi:::nor  named  in  such  bill  of  lading,  who  nego- 
tiates a  bill  ot  exchange  drawn  on  the  consignee  to  such  third 
party,  who  purchases,  and  has  indorsed  to  him  for  value  the  bill 
of  exchange,  on  the  faith  and  on  the  security  of  tl.o  bill  of  lading, 
which  is  also  transferred  to  him,  without  any  knowledge  or  notice 
of  lack  of  authority  on  the  part  of  him  who  signed  the  bill  ot 
lading,  or  that  the  goods  recited  in  the  bill  of  lading  were  never 
shipped  !"'  And  the  court,  in  answering  this  question  in  the  nega- 
tive, as  they  do  unanimously,  alVirming  the  judgment  of  the  court 
below  ,  after  an  examination  of  the  authorities,  conclude  :  — 


»  1  U.  I.  277. 
«  65  N.  Y.  111. 
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"It  will  thus  be  seen  from  (ho  above-cited  authorities  that  the  in- 
terrogatory propounded  at  the  outset  must  meet  with  a  reply  in  the 
negative.  It  is  a  well-settled  maiim  in  admiralty  jurisprudence 
that '  freight  is  the  mother  of  wages,'  and  under  the  circumstances 
detailed  in  evidence  here,  so  far  as  charging  the  owners  of  the 
boat  is  concerned,  the  actual  delivery  of  the  goods  on  board  occu- 
pies towards  ti»e  bill  of  ladij»g  for  those  guods  the  same  maternal 
relation.  It  would  seem  that  there  is  an  element  of  hardship  in 
this  case,  but  it  is  o.  iiardship  which  readily  could  have  been 
avoided  had  those  p'ccautionary  measures  and  inquiries  which  the 
law  enjoins  upon  those  about  to  purchase  these  q^iasi  negotiable 
instruments,  or  bills  of  exchange  secnred  thereby,  been  pursued." 

The  last  case  to  which  we  shall  refer  in  this  connection  is  a  case 
in  Maryland  (The  Baltimore  k  Ohio  R.  II.  Co.  v.  Wilkins),'  whc.'c 
again  the  court  are  unanimous  m  holding  that  a  carrier  is  not  lia 
ble  on  a  fraudulent  bill  of  lading  signod  by  the  shipmaster  or  sta- 
tion agent  without  the  receipt  of  the  good.?.  In  this  case,  as  in  the 
Supreme  Court  of  Canada  case,^  the  fraudulent  allrgod  consignor 
wa.s  himself  the  station  agent  of  the  railway,  and  the  consigneo, 
in  faith  and  reliance  on  the  bill  of  lading,  accepted  and  paid  the 
alleged  sliipper's  draft.  In  a  very  aK>le  judgment  the  court,  in 
holding  that  neither  a  railroad  company  nor  a  shij)owner  could 
lie  made  liable  in  such  a  case,  said:  "The  liability  in  either  case 
must  depend  on  the  question  of  the  authority  of  the  master  or 
agent  to  bind  his  princi}»al  by  such  acts.  And,  as  we  have  seen, 
it  lias  been  conclusively  settled  that  no  such  authority  exists,  and 
that  every  one  taking  such  instrmnents,*or  making  advances  on 
the  faith  of  them,  must  be  regarded  as  having  notice  of  this  want 
of  authority,  and  acts  at  his  own  risk,  and  on  the  responsibility 
of  the  master  or  agent  alone  for  damages,  as  to  the.  truthfulness  of 
the  statements  appearing  on  the  face  of  such  dociunents,  that  the 
speoilied  goods  have  been  shipped  or  received  at  the  depot  for 
transportation." 

And  again  :  "  Hut  even  under  the  doctrine  upon  which  the  ap- 
pellees'counsel  rely,  that '  if  one  of  two  innocent  persons  tnust 
siilTer  i)y  ji  deceit,  it  is  more  consonant  to  reason  that  he  who 
puts  conlitlence  in  the  deceiver  should  be  the  loser  rather  than  a 
st '-anger,'  we  do  not  clearly  seo  how  the  appellees  are  sti'angers  to 
this  transaction,  or  how  it  can  be  said  the  eom[)any  more  than 
they  |)ut  conlidence  in  the  deceiver,  for  whilst  the  deceivei-  was 
the  company's  agent,  ho  was  also  the  appellees'  consignor  with 
whom  they  had  been  doing  business.     If  as  agent  he  deceived  Ibo 
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company,  as  their  consignor  with  whom  they  were  dealing  ho 
equally  deeoived  the  ai)|)ellees ;  and  if  they  relied  on  him  as  an 
lionest  and  trustworthy  consignor  and  business  correspondent  and 
dealer,  and  were  deceived,  as  they  undoubtedly  were  by  him,  how 
can  it  be  consonant  with  reason  and  justice  fyr  them  to  shift  their 
loss  arising  from  such  confidence  and  trust,  upon  those  who  wen: 
equally  deceived  by  the  same  i)arty  ? " 

In  this  case  the  court  directs  attention  to  Thompson  v.  Dorainy,' 
where  Aldorson,  B.,  says :  "  This  is  another  instance  of  the  con 
fusion,  as  Lord  Ellcnborough  in  Waring  v.  Cox*-'  expresses  it,  which 
'has  arisen  from  similitudinary  reasoning  upon  tliis  subject.'  Be- 
cause in  Lickbarrow  v.  Mason  ^  a  bill  of  lading  was  held  to  be 
negotiable,  it  has  been  contended  that  that  instrument  possesses 
all  the  ])ropertics  of  a  bill  of  exchange;  but  it  would  lead  t(» 
absurdity  to  carry  the  doctrine  to  that  length.  The  word  '  nego- 
tiable' was  not  used  in  the  sense  in  which  it  is  used  as  applicable 
to  a  bill  of  exchange,  but  as  passing  the  property  in  the  goods 
only." 

With  the  same  "  similitudinary  reasoning"  it  was  sought  in  the 
Maryland  ease  by  the  counsel  for  the  appellees  to  make  the  de- 
fendants liable  for  the  unauthorized  act  of  the  station  agent, 
because  in  Tome  v.  Parkersburg  Branch  R.  R.  Co.*  it  had  been 
determined  that  the  corporation  was  responsible  for  the  acts  of 
its  treasurer  and  transfer  agent,  who  surreptitiously  and  fraudu- 
lently issued  for  his  own  benefit  false  and  forged  certificates  ot 
stock  of  the  company,  and  passed  them  off  upon  the  commer      i 
]>iiblic,  who  advanced  money  on  pledges  of  them,  and  received, 
treated,  and  acted  upon  them  as  genuine.     But  the  court  in  Bal- 
timore &  Ohio  It.  R.  Co.  V.  Wilkins^  thus  disposed  of  this  con- 
tention :  "  This  treasurer  and  transfer  agent  was  made  by  the 
company  the  custodian  of  the  ledger  and  other  books  relatiuL' 
exclusively  to  the  owner.ship  and  transfer  of  its  ca[)ital  stock  ;  hv 
was  authorized  to  prepare  and  countersign  all  certificates  of  stock 
to  l)e  issued,  and  to  aflix  the  company's  seal,  which  was  intrustctl 
to  his  keeping  and  placed  in  his  oHice,  to  all  such  certilicates 
when  signed  by  the  president ;   he  was,  in  fact,  constituted  the 
executive  olTicer  of  the  corporation  with  large  discretionary  pow- 
ers, and  was  held  out  by  the  company  to  the  pul)lic  as  the  proper 
party  from  whom  information  as  to  the  ownership  of  its  stock 
Avas  to  be  ascertained,  and,  in  fact,  as  the  source  of  information 
on  that  subject.     In  this  way  the  public  were  by  the  acts  of  the 
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corporation  '  exposed  to  the  risks  of  fraudulent  devices  most  dan- 
•'crous  because  most  difficult  to  detect.'  The  authority  of  such 
an  officer,  both  real  and  apparent,  differs  widely  in  its  extent  and 
scope  from  that  of  a  mere  station  agent.  The  instruments  issued 
in  those  cases  are  also  of  an  entirely  different  character  from 
those  issued  in  this  case.  The  distinction  between  them  has  been 
well  stated  in  the  brief  of  the  appellant's  counsel.  Stock  in  cor- 
porations is  intangible  property.  Stock  certillcatcs  arc  not  prom- 
ises to  do  anytiiing  with  particular  articles  of  property,  but  simply 
statements  of  ownership  of  shares  or  interests  in  property.  It  is 
the  peculiar  pro^'ncc  of  the  treasurer  and  transfer  agent,  whom 
the  company  autnorizes  to  give  and  make  such  statements,  to 
make  known  to  the  commercial  public  dealing  with  the  stock  the 
facts  of  such  ownership  and  to  whom  the  shares  belong.  But  a 
bill  of  lading  performs  a  very  different  function.  It  evidences 
and  is  a  contract  for  the  transportation  of  goods,  and  is  not  an 
instrument  intended  to  give  information  as  to  the  ownership  of 
intangible  property.  The  agent  who  signs  it  is  not  held  out  to 
the  public  as  authorized  to  make  statements  like  those  in  a  certi- 
ficate of  stock,  but  only  to  make  contracts  to  carry  visiltle  and 
tangil)le  property.  The  property  which  is  thus  8tij)ulated  to  be 
carried  being  visible  and  tangible,  the  fact  whether  it  has  been 
shipped  or  received  at  the  depot  for  shipment  or  not  can  be 
determined  and  easily  determined  in  a  multitude  of  ways  without 
applying  to  the  agent.  To  the  general  doctrines  on  which  our 
decision  in  these  atocjc  cases  was  based  there  is,  and  must  be,  the 
exception  of  the  recognized  and  well-settled  principles  of  commer- 
cial law  in  reference  to  bills  of  lading,  which  wc  have  stated,  and 
which  governs  the  present  case." 

It  was  the  same  "  similitudinary  reasoning"  that  was  con- 
demned in  this  case,  and  by  Lord  Ellenboroiigh  in  Waring  v. 
('(tx,*  that  has  led  in  New  York  to  the  adoption  of  an  utte»"ly  un- 
sound general  "rule,"  which,  as  applied  in  that  State,  and  as 
cnlniinating  in  the  radically  incorrect  decision  in  Armour  t'. 
Michiizan  Central  R.  R.  Co.,''^  is  destructive  of  a  very  large  |)art 
of  the  law  of  principal  and  agent;  and  in  tliat  State,  and  in  all 
other  States  which  have  ado[»ted  that  "  rule,"  must  necessarily 
leave  the  whole  matter  of  the  law  as  to  |»rii' ^ijjal  and  agent 
utterlv  at  sea. 

Having  now  sliown,  as  we  have  sought  to  do,  that  not  only  is 
the  whole  solid  body  of  law  in  England  on  the  subject  opposed  to 
the  holding  of  Armour  v.  Michigan  Central  R.  R.  Co.,^  and  to  the 
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two  or  tlirce  cnsos  outside  of  New  York  which  have  followed  it, 
but  that  the  law  in  this  country,  on  principle  and  the  overwhelm- 
ing weight  of  authority,  is  in  iiarmony  with  the  well-established 
law  of  England  as  to  the  non-1  ial)ility  of  a  shipowner  or  other 
common  carrier  on  the  bill  of  lading  or  freight  receipt,  signed  by 
the  shipmasicr  or  the  freight  agent  or  shipping  clerk  of  a  rail- 
way, without  a  receipt  of  tlie  goods,  we  give  a  lirtle  further  con- 
sideration to  the  fallacious  "rule"  on  which  Armour  v.  Michigan 
Central  11.  R.  Co.'  was  decided. 

The  fp'st  thing  specially  noticeable  in  connection  with  it  is,  that 
it  originally  came  into  existence,  not  as  the  decision  of  any  court 
of  autliority,  or,  in  fact,  of  any  court  at  all,  nor  even  as  the  state- 
ment of  a  principle  deduced  by  any  respectable  jurist,  but  was 
simply  the  invention  of  contesting  counsel  in  the  case  of  North 
River  JJank  v.  Aymar,'^  where  wc  find  it  first  fv.rnudated.  The 
majority  of  the  court  there,  being  caught  by  its  phraseology, 
adopted  it,  and  largely  rested  upon  it,  in  their  decision  of  the 
case. 

It  is  next  observable  that  the  decision  in  that  case  was  tl;at  of 
a  divided  court,  Cowen  and  iJronson,  JJ.,  being  the  majority,  vhile 
Nelson,  C.  J.,  dissented,  with  whom  also  agreed  the  judge  in  tlic 
court  below,  —  the  ?.j|)erior  Court  of  New  York.  So,  at  that 
stage,  there  were  two  judges  on  each  side.  The  case  was  then 
taken  to  the  New  York  Court  of  Errors,  where  the  jiohjment  was 
revernerl? 

So,  as  a  mere  matter  of  authority,  neither  the  rule,  as  it  has 
since  been  construed,  distorted,  and  acted  on,  nor  the  cose,  can 
be  considered  as  of  any  weight. 

The  various  forms  which  the  "rule"  has  asstnned  from  the 
time  it  was  first  formulated  by  the  ultimately  unsuccessful  counsel 
in  North  River  Bank  v.  Aymiir*  (a.  d.  1842)  down  to  tlio  time  it 
was  used  in  Bank  of  Batavia  r.  New  York,  etc.  R.  R.  Co.^  (a.  d. 
1884)  is  rather  striking.  As  it  originally  api>eared,  under  "the 
ingenuity,of  counsel,"  it  was  as  follows :  — 

"  Whencrer  the  very  act  of  the  aijent  is  authorized  hi/  the  terms 
of  the  power,  —  that  is,  whenever  hji  cnmpariii(f  the  art  done  hif  the 
a<jent  ivith  the  words  of  the  pou'e>;  the  act  is  in  ifseff  icnrranted  h;i 
the  terms  used,  —  such  act  i«  hi>}dinn  ov  the  conytltiietit  as  to  nil 
person,^  dealing  in  good  faith  with  the  agent.  Such  persons  are 
not  bound  to  incjiuire  into  facts  aliunde.  The  apparent  authority 
is  the  real  authority." 


»  6.^  N.  V.  111. 

»  3  ilill,  ':&!,  270. 
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Donio,  C.J.,  in  Farmers',  <fec.  Bunk  v.  Butchers',  &c.  Bank,^ 

thus  states  it:  — 

•'  Where  an  agent  is  authorized  to  bind  a  principal  by  the 
making,  accej)tance,  or  indorsement  of  negotiable  papor,  and  ho 
makes,  accepts,  or  indorses  a  note  or  l)ill  in  hik'/i  k  form  an  appar- 
•  iitlij  to  be  within  hix  putrer,  and  xo  that,  by  com/iarin;/  the  power 
with  the  act  allei/eil  to  be  done  in  punnanee  of  it,  the  latter  ap- 
peiv'x  to  be  authorized,  and  the  security  Is  negotiated  to  an  inno- 
(Tut  party,  who  parts  with  value,  without  notice  that  there  has 
hrcii  any  abuse  of  the  authority,  the  principal  is  bound,  though  it 
1h'  shown  that  the  paper  was  given  in  a  case  or  for  a  purpose  to 
wliioh  the  authority  did  not  extend." 

In  the  later  ease  of  Farmers',  Ac.  ixink  v.  Butchers',  <frc.  Bank,'^ 
the  •'  rule"  undergoes  another  change.  It  is  there  :  "  Where  the 
party  dealing  with  an  agi^nt  has  ascertained  that  the  r.ct  of  the 
agent  corresponds  in  every  [)artieular,  in  regard  to  which  such 
party  has  or  is  presinned  to  have  any  knowledge,  with  the  terms 
(if  tlie  power,  he  may  take  the  representation  of  the  agent  as  to 
any  extrinsic  fact  which  rests  peculiarly  within  the  knowledge  of 
t!it'  agent,  and  which  cannot  be  ascertained  by  a  comparison  of  the 
pinrcr  with  the  act  done  under  it." 

In  (iriswold  v.  Haven '^  the  "rule  has  tmdergone  a  wonderful 
tn.usiorniation.  As  stated  there,  it  is  :  "  Where  the  authority  of 
ail  agent  depends  upon  some  fact  outside  the  terms  of  liis  power, 
and  which  from  its  nature  rests  particularly  within  Ids  knowl- 
edge, the  principal  is  liound  by  the  rej.resentation  of  the  agent, 
altliongli  false,  as  to  the  existence  of  such  fact." 

This  statenu'ut  of  the  counsel's  "rule"  in  North  River  Bank 
r.  Aymar,*  radically  varied  as  it  was,  is  adopted  in  New  York, 
I  Ac.  R.  R.  Co.  i\  Schuyler,'''  with  the  additional  feature  added,  that 
jtlie  'xi-insic  fact  which  constitutes  the  condition  of  the  authority 
lis  neeissaiily  represented  to  exist  by  lliQ  agent's  act,  though  by 
[iiii|iiiry  it  might  be  discovered  that  the  act  was  not  within  his 
power. 

Ill  Armour  v.  Michigan  Central  R.  R.  Co.^  this  radical  variation 
IfriMii  liie  rule  as  it  was  originally  formulated  l»y  counsel  and 
a(lo])ted  by  the  mere  majority  of  the  court  in  the  subsequently 
(iverniled  ease  of  North  River  Bank  v.  Aymar,"  with  a  little  fur- 
Itlior  variation,  is  acted  on ;  and  the  principal,  it  is  there  stated, 
jniiist  sulTer  from  an  actual  exorcise  of  authority  by  the  agent 
j'Miot  exceeding  the  appearance  of  what  is  granted." 


»  14  N.  Y.  C23,  fi33. 
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Coming  down  still  later,  in  Bank  of  Batavia  i\  New  York,  <tc. 
R.  R.  Co.'  the  application  of  this  shifting  and  distorted  "rule" 
is  thus  put :  "■  The  authority  of  the  agent  in  this  _ase  was  general. 
to  receive  property  for  shi|>ment  and  transportation,  and  issue 
to  the  siiipper  bills  of  lading  like  that  in  question.  'The  exerclxe 
of  thin  power  of  issuing  the  bill  depcmled  upon  the  fact  dehors  tin- 
power,  the  receipt  of  the  property  ;'^  and  that  fact,  whether  or  nut 
the  goods  had  been  received,  rested  particularly  within  his  per- 
sona I  knowledge.  And  his  statement  in  tliis  respect,  thouirh 
false,  m^de  in  such  due  manner  and  form,  charged  the  defendant 
in  belialf  of  the  plaintiff,  who  legitimately  and  in  good  faith  made 
the  advances  in  reliance  upon  it  as  true.'' 

Notice  now,  in  the  history  of  the  "rule,"  the  following  facts: 
It  was  formulated  by  counsel,  unsustained  by  any  authority,  in 
1842,  when,  in  reversal  of  the  judgment  of  the  New  York  Supe- 
rior Court,  it  was  adopted  by  a  mere  majority  of  the  Supreinr 
Court,  —  but  two  judges  to  one ;  thus  showing  two  judges  on 
each  side  of  the  question.  The  case  was  then  reversed  by  tlic 
Court  of  Errors ;  and  the  rule,  as  far  as  it  was  acted  on  in  the  j 
case,  was  thus  condemned  by  the  highest  court  of  the  State  ;  after 
which  it  seems  to  have  remained  in  abeyance  for  fourteen  years, 
when  it  was  resuscitated  by  a  majority  of  the  Supreme  Court  ol| 
the  State,  although  it  had  previously,  in  the  same  year,  {)S  it  Imsj 
since  been  construed  and  acted  on,  been  disapproved  and  con- 
demned by  the  unanimous  judgment  of  the  same  court. 

The  elYeet  of  the  late  statements  of  the  rule  amoimts  to  this:! 
"  If  an  agent  under  any  circumstances  has  the  power  to  perforiiij 
an  act,  then  his  jierforming  the  act  at  all  is  binding,  —  his  per 
forming  the  act  at  all  being  conclusive  on  the  principal  that  tlicj 
act  has  been  done  in  accordance  witii  the  power,  tiiough  it  i)as[ 
not  been,  and  though  it  can  be  ascertained  on  iiuiuiry  that  it  lius 
not  l)cen." 

But  the  rule,  as  originally  stated  and  relied  on,  vas  not  at  alii 
to  this  effect.  It  was:  "Whenever  the  very  act  of  the  agent  isj 
authorized  by  the  terms  of  the  power,  —  that  is,  whenever  bvl 
comparing  the  act  done  by  the  agent  with  the  words  of  the  power,] 
the  act  is  itself  warranted  by  the  terms  used,  — such  act  is  himi 
ing  on  the  constituent  as  to  all  persons  dealing  in  good  faith  witlij 
the  agent.  Such  persons  are  no,,  bound  to  inquire  into  facts  (di\ 
nnde.     The  apparent  authority  is  the  real  authority." 

This,  really,  amounts  to  very  little  more  than  saying,  "  If  anj 
agent  has  the  power  he  has  the  power;"  that  is,  ^^  whenever  thl 


83  Hud,  689,  698. 
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verif  act  of  the  agent  is  authorizeii  hi/  the  terms  of  the  poicer^^ 
then  the  act  is  hiiuliii}?,  or,  as  still  lurther  explained,  "when- 
ever by  compnrintj  the  act  done  hy  the  ayent  with  the  words  of  the 
power,  the  act  is  itself  warranted  by  such  terms  used"  the  act  is 
binding. 

in  the  cases  in  (55  N.  Y.  and  83  Iliin,  the  cases  do  not  come 
within  this  sell-cvideut  in'oposition,  as  it  is  iorniulatcd.  The 
••very  act  of  tlu'  agent  anthorized  bv  the  terms  of  the  power"  of 
a  shipmaster,  is  to  sign  bills  of  lading  for  goods  actually  re- 
ceived ;  just  as^ihe  terms  of  the  power"  of  the  master  to  sell 
the  ship,  or  to  sell  a  stranger's  cargo,  are  that  such  power  can 
l)c  exeicised  only  when  the  necessities  of  the  case  demand  it;  and 
the  mere  signing  of  the  bills  is  no  more  justilied  by  him,  nor  any 
more  binding  on  the  owner,  when  the  "  very  act  is  not  tvithin  the 
tei  ins  of  the  power,"  than  it  is  in  the  case  of  the  sale  of  the  ship 


So,  again,  "  wlicnever,  by  comparing  the  act  done  by  the  agent 
with  the  words  of  the  |>owcr,  the  act  is  itself  warranted  l»y  such 
terms  used,"  the  act  is  l>inding.  The  act  of  a  master  under  "  the 
words  of  the  power  ...  is  itself  warranted  by  such  terms  used," 
only  when  a  bill  of  lading  is  signed  on  receipt  of  the  goods.  Hy 
the  very  "words  of  the  power"  he  is  jo/ "  warranted  by  such 
tt  rnis  used,"  in  signing  a  i>ill  of  lading  without  having  received 
tlio  goods,  any  more  than  he  is  warranted  in  selling  the  ship  or 
cargo  where  no  necessity  for  such  sale  exists,  when  the  very  terms 
of  his  power  do  not  warrant  him  in  selling  without  the  existence 
of  such  necessity. 

All  that  would  seem,  then,  to  be  left  of  the  rule,  would  be  that 

irlim  the  very  act  of  the  ayent  has  really  hceu  /lerformeil  l>y  him 

within  the  very  terms  of  his  power,  such  act,  having  been  so  per- 

j  formed  within  the  terms  of   the  power,  is,  as  to  third  parties, 

himling  on  the  principal;  such  third  parties  not  being  bound  to 

iiuiiuire  into  facts  without  the   power  {aliunde)  ;    the  apparent 

[iuitliority  being  the  real  authority. 

Fairly  coming  within  this  statement  would  be  this,  which  itself 
[carries  the  rule  into. very  doubtful  territory :  Where  an  agent  has 
power  conferred  on  him  to  perform  an  act,  and  the  act  is  per- 
formed in  accordance  with  the  terms  of  his  power,  tlu;  act  is  bind- 
iiiir  on  the  principal,  though  it  might  have  been  ascertained  by 
iii(|Miry,  that,  as  to  some  matter  aliunde,  the  performance  of  the 
power  had  been  for  some  other  purpose  tlian  that  which  the  priu- 
|ci|)al  intended.  Thus,  a  shipmaster  having  power  to  sign  bills  of 
ladiii^T  only  on  receipt  of  the  goods,  if,  having  received  the  goods, 
Ihc  has  signed  the  bill  of  lading,  that  would  be  binding  on  the 
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owner,  tlioufrh,  —  the  shipper  being  no  party  to  the  fraud,  —  his 
purpose,  when  he  signed  the  bill  of  lading,  was  to  fraudulently 
make  away  with  the  gooils.  The  shipper  would  not  be  alTectoil 
by  that ;  he  being  no  party  to  tiie  act,  and  the  master's  act  in 
signiiii;  the  bill  of  huling  on  receipt  of  the  goods  Iteing  "  witiiin 
the  very  terms  of  his  power,"  —  within  the  very  scope  of  his 
employment. 

"  Tiie  aj)parent  authority  is  the  real  authority."  True !  Tiie 
apparent  authority  and  the  real  authority  are  alike,  that  the  ship-  j 
master  has  the  power  to  sign  bills  of  lading  on  receipt  of  tlio 
goods,  and  not  otherwise;  and  whenever  his  act  comes  within 
this  api)arent  and  real  authority,  then  the  act  is  binding  on  the 
principal.     Otherwise,  it  is  not. 

"The  apparent  authority  is  the  real  authority,"  and,  therefore, 
the  holding  out  of  one  as  an  agent  to  perform  an  act  is  as  bindin;,'l| 
on  the  principal  as  to  third  |»arties,  to  whom  the  alleged  agent  is! 
so  lield  out  as  having  power  to  perform  the  act,  as  though  iio 
really   possessed   the    power.      This   is  all    that  is  meant,  cvciii 
according  to  their  own  showing,  by  the  court,  in  the  ovcrruUHij 
case  of  North  Uiver  i>ank  v.  Aymar; '  and  t)y  Lord  Kllenborouirh, 
in  Pickering  v,  Busk,^  whom  they  (piote  to  sustain  the  counsel's 
rule,  thus*    "1  cannot  subscribe  to  the  doctrine  that  a  broken 
engagements  are  necessarily  and  in  all  cases  limited  to  his  actual 
authority,  the  reality  of  which  is  afterwards  to  be  tried  by  tliel 
fact.     It  is  clear  that  ho  may  bind  his  principal  within  the  limits 
of  the  authority  with  which  he  has  been  apparently  eloth"d  Inf 
the  principal  in  respect  to  the  subject-matter  ;  and  there  wuulJJ 
be  no  safety  in  mercantile  transactions,  if  he  could  not." 

The  authority  with  which  the  broker  was  there  appareatlvj 
clothed  was  to  sell  a  quantity  of  hemp.  The  autl.ority  witlil 
which  a  shipmaster  is  apparently  clothed  is  to  sign  bills  of  ladiiuj 
on  receipt  of  the  goods.  If  a  broker  has  been  lield  out  by  tlifj 
principal  as  having  authority  to  sell  hemp,  his  apparent  auth oritjl 
by  such  holding  out  is  his  real  authority.  So,  if  one  is  held  oiiil 
as  having  the  power  to  sign  bills  of  lading  on  receipt  of  the  goailsr 
his  apparent  authority  is  his  real  authority,  and  the  owner  of  thej 
ship  is  as  liable  for  holding  out  the  party  so  signing  the  bills  a.| 
master,  as  though  he  were  master .  just  as  the  owner  of  gooiw 
who  has  held  out  a  broker  as  having  power  to  sell  goods,  is  boiuiiij 
by  such  a  sale  of  goods  by  the  broker  who  has  been  held  out  il 
having  such  power ;  the  apparent  authority  in  each  of  such  ca^"^ 
being  the  real  authority. 

In  precisely  the  same  way,  and  on  the  same  principle,  where 

1  3  Hill,  262,  270.  «  15  Eiwt,  38,  43. 
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ilictlds  out  B.  as  a  partner,  A.  is  bound  by  the  acts  of  B.,  within 

tlic  scope  of  the  busiiK'ss;  the  apparent  authority  being  the  real 

fauthority.     Hut,  i)eeause   IJ.,  having  been  held    out   by  A.  as  a 

Ipaitiier,  has  power  to  bind  A.  by  contracts  within  the  scope  of 

|llu'  luisiness,  it  docs  not  tiiereforo  loUow  tiiat  A.  is  bound  by  a 

[giiarantee  given  by  15.,  outside  of  the  scope  of  the  business,  un- 

mtht)ri/ed  l»y  A  ,  on  the  ground  that  it  A.  had  authorized  sucii  si 

Jguarantee  it  would  be  binding  on  him,  and  on  the  furtiier  ground 

jtliat  the  very  fact  that  H.  has  given  the  guarantee  is  a  warranty 

Id  all  third   parties,  binding  on  A.,  that  A.   did  give  such  an 

uitliority. 

The  iornier  of  these  two  pro|)ositions,  which  is  a  thorojighly 

IsniMid  one,  is  covered  by  Tickering  v.  Husk.'     The  latter  of  the 

two  pro|)()sitious,  which  is  utterly  unsouml  and  al)snrd,  is  covered 

)y  Armour  v.  Michigan  Central  II.  R.  Co.,'-^  and  Bank  of  IJatavia  v. 

\ew  York,  Sec.  R.  11.  Co..^  under  the  twisting  and  distortion  of 

the  propositions  in  (as  the  result  of  a  strict  analysis)  the  self- 

;vi(leut  rule,  as  stated  by  counsel,  in  the  overruled  case  of  North 

Kivcr  Bank  v.  Aymar.* 

Tlic  case  in  East  was  one  where  the  act  of  the  owner  of  hem|) 
|n  having  it  placed  in  the  nam<^  of  a  broker,  whose  business  it 
,as  to  Ituy  and  sell  hemp,  was  held  to  anu)unt  to  the  clothing 
tlie  broker  with  an  authoritv  to  make  the  sale.  Thus,  imme- 
iiatclv  toUowintr  the  extract  quoted  in  North  River  Bank  v. 
ivniar,'''  Lord  KllenI)orough  says:  "If  the  principal  send  his 
conunodity  to  a  place,  where  it  is  the  ordinary  business  of  the 
^lorson  to  whom  it  is  conlided  to  sell,  it  must  be  intended  that  the 
[•(inunndity  was  sent  thither  for  the  purpose  of  sale.  If  the  owner 
)f  a  horse  send  it  to  a  repository  of  sale,  can  it  be  implied  that 
iv  sent  it  thither  for  any  other  purpose  than  that  of  sale  ?  Or,  if 
)iie  send  goods  to  an  auction-room,  can  it  be  supposed  that  ho 
lent  them  thither  for  safe  custody  ?  Where  the  commodity  is 
pent  in  such  a  way  as  to  exhibit  an  appai'ent  purpose  of  sale,  the 
jrincipal  will  be  bound,  anH  the  purchaser  safe.  .  .  .  The  sale 
ras  made  liv  a  person  who  had  all  the  i)i<Jicla  of  property  ;  the 
lenip  coidd  only  liave  been  transferred  into  his  name  for  the 
paipDse  of  sale  ;  and  the  party  who  has  st»  transt'erred  it  cannot 
t\v  rescind  the  contract.  If  the  plaintifT  had  intended  to  retain 
he  dominion  over  the  hemp,  he  should  have  placed  it  in  the 
rharlinger's  books  in  his  own  name."  ^ 
There  is  no  question  in  this  case  as  to  the  broker  having 
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cxcccdod  the  autliority  which,  in  effect,  he  was  held  out  by  his 
principal  to  have  possessed.  Therefore,  it  has  no  application  to 
the  case  of  a  shipmaster  sijrninj^  bills  of  ladlnj^  without  receipt  of 
the  j^oods,  when  he  has  not  been  held  out  by  the  owner  as  having 
any  such  authority. 

Even  in  North  River  IJank  v.  Aymar  itself,  the  statement  of  the 
law  by  Cowen,  J.,  in  tleliverinj^  the  majority  )U(l<,'ment  of  himself 
and  iJronson,  J.,'  sliows  that  Armour  *'.  Michigan  Central  U.  I{, 
Co.,''^  and  ISank  of  IJatavia  r.  The  New  York,  tVc.  U.K.  Co.,'^  have 
been  wrongly  decided.    Thus  ;  "  The  general  rule,  that  when  an  at- 
tornei/  doett  anif  aat  liei/oml  the  scope,  of  hia  power  it  in  void  even  lU  I 
between  the  iippointee  and  the  principal,  has  alwai/x  prevailed,  ain]  1 
is  indeed  elementary  in  the  doctrine  of  power.s.     The  ground  on 
which  the  ride  rests  is  familiar.     The  appointee  need  not  diul; 
with  the  attorney  unless  he  choose;  and  it  is  very  reasonalde  that 
he  should  Ik;  Itound  to  inspect  the  power,  when   in  writing,  or  I 
to  learn  its  language  in  the  l)est  way  he  can,  when  it  is  by  pai'ol.l 
On  Itecounug  acipiainted  with  it,  he  shall  be  holden  to  understand i 
its  legal  eflect,  and  mnxt  nee,  at  hlx  peril,  that  the  attorney  dna\ 
not  trani<(/rei<ii  the  prescribed  boundarif  in  actintj  under  it.''^ 

This  is  sound  law,  and  is  right  in  the  teeth  of  Armour  v.  Michi- 
gan Central   II.  It.  Co.,  and  IJank  of  IJatavia  v.  The  New  York,] 
A'c.   II.   II.  Co.,    both  of  which  eases  hold  that  the  principal  isi 
bound  l)y  the  acts  of  the  agent,  though  the  latter  do  "  tran.sgross j 
the  prescribed  l)oundary  in  acting  under  it." 

Similar  soiuid  |»riiu'iples  are  laid  down  in  the  two  cases,  whi(li,| 
in  addition  to  Pickering  v.  liusk,''  were  cited   by  the  majority 
the  court  in  North  River  IJank   v.  Aymar,''  to  sustain  the  ''  riih 
formulated   by  counsel   in  that  case.     And   both  of   these  were] 
New  York  cases,  the  judgments  in  which  were  the  unanini(ui> 
judgments  of  the  court. 

In  the  tirst  of  these,  Andrews  v.  Kneeland,*^  it  is  said  by  tin 
eoiu't.  Savage,  C.  .1.,  delivering  the  judgment:    ^^ An  ajjent  eo»r\ 
stituted  for  a  particular  pur  pone,  and  under  a  limited  and  cirenmA 
ttcribed  power,  cannot  bind  hia  principal  by  an  act  beyond  h'A 
authority." 

This  exactly  describes  the  position  of  a  shipmaster, or  a  raih';iv 
station  agent  or  8liij)ping  clerk,  who  is  constituted  an  agent  t 
sign  bills  of  lading  or  freight  receipts  on  actual  receipt  of  tliej 
goods  only  ;  their  |)Ower  being  not  only  so  expressly  and  impliedkl 
"limited  and  circumscribed,"  but  it  being  notorious  to  every  onel 


'  At  J).  2m. 
2  rt5  X.  Y.  in. 
«  aa  Hun.  r.8i>. 
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6  3  Mill,  at  p.  270. 
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that  it  is  80  limited  and  circumscriltcd ;  and,  therefore,  any  one 
takiiifi  such  a  bill  of  ladinj,'  or  freif^ht  receipt  does  80  with  full 
i<nnwli-(i^'c  of  the  ''limited  and  eircumscrihed  power"  of  the 
iiuity  who  has  so  signed  it;  and  if  he  so  take  it  on  trust,  "  ho 
(Iocs  30  at  his  peril." 

'I'lu!  other  New  York  case'  is  to  the  same  effect.  There, 
aiiotlicr  Nt'W  York  case,  (iibs(  1  v.  Colt,'-'  is  referred  to,  where  a 
>liipiii:ister  had  authority  to  sell  a  ship,  with  reference  to  which 
111'  uiiidf  an  untrue  lepresentatiun,  and  it  was  held  that  the  inaster 
was  a  special  a^ent,  and  if  he  exceeded  liis  authority  when  he 
niade  the  representation,  Jilx  prinfipalx  icfre  not  IhhiuiI,  and  there- 
lore  t/ic  nninlii  ivtiK  iiijiiinHt  the  (V/i-tif  alone. 

This,  too,  is  opposed  to  the  holding  in  the  late  New  York  cases. 
He  had  power  to  sell  the  ship,  as  the  master  has  power  to  sign 
hills  of  lading,  but  "  whenever  f/ic  very  act  of  the  ai/eiit,"  in  sel  ing 
the  ship  or  in  signing  the  bills  of  lading,  is  not  "  authorized  l)y  the 
terms  of  the  power;"  or  '•  whenever  i/y  compttrin;/  the  ad  ihine  hy 
thf  iii/int  with  the  n'ordi*  of  the  power,  the  act  itself  is"  not  '•  war- 
ranted liy  such  terms  used,"'^  then  the  principal  is  not  bound  ;  as 
he  is  not,  as  the  owner  of  a  ship,  or  propi  ietor  of  a  railway,  when 
the  very  terms  of  the  power  are  that  a  bill  of  lading  or  freight 
rei'cipt  can  only  be  given  liy  a  nnister  of  a  ship  or  station  agent 
of  a  railway,  on  actual  receipt  of  the  goods;  and  such  bill  of 
lading  or  freight  receipt  has  been  signed  without  receipt  of  the 
t;(j()ds. 

The  absurdity  of  the  late  New  York  cases,  which,  as  we  have 
shown,  have  not  even  the  bad  merit  of  what  liord  Kllenliorough 
condemned  in  Waring  v.  Cox,'*  as  "  similitudinary  reasoning,"  is 
made  further  apparent  by  other  New  York  decisions,  such  as 
White  r.  Skiimer,^  Munn  v.  Commission  Co.,"  and  i)y  the  numer- 
ous other  dcM'isions  cited  in  the  reports  of  these  eases. 

Wt;  have  dealt  thus  exhaustively  with  this  (piestion,  because  of 
its  great  importance,  and  because  of  the  vast  amount  of  evil  that 
such  a  decision  as  Armour  v.  Michigan  Central  K.  11.  Co.'  is 
oaieulatcd  to  produce. 

Finally,  it  seems  that  the  court  itself  which  delivered  the  judg- 
nient  in  North  Uivcr  Hank  v.  Aymar,**  and  which  was  subseipiently 
overruled,  were  so  doubtful  as  to  their  own  judgment,  that  they 


'  Knssit.r  V.  Hossitcr,  8  Wuml.  494, 
4'.'!',  stiitril  tiv  US  sii/ini,  |).  41. 

■^  7  .Inhiis.'  3!i0. 

5  IJuli'  ii<  ruiinuliitcil  in  North  I?ivcr 
Rmk  r.  .\yiii,ir.  :\  Hill,  at  p.  2';<t,  im 
wliii  li,  nut  «itliimt  .1  j'ihxI  dt'iil  of  ilistor- 
tiiiii  aiiil  iiiisstiitiiif;,  tin-  rccnit  liadly-de- 
ciileJ  Niw  York  cases  are  made  to  rest. 


*  1  rump.  370. 
6  13  .l.diiis.  ;{()7. 
8  1.')  .lolin.s.  44. 
'  ti-)  N.  Y.  111. 
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required  a  scconcl  argument  before  they  could  ajjrec  on  the  judir- 
mcnt,  by  even  n  dividod  cdurt,  wliich  they  did  deliver.  And  Hk 
very  t?rouna  upon  which  they  did  decide  the  cnsc,  according  Id 
their  own  sho\viii)f,  in  the  subsequent  case  of  Staincr  r.  Tyscn,' 
is  conclusive  to  show  that  the  case,  even  before  it  was  overruled 
by  the  Court  of  Errors,  was  no  authority  whatever  for  Armour  r. 
Michijran  Central  R.  R.  Co.'-* 

In  this  latter  case,  the  power  of  the  master,  or  railway  station 
ajient,  with  reference  to  bills  of  lading'  and  freij;ht  receipts,  is  ii 
special  one,  limited  and  (puililied  by  the  fact  that  he  has  no 
power  to  siirn  them  except  on  receipt  of  the  <foods.  While,  in 
the  exce|ilional  matter  of  ne<;otial)le  paper,  as  was  the  ease  in 
North  Uiver  Bank  v.  Aymar,^  the  j)rincipal  had  "autliori/nl 
another  in  i/encral  wonh  and  without  any  ifialijii'tttion  to  give  hii* 
notes." 

Cowen,.!.,  who  delivered  the  judi^mcnt  of  himself  and  UronsMn. 
J.,  in  N'oith  Uiver  Uauk  v.  Aymar,  says  of  that  case,  in  Stainer  r. 
Tysen^:  "The  ari^ument  by  which  those  who  advance  money  or 
dischartro  debts  on  the  faith  of  paper  executecl  under  letters  of 
att<u"ney  like  this,  claim  that  the  principal  shoidd  i)e  bound  at  all 
events,  is.  that  he  has  authorized  another  in  i/cncrtif  wm-iU  mi'l 
without  mil/  ifiafifii'afion  to  give  his  notes.  That  having  given 
S7ich  authorlfi/,  he  cannot  recpiire  any  person  who  takes  under  it 
to  notice  and  decidi;  at  his  peril  whether  th(.'  agent  acts  in  good 
faith  towards  his  principal  or  not.  That  he  has  virtually  author- 
ized his  agent  to  speak  conclusively  and  by  way  of  estoppel  as  to 
all  extrinsic  circumstances,  —  all  facts  not  apparent  on  th  faoe  of 
th'  pou'er,  or  actually  known  to  the  man  who  trusts  to  it.  That 
the  attorney,  by  the  very  act  of  making  the  note,  Ac,  does,  in 
effect,  declare  that  it  is  available.  Some  of  us  felt  so  mufli 
dilliculty  upon  this  argument  in  the  North  River  Hank  r.  .Vyniar. 
that  we  held  the  question  under  advisement  and  directed  a  second 
discussion,  which  took  place  in  the  course  of  the  same  term  at 
whi(!h  the  present  case  was  argued.  The  answ(;r  given  to  tlie 
argument  is,  that  such  letters  of  attorney  import,  in  their  own 
nature,  an  obligation  to  act  for  and  in  behalf  of  the  principal  and 
in  his  proper  business  ;  that  the  man  who  receives  the  note  is 
bound  to  look  to  the  jiower,  and  in  so  doing  nmst  take  notice  of 
its  legal  ert'ect  at  his  peril  ;  that  he  is  therefore  bound  to  see 
that  the  attorney  does  not  go  beyond  his  power  by  making  or 
indoising  notes  for  the  benctit  of  liimself  or  persons  other  than 
his  principal." 


1  3  nill,  279  '•/  scq. 

2  (55  N.  Y.  111. 


«  3  Hill,  262. 

*  3  Hill,  280,  281. 
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As  llie  Hhipmastcr  is  not  autliorizcd  *' /n  general  worth  and 
without  (tnif  ijuallfiration"^  to  sijrn  bills  of  hiclin;:  ;  imd  us  tlio  fact 
'\A  '^  ap/iantit  on  the  face  of  his  pouur^'  that  he  is  not  authoii/cd 
to  sign  l»iiis  of  iadint,'  witiniiit  rt'cci|it  of  the  /.'oods  ;  the  rntio 
il,ciili)t<li  of  North  liiver  IJank  v.  Ayniar  itself,  is,  as  c\ plained 
liv  the  same  court,  and   l»y    the   same  ,iiuljj;e  who  dcliscretl  tlu; 

j  jiKluintnt.  in  Stainer  v.  Tysen,*  that  the  juirty  taking  sneh  hills  of 
linlinLr,  as  eonsitrnee,  or  indorsee,  *'  muxt  tiikr  itotioc  of  the  Ifi/al 
fij'ri-t"  of  the  power  '•  dt  hin  prrll ;''  and,  therefore,  in  principle, 
North  Kiver  iJank  r.  Ayniar,-  instead  of  being  an  authority  in 
favitr  of  Armour  /•.  Michigan  Central  K.  li.  Co.,"'  is  uctuully  an 
authority  against  it. 

It  is  thus  oiivions  why  the  counsel  in  North  River  I»ank  v. 
Ayuiar,'  stated  his  proposition  in  the  self-4'videiit  manner  in 
which  lie  did,  and  in  a  manner  radically  dilTi-rent  from  the  way 
in  which  it  has  since  been  misunderstood,  misstated,  and  dis- 
tortrd.  IJecanse.  in  that,  case,  the  i»ower  was  actually  ijeneral  and 
i('lt/i"iit  liinitatiiin  or  quail jirnt ion  in  the  jmicr  itsrlf,  to  sign  notes 
in  tlie  name  of  the  principal  ;  entirely  unlike  the  case  of  a  ship- 
master acting,  in  signing  bills  of  lading,  under  special,  limited, 

|i|Maliried  power.  It  therefore  suited  camisel's  pur|»ose  in  North 
Hivtr  Hank  r.  Ayniar,'' to  say  almost  literally,  "  If  the  agent  has 
the  power,  he  has  the  power,"  or,  really  literally,  ^'-  J/  the  iwrif  act 
iluiH'  Is  irlfhin  the  very  term»  of  the  power,  then  the  principal  is 
hiiund.'" 

The  ultimate  outcome  of  this  grossly  distorted  nde,  in  Go  N.  Y. 
iiud  "o  llun,  is  as  opposite  to  the  rule  as  originally  st;  ted,  as  the 
antipodes  are  to  each  other;  and,  as  far  as  Armour  i.  Michigan 

jCeiitral  R.  R.  Cof'  rests  on  the  authority  of  that   rule;  and,  mis- 

|iuiilcrstanding,  misstating,  and  misconstruing  it,  it  does  so  coni- 
plitcly  ;  that  case,  and  the  few  other  cases  which  have  followed 
it.iin'thus  shown  to  have  been  decided  absolutely  without  even 

|tlic  sciublance  of  authority. 

After  this  cj-pox^  it  will  not  bo  surprising  to  find  Story,  without 

lliaviug  !m  t,'u  aware  that  the  judgment  had  been  reversed,  actually 
("iting  North  Kiver  Bank  *•.  Aymar,'  as  he  lie  does,  not  for  any 

|sii('li  proposition  as  is  contained  in  Armour  v.  Michigan  Central 
|1{.  1{.  C"o.,Mmt  really  for  this:  — 

"An  agent,  who  is  authorized  to  draw  and  indorse  notes,  and 

[to  draw,  indorse,  and  accept  bills  of  exchange,  can  act  under 


•  3  Hill,  2S0  d  seq. 
a  3  Hill,  2(52. 

"  C)  N.  Y    111, 

*  3  Hill,  262. 


6  3  Hill,  2fi2. 
«  «5  N.  Y.  111. 
'  3  Hill,  2»;2. 
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null  authority  only  to  the  extent  of  his  principaVs  business,''*  Ac.;' 
evidently  not  for  on-j  moinci>t  tancving  tlmt  that  case  was  in- 
tended  in  eiTect  to  o  errule  and  reverse  tlie  whole  niassol'  the  liiw 
in  Chapter  0  of  his  work  on  Agency,  on  the  Natnro  and  lixtoiu 
of  the  A<?(!nt's  Authority,  and  to  unsettle  and  destroy  tlie  griMt 
mass  of  the  \vell-estal)lished  principles  of  law,  which,  growin- 
with  the  coniinon  law  itself,  have  grown  up  and  become  tiiui 
which  wc  recognize  and  know  as  the  Law  of  Agency. 

'  Story  on  Agency,  IHh  til.  §  GU. 
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RAILWAY  CONTUACTS  FOR  TIIROL(iII  CARRIAGE  OF  GOODS. 

Closki.y  connected  witli  the  subject  of  Sales  is  that  of  tlni  for- 
wiirdiiii:  of  (he  uoods  soM  and  htJ||gh^  Indeed,  the  forwanliai^  of 
Ihe  goods  IS  VL'i'v  fie(iiieutly  made  an  essential  part  of  their  pur- 
chase, as  the  express  condition  on  which  the  goods  ai"c  bought. 
As  we  have  intimated  in  the  concluding  note  to  Volume  I.  of  this 
work,  the  decisions  in  this  count i-y  as  a  whole,  njx)!!  the  (juestiou 
ot  till'  Iiivl)ility  of  railroad  companies  and  other  common  carriers, 
tor  till'  trans|iortatiou  of  goods  received  by  them,  to  Ix;  conveyed 
(uer  ail  entire  route,  of  which  the  receiving  carrier  directly  con- 
trols but  one  link  of  the  entire  chain  of  route,  are  in  a  most  un- 
siitislaclory  state.' 

'I'lie  law  as  established  in  Kngland  on  the  (lucstion,  as  we 
shall  clearly  show,  notwithstanding  the  statements  to  the  contrary 
l)\  some  of  the  text-writers  and  by  many  (d"  the  courts  in  this 
country,  is  perfectly  sound,  and  the  decisions  thei'c  uniform  and 
tlioruiighly  consistent.  In  this  country,  however,  the  state  of  facts 
iu  llie  matter  is,  we  thiidv,  directly  aiid  sadly  otherwise.  We  trust 
to  make  the  law  in  the  nuitt;  •  ncrfectly  clear,  removing,  in  a  full 
investigation  of  the  cases  dcv  «,'d  in  Knglai.d  and  in  this  country, 
all  the  doubt  ami  uncertainty  which  vicious  decisions  and  piu*- 
v<Mted  iiiterjiretation  have  throwi    about  the  sul)j(  ct. 

Where  the  carrier  enters  into  an  express  contract  for  the  car- 
riage of  goods,  it  is  clear  that,  whether  in  iOnglaiul  or  in  this  coun- 
try, »lie  extent  of  his  liability,  where  a  loss  takes  place  on  a 
|Hiitinu  of  the  route  not  tinder  the  carrier's  ininu'diate  control, 
,de|ieiids  on  the  nature  of  his  contract  rather  than  on  any  gem-ral 

'  Our  iiiti  iiliiiii,  wlii'ii  (•(iTiiiiii'iii'iiij^  tlic  imsMtisructdry    |'.)sitii)ii    in    lliis  iminlrv, 

ili.Miis-.inii  III  tl.i^  Miliji'tt,  was  ti>  iiiiiki-  it  fully  .iihtilymn  lis  in  iluiui;  so.     Wr  trust 

I  Hull'  til  Viiliiiuc  I.  |i.  ({.''iS  ;    liiit  in  our  tliat    with  this,  as  witli   tin'  many  tillicr 

lliiiroiiu'li   ilisriissiiiii   "if    the    siiliji'it    W(>  ciinllii'tiiii;  i|ursliiins  of  law  \\v  liavc  in- 

Will'  r.uriril   to  such  Iriif^th  that   wi-  di!-  vcsti^jatcil  in  this  vvmk,  it   will   lie  fnuml 

ciiliil  to  Miaki'  it  ft  sr|iarati'  I'ait  ;   I  hi'  im-  that    we   havi     rcai'hnl  ii    sound  and  ini- 

|iiirt;uii'i'  ol  the  i]U(,'.'itioii  involved,  and  its  aiitiWcrublu  coiiclu.siuii. 
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principle  that  he  is,  or  is  not,  liable,  independent  of  the  terms  of 
liis  contract.  For  instance,  if  a  carter  take  <j;oods  from  a  ware- 
house under  a  contract  to  deliver  them  to  a  ship  or  a  railway,  his 
contract  is  executed  when  he  d(!livors  the  gootls  to  the  con- 
tract destination,  the  shij)  or  railway.  But  if  a  carter  take  <roods 
under  a  contract  to  deliver  them  to  a  distant  place,  the  contract 
destination  is  that  distant  place,  even  though  he  may  himself  con- 
vey them  over  only  a  portion  of  the  route.  In  the  large  majority 
of  such  cases  it  is  a  question,  whether  in  Kugland  or  in  this  coun- 
try, as  to  what  is  the  proper  construction  of  the  earriei's  contract. 
In  great  numliers  of  such  cases  the  goods  are  carried  under  con- 
tracts tlu!  terms  of  which  are  clearly  expressed,  and  where  the 
construction  should  be  precisely  the  same  whether  the  (piestion 
arises  hero  or  in  England.  The  lial)ility  of  the  carrier,  we  take 
it,  in  such  cases,  is  simply  that  of  contract,  and  where  the  terms 
of  the  contract  are  not  expressed,  anil  the  contract  has  to  be  es- 
tablished by  evidence  from  which  the  nature  of  the  contract  has 
to  be  deduced  or  implied,  it  is  ol)vious  that  very  slight  circum- 
stances necessarily  have  great  weight  in  governing  courts  in  their 
decisions  as  to  what  the  contract  is.  The  lial)ility  being  siniply 
that  of  contract,  the  contract  being  shown  will  govern  the  parti- 
cular case,  and  wc  sec  no  reason,  on  principle,  why  the  construc- 
tion of  any  j)articular  contract  should  be  different  here  from  what 
it  would  be  in  Kngland,  or  in  one  State  fi'om  what  it  would  Ije  in 
another.     We  examine  some  of  the  authorities. 

Upton  IK  Clark  ^  was  an  action  against  the  defendant  as  a  com- 
mon carrier.  It  appeared  that  the  defendant  kept  a  booking  ollice, 
at  which  parcels  were  booked  for  a  considerable  number  of  coaches 
and  wagons,  and  that  the  i»ox  for  which  the  action  was  brought 
was  booked  there.  The  words,  "  conveyances  to  all  parts  of  the 
world,"  were  on  a  board  at  the  side  of  the  door  of  the  defendant's 
ofVice,  with  a  list  of  places,  including  Windsor.  The  l)ox  was 
booked  for  Windsor,  and  was  delivered  by  the  defendant  to  a 
Windsor  carrier,  but  never  reached  tiierc.  On  this  evidence,  Fiord 
Tenterden  held  that  the  defendai  t  wis  not  liable;  the  contract 
with  the  keeper  of  a  l)ooking  ollicc  noi  implying  that  he  assumed 
the  responsibility  of  the  carrier. 

This  case  was  allirmed  in  (lilbert  v.  Pale,'^  Coleridge.  J.,  then> 
saying  :  "  In  the  case  of  a  carrier,  the  hiw  presumes  that  he  will 
do  h"  duty  ;  and  a  plaintift'  who  charges  him  with  the  breach  of 
it,  must  give  some  evidence  of  non-performance.  The  fact  that 
the  goods  have  not  reached  the  consignee  is  such  evidence  against 
the  carrier,  and  calls  upon  him  to  discharge  by  other  proof.  So 
>  2  C.  &  r.  S98.  «  5  A.  &  E.  543. 
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in  the  case  of  tlio  keeper  of  a  booking  otVice  ;  to  call  on  him  tor 
:m  answer  to  such  a  charge  as  the  present,  some  evidence  must  be 
unven  ol  the  non-pert'ornuince  of  his  undfrtaking  ;  Imt  tiiul  is  not 
done  1)}'  merely  showing  non-dclivci'v  of  the  gocxls  to  the  con- 
siiiiiee.  Sii^ijione  tjoodx  w<rf  Irff  ivitli  a  currier  to  U  taken  hij  him 
ti>  York,  ami  from  thence  fortvanleif  to  Eilinfniri/h,  ivonlil  it  be  nnf- 
fii'iciit,  in  (in  action  aifainnt  him  for  nei/lii/ence,  to  sh<nc  thitt  the 
i/0'ii/.s  (lit/  not  rearh   Klinlmriih  / " 

So,  in  Syms  /•.  Chaplin.'  as  to  the  persons  contracting,  the  evi- 
dence showed  that  the  first  receiver  of  the  goods  did  not  contract 
to  e\\.vv\  them  to  London,  hut  oidy  to  cany  them  to  Mcoksham  to 
Itc  conveyed  or  forwarded  to  London,  and  it  was  held  that  his 
iis|innsibility  cetir^ed  on  delivering  the  goods  at  Meeksham,  and 
that  the  carrier  from  Meeksham  t(»  London,  to  whom  the  goods 
were  dtdivered  at  M'.'eksham,  was  the  party  responsible  to  the 
owner  l':>r  their  loss.  And  in  (iarside  v.  The  Trent  Navigation 
Co..'-  where  the  del'(>n(hint.s'  contract  was  to  carry  goods  from 
Stourport  to  Manchester,  to  be  tlicnce  fi>nrar<lei/  to  Stockport, 
mid  the  goods  were  destroyed  by  an  accidental  (ire  in  a  wariihousc 
at  .\'ancliester  before  they  had  an  opportunity  to  forward  them  to 
Stud:  ■•♦,  they  were  held  not  liable,  as  they  were  then  holding  as 
waiel    I    •  .len,  and  not  as  carriers. 

The  (picstion  came  up  in  Hyde  r.  The  Trent  iV  Mersey  Navi- 
gation Co.,^  where  the  receiving  carrier  contracted  to  carry  goods 
to  .Nhmchester,  and  they  were  destroyed  by  fire  at  Manchester  ; 
the  question  l)oing  whether  (he  carrier  was  liable  for  their  non- 
delivery at  the  residence  of  the  consignee  in  Manchester.  The 
carriers  having  included  in  their  freight  a  charge  for  cartage,  tlujy 
were  h(dd  lialde  for  the  loss,  caused  by  the  act  of  a  connecting 
carter.  The  matter  was  considered  by  all  (he  judges  as  to  whether 
such  a  liability  would  have  otherwise  existecl.  with  reference  to 
which  they  were  undecided,  l»ut  (iiey  all  held  that  the  charge  for 
cartage  was  (h.'cisiv(;  to  show  that  the  liability  (d'  the  defendants 
continued  until  the  goods  were  delivered.  The  case  is  an  instruc- 
tive one  and.  on  this  j)oint,  is  (piite  in  harm<tny  with  Muschamp 
V.  liiineaster  Hail  way  Co.,*  and  tin;  later  Kuglish  casi^s.  The  fol- 
lowing, as  apiiliealil(>  to  some  of  the  di'cisions  in  this  country,  fi'om 
(irose,  J.,  in  Hyde  v.  'IMie  Trent  A-  Mersey  Navigation  Co.," is  note- 
worthy: "  Wludher  it  be  or  be  not  a  delivery  maif  iJejtrnd  on  the 
'ji-m-ral  cuxtom  of  the  trade,  or  the  particular  aHa;/e  which  hax  pre- 
vailed between  the  parties  themselves.^'     But   in  Fowles   v.  The 


>  r.  A.  &  K.  634,  C43. 
«  4T.  1{.  r.8i. 
»  6  T.  K.  3yu. 
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Great  Western  Railway  Co.,'  although  the  reecivinii  railway  made 
one  entire  charge  for  conveying  goods  as  veil  l»y  their  own  rail- 
way a.s  hy  connecting  carrier.s,  they  were  held  not  liable  tor  a  Inss 
caused  liy  a  connecting  carrier,  having  specially  by  a  clau.se  in 
their  contract  exempted  themselves  Ironi  such  liiiltility. 

So  in  Mus(thanip  r.  Lani-aster  llailwtiy  Co.,'-^  wliieh  has  beeon^.c 
the  great  leading  ease  on  the  question,  the  matter  is  put  simply 
as  one  of  eontraet.  There,  a  parcel  was  delivered  at  Lancaster, 
to  the  Lancaster  Railway  Co.,  directed  to  a  person  at  a  place  in 
Derliyshire.  The  person  who  l»rought  it  to  the  station  (.'lleiiMl  to 
pay  the  carriage,  but  the  l)ook-ke('per  said  it  had  better  be  paid  In 
the  person  to  whom  it  was  directed,  on  tiie  rt-ci-ipt  of  it.  Tin; 
Lancaster  company  were  known  tn  be  proprietors  of  the  line  only 
as  far  as  I'leston,  where  the  railway  unites  with  the  N'orlii  Cnioii 
Fjini",  auti  that  afterwards  with  another,  and  so  on  into  l>t.'rl»\  shire 
The  parcel  was  lost  after  it  was  forwarded  from  I'l'eston.  The 
judge  (  Uuli'e,  II.)  directid  the  jury  that  when  a  conunoii  carrier 
takes  into  his  care  a  parcel  directed  !o  a  particular  place',  and 
does  not  iiy  positive  agreement  limii  liis  responsiliiiity  to  a  puit 
only  of  the  distance,  that  i  .  pn'i;ia /ii.'li-  evidence.'  of  an  undertak- 
ing on  his  part  to  carry  the  parcel  to  th<;  place  to  which  it  is  di 
reeled;  and  that  the  same  i-sde  applied,  although  that  place  were 
beyond  the  limits  within  whicli  he  in  general  professeij  to  carry  on 
his  trade  of  a  carrier.  This  direction,  ;'.\r>n\  the  correctness  of 
which  we  should  think  tliei'c  could  scarcely  i)e  a  (piestion,  was  un 
animously  sustained  by  the  full  court.' 

•  7  Kx.  •ti'{>.  I<iiiil  "f    oiitr.iit.     It  is  in  ■Jiilmtiiiii'i-  },'iv- 
■''  8  M.  &  W.   121.  Ill;,'  In  tlir  iiii'rii-!'s  it  ncriciiil   juiwi'i   oldiij; 

*  I.Diii  I'liiil  H.inm  AliiiiijiT  tli;is  di-alt  tin'  wliulc  linr  of  coiii.'  !•.  (iiiiku  at.  tlnir 
with  the  iiiiittLT  :  "Till'  siiiipli'  lii'.c-tioii  |ili'asiiri'  iVcsli  loiitriirt.-i,  wliii  li  shall  '<"■ 
ill  tills  cast'  ix,  wlu'tliiT  tin-  l<ariiiil  .jinljjr  iiiiiiliii','  ii|"iii  tlii'  |iriiiri|ial  whit  I'lniiloy,  i 
iiiisilirri'tcd  tin' jiii  y  ill  li'lliii!»  tin  iii  that,  tlatii.  lint  il,  as  it  is  ;iiliiii!t<Mi  mili.ld 
il  till'  I'asM  wt'ir  stripiH'.l  ut'  all  oiIkt  i  ir-  siijcs,  it  is  cle.ir  lliat  snmi  tiling  iiimr  ^v.i.* 
(r.iiiistiiiii'rs  licMiinl  thi-  iiiiir  tact  of  kinnvl.  nii'Hiit  to  Iti'  iIoik!  Iiy  tin-  <!i't'iiiclaiits  than 
cil^i!  ))y  tin;  paitv  that  the  ilcfi'inlants  fan yini;  as  far  as  I'fi'ston,  i-,  it  not  for  ilic 
»vi'ii-  caniiTs  only  iVotii  l.aiii'asfci'  to  I'li-s,  jury  t<i  say  wlmt  is  thi-  I'milrnci,  ami  ho  ■• 
toll,  aiiil  it.  Ullilrv  ^urll  I'iliMllilstaiiics,  they  milch  niorr  WiiH  li  ii'l'  rtnk^i,  tn  he  i/oih  I  i 
an  r|('cMl  a  |iani'l  to  l.'i' I'ariicil  on  to  a  inorii  lln-in '^  Now,  it  m/.tinlif  uiiiflit  he  /r  ■ 
(Uslaiit  iila'i'.  they  wi'ii-  liiMr  tor  the  loss  Di.il  f/o  rmilytH  hrfirxa  llirs-'  jmrfifs  (/■'« 
of  it,  this  liciii){  fviiliio  .'  irhfiii'f  thi-  jurn  "iick  tin  Ihnf  %i'ifiifd>'l  >"i  the  roimsl  j'or  the 
iiiiijht  iiii'rr  that  tiny  illhliTtook  to  rarry  ilifnii/ntiis ;  lait  oilier  views  oi  the  im;!' 
it  ill  sali'ty  ti)  >lnt  I'lan'.  I  tliU'.k  thai  in  may  lie  siijiiicstnl  c|tii!rif  )irotnili|i> ;  sii.li, 
this  |iro|ios'lioii  tiii'if  Wiis  MO  ini'-iiiriM'tioii  fop  iii^taini',  is  that  these  iiiihvay  ei.ni 
It  is  iliiiiUeil  by  the  ilifiiiilaiils' roiiiisel  jiaiiies,  though  sejiaraie  ill  tiiiliisilves,  i. 
thai  !lic  i|'fei)il;.iils  eontiart  to  ilo  some-  III  the  lialiii,  tor  their  own  a.lvaiilasje  i 
t!<ir!;^  more  with  llie  |"iieel  thaii  mi'rely  inakiiii;  >oii*r\''ts,  oi'  whiih  this  was  -ii, 
I'arry  it  to  I'ristoii.  I'liev  sav  tie'  eti>{Uj»<'-  to  eoiiviy  },;ooils  -.ilonj^  the  wlmle  line  In 
iiieni  is  to  eariy  to  i'i-e.!o?i  ainl  tlieie  to  'he  ultiniale  tiTiiirms,  ( aili  ot  tlieni  lieJi'L,' 
(It'liver  it  to  in  a;?.'iit,  "  h  >  is  to  eariy  it  aireiits  of  tin  other  to  rarry  tlie;.i  forwa^l, 
further,  wh"  is  ul'terwuios  to  Iw  r<'|ilaeei|  ainl  eaeh  receiving  then  share  of  the  |"  i- 
by  another,  anil  so  on  until  the  einl  of  tliR  its  from  ii;i'  last.  The  I'aet  that,  ac  o'  ' 
journey.      Now,  that  is  a  very  ylalwrate  inj;  to  the  iigiteinent  jiroveil,  the  carruti^ 
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Miisfliiiiup  '■.  LaiwastiM"  Uy.  Co.'  was  anirnuMl  in  {h<-  Querii's 
I»('?K'li,  ill  Watson  r.  TIjc  AmltiTtrato  Ry.  Co.,-  wlu-iv  Ihc  "  uin 
paiiy  was  held  lialilc  for  flain.igcrf  cau>>oil  In  tlchiy  in  fur\vanlin<j  a 
iiKMli'l  wliicli  svas  to  c'onipt'tt"  for  a  j-rizc,  aliliouuh  ihc  il-Iay  \va.>i 
not  caiisrii  by  the  iccrivinir  and  cnMtiia-tiiig  railway,  fiut  by  a 
(•(MiiiotitinL'  railway.  Pattt'son.  .J.,  said:  ''If  carriers  rcciMvi;  a 
pafkajrc  ("  <'<in'if  it  ti>  n  p'lrti.uil^n  />/,t<-i',  whctlicr  lliry  ilirnisolves 
:;u!v  it  all  the  way  or  not,  fliey  njiist  1»(>  siid  to  liaM'  the  convcy- 
iiii;  ot  it  ir.  llic  i'\n\  (tf  \\iv  journey,  and  the  oilier  jiarties  to  wlunn 
tin  V  may  liand  it  over  are  their  ajients.  We  nnist  adlioi'o  tu  this 
jiriiiciiile.  and  the  company  are  clearly  lialtlt%  vudess  tiic  fads 
slidw  that  their  resp(»usil>ility  has  dettmnined."  The  (mestion  was 
similarly  decide<l  in  Scot  horn  v.  South  .'^talVoidshirf  I{y.  Co„^  and 
(III  the  same  ^rt)und  a.s  in  the  previetis  cases,  naru'-ly,  that  it  was 
a  matter  *)f  contract,     Th"  plaintill  delivered  at  Ihe  company "s 


■'^mt 


»•.(,•  lo  he  jiniil  a/,  Ihr  end  of  tlf  jnurnoj, 
ratlii'i  coiiliiiiis  the  iiottDii  tluil  llic  yvr- 
^oii>  wli"  wi'if  to  cany  tlic  piuKls  liuin 
!'!•  -ti  11    to   thfii    lihii!    (kstiiiiiiidi)    wtii' 

linl.  I  till'  'MinttKl  dl'  till-  iji'l't  inliiit.-,  wh'i 
,  (lUM'ciuriitly  cxcivisfil  s.iiuc  iiillui  iici'  'iiid 
{i;;rii' y  lifU'ii'l  till'  itiimcili;itt'  li'iiniiius  of 
ilii  u-  (iwii  iiiilwiiy.  !•''  il  ii'if,  tlii'ii.  a  i|Ui's- 
t;  i:i  for  tilt- .jury  to  siiy  n-lntt  (h  inifun  of 
ii.,\  f'.ntrui-t  ii-iis  f  aiiil  i^  it  not  as  r('a.'>oii. 

i'l'  ati  iiilrrt'iici'  for  tlit'iii  to  (li'itvv,  Unit 
!h,'  uliolc  wic  one  cniilin.  1  as  tlic  i"iii- 
liMi'  I  li.iniiy  thiiil<  llii'y  vvouM  hv 
\v>:<  ly   to   infer  so   I'lal'Mmtc  a  roiitiaL't  (is 

tll.ll    vvllirll    III,,    llcfcllllailt"'     COIIIISi'l     sug- 

j,">i,  iiiuiii'ly,  lliat  as  the  liiii-  of  tlif  ('•■• 
li'lnlaiits'  railMay  tfliiiiiiatt's  at  l'rf-.ic!i.  it 
i-  Im  lie  |ii'<'sii;ii«.<l  that  tlti'  |ilailitill',  who 
in'ni-l'il  till'  gooil:^  to  tlu'lM,  tuadt'  it  n 
jilt  111  his  l>ai>,'aiii  that  they  sho'".!i|  (in- 
[il'iy  till-  him  a  fn-sh  a«i'iit  hotli  at  that 
(iLi'i-  ariil  at  cvcrv  .siil'-<.'i|i!('nt  i  hai  gc  <.f 
niiluMV  or  convi.'yatu'f,  aiiil  on  ca.h  shi'.l- 
iii:,'  111  tilt'  giMiils  jfivif  siii'h  a  ilocmiii'iit  to 
tin-  iirtv  a^iiii  as  slidiild  rciiiiir  iiiiii  vr- 
■|''  :  iliii'.  t<ii|niiiM'  the  owner  of  i.;oo.is 
m;i!  uiiiler  sncli  liiviiiiistaiiiis,  whri.  he 
lilels  Ihey  do  not  colne  to  '  tnos   to 

till'  i-iilway  ullice  and  ;ii  'ii|ilrtint, 

tiii'ii  il  the  ili'l'eiidant-  *'};uiii''iit  in  this 
■  IS.    lie  well  I'lninded,  uti'it-ss  tlio  milwav 

Hininiiv  refuse  to  supply  liiin  with  the 
!i:.iiii    of  till'   n  'W  ««ent,  they  break  tht-i. 

ititiet.  It  in  lru»-  tliat,  |irac'ticii!ly,  u 
iii;'i'(    wwtik.    no  ffr»:  \t  tlilTeri'iiee    t'-   th* 

'■'Hirietcr  'it  the  t;oods  wliiih  was  the  real 

'inlrai'i,  if  their  not  wimicilialely  furnish- 
iiiif  liiiii  with  the  nuine  -^oiild  entitle  him 
I '  liriii„'  an  a-  tioi  H(irain*t  tht:m,  But  (Ik 
(ui'Minn  in,  why  dhoiiM  tiie  jury  inffr  oiif 

'  "lnM'  i,ti!itra(.ts  iTithif  than  the  other? 
iVtiieh  of  the  two  is  the  more  nulural, 


the  iiHire  ii.'iial,  llif  nioro  jnoliahle  (  Be- 
sides, ///(  (iin'iinjr  ninii'';/  !•<  imj  in  this  case 
I'lii:  uudiviilid  si'iii,  radii'r  •*»]  imlts  thf 
iiif<.)riici,  that  ait!ioil'.;h  these  cairieis 
larry  only  u  eert'iin  disiaiH'o  with  their 
own  vehii'li's.  ihey  make  snliiirdinali'  lon- 
traet...  with  Uie  otiier  eiirrieis,  and  are 
pailnets  inl-r  ne  as  to  llie  earriaj,'i'  iin'iey, 
—  a  laet  of  wliieh  the  owinr  of  the  un  ids 
cniild  know  iiotliin^.  ii>  he  only  |Kiys  t'lu 
I. lie  elilir"  Mini  at  the  ,'ii|  of  the  juliruev, 
whii'ii  ;in'y  aft.'i'A.uds  divide  as  tiny 
Jilease.  Nil  oiilv,  theiefove,  Vi  'hert'  <i'«ir 
cvidt-iir-  of  tl'i-  heiiij,'  the  naiiin'  of  llie 
Colitiaet,  Imt  it  in  the  most  likely  eon- 
trai't  under  the  (''rii;nist.in«es ;  for  it  is 
adt'.iii'i'l  that  th'-  delViidunts  und.vinok 
lo  lo  ninre  than  simiily  to  eatry  the  goods 
from  Lal"'aster  to  eiestnli.  TItr  ichlt 
n'.iiO'r  i.t  Ihtfiiiiif  (I  >/i(',vOii«  fur  tht  jnrtf 
lo  dAermint  itknf  fh<  (uxlniet  uvs  on  the. 
evidriir  U !<»•>■  Ihii I.  .  .  .  in  i  asi-s  like  tliu 
jiri'sent.  /'•;'/'  '((/ii/'  rir--Hiiisla;t!is  miifht  no 
(hiak  ht  ad</t(i:)d  In  rihiit  the  i;itinnce 
I'Vic'A.  prii.id  fiici,',  must  III  »»af/«,  of  the 
Uiitndiinfn  haviiij  loidirtiik'-ii  lo  ciirrii  Ike 
joihl.s  liti  u'hii/i'  wail.  Tli«r  iHkiiiK  i.'L.irge 
ef  the  j.n.ri .!  is  not  put  us  ouu-lusivi-  evi 
denee  if  the  eonti  ft  sued  on  hy  the  |ilaiii- 
tift  ;  il  is  olil»  /•■  .i;  d  J'lcii  ivideiiee  of  it  ; 
•nd  it  is  useful  an<l  reiisiiii;ililf  for  the 
'icnelil  'I  the  pulilie  that  il  shieild  k  so 
coiisid.  rid.  It  is  hetdr  that  limse  who 
uhdirrake  the  e.irria;;''  of  panels,  for  ihi  ir 
niufiiHl  henejit,  should  an aii^'e  matters  of 
this  kind  iiler  n< ,  and  shvUild  •••■  taken 
'jach  TO  have  m:ide  the  other*  th-Jir  agenU 
(e  rarrv  forwed." 

»  8  M.  &  W    421. 

•■'  1.1  Jur.  4*5. 

'  S  Ir.t   »41. 
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station  in  Staffordshire  certain  iroods  luldrossed  "  to  the  East 
India  Docks,  London,"  and  paid  one  sum  for  thoir  carriai^o  tlio 
whole  distance.  l>y  the  practice  of  tlie  company  all  t;oods  dcliv- 
ered  at  that  station  for  London  are  forwarded  on  tln-ir  own  lino 
to  nirmini^ham,  and  from  thence  by  the  London  iV  North-NVcsf- 
t'ln  Railway.  IJefoi-c  the  noods  in  question  arrived  in  London, 
the  plaintill  directed  a  clerk  at  the  Ijondon  station  of  the  latter 
company  to  forward  tht'in  to  another  plac(\  which  tin.'  clerk  prohi- 
ised  to  do.  The  ijoods  were,  however,  delivei-ed  ae<;oi(lin,u;  to  tlie 
oriirinal  address,  and  were  thereby  lost,  'i'he  {'oin-i  of  ivxcheipier 
held,  unanimously,  that  the  South  StalTordshire  Itailway  Company 
were  lialile  for  the  loss.' 

The  same  principle  was  acted  on  i)y  the  Court  of  (\>mmt)U 
Pleas,  in  Crouch  n.  London  iV  North  Western  Ry.  Co.,-  where  it 
was  held,^  that  there  can  be  no  reason  why  one  company  should 
not  be  C(unmon  carriers  upon  the  line  of  annther  company. 
Whether  they  ar(!  or  not  is  cleaily  a  matter  of  contract  ;  or  which 
umiiunls  to  the  same  tliintr,  as  in  this  case,  where  they  holti  them- 
selves out  as  siudi  connnon  carriers  over  another  line.  Thus,  in 
this  case,  it  was  held,  that  a  railway  which  holds  itself  out  as  a 
carrier  of  <;oods  between  two  places,  one  of  which  is  beyond  the 
conlines  of  Knuhind,  is  still  subject  to  the  common-law  liability 
of  a  carrier  for  hire,  and  is  bound  to  iiccept  all  L-'oods  which  aro 
reasonably  tendered  to  it  for  conveyance  between  those  limits, 
even  tliouuh  its  line  extends  only  a  part  of  the  distance  betwe(>n 
snci\  limits,  connection  beini^  made  at  an  intermediate  point  with 
another  railway. 

Wilby  /•.  The  West  Cornwall  Ry.  Co.,*  where  a  part  of  the  car- 
ria;:.  was  by  water,  by  steaml)oat,  is  to  the  same  elTect  ;  the  con- 
tract with  the  railway  company  being  held  to  have  covered  the 
entire  distance.'* 

'   AliiiTsnii.    [{.,   saiil  :    "ThtTo  ciili   lu)  tfiitioii,  roinmuiiii-itcil    it   tn   the  ilcriini- 

no  ili)iil)t  tluil  the  ilct'i'iiiliints  lurtilc  11  con-  iiiits'  iip-iit,  wliii  was  imtlinriviiMl  tn  liclivir 

tiiii't    III   riirry   the    iiliiintitts'    ^hkIm   tlie  llu-  t-omU  m  rmiliii;,'  to  the  nii^iiiiil  inii. 

wlioh-  ilisiam  e  to  Loiiiloii.  for  tertuiii  re-  trnei,  luel  ilcsiicl  jiim  not   to  seixi  tlniM 

Wiilil    for  llie  entile  ioiiilievi    iitlil    there   is  aeeonliliij  to  tlic  direclioli  Upon  the   |iii!  k- 

.•il»o  no  iliiulit  that  tiev  wuulil  havr   Iwn  aj^i's,  t)iit  ''Isi'Where.      My  some  ne^'lii,'ii;.<' 

lialilc  for  loss  throiijjh  tlieii    iifi;li;,'fii('e  in  tiiat   oiilt-r  was  ilisolH'v.'il,  ami   the  n Is 

eiirryiiiL;  iluiiiii;  any  part  of  that    loiiriiey.  are  lost.     Then  it  is  saiil  that  the  tli  li'ii.i- 

Then,  tile  i|Ufstioii   arises,  what   was   the  ants  have  pfil'orined   thi'ir  eontraet  ;    hut 

eoiitnict   lielwet'ii   the  parlies?       //  rr^i/Zii  that  is  not  so.     Their  eontrarl  was  to  pi' ■ 

'imoniils  to    11"    mi'if  Hinn  a  i/>ii\sti<iii   of'  i aire   tli,ir  aKi-iii   to  ticliver  aiioniiii;:  t" 

f'li'i  :  ami  tiiere  is  nhiiiiilaiit  evidence  of  a  tht-  plaintills'  liireetions.     That  they  liavf 

eoiitracti  to  (li-liver.  as  rlalcl  in  the  iloela-  not  liniie,  ami   have  in  eiiiisc'i|uenee  m  '.e 


In;..; 


t'aln>n,  aeeontiiiK  to  the  |<hiiiiti*l's'  diree- 
tion.s.  in  Loiiilon.  it  is  t.nir  iituit  origin- 
ally, when  the  jjooils  wi-ri'  pliu^Htl  in  ihi' 
tlefi-mianls'  poss>'ssion,  tli*  iliri";;ion  ;iivi'n 
t>v  "he  plaintills  was  to  [.rrt  them  on  iNiiinl 
Tli«-  Mellpoiirne,  at  the  f'.ast  lleliu  Doekw  ; 
..t  till-  [iluiutiir»,  having  ulturuil  UK»r  tti- 


sioiietl  a  loss  whii:h  tliey  iiro  buiiiiil  t 
make  uooil.  ' 

-   U  f.  M.  i.'iS. 

"  S.-.'  p.  27".',  />'T  Jervis,  C.  J. 

*  -J  M.  At  N.  'o:!. 

'•"  Ami  see  Machii  r.  The  Sniithwe!'*iT' 
%.  Co.,  2  K.\.  41i).     (Jioiiuh  V.  Tlie  tiUif 


PAllT   11.]      CONTRACTS   FOB  TIIUOUGH    CARRIAGE   OF  GOODS. 


81 


The  decision  in  Hristol  A  Exeter  Ry.  Co.  v.  Collins,'  is,  wo 
think,  as  far  as  n'fjiinls  tlie  const ruL'tion  in  the  House  of  Lords 
of  the  condition  cnihodied  in  the  railway  contract,  a  most  nnsat- 
isfactory  one  Where  tlie  eontrnet  was,  as  in  this  ease,  in  elVect, 
tliat  the  company  was  not  to  he  liahle  "  hcyond  the  extent  of  thtir 
,„rn  nilhriit/,"  it  is  dillicnlt  to  understand  howtiiis  laiiuiiaire  conld 
he  SO  misconstrued,  as  to  treat  it  as  a  declaration  that  they  icoiilii 
A,  liii/>/e  "  heyond  the  extent  of  their  own  railway,"  for  t!ie  loss, 
d;ini!i;re.  or  detention,  caused  hy  another  railway  '*  heyond  the  ex- 
tent of  their  iHtii  niiliriii/,"  hut  connreted  with  it.  It  is  ohvioua 
tlir.t  two  —  Lord  Wensleyihd"-  ami  Lord  Kiniisilown  —  of  tho 
four  Law  Lords  wh«»  di  cidcd  the  cu.-c  (thus  reversiii'j;  the  unani- 
uious  decision  of  the  Kxchequer  Chamhei'.  and  hcddinu;  coiifnt  to 
the  opinion  of  the  niajucity  of  the  jud::es  hetori'  thrni,  IJyles, 
Cnjiupton,  Williams,  and  WiLihlman,  d.l.  ;  W;i(son  and  Martin, 
1>|!..  oidy,  diflvrintr),  were  very  doubtfid  al»out  the  correctness  of 
the  decision.  It  was,  in  fact,  admitted  hy  Lord  Wensh'ydale, 
ihiit.hy  the  condition  if  miirhl,  indeed,  ''have  l)e(in  the  intention" 
of  till'  railway  company  *•  to  contract  to  cai'ry  aloiiix  its  line  only  ;" 
that  he  had  consitlerablc  dilliculty  ij\  makinir  up  his  mind  upon 
it  ;  hut  that,  on  the  whole,  tliouiih  he  had  coiisider;tl>h'  donht  in 
the  course  of  the  proceedinjjc,  he  airreed  with  tlie  o]iinion  <d"  tho 
minority  of  the  jud<res  before  them.  Lord  Kimisdown,  too.  looked 
••  upon  the  case  as  one  of  doubt."  but  was  not  prepared  to  di.ssent 
li'oui  the  decision.  We  think  that  tlu'  decision  of  the  Ivxcheoiiei 
rliami)er  is  ri^ht,  and  that  that  of  the  House  of  Lords  is  wron}». 
I!iit  as  far  as  it  atVects  the  (pie,<tion  we  are  t'xaminiuL',  the  deci- 
siuu  isentirtdy  iroverneil  by  the  lan_Lru:e^(!  in  the  eonditicui  ;  and, 
wlietiier  rii>ht  or  wroiiL'.  simply  (h'jiends  upon  the  ipiestion  whether 
the  coiistnielion  pla<'ed  on  the  eoutract  i.-i  ciu'rect  or  not.  ami  not 
;i8  to  the  prineiph'  involvi-d  with  reference  to  the  ->  ner;il  liidiility 
tif  ;i  railroad  company  in  contrai'tiui;  to  carry  uoods  bi-yond  tho 
limits  of  their  own   railroad. 

We  think  that,  where  an  apparent  difiieulty  on  this  |)oint  exists, 
if  will  be  bunid  to  arise  on  some  ijut'stiou  reiatim;  to  the  eonstruc- 
tiiiM  of  the  eontraet.  Thus,  if  will  Ite  si  en.  that  in  all  of  tho 
Knirlish  cases  which  we  havi  examinr-*!,  in  eatdi  ease  the  <pu'slion 
liiis  arisen  as  to  what,  imder  the  fact-^  of  the  case,  the  pai'tieidar 
•'iiiitraet  was;  and.  as  we  hav<>  seen,  in  tlio.se  dilJerinsz  taefs.  ii  has 
sometimes  lieen  held  that  the  first  receivers  of  th«'  p-'od.s  were 

WMstcrn  K'v.  Co.,  2  11.  &.  S.  401.  f.illow-i  tlic  Inw  us  ile.'iili-il  fn  Mns.Jiump  v.  The 

ir  I  ftt'Iitiivcs  Si'otlmni  !'.  Tt'c  Smitli  Stit  Laliciisti'i   llv..  s  M.  tic  \\ .  I'll. 
i'lil-liii-  Uv.  f'o..  S  Kx.  n»l.      llniiinvfll.  >  7  H.  Li  t  Ui^.  I'.M. 

Il.iii-isiiit.s  ;  but  he  exjirfssly  iignts  with 
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contacting  with  reference  to  the  entire  route,  and  in  others,  that 
they  were  not  so. 

With  the  c.\ccption  of  the  decision  of  the  House  of  Lords  in 
Bristol  and  Kxeter  lly.  v.  Collins,'  which  was  an  extremely  doubt- 
ful construction,  8ini|>ly,  of  the  condition  in  a  contract,  we  think 
every  case  on  the  point  which  we  have  so  far  examined,  should 
he  concurred  in  hy  any  court  administering  the  principles  of  the 
common  law. 

The  general  law,  equally  applicahle  to  this  country  as  to  Knjr- 
land,  is  well  stated  by  Crompton,  J.,  with  whom,  l)oth  in  deliver- 
ing the  unanimous  judgment  of  the  Kxcheque."  Chamber,''*  and  in 
answering  the  (juestions  put  to  the  judges  by  tl  c  House  of  Lords, 
wc  entirely  concur.'* 


<;1" 


>  7  H.  L.  Cas.  1!>4. 

'^  Ciilliiis  r.  'rill-  Bristol  &  Exetor  Rv. 
Co.,  I  II.  &  N.  617;  '2(5  L.  J.  .\.  s.  Kx. 
103. 

*  As  it  lias  l)(!('ii  iv]i('afi'illy  statcil  liy 
courts  1111(1  text-writers  in  tliis  I'nLintry 
that  tiion-  is  a  raiiical  (lill'"r('ii(i'  as  to  tlm 
81-ttliMi  law  ill  l''.ii>{l:iii(l  aiiil  ill  tlils  country 
gi'iKM'ally  in  tiic  iiMttcr,  wc  i|iiiili'  lioiii  tin; 
o|iiriiiin  of  Croniptoii,  .1.,  in  Biistol  it  Kv- 
ett-r  \l\:  Cm.  i-.  Collins,  7  H.  L.  Cas.  211 
et  .w/.,  what  wt!  tiiinU  is  an  iicciiiati?  state- 
inciil  of  till!  law  ('(|Mally  a|iiilii'al)li!  to  liotli 
connlrii's :  "It  may  l>c  rcinarkcil  that 
siiiee  the,  fjrcat  iniinovcnii'iils  wlii.'ii  liavo 
tnknii  place  in  nKMJcrii  times  in  the  traiis- 
liiiasioii  of  i^ooijs  aloiii;  a  line  when'  there 
may  lie  two  or  three  or  iiiori!  ilistinct  car- 
rinrs  or  carrvini?  com|iaiiies,  the  contracts 
wiiich  have  licuii  iiiacli;  hy  the  carrici  who 
first  reci'ivcs  the  ;;ooiis  iiave  been  of  three 
descri|ptioiis.  The  lirst  is  wlurc  the  oir- 
n'lr  n\v/i'(s  //ir  ijnoiis  to  cumi  froiii  A.  to 
li.,  and  where  ii.ivini,'  so  received  the  i,'oods 
to  he  carried  he  is  liouiid  to  carry  tlieiii  hy 
himself  or  liis  a;,'eiits.  If  he  contracts 
with  anoth(M'  company  to  carry  tliein  lie- 
yonil  the  place  where  his  own  means  of 
carriage  extends,  he  is  answeralile  as  a 
coiumoii  carrier  jnst  as  much  as  if  he  had 
I'arritMl  them  in  liis  own  carts  or  vans,  in 
hi.s  own  ship,  or  on  his  own  railway.  It 
is  iiothin<;  to  the  parties  sendin;^  the  t;oods 
in  what  way  hi!  performs  his  uiidcrt.ikiiii^ 
for  the  care  and  carriaj^e  of  the  k"'"'-'*- 
This  is  the  eoininon  ease  where  floods,  par- 
cels, or  passeiii^ers  are  hooked  at  a  railway 
station  as  from  \.  to  B.  Winn  the  fncts 
aril  ascfrlaiiiril  Ihrrr  in  no  iliffii'ittlii  ns  tn 
tUf  law,  and  nothini,'  could  lie  further,  I 
believe,  from  the  minds  of  any  of  the 
judfjes  who  decided  the  present  ease  in 
the  KxcluMpier  Chamlier  than  to  entertain 
any  douht  of  the  princi])le  upon  which 
Muschainp  v.  The  Lancaster  Ry.  Co.,  8  M. 


&  W.  421,  and  other  cases  of  that  deseri[i- 
tion  Were  decided,  and  which  is  acted  n|i(in 
hy  .jiid^^es  and  juries  without  any  diuiht  !it 
almost  every  sittin;;  and  assi/o.  t'ompuii. 
ies  not  iikin;;  such  liahilities  for  loss  and 
accidents,  where  they  have  no  cijutrol  !»■• 
yoiid  their  own  line  of  railway  or  tleir 
own  carriaj^'  ,  frei|uently  ailopt  a  ditlep  n! 
mode  of  contractiiif^,  and  ahsolutely  relux 
to  hook  heyond  tiieir  own  line.  In  siiih 
second  case  there  may  1k!  considerahle  in 
conveiiii'iicii  to  the  puhlie.  It  may  he  ,:i 
j,'reat  annoyanee  for  passeimers  to  rehouk 
on  enti'rin,<{  on  a  new  liin;  ;  and  the  owner 
of  j;i)ods  ini,i,'ht  fmd  it  almost  inipos>i!ili\ 
or  expensive,  to  meet  his  floods  or  send  tn 
nieei  (hem  for  the  purposes  of  traiisferiiiis 
thi'iii  from  OIK!  line  to  another,  or  fnnii  \ 
line  of  canal  or  railway  to  vans,  boats,  m 
carriat,'es  of  other  carriers.  The  carrier  n'- 
teiviiii,'  the  floods  may,  therefore,  for  tht 
convenienc(!  of  the  public  or  his  custom- 
ers, ado[it  a  third  species  of  cM)ntra<;t.  Ili' 
may  say  :  '  We  do  not  choose  to  undertiike 
responsibilities  for  ne<,di^ence  and  luri- 
dents  beyond  our  limits  of  ( arriafje,  where 
Wt!  have  no  means  of  preveiitini,'  such  iiei; 
li^^ciice  or  accident;  and  we  will  not,  th>ii- 
fore,  undertake  the  carriaije  of  your  f^oeils 
from  A.  to  H. ;  but  we  will  tic  carriers  im 
farther  ;  but  to  protect  you  nf^ainst  the 
inconveniences  and  trouble  to  which  y«n 
might  be  e\poseil  if  we  only  nndertonk  t'l 
cany  to  tin;  end  of  our  line  of  (carriage,  wf 
will  undertake  to  forward  the  goods  iv 
the  next  carriers,  and  on  .so  doing  our  lia- 
bility shall  cease,  and  our  character  of  car- 
riers shall  be  at  an  end  ;  and  for  the  pur- 
pose of  so  forwarding  and  of  saving  tln' 
trouble  of  two  payments  we  will  take  ilif 
wliole  fare,  or  you  may  pay  as  one  {■\v.\xi' 
at  the  end  ;  but  il  we  receive  it  we  will 
receive  it  only  as  your  agents  for  tlu"  \<w- 
po.se  of  ulf'mately  [laying  the  next  'ii- 
riors.'    Con    .icts  of  a  souiewhat  siiniUr 


it  i"  lie  more  remarki 
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The  ciisc  of  Wtblicr  r.  The  Oroat  Wcstorn  I{y.  Co.'  is  in  har- 
iiioiiv  with  all  the  other  lOnglish  cases  ou  the  <|uustion  involved, 


ii.itiiii'  «'H'  iiiiiili'  wliiii  coiisiijniiiriits  of 
lii'ji' c|iiiiiilitics  of  fjiilil  l«'{,'nii  to  liii  iiiiulo 
lioiii  Caliltpriii*  Ii>  this  fKiiiiliy.  Tlic  >,'<ilil 
\t.i>  (|i  liviird  ill  Ciilildi'iiia  III  :i  slii|i  wliicli 
.  iiiii'il  it  to  till'  |><ii'l  ill  till'  I'Miiiic,  trmii 
wliicli  it  Wiis  liiriii'il  aiiiiss  tlii'  lstl;iiiiis  to 
till'  |Miil  ill  llif  Atlantic,  ami  llii'li  liioii;;lit 
ti  a  I  lit  lii'i')' ;  ami  nii  tlir  l>ill  of  lailiii^ 
u  i»  a  hti|iillaliiili  tlial  the  roliipanii's  if- 
( rlviiiu' '-iioiilil  only  III'  ii'>|iiiiisilili'  lor  loss 
III  (lain:!),'!'  an  lar  as  tlii'V  laninl,  lull  tliat 
till'  riiii^i^'iiiir  must  look  to  tln'  otlirr  iinii- 
jMiiv  loi   loss  whilst    ill   iliiir  cari-.     This 

,i)UI-r.  uliilsl  it  ]itotr(  ts  the  ICri'ivilii^  cal'- 

I'iti'  lioiii  i'i's|ioiisi)iiliti>'s  uliirli  it  \m>u1i| 
1m'  liaiil  ii|>oii  liiiii  to  hrar,  ami  wliiili,  hh 
III'  i>  iioi  a  earlier  on  the  lartlier  line  nr 
rnail,  there  is  no  olilii^atioii  on  him  to  iiii- 
(li'l'lake,  is,  e.-|)eeiall_V  ill  the  case  of  lilies 
III'  niilway,  more  eonveiiieiit  I'oi'  tlio  eiis- 
tiiliiel   than   the   IlKiile   aeeolilini^   to  wllieli 

jji'  wiitiM  have  to  |iiiy  on  more  than  <iiie 
i.'Ca.-inii,  and  wuiihl  have  to  |iiiiviile  suiiie 
|iilsi)ii  to  see  to  tile  Iraiisterrilif;  ol  the 
^.'iKiils.  It  is  lorliiililen  hy  no  law;  ami  if 
till'  jiartii's  agree  to  it  there  is  no  f^roiiml 
till  i'(ini|ilailit.  It  llllist  lie  reineiiiKleil 
that  till'  i-ariier  in  these  eases  is  not  liollllil 
111  iiinii  itake  to  earry  floods  heyoiid  his 
iiwn  line,  and  there  i.s  no  law  to  eoni]iel 
liJMi  to  undertake  any  further  duty  with 
ii>|K'it  to  the  goods,  and  it  must  (lijinul 
I iittrr/ji  ini  llir  vuiilnict  v/ii'i/nr  Ik'  vmlry- 
l(dri  (inn  iliitji  tifti'r  thi  ihhk/s  hnrf  iiiiiV'il 
III  the  /iliiir  hiiiiiiid  wliicli  lif  i/ms  nut  ciirrij. 
Ill'  may  hy  eontraet.  In  Iw  ii)i/i/i<d  frmii 
hi>.  I'diiiliifl,  or  I'll  i\rjiriHH  riiiitnii't,  aj^ree  to 
]KrliiiiM  a  I'urther  duty  ;  and  it  is  liy  siuli 
iHiitiart  only  t!i;ii  !;"  can  he  lialile  either 
a>  a  eaniri  heyond  hi.'  own  line  or  us  uii 
iipiil  to  liiiward  aloii;:  .inolher." 

We  think  this  is  a  thoroiiLihly  clear 
and  aeiiuate  ex]>osition  ol'  the  la\v,  ami 
that  it  i.s  quite  us  ainilieah'.e  to  this 
I'lmiitry  as  to  l''.n(;land. 

Ill  iii.ikiiii;  an  a|i|>lieatiiiii  of  these  ]ii'in- 
ri|ili's  to  eases  of  doiitit  and  uncertainty 
it  i>i  iiii  more  reiiiarkaldo  that  courts  should 
ililfiT  as  to  the  coiistnietion  of  a  railway 
(■iiiit'ait  than  that  they  ditler,  n.s  they  so 
tri'i|miitly  do,  in  the  coiistnietion  of  other 
(i-iitiai  ts.  We  think  it  is  dillieiilt  to  liiid, 
i''t:ii'r  in  Kiii^laml  or  in  this  country,  a 
•aM' where  there  was  a  more  iiiaiked  dit'- 
lii.iii'e  (it  o|iiiiion  than  in  the  case  we  liavt- 
I'l'cii  i'\aiiiiiiinf»,  and  which,  ultimately 
ilcriili'il  ill  the  House  of  Lords,  was,  as 
tluri'  lieciiled,  assented  to  only  with  the 
(ircatest  iloiiht  by  two  of  the  four  Law 
l.iirds  (Lords  Wenslcydale  and  Kiiif,'s- 
tluWD)   bitting    in    the    case.      And    the 

>  3  II.  & 


grounds  taken  hy  the  other  two  Law 
Lords  lor  their  ileiisinn  are  very  f;ir  from 
lH"ili{,' .satislaitoiy.  Thus  Loid  ('raiiwortli 
laid  it  down  that  the  loliipaiiy  reiiivilif{ 
the  goods  could  only  limit  linn  liahility 
for  loss  hy  I'itliil  ot  the  lolimclillj,'  lines 
hy  stilting  that  limit  "  iii  a  maimer  im-u- 
jhilili  iij  liiiiiij  iiii\iiiiilif\/iiiiil,"  This,  we 
think,  is  not  a  .sound  riih'  of  ciinstriii'linn 
of  coutiaits,  whither  the  iMlitlaet  lie  that 
(d  carrins  or  others.  Hut  i|  jt  were,  one 
would  reasiinalily  think  that  tin  le  was  not 
iiiinh  room  tor  niisiimliisiaiiiling  when 
the  eiini|>aiiy  eiuliiiiliiil  in  their  ruiitrael 
such  matter  as  this;  "And  tlif  onii/niiiii 
heleliy  give  notice  that  any  money  which 
niay  he  received  liy  them  lor  the  convey- 
ance of  goods  liy  oilier  c.iriiirs  lieyond 
their  said  limits  will  he  so  received  only 
lor  the  colivi  liieine  ot  the  consignors,  for 
the  piir|iose  of  heing  paid  to  such  other 
carriers,  unit  null  imt  Lr  irciimt  <ui  a 
iliiinji'  iniii/f  hji  flu'  rifinjiiinij  vpiin  the 
ijiKiil.s  in  llir  ciijiiicitij  of  riirrieri  liKViiNIi 
IIIK  1;.\I1;M  OI-  IIIKIII  nW.S-  IlAIl.WAY," 
etc. 

Language  more  strongly  to  declare  that 
the  receipt  of  payment  lor  the  coiiveyanci! 
of  goods  was  not  to  he  misi  oust  rued  as  an 
aeknowlcdgmeiit  of  liahility  "lieyond  th« 
extent  of  their  ow  n  railway  "  I'ould  scarcely 
have  lieen  Used,  ami  yet  tlie  •irriptof  Mich 
entire  payment  was  made  a  strong  ilement 
in  the  decision  nl  the  casi'.  The  language 
ol  Lord  ('hclm^liiid  during  the  aigiiiurnt 
(at  p.  '.^(111),  in  iiii|iiiriiig  as  to  the  piactiii- 
of  "the  ciiuipaiiy,"  wheie  he  nitainly 
thought  there  Was  no  ground  for  his  lan- 
guage I'l'ing  "  iiii^undcistiiiid,"  is  certainly 
on  the  point  not  chanr.  He  asks:  "I)oe.s 
till'  I'diii/iiini/  use  dillcieiit  receipt  or  tick- 
eting notes  when  carrying  goods  iritliin 
the  limits  iif  its  nirn  line  iilnui'i"  Thi.K 
language  and  that  used  in  the  condition 
are  e.s.Mlitially  coii\erlili'e  ;  iiiid  the  me.'iii. 
ing  o'  thi'  language  We  liavi'  alios (•  i|uoteil 
from  the  comlltioli  seems  i|liite  as  clear 
and  explicit  as  that  u.^ed  liy  L  ud  (."helms- 
lord  hiinsell.  Then  again  the  language  in 
the  shipping  note  was:  "To  lie  .snil  to 
Tonpiav  Statiiiii."  This  was  ciinstiiied  to 
liieaii  "to  he  I'lirruil."  ( i|  coiiise  the 
goods  could  not  lie  sent  without  heing 
carried  hii  smnr  ani'.  Hut  the  wolds  "to 
1h'  sent  to  Toiipiay  "  Would  lie  more  con- 
sistent with  the  idi'a  that  the  receiving 
company  were  to  send  them  to  Toii|uay 
than  that  they  were  theinsilves  to  carry 
them  there.  The  fact  that  they  wer«> 
themselves  to  carry  them  a  part  of  the 
distance,  in  order  tliu  better  to  send  tliein 
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iinil  fully  stistnitiH  \hc  niliiij»  of 
('.iister  Uy.  (."<).'     Tli»!  Iiu^ts  \v«!ru 

to  Ti)r<|ii;iy,  wiiiiM  not  inilituti'  ii^niiist 
this  ciiiiHlnirtioii  ii.s  il  is  iiia<li'  to  do  in 
till)  ^n^c•.  S.c  fur  Miiilill,  H.,  ill  |i.  2'JU. 
Ami  Nvliili'  till'  I  iiiKliijiiii'i  ill  till'  ciiiitrui't 

nil)    Wi'li-    i'llnUi,'ll     to    ilnlllili'    1  USi'i    vvlli'lr 

till-    ^(loils    Mil'    loiwai'ilril    loii;<itii<liiiiilly 

IVoiii  til ii|>'iiiv's   line,  wi'  tliiiik   tliiit, 

liii  il  |i.irt  of  tip'  I'lilifi'  coiitiiirl,  tiii'V  arc 
>'ii|)iilili'  III  li'-iii.;  r.iiiiy  I'oiistniril  so  us  to 

rovi'l  cases  wilcic  tilc    ^ootls    iilc  to    tic  I'of- 

wanlc'l  lalitii'liii  illy  liv  the  coiinictiiif^ 
railwavs  "luirui'l  l/ir  i-r/int  nf  lloir  oira 
rdi/ir'iii  ;"  iiioi-c  |ialliciil,ii'ly,  as  in  llic 
1:ith  ciiihiition  it  is  cx|ii'cNsly  <lc<'lii'i'il 
"That  the  aliovc  fonilitions  iii>/i/ii /n  nil 
ilD'nit  rcccivdl  liy  t!ic  iihiii'i-ndiif'l  rum- 
fiiiiii/  at  all  or  any  of  tiii'ir  ollji'iis  aii<l  wari'- 
hoiiso  wlc'ri'vcr  sitiMliil  ;  and  ns  Id  nil 
<li>mli  iiilnithil  III  lliiiii,  lli'ij  irill  oiilij 
I'lirrif  III'  III  niili/'i-l  III  Ihf  iihiii'i-  I'lmililiitHi." 
Anil  while  till'  Lni'l  t'liaiii'i'llor  (l.onl 
('lii'liii'>l''>i'll  hliiiM'ir  ailinits  that,  "As, 
llowivil,  the  l;'"i  Is  Were  reecivcil  i'\|iressiv 
'(III  the  I'lijlilllloii'i  >talci|  on  the  other 
niile,'    /  till   Hill   liiiilL'   llliil    mil/  iiiir    III'  III!' 

riiiiillliiiiis  run  In-  ilii/irin''il  ii'ith ;  nor  if 
the  tilth  ronliiioM  lie, lis  the  nieaiiin^ 
ffiveii  to   il    liy  till'   |i|.iiiiiilt'  woiilil    it    he 

at  all  I ss.iry  to  .|i|iiivi'  il  of  its  eltVct  ;  " 

ami  "a  conii.i.i  to  cotivey  ;,'ooils  rioiii  A. 
to   l(.,  with  a  I'oinlitioii  thai  lor  a  eertaiii 

Iiart  of  the  ioiiriiey  the  i'iiiii|iaiiy  will  not 
HI  re<|i.>lisili|e,  \\\\\  lie  no  niol'e  illi'Ollsjit  • 
I'lit  with  the  alisolii'c  coiitrai'l  for  tliu 
wliole  jiiiirney  iliin  where  a  carrier  iin- 
iliTlakcs  to  iiiiivcy  ;;ooils  with  ii  coinlilion 
tli.it  fur  certain  i|escri|itioiis  of  i^ooijs  Ini 
will  not  lie  liahle  at  all"  (|i,  -Jiitl;  yd, 
although   tliesu   I'liinlitioiis  were    thus  e.x- 

{iri'Hsly  iiiaile  a  |iiil  of  the  loiitrait,  \vu 
imi  the  leariieil  liiM'l  ('liaiii'i'llor  hiiiiseif 
(at  |i,  '.':i'.'|  viitii;illy  i'\'|iiiii<{iiii{  the  most 
iin|Hiitiiit  coiKliliiiii  (tlie  liiili)  Iroin  tlin 
contra -t,  --iiviii:,',  "This    oiiijition,  tlierj- 

fiire,  :i|i|icar-<  to  me  to  have  mi  n/i/iliiiiliiiil 
III  all  III  III!'  /ii-i  il  III  fiiiilniil,  which  is  for 
tllil  conveyance  of  tjomls  that  are  to  lie 
liont  liv  the  (Ileal  Western  li'ailwiiy  t'oiii- 
|mny  to  a  jilacc  on  the  line  of  aiiolhei 
i'oni|iiiiv.'  To  inii>friie  thcic  couiijiiniis 
out  III  the  coiiti  act  t.oi'il  (  hcliiisloril  waK 
fori'eii  III  I'oiislrnc  "  liiyoii'l  the  cvteiil  of 
//*('//•  »"'/(.  rniliriii"  in  a  inoit  iiniiatiiral 
inaiiner,  anil  in  a  iliiccilv  o|i|iiisiie  way  to 
that  III  whi'li  (at  |i.  'Jim)  lie  had  liinisrjf 
used  the  anuloi^oiis  vvonls  "irilliiii  tin' 
liinili  III'  lis  mm  I  mi'  ;  "  he  tliiTe  meaning, 
IIS  I'lcailv  do  the  ottinr  \voril«,  tlieir  own 
line  IIS  ilisiinuiiishi'd  Irom  lines  "  lieyund 
tho  I'Xtenf  uf  llnir  inni  niilinni." 

TbiTt'  is  one  (itlier  |ioiiil  to  which  n'f- 

>  8  M.  & 


RDlfo,  !>.,  in  Muscliiuni)  r.  Fjiiii- 
as  fullowH:  Tlu!  pluiiitilT  di'liy- 

creni'u  nlioiild  lit)  inadn.  It  is  the  |iiiiiit 
made  hy  Martin,  H.  (at  |i.  '.''J'>),  ami  l>y 
Lord  Welislevdiile  (at  \t.  'J:!',!),  as  to  th', 
entirely  III  the  |i.iyiiiiiit  of  the  freijlii, 
lint  just,  as  l.iir'l  (  licliii>f>ii<l  liiis  |ioiiiti,| 
lint,  us  there  may  Ih'  a  cuntiaci  to  ciiiv 
an  entire  distance,  witli  a  |iiiivi>lon  Inr 
e.\i'iii|itliin  Iroiii  loss  torn  |iari  of  the  lli^' 
tame,  so  IS  it  true,  as  correctly  |iiiiiiiiil 
out  in  the  Very  ahlc  ii|iiniiin  ol  ('i'om|iio<i, 
.!.,  that  tlieie  may  U'  an   a^rccniciil  (>iir|| 

as  is  ex|ires-.|y  |iiovii|ii|   lor  in  th iieli. 

tions  in  this  ii>v)  that  |iaynii'iil  may  l»' 
received  tiy  a  railway  ciini|iany  for  an  I'le 
tire  distance,  and  yet  "that  any  mmii'v 
which  may  lie   received   tiy  tliem  as   \n\- 

nii'iits    for    tin iiveyam f    ),'ooiis   Kv 

oilier  carriers  ticyoiid  their  said  limits  will 

lie  so  r i.'ed  only  for  the  coiivciiicnccM/i 

the  ciiiisi'^iiors,  iiir  llif  /iiir/imii'  uf  In  mi 
fiiiiil  to  siirh  iitlur  rurriirs,  and  will  ii.i: 
he  received  as  a  change  made  liy  the  ■nin- 
jiany  ii|ion  the  i,'oods  in  the  capacjiv  ..( 
carriers  Iniiui'l  //!•■  >rliiit  uf  llntr  turn  m... 
ii'iiii,"  and  "the  aliove  coieiiiioiis  a|i|ilv 
to  all  j,'iiods  receive  I  liy  the  alhiVe-tlalMi'l 
coin|iany  at  all  or  any  of  their  iiltices  aiil 
warehouses  wlicicvcr  siinatcd,  and  a-*  u 
all  Ljoiiils  intrnstcd  to  them  they  will  niilv 
auree  to  carry  tle'lll  sillijccl  to  the  almv 
condilions."  In  a  case  like  this  ihc  e'. 
cci|il  of  the  entire  |iaynieiil  carries  willii! 
no  ini|ilii'il  liaMlily  of  the  receiving  cdin- 
|iany  ovei  tie'  ciiiiic  nuite,  aloii;;  a  |mii  "I 
which  there  are  iiidc|ii'ndeiit  coinii  riin;,' 
i'i)ni|>aiiii's. 

\v  lii'ic  Hoods  are  reci'ivi'il  liy  a  rail\v;iv, 
as    in    .Miisc|iaiii|i  c.    Lancaster    liv.    i  <>., 

8  M.  &  W.   121,  and  in  son f  tin'  ntlKt  | 

cases.  Id  lie  cairied  Irolll  A.   to  II.,  till' In; 
of  the  entirety  of  the  I'reiLfht  iiiav  with  siiii  | 
a  i'i'cci|ii  lilt  an  ini|iortant  element  iini'ii' 
stniiii;^' the  I'oiilr act,  to  show  lliat  ilwasanl 
entire   coiillai'l    liy  the    receiving  ciiiiijullV  I 
to    carry    the    ooods    the   wlmle    distiiin", 
ihoiiyli  a  |iait  III   the  rmite  niie|it  lie  iiav- 
ersed   liv  ciiniiectill'^  colii|iailics  ;    li'lt  w  li'l'' 

there  is  an  i'X|iri'ss  conditioii  othcrwb'',  » 
we  think  tlieri!  was  in  Miisiiil  iic  IvM 
Ky.  V.  Collins,  7  11    I^.  ('as.  I'.U,  it  s.'.nn| 

to    lis   ttieli!    is    no   looiil   there   lor  silrli  mI 

im|)lii'atioii.  On  the  wlinle.  We  think  ilii:| 
llie  linaniillolis  dc  ision  in  lliis  ease  III  tli'l 
l''.\chci|iii'r  Cliaiiilicr,  and  I  lie  iin>«'rs  nl'l 
ItylcM,  ('roni|i|oii,  Williams,  and  \\l;,'hl' 
mail,  ,1.1.  (loin  out  of  the  six  jm!'.;'''!. I 
sounder  than  the  decision  in  ttie  lleiivUl 
Lords  ;  and  thai  the  very  stioiie  dmil't^'J 
two  of  the  lonr  Law  Lords  who  he^jt  iiiii;'l<[ 
assented  to  ttie  decision  were  fiilh  iihi!-l 
ticti.     And  we  should  not  tliink  it  al  i^\ 

W.  42L 


'"'■Il  iiiMiicij  am 

l"'"l'MIISo|  tl,..  ,.„ 
"  '^'illld  seen,  In- 
|J'l''f.'mi'Mt     t'lat     the' 

""'  ""'i'-'ly  salisli..,! 
I"""'  ""  Ih.   main 


l;'"""."^  '"  III-'  min 

'•"llip.iliy  foi 


'"••  'I'l'-^Uon    had 
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crt 


■d  t(»  i*.  at  WoiccHtoi"  a  packaf.^o  adtlrcsstMl  to  tlic  pliiiiidfT  to  hu 

rrii'tl  from  Wori-csfcr  to  ('lichtcr.      I*.,  wlio  actt'd  as  a^^cnt  for 

■roods  l>(»tli  of  the  (Jrciit  Western  Itv.  Co.  and  London  «.St 

wrote  under  llie  address,  "  I7«(  StutVord,"  and  de- 


ca 

irceivmii 


li\rrei|  llie  packajfe  to  the  defendants,  who  carried  it  ou  their  line 
to  StalTord,  fr(»ni  wlieiice  it  was  earried  in  the;  (Ud'endants'  wajjons 
(III  tli«'  liiif  of  the  liondon  \-  N.  W.  \i\ .  to  Chester.  At  the  trial 
111  lore  lilaekliiirn,  J.  (one  of  the  very  al)K'st  of  the  Knjriish  jud<res), 
the  jinv  were  directetl  that  one  (piestion  was,  did  tlie  defeiidantH 
niiitrarl  witli  the  |daintiiT  to  carry  the  t^oods  from  Worcester  to 
Cluster.  If  I',  was  the  ai:;ent  for  the  customer  to  contra(;t  with 
till'  defendants,  and  did  s<i  C(Uitract,  the  plaintilT  was  Ki^dit.  I»ut 
il  1'.  was  airent  for  tlu'  liondon  \  S.  W.  |{y.  Co.,  and  as  sueli  ac- 
(•c|ited  tla-  L'oods  from  the  customer  for  tiiem,  the  phiintilT  sitouhl 
sue  citlier  I',  or  the  London  tV  N.  W,  My.  Co.  The  jury  haviuj.^ 
fiiiuid  for  th<-  plaintilT,  leave  was  reserved  to  tlie  defendants  to 
move  to  enter  a  verdii-t  lor  tliem  if  tlie  court  .should  he  of  opinion 
tliat  there  was  no  evidenco  on  wliicli  the  jiny  oujrht  to  have  found 
that  llie  (|efen(hints  were  H.ililc.  On  the  ariiunient  IJramwtdL  |{., 
s;iid :  "Tile  (jnestion  is  whether  there  was  evidence  for  the  jury 
(if  a  coiiti-act  hy  tht;  (Ireat  Western  Ity.  Co.  to  carry  the  whole 
(lislaiice  from  Worcester  to  Chester;"  to  which  counsel  for  tlu; 
(IclViidaiits  replieil:  ''The  words  "■  rl(t  StalTiu-d  '  on  the  receipt 
ijiiti  and  iiiv(Mco  merely  iiidicateil  the  route  hy  which  the  clock 
wiiuld  I/O.  The  defendants  mi^dit  havi*  said,  *  We  will  only  carry 
till'  clock  to  .^'^talVord,  and  there  hand  it  over  to  the  London  tt 
N.  \V.  j{y.  Co.' "  Uramwell,  15. ,  aj;ain  :  "  .^'^uppose  a  peison  de- 
livcrcil  to  a  carrier  at  I>rentford  a  panud  dii'eete(l  to  a  person  in 
Cak'iilta  '/'«r  ship  Asia,'  and  the  carrier  delivered  it  to  the  ship's 


>iiii;iil;ii-  il'  ill  II  siiiiiiai'  state  of  fnctH  tlu! 
(■.•iiri>  ill  tliis  (■(iiiiiiiv.  iiDWi'vrr  tlnv  limy 
ililli  T  nil  llu"  ;,'ciiiiiil  i|iicslii(ii,  shoiilil  Imlil 

IImI    llir    idlltl'.Kl     ill     till'    i-isi'     iiuil    lii'i'll 

iMiM'iiiisti'iK'il.  :iiiil  tliiit  till'  liiiliility  of  the 
ii-  iiviii'4  c(iiii|.iiiiv  ill   silrii  :i  liiM'  US  this 
liaii  lii'cii  liiiiiti'il  ami  ijiiaiilli'il   liy  tlii'  (.-x- 
I  |ir('ss  tcillis  III  I  III'  rolitrart. 

Il   'VuuM   •^rrlll   liy   till'  rOlirlllsilPlI  of    llis 

I  JMiljiiiiiiit  t'l.it  till'  I.iiiil  (  haiH'cllor  was 
ii'>t  I'liiiii'ly  satislii'd  wiili  his  nwn  JihIk'- 
liM'iit  mi  llii  main  ;,'i'iiuiiil  taken  hy  liiin, 
Uh  III' iiniilinlis  (al  |).  "j:!:!)  with  ii  siiviiifj 
|(if  till-  iilti'ilv  iinti  nahle  |iiisiii.pn  that  it 
li'laiisi'  Us  til  the  iiiiii-ri'S|Hiiisiliility  nf  tlii! 
llvi'dviiii,'  eiiiii|ialiy  I'lir  hi^s  hy  lire  t'ulloweil 
hltl'l   ;lltarlieil    tii   the    ^'niiils    ill    the    hailiU 

1 1  til iiiieitiiuj  CDiiipany.    On  this  |iiiiiit 

pi'it  ivi'ii  l.onl  CiHiiwiiiih  M^reeil  with  him. 
11.'!'!!  laiiwiiith  savs  (lit  (i.  2:17);  "  Now 
III  tliu  i|ii''.stiiiii    hail    lieeii   whether,   su|i- 


Jiosiiig  the  (ireat  Western  Kiihvay  Com- 
|iaiiy  (the  leriuiii};  eiilii|iaiiy )  111  have  sent 
tlli'se  f^imils  ,1-.  au'illt  I'll  I  ipUiiis  IiV  llieiillH 
(it  the  I'.riMnl  !.<.  Kvitir  Railway  (the  eoii- 
tiertili^' ('ii|li|>.lliy  I,  that  I>ii|tiii|i  ii|  the  eon. 
trait  ImIvmi'Ii  •  iillilis  alul  the  eiiiii|iiiiiy 
{/.  I.  the  rei'i'iviii;^  r(im]iaiiy )  whirli  lehit- 
eil  to  hiss  111  ilaliiai,'i'  hy  lire  was  to  lie  iiii- 
|iorli'i|  iieies^aiily  into  the  rmilrart  iiiiiilc 
with  the  iSiislol  i*i  Kxiti  i  U.illway  ( 'mn- 
lialiy,  I  I  iinli'ss  ii|ioii  that  sulijeit  I  shinihi 
have  etitertaineil  I'l  /•//  rix/s,,/,  /r/A/,  i/.inl,/," 
The  whole  ease,  in  liiet,  We  think,  is  oiii> 
ot  "very  eoiisiileralile  ilmilit  ;"  iiinl,  as  an 
iinthiiritv  on  ihe  eonstrii'tion  ot  the  eoii- 
traet  inviilveil  in  it,  we  think  is  (iiie  tliiit, 
illlhimj;ll  lieriihil  hy  the  House  ot  I.oi'iIn, 
will  not  reaililv  he  followeil  in  I'lileeH 
where,  as  in  this  emintiy,  it  is  not,  it 
wt'oii/^ly  duciiieil,  of  u  hiinliiig  churaetL-r. 
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agent  In  London,  would  the  carrier  be  liable  for  its  loss  ?  "  To 
which  the  counsel  replied :  "  Muschamp  v.  The  Lancaster  Ry. 
Co.^  establishes  this  principle,  that  where  a  railway  company  un- 
dertake to  carry  goods  to  a  distant  place  over  the  lines  of  other 
companies  beyond  their  own,  that  is  prima  facie  one  contract  to 
carry  the  whole  distance,  and  they  are  liable  for  the  loss  of  the 
goods  during  any  part  of  the  journey.  That  principle  was  recog- 
nized and  adopted  in  Hcothorn  v.  The  South  Staffordshire  Ry. 
Co."  2  And  joer  Martin,  13. :  "  The  decision  of  the  House  of  Lords 
in  The  Bristol  &  Exeter  Ry.  Co.  v.  Collins^  is  conclusive  of  this 
case." 

The  contention  for  the  defendants  was  similar  to  that  of  many 
decisions  in  this  country,  thus  :  "  The  contract  of  the  defendants 
was  to  carry  the  clock  to  Stafford  and  there  deliver  it  to  the  Lon- 
don &  N.  W.  Ry.  Co.  [Bramwcll,  B. :  Suppose  a  parcel  was  de- 
livered to  the  South  Western  Railway  at  Reading  addressed  to  u 
person  at  Dover,  '•per  London,  Chatham  k  Dover  Railway,'  which 
company  would  have  been  liable  if  it  was  lost  ?]  The  South 
Western  Ry.  Co.  would  have  performed  their  contract  when  they 
delivered  the  goods  to  the  London,  Chatham  &  Dover  Railway."* 
But,  in  the  case  itself,  the  court  held,  unanimously,  that  the  de- 
fendants, the  Great  Wesfern  Ry.  Co.,  were  liable."  The  question 
as  to  the  liability  of  the  "  contracting  company  "  has  been  sinii- 


»  8  M.  &  W,  421. 

2  8  Kx.  31!. 

8  ,-  H.  L.  C;is.  194. 

*  In  this  last  assumed  case,  we  should 
say,  if  tlierii  was  luitliiiig  else  in  the  case 
but  the  address,  jiut  on  by  the  shipper, 
tliis  would  lie  correct,  as  it  of  itself  would 
iin])ly  that  the  shijiper  required  the  goods 
to  be  delivered  for  him  to  the  London, 
Chatham  &  Dover  Railway.  So,  too,  in 
the  previous  supiwsititious  case  of  the  |)ar- 
cel  (Hrected  "/*'■;•  ship  Asia."  In  this  lat- 
ter case  it  mij^ht  well  bo  tiiat  the  shi[)per 
liad  an  iiidei)endent  contract  witli  the  ship 
Asia  (somewhat  similar  to  the  original 
contract  in  Scothorn  v.  South  Stallbnlshire 
Ry.  Co.,  8  Kx.  341,  to  deliver  the  goods 
to  the  ship  Melbiuiriie),  to  carry  the  goods 
to  Calcutta,  and  I'lat  the  carrier  at  Hrent- 
tbrd  had  no  connection  whatever  with  the 
Asia.  The  elfect,  in  such  a  ease,  would 
seem  to  lie  the  same  as  though  the  goods 
were  sent  from  a  warehouse  by  a  cartiir, 
addressed  to  a  distant  place,  per  a  ship,  or 
■per  a  railway  ;  the  implication  in  sucli  a 
i'ase  being  that  the  carter  had  performed 
his  contract  on  didivery  by  him  of  the 
goods  to  the  ship  or  railway  namecl  in  the 
address.  The  fact,  however,  of  the  carrier 
giving  a  receint  in  a  fonii  from  which  it 


might  be  implied  that  he  was  contractiii" 
to  carry  the  entire  distance  ;  or  that  one 
through  rate  was  (iharged  for  the  cairiage, 
or  any  other  matter  carrying  with  it  sim- 
ilar iin|)lication,  migiit  justify  a  jury  in 
coming  to  a  dillerent  conclusion,  as  in 
Will)y  V.  Tae  West  Cornwall  lly.  Co.,  i 
11.  &  X.  703,  where  the  contract  was  held 
to  be  to  carry  the  goods  by  the  route 
named.  Where  the  contract  is  implii'il 
from  the  faints  simply,  the  eomdusion  IVoia 
one  state  of  facts  may  bn  very  ditl'ercnt 
from  what  it  would  be  under  a  state  of 
facts  entirely  diti'erent.  The  question  in 
all  of  these  cases  is,  where  there  is  no  ex- 
press contract,  what  is  the  contra<!t  to  bo 
imjilied  from  all  the  facts  in  the  particular 
case  ? 

5  Pollock,  C.  B.,  in  delivering  tlie 
judgment,  said:  "The  question  in  this 
ease  was  whether  the  Great  Western  lly. 
Co.  were  liable  to  tlie  plaintill'  for  dam  i<;o 
done  to  his  clock  during  the  transit  'nmi 
Worcester  to  Chester.  1  wn  of  opinien 
with  the  rest  of  the  eourt  that  there  wa.^ 
evidence  for  the  jury  of  one  contract  only 
and  not  two  contrac;ts.  The  jury  have  so 
found,  and  we  t'ink  there  was  evidence 
to  warrant  their  finding. " 


larly  decide 

case  of  tlie  i 

of  tlie  ticket 

are  all  pai-ti 

hi  Myttoi 

l>y  a  traffic 

scngers   are 

tract  bet  wee; 

and   that,  m 

against  ilie  ( 

line;  bis  ren 

lie  contracted 

(xreat  Westei 

contract  essei 

V.  Collins.^ 

In  Coxon  v. 
to  be  an  entii 
iiage  of  live  s 

'  Keys  V.  Belfas 
184.     xMonahan,  C 
'inaiiimous  jiidgme 
»e  are  all  of  opin 
ii'g  any  doubt,  tlia 
tliere  was  evidence 
inasmuch  as  tlie  ide,- 
a  single   through    t 
Londondeny,   tliere 
.sev('ial  contracts  wit 
including  the  omnii 
surd.     Tliere  also  be 
'"oiiey   paid   for  th 
distnliuted  anion"  al 
"■■■*■  "lid  the  fact  of 
"liii'ia  the  throu<di  1 
''"I'lcr  to  be  carried 
some  evidence  that 
tlie  tieket  was  the  a 
l«""'S  ami,    th..refo 
leave  the  (|uestioii  to 
'"«  them  to  deci(h'  w 
tlie  entire  journev  was 
';;l.'yalloranyo"ftiie 
i'lis  case  was  aflirni,. 
Ill  Mayes  v.  South  W 
';•.  '*''*»•     There    A. 
•''IjipIK'd  upon  a  stean 
",'"'■1'   l>lie<l    betwe, 
"^•f^"-     He  paid  t„ 
-1  through  freight  for 
I'W-*  to  [.(mih)u,  p,'T  ti 
breat  Western  Itaihva 
m.Cnce  that  overt  I 
V"'<.  whe;.  the  freb 
««M-l,oard    war.    Ijx,: 
^"ut  1  Wales  Hailwf 
painted  on  it,  and  a  ■ 
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laily  decided  in  Ireland,  with  the  additional  feature  that,  in  the 
case  of  the  sale  of  a  through  ticket  to  a  passenger,  the  recognition 
ut'  the  ticket  by  the  different  companies  is  some  evidence  tliat  they 
are  all  parties  to  the  entire  contract.^ 

In  Mytton  v.  The  Midland  Ry.  Co.,^  it  was  held  that  where, 
by  a  traflic  arrangement  between  two  railway  companies,  pas- 
sengers are  booked  through,  the  contract  is  one  entire  con- 
tract between  the  passenger  and  the  company  issuing  the  ticket, 
and  that,  under  such  conlraet,  the  passenger  has  no  remedy 
against  the  connecting  company  for  loss  of  his  luggage  on  their 
line ;  his  remedy,  if  any,  being  against  the  company  with  which 
lie  contracted.  The  same  doctrine  was  held  in  Coxon  v.  The 
Great  Western  Ry.  Co.,^  where  the  question  came  up  under  a 
contract  essentially  different  from  that  in  Bristol  &  Exeter  Ry. 
V.  Collins.* 

In  Coxon  v.  The  Great  Western  Ry.  Co.,^  the  contract  was  held 
to  be  an  entire  contract  with  the  receiving  railway,  for  the  car- 
riage of  live  stock  over  the  entire  route,  and,  therefore,  in  an 


I  Keys  V.  Belfast  Hy.,  8  Ir.  C.  L.  167, 
184.  Mouahan,  C.  J.,  in  delivering  the 
iiiianiinous  judgment  of  the  court,  said  • 
"  We  are  all  of  opinion,  without  entertain- 
ing any  doubt,  that,  in  the  first  place, 
there  was  evidence  of  an  entire  contract, 
iuasnuich  as  the  idea  that  a  man  who  takes 
11  .single  through  ticket  from  Belfast  to 
Lundonderry,  thereby  entered  into  four 
several  contracts  with  font  .several  persons, 
including  the  omnibus  proprietor,  is  ab- 
sui'd.  There  also  being  evidence  that  the 
money  paid  for  the  through  ticket  was 
ilistril)uted  among  all  the  railway  compan- 
ies, laid  the  fact  of  each  company  recog- 
nizing the  through  ticket  as  entitling  the 
holder  to  be  carried  on  their  line,  was 
some  evidence  that  the  clerk  who  issued 
the  ticket  was  the  agent  of  all  the  com- 
panies, and,  therefore,  I  was  bound  to 
Ifuve  the  (piestion  to  the  jury  as  I  did,  leav- 
ing them  to  decide  whether  a  contract  for 
the  entire  journey  was  or  Wiis  not  entered  in- 
to liy  all  or  any  of  the  railway  companies." 
This  case  was  adirmed  by  the  same  court 
ill  llayts  i".  South  Wal<!s  Uy.  Co.,  9  Ir.  C. 
I..  474.  Theie  A.  caused  swine  to  be 
sliip])ed  upon  a  steamer  belonging  to  H., 
wliicii  plied  between  (,'ork  and  Milford 
Haven.  Me  paid  to  the  agent  of  B.  for 
;i  through  freight  for  the  eonveya!iee  of  the 
jiigs  to  liondon,  p'r  the  oouth  Wales  and 
tiicit  Westell!  Ilailways.  It  appeared  in 
t'viilcncc  that  over  the  door  of  the  ollic;e  in 
Ciirk,  wheu  tiie  freight  had  been  paid,  a 
sigii-iinard  wa;.  fixed,  with  the  words, 
".Sinitii  Wales  Railway  ( 'ompany's  Ollice," 
painted  ou  it,  and  a  similar  one  over  the 


entrance  to  the  cattle-j'ard  adjoining. 
The  freight  receipt-note  was  also  headed 
with  the  words,  "  South  Wales  Steam  Nav- 
igation Company."  It  was  also  proved  by 
persons  who  had  sent  cattle  to  London, 
that  they  had  been  forwarded  for  freights 
paid  at  Cork,  and  that  claims  made  upon 
the  South  Wales  Company  had  been  dls- 
chaiged  at  the  ollice  in  Cork  by  the  ship- 
ping agent.  B.  proved  that  the  steamer 
was  his  jnoperty  ;  that  the  shipping  agents 
were  i)aid  by  him  and  that  the  words 
])ainted  on  the  boards,  &c.,  referred  to 
liim,  and  were  not  sanctioned  by  the  rail- 
way comiiany  ;  but  he  admitted  having 
made  an  agreement  with  the  latter,  for 
running  his  boat  in  conjunction  with  their 
line,  and  dividing  the  through-freights. 
It  was  held,  on  this  evidence,  that  the 
judge  was  bound  to  have  directed  the  jury 
to  find  that  the  company  were  joint  con- 
tractors with  B..  in  resjieet  of  the  entire 
journey,  and  wi  ,e  accordingly  liable  for 
breaches  of  contract,  alleged  to  have  been 
committed  in  the  conveyance  of  the  swine 
by  the  steamer  from  Cork  to  Milford  ;  and 
that,  independently  of  the  agreement, 
there  was  evidenci^  to  go  to  tlm  jury  of 
such  joint  liability.  This  holding  only 
liarmoiiizes  with  the  English  cases  on  the 
ground  of  jiartnersliip  or  agency  between 
the  carriers. 

•■2  4  11.  &  N.  615;  28  L.  J.  N.  s.  Ex. 
385. 

8  5  II.  &  X.  274. 

♦  7  II.  L.  Cas.  194. 

6  5  11.  k  N.  274. 
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action  on  the  contract,  that  the  connecting  railway  was  not  liable 
to  the  shipper  tor  injury  to  the  stock  on  their  portion  of  the 
route.  There  was  a  clause  in  the  way-bill  providing  that  the 
receiving  railway  would  not  bo  subject  to  liability  for  loss  on 
the  connecting  railway,  but  the  court  held  ihat  that  did  not 
mean  that  they  would  not  carry  on  another  railway,  but  only 
that  they  would  not  be  liable  for  damage  arising  on  such  i-ail- 
way,  and  that  while  there  was  an  absolute  refusal  of  liability  for 
damage,  there  was  not  a  refusal  to  carry.' 


^  See  Martin  v,  Tho  Groat  Indian  Ry. 
Co.,  L.  It.  'A  VjK.  !>,  wliore  it  was  liclil,  un- 
der a  railway  contract  for  the  (;arria,i,'e  of 
goods,  tile  contract  coTitaininj;  tiie  clause, 
"tlie  company  accc^pting  no  le.sponsibil- 
ity,"  tliat  the  .stipulation  ilid  not  (exempt 
tlie  defendants  from  li.iliility  for  a  loss 
arising  wholly  from  tiieir  own  nef;lir;ptice, 
and  that,  atthoui^h  the  plainlilf  could  not 
recover  for  a  breach  of  the  contract,  the 
defendants  were  liable  for  an  injury  done 
to  tho  property  throuj,'h  tlioir  ncglisi-'nce, 
wiiil.st  the  i^'ood.s  wore  in  their  custody. 
Tho  ground  of  tho  decision  in  this  case 
malies  it  <'onsistent  witli  tlie  h(ddin^  in 
Coxen  V.  Tlie  (treat  Western  I!y.  Co.,  5 
H.  &  N.  274,  where  the  plaintilf  sought  to 
recover,  for  damages  to  live  stock  while  in 
the  po.ssession  of  the  connecting  company, 
under  an  alleged  contract  with  tho  con- 
necting company,  with  which  ho  liad  no 
contract ;  liis  contract  having  I)ecn  with 
the  receiving  company.  The  .same  <lis- 
tinction  is  made  clear  bv  Ilavii  v.  Cidli- 
ford,  3  v.  P.  Div.  410  ;  and,  on  appeal,  4 
C.  P.  Div.  182.  There  bags  of  sugar 
shipped  by  the  plaintilfs  wore  carried  in 
tlio  defendant's  steamship  from  H.  to  L., 
at  an  agreed  freight.  The  vessel  was  char- 
tered for  the  voyage  by  P.,  who  signed  the 
bill  of  lading  as  agent.  It  contained  a 
clause  that  the  owners  of  tho  ship  should 
not  be  liable  for  the  default  of  the  pilot, 
master,  or  nmriiiers  in  navigating  the  ship, 
and  a  farther  clau.se  that  tlie  ea[)tain,  olli- 
cers,  and  crew  in  the  transmission  of  the 
goods  should  bo  considered  the  si^rvantsof 
the  shipper,  owner,  or  consignee.  The 
sugar  was  iiei,'ligeiitly  stowed  under  oxide 
of  /ine,  and  was  consi^piently  daniaged. 
It  did  not  ai)pear  with  whom  the  plaintilfs 
madi'  the  contract  of  carriage.  It  was  hclil 
by  tlie  Court  of  Ajipeal.  adirmiiig  the  judg- 
ment of  the  Common  Pleas  Division,  that 
the  dclendanls  were  liable  to  compensate 
the  plaintill's  for  tho  damage  done  to  the 
sugar  ;  for  either  the  defeiulants  had  con- 
tracted to  carry  tho  sugar  upon  tlio  terms 
set  out  in  the  bill  of  ladiiiir,  wliieli  did  not 
relieve  them  from  res])onsibility  for  negli- 
gent storage  ;  or  if  they  liad  not  contracted 


with  the  plaintiffs,  they  were  liable  for 
misfeasance,  that  i.s,  for  stowing  the  goods 
in  such  a  manner  as  to  come  into  contact 
with  a  mischievous  substance.  Bramwell, 
L.  J.,  in  delivering  the  judgment  of  the 
t!ourt  of  Appeal,  said  :  "  The  case  is  in  a 
dilemma.  Either  there  was  a  contract  be- 
tween the  plaintilfs  and  the  defendants,  or 
there  was  not.  If  there  was  a  contract 
between  them,  it  is  tlie  one  contained  in 
or  evidenced  by  the  bill  of  lading.  Now 
it  is  dear  that  if  that  is  tho  contract,  the 
defendants  are  liable  on  the  ordinary  con 
tract  of  a  carrier,  unless  (and  there  is  not) 
there  is  some  clau.se  in  the  contract  to  re- 
lieve thorn ;  whether  the  words  in  other 
res[)ccts  would  c.iteiul  to  this  ca.so  v.-e  need 
not  say,  as  there  is  one  respect  in  wliich 
they  do  not  ;  they  extend  to  the  acts  of 
ca[)tain,  ollicors,  and  c;row  ;  they  do  not 
extend  to  the  acts  of  the  defendants  and 
their  other  agents  and  servants,  therefore 
not  to  the  acts  aud  defaults  of  the  steve- 
dore. But  it  is  by  these  acts  and  defaults 
that  the  goo<ls  were  ilamaged.  If,  then, 
the:e  is  a  contract  lietween  tho  jdaintilfs 
and  defendants,  the  defendants  arc  liable. 
So,  also,  if  there  is  not.  For  if  so  the 
case  is  this  :  The  goods  were  lawfully  with 
the  defendants'  licen.se  in  their  ship,  and 
they  tortiously  so  dealt  with  thom  that  the 
goods  were  injured.  It  was  found,  as  a 
fact,  that  the  loa(iing  of  tho  oxide  was  neg- 
ligent. It  was,  theiefore,  wrongful,  not  as 
a  breach  of  contract,  but  as  a  wrongful  act 
in  it.self.  If  tho  defendants  had  <lone  what 
was  done  wilfully,  that  is  to  say,  inten- 
tionally, that  it  would  injure  the  jilain- 
tilfs  goods,  it  is  clear  they  would  be  lia- 
ble. Ihit  what  dillerenco  does  it  make 
that  they  did  it  ignorantly  ?  It  may  be 
asked,  whore  is  the  duty  of  care  ?  I  answer 
that  duty  that  exists  in  all  men  not  to  in- 
jure the  jirojiprty  of  others.  This  is  not  .i 
mere  non-feasance  which  is  com|)hiinod  of; 
it  is  a  niisl'easanc(!  ;  an  act  and  wrongl'iil. 
Suppo.se  A.  lets  B.  a  horse,  B.,  with  C.'s 
license,  puts  up  nt C.'s  stables  for  reward 
to  C.  from  B.  ;  ('.  turns  into  the  stables 
loose  a  vicious  horse,  known  to  be  such, 
not  to  injure  A.'s  horse,  but  not  thinking 
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Tho  followinj^,  under  the  English  cases,  are  well-decided  propo- 
sitions of  law  ill  the  matter :  First^  a  railway  company  issuing  a 


of  tho  matter.  There  cannot  be  a  doubt 
that  t'.  would  be  liable  to  A.  if  the  liorsc 
was  injured.  Sj  if  he  fjave  the  horse  bad 
oats  which  injured  the  horse,  he  would  be 
lialilo,  thougii  he  would  not  be  to  A.  if  he 
omitted  to  feed  him.  So  htae  justice  is 
done,  tliou^^li  iirdireetly.  [iJinctli/,  in  the 
case  iHit,  we  should  rather  sa}' ;  the  next 
case  ])Ut  i.i  where  the  remedy  is  indirect  or 
circuitous.  Ai'i'li.]  It  is  certain  that  if 
the  charterers  sued  on  the  charter  in  re- 
8](ect  of  the  complaint  in  this  action,  there 
would  be  110  defence,  and  it  is  certain  that 
they  ou^'ht  to  sue,  if  necessary,  for  tht! 
benelit  of  the  iilaintill's."  See  Sack  v. 
Ford,  13  C.  15.  n.  m.  HO  ;  .Sandemanii  v. 
Scurr,  L.  U.  2  (,).  B.  80;  The  St.  Cloud, 
Br.  &  Lush.  4  ;  Gilkison  v.  Middleton,  2 
V.  B.  N.  s.  i;54  ;  Czech  v.  (ieueral  Nav. 
Co.,  L.  11.  3  C.  P.  14  ;  Taylor  v.  Liver- 
pool &  Groat  Western  Steam  Co.,  L.  II. 
!t  Q.  B.  .')4t)  ;  Good  v.  London  Stcacnship 
Association,  L.  i:.  (i  C.  P.  .OGH  ;  Schuster 
V.  MeKellar,  7  I'"..  &  H.  704  ;  Fletcher  v. 
liylands,  L.  K.  3  H.  L.  330  ;  Jones  v.  Fes- 
tinio.!,'  I!.  Co.,  L.  R.  3  Q.  P..  733  ;  Alston 
V.  Ilcrrini;,  11  Ex.  822  ;  Brass  v.  Mait- 
land,  (j  ]•:'.  &  B.  470  ;  Uhrloll  v.  P.riscall, 
L.  K.  1  P.  C.  231  ;  Steel  r.  State  Line 
.S.  S.  Co.,  3  App.  Cas.  72  ;  Blaikie  v. 
Stembridge,  6  C.   15.   x.  s.  8<J4. 

The  same  principle  governiuff  Martin 
V.  The  Great  Indian  llv.  Co.,  L.  II.  3  Kx. 
9,  and  Ilavn  v.  Culliford,  3  C.  P.  Div. 
410,  4  C.  "p.  Div.  1S2,  was  applied  in 
Foulkes  V.  The  Metropolitan  District  Rv. 
Co.,  4  C,  P.  Div.  207;  allirmed  in  the 
Court  of  Ajijieal,  .5  C.  P.  Div.  157.  The 
defendants  had  running  ])o\vers  over  the 
Soiitli western  |{ailway  lietween  H.  and 
the  li.  station  of  the  Southwestern  liy. 
Co.  Above  the  bonkini,'  oilice  at  the  R. 
.station  were  the  words,  "  Siuithwestern 
and  Metropolitan  IJookiui;  Olhee  and  Dis- 
trict Railway."  Tht;  defendants  aiul  the 
S.  W,  eom]iany  divided  the  |>rolits  between 
H.  and  R.  'I'lie  jilnintilf  took  from  the 
clerk  at  11.,  there  employed  by  tlic  S.  W. 
company,  a  loturn  ticket  to  H.  and  back. 
The  ticket  was  not  headed  with  the  name 
of  either  eonipany,  but  bore  on  it  the 
words  "J7(?,  District  Railway."  On  his 
return  journey  friun  11.  to  li.  tlie  plaintiif 
travelled  with  his  ticket  in  a  carriage  of 
a  train  belonging  to  the  defendants,  ami 
under  the  management  of  their  servants. 
The  carriage  being  unsuited  for  the  R. 
station  ]ilatfonn,  tiie  ])laintilf,  on  alighting 
there,  fell  and  was  hurt.  In  an  action 
against  tlie  defendants  for  breach  nf  dutii, 
the  jury  foutul  negligence  in  them.  It 
was  iield  that,  having  invited  or  permit- 


ted the  plaintiif  to  travel  in  their  train, 
the  defendants  were  bound  to  make  rea- 
sonable provision  for  his  safety  ;  and  that 
there  was  evidence  of  their  liability,  even 
assuming  the  ticket  not  to  have  been  is- 
sued by  or  for  them,  but  by  the  S.  \V. 
company.  It  was  also  held  in  the  ea.se, 
that  even  assmning  that  the  contract  was 
with  the  S.  \V.  coni]iaiiy,  so  that  an  action 
for  danuiges  under  the  contract  would  lie 
against  them,  yet  that  an  action  would  as 
well  lie  against  the  defemlants,  whoso  acts 
caused  the  injury  to  the  iilaintilf ;  the  de- 
fendants being  liable,  independent  of  cx- 
])ress  contract,  for  misfea.sance,  though  m)t 
for  non-feasance.  The  jioiut  is  well  iilu.s- 
trated  by  Lopes,  J.  (4  C.  P.  Div.  at  )>.  282), 
thus:  "Railway  A.  issues  tickets  for  rail- 
w.'iy  A.  and  railway  B.  The  traliic  is  some- 
times worked  by  carriages  and  .s(U'vants 
belonging  to  railway  A.,  and  .sometimes 
by  carriages  aiui  servants  belonging  to 
railway  15.  A  pas.senger  takes  a  ticket 
from  railway  A.  and  gets  into  a  carriage 
belonging  to  railway  15.,  drawn  by  railway 
15. 's  engines,  and  manned  by  railway  B.'s 
servants.  The  passenger  traverses  some 
portion  of  railway  15. 's  line  ;  an  awddent 
is  cau.sed  by  tlie  negligence  v.;  railway  B.'s 
servants,  and  through  some  defect  in  rail- 
way B.'s  carriages  not  being  pr()])erly 
adapted  to  the  exigencies  of  the  tradic. 
Now,  although  not  necessary,  jicrhaps,  to 
go  that  length  for  the  decision  of  this  case, 
I  think  that,  according  to  the  autlioi  itie.>i, 
the  jtassenger  could  sue  either  railway  A. 
or  railway  B.  He  could  sue  railway  A.  on 
the  contract  arising  from  the  ticket  issued 
by  the  company  to  carry  him  the  whole 
distance  with  reasonable  care  or  caution, 
or  he  could  sue  railway  15.  as  the  imme- 
diate authors  of  the  negligence,  on  the 
im|)lied  contract  or  nndeitakiug  which 
would  arise  from  his  having  been  received 
into  the  carriage,  or  from  his  having  been 
invited  to  go  into  the  carriage  of  railway 
P).  and  become  a  )iassciiger  on  the  rail- 
way." The  same  ground  is,  in  cHect,  cov- 
ered by  Bianiwell,  1...!.,  in  the  Court  of 
Ajipeal  (.5  C.  P.  Div.  at  ji.  l.'i!')  :  "What 
was  done  or  omitted  was  wilful.  P)ut  the 
substance  of  the  finding  of  the  jury  is  that 
the  carriag(!  was  dangerous  with  reference 
to  the  platform,  or  the  ]ilatroiiu  with  ref- 
erence to  the  carriage,  and  that  the  plain- 
till'  might  and  did  reasonably  act  in  the 
belief  that  they  were  not  in  that  state, 
but  safe  for  him  to  use  ;  tliat,  in  truth, 
tho  combined  arrangements  were  a  tiai)  or 
snare  ;  so  that,  if  he  had  been  carried  gra- 
tuitously as  by  a  friend,  he  would  have  a 
right  of  action  against  him.     With  the 
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ticket  to  0,  passenger  for  a  journey  partly  on  the  company's  own 
line  and  partly  on  the  line  of  another  company  may  be,  and  pi'e- 
sumably  is,  responsible  for  the  safety  of  tlic  passenger  on  his 
whole  journey,  and  is  liable  to  compensate  him  for  injuries  caused 
to  him  by  the  negligence  of  railway  servants  or  defective  construc- 
tion of  carriages  or  stations,  to  whichever  company  they  belong.' 


j)iM]iricty  of  so  tiiulinp;  wo  have  nothing  to 
til).  Tlifri!  wius,  iicconliiig  to  tliat  liiuliiif^, 
<i  tort,  whether  iii  the  (luri'iidants  alone 
or  in  conjunction  with  the  Scmthwesteru 
tloes  not  nuitter,  and  the  phiintill"  is  on- 
tithiil  to  recover.  But  if  the  contract  had 
not  Ix'cn  a  contract  witli  tlie  defendants, 
and  all  that  could  have  been  eoni])lain('d 
of  was  a  iKUi-l'easance,  I  should  hold  they 
were  not  liahle."  In  Marshall  v.  York, 
Newcastle,  &  IJerwick  lly.  Co.,  11  .'.  B. 
655,  the  declaration  was,  that  the  |daintiir, 
at  the  retiucst  of  the  defendants,  i)ecani(' and 
was  a  passen^^cr  in  one  of  their  carriai^'cs, 
to  he  hy  them  sal'cly  and  securely  carried 
and  conveyed  tlieri'liy,  toi;ether  with  his 
lu^,i,Mf5e,  on  a  ciMlain  journey  along  the 
said  railway.  The  plaintitf's  ticki^t  had 
been  taken  liy  his  master.  The  action 
was  for  loss  of  goods;  and  Jervi.s,  C.  J., 
in  giving  judgment,  mentions  the  adniis- 
.sion  in  argument  tliat  if,  under  the  saino 
circumstances,  the  iilaintiif  had  sustained 
the  loss  of  a  limh  or  any  other  personal 
injury,  he  aloin;  could  have  sueil  ;  and 
proceeds  :  "  It  is  said  that  that  is  becau.so 
the  master  could  not  maintain  an  action 
ill  respect  of  the  personal  sull'ering  of  the 
.servant,  though  he  might  in  resjx'ct  of 
the  loss  of  service.  But  upon  what  jirin- 
ciple  does  the  action  lie  at  the  suit  of  the 
servant  for  his  personal  sull'ering  ?  Not 
by  reason  of  any  contract  between  him 
and  the  comi)any,  but  by  reason  of  a  duty 
implied  liy  law  to  carry  him  safely.  If, 
under  the  circumstances  of  this  ca.se,  the 
plaiutilf  couM  have  recovered  in  respect 
of  a  personal  injury  sustained  by  him, 
there  is  no  reason  why  he  should  not  also 
recover  in  respect  of  the  loss  of  his  lug- 
gage." And  Williams,  J.,  says  (11  C.  B. 
at  i>.  663);  "The  ease  was,  I  think, 
put  upon  the  right  looting  by  Mr.  Mill, 
when  he  said  that  the  (piestion  turned 
upon  the  inquiry  whether  it  was  necessary 
to  show  a  contract  between  the  i>laintiir 
and  the  railway  company.  His  jiroiiosi- 
tion  was,  that  this  declaration  could  oidy 
be  sustained  liy  proof  of  a  contract  to  carry 
the  plaiutilf  ami  his  luggage  for  hire  and 
reward  to  bo  paid  by  the  plaiutilf,  and 
that  the  traver&o  of  that  part  of  the  decla- 
ration involves  a  traver.sc  of  tin;  payment 
by  the  plaiutilf.  1  am  of  opinion  that 
there  is  no  foundation  for  that  proposi- 
tion.    It  seems  to  uio  that  the  whole  cur- 


rent of  authorities,  beginning  with  Govctt 
V.  IJadnidge,  -i  East,  liii,  and  ending  with 
I'ozzi  L\  Shi[)ton,  8  A.  &  K.  t»t!3,  estab- 
lishes thai  an  action  of  this  sort  is,  in 
substance,  not  an  action  ot  contract,  but 
an  action  of  tort  against  the  con)pany  as 
carriers."  This  ca-e  was  approved  by 
Blaekl)urn,  .1.,  in  Austin  v.  (iieat  Western 
Uy.  Co.,  I..  11.  2  y.  B.  442,  445,  where  he 
says:  "I  think  that  what  was  said  in 
the  case  of  .Marshall  c.  York,  Newcastle, 
&  Berwick  l\y.  Co.,  11  C.  B.  ()55,  was 
(luite  correct.  It  was  there  laid  down 
that  the  right  which  a  passenger  has  to 
iKi  carried  safely  does  not  dei>end  on  his 
having  made  a  contract,  but  that  the  fact 
of  his  being  a  passenger  casts  a  duty  on 
the  company  to  ciiriy  him  safely."  In  (lill 
in  Manchester  lly.  Co.,  L.  It.  8  Q.  B.  186, 
the  plaiutilf  desired  to  send  a  cow  from  I). 
to  S.,  and  took  her  to  the  station  at  D. 
belonging  to  the  (!.  N.  Co.,  where  he 
booked  her  for  S.  by  the  defendants'  rail- 
road, signing  a  contract  with  the  G.  N. 
Co.  exempting  them  from  damage  that 
might  be  occasioned  by  the  restiveness  of 
the  cow.  She  was  juit  into  a  truck  be- 
longing to  the  defendants,  and  on  arriv- 
ing at  iS.  was  brought  to  a  siding  by  the 
defendants'  yard  for  the  purpose  of  Ijeing 
unloaded,  in  the  ]U'ocess  of  which  she  got 
on  to  the  line  and  was  killed.  By  an 
agreement  between  the  defendants  and  the 
G.  N.  Co.  it  was  provided  that  a  complete 
and  full  system  of  interchange  of  trallic  in 
passengei's,  goods,  etc.,  should  be  estab- 
lished between  the  two  companies,  with 
through  tickets,  etc.,  the  stock  of  the  two 
coniiianies  being  treated  as  one  stock,  and 
the  two  compani>'s  assisting  each  other  as 
if  they  were  amalgamated.  The  court 
held  that  the  action  might  be  brought 
against  either  of  the  companies,  and, 
tiierefore,  that  the  action  was  rightly 
brought,  inasmuch  as  the  agreement,  if  it 
did  not  constitute  a  ]iartnersliip  between 
the  two  companies,  showed  tiiat  the  (J.  N. 
Co,  became  the  agents  of  the  defendants 
to  make  the  contract  for  tiic  carriage  of 
the  cow,  antl  that  the  condition  in  the 
contract  did  not  relieve  the  defendants 
from  liability  for  negligence  on  the  part  of 
their  servants,  causing  the  loss  of  the  cow. 
1  Great  Western  l!v.  Co.  v.  Blake,  7  H. 
&  N.  987,  991  ;  Thon'ias  v.  Rhvmney  l!y. 
Co.,  L.  U.  5  Q.  B.  226;  L.  II.  6'Q.  B.  266. 
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Secondlii,  a  railway  company  may  uiidei"  certain  circumstances 
be  subject,  in  favor  of  a  passenger  upon  such  a  journey  as  last 
mentioned,  to  similar  responsibilities,  although,  as  between  the 
company  and  the  individual  passenger,  there  may  have  been  no 
contract ;  as,  for  instance,  in  the  case  of  a  servant  travelling  with 
his  master  upon  a  ticket  taken  by  the  latter ;  ^  or  of  a  child  of 
tender  years  travelling  upon  a  ticket  taken  by  its  parent,  and  even 
in  the  case  of  a  child  above  the  age  within  which  the  company 
holds  itself  out  as  willing  to  carry  children  gratis,  but  taken  by 
the  mother  without  a  ticket,^  the  responsibilities  in  these  cases 
being  not  directly  founded  upon  contract. 

But,  thirdlfj,  the  responsibilities  of  a  railway  company  or  any 
other  carrier  may  be  carried  still  a  stop  further.  Tlicre  are  cases 
in  which  a  carrier  may  be  liable  for  injuries  received  by  a  pas- 
senger when  carried  by  him,  although  no  contract  for  carriage 
may  exist  between  the  carrier  and  the  passenger,  or  any  person 
contracting  directly  for  his  carriage. 

In  Dalzell  v.  Tyrer,^  the  plaintiff  had  made  a  contract  with  a 
public  ferryman  under  which  the  latter  was  bound  to  carry  him 
daily  for  a  certain  period:  the  ferryman  being  unable,  upon  a 
l)articular  day,  to  work  the  ferry,  hireil  a  boat  and  crew  for  the 
purpose,  and  an  accident  having  occurred  to  the  plaintilf  through 
the  mismanagement  by  the  crew  of  a  roj)c,  the  proprietor  of  the 
boat  and  crew  was  held  liable  to  him.*  So,  again,  a  case  of 
Reynolds  v.  North  Eastern  Ry.  Co.^  decided  that  where  a  passenger 
took  a  ticket  of  company  A.  for  a  journey  over  the  lines  of  com- 
l)anies  A.,  !>.,  and  C,  and  a  collision  having  occurred  on  the  B. 
railway  by  reason  of  the  train  in  which  the  plaintiff  was,  running 
into  trucks  negligently  left  on  the  line,  the  B.  company  were  liable 
to  the  plaintiff  in  an  action  of  negligence.*' 

In  JJuxton  V.  The  North  Eastern  Ry.  Co.'^  the  plaintiff  was  a 
l)assengcr  by  the  defendants'  railway,  to  be  carried  from  Y.  to  T. 
To  reach  T.  it  v/as  necessary  to  travel  over  a  line  belonging  to 
another  company.  While  passing  over  this  connecting  line,  the 
train  in  whicii  the  plaintiff  was  came  into  collision  with  a  bullock, 
which  had  strayed  on  to  the  line  from  an  adjoining  held  by  break- 


'  Jfiirshall  V.  York,  Newcastle,  &  Ber- 
wick Uy.  Vo.,  11  C.  H.  ().".;'.. 

-  Austin  w.  Great  Western  Ry.  Co., 
L.  R.  2  (.).  15.  442. 

8  v..  r..  &  E.  890. 

♦  See  also  Walanil  v.  Elkins,  1  Stark. 
272;  Froiiiont  v.  C'oiiiiland,  2  Hinff.  170; 
Havcv  r.  Chamberlain,  4  Ksp.  22!);  Wheat- 
h'y  r.  Tatriek,  2  M.  &  W.  650  ;  I)..an  c. 
nrantliwaife,  5  Ksp.  ^'t  ;  Siiinniell  v. 
Wrij^ht,  .I  F,sp.  2f>3 ;  Houghton's  Case, 
eitei'  5  B.  &  C.   550. 


5  C.  P.  18()S,  (■■>■  rcl.  (1)11  ki. 

c  Kculkes  r.  iMetropolitaii  l!v.  Co.,  5  C. 
P.  Div.  ir.7, 169,  pn-  Tliesi^^'er,  L.  J.  And 
see  <lreat  Noithern  Ry.  Co.  v.  Harrison,  10 
Ex.  :i76;  (Jreat  Western  Hy.  Co.  of  Canada 
f.  Braid,  1  Moo.  P.  C.  N.  s.  101;  ThoiMa.s 
V.  Kliyniney  Ry.  Co.,  L.  R.  6  (.).  B.  266  ; 
Great" Western  l.'v.  Co.  v.  Blake,  7  H.  &  N. 
987;  Wright  v.  'Midland  Ky.  Co.,  L.  K. 
8  Ex.  137. 

■  L.  K.  3  Q.  B.  549. 
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ing  through  the  fence.  The  fence  was  in  fact  defective,  but  had 
been  hitely  repaired,  and  was  apj)arcntly  in  gooil  condition.  The 
plaintiff,  being  injured  l)y  the  collision,  sought  to  recover  dam- 
ages from  the  defendants.  It  was  unanimously  held,  that  the 
contract  haviug  been  made  with  them,  they  were  just  as  much 
liable  for  negligence  hap[>ening  on  the  one  road  as  on  the  other.' 

Hiiowing  how  entirely  the  matter  is  one  of  contract,  where "'' 
there  was  a  (dauso  in  the  defendants'  contract  of  carriage  exempt- 
ing them  from  liability  on  the  connecting  line,  altliougli  the  jury 
found  for  the  plaintiff,  the  verdict  was  set  aside,  and  was  entered 
for  the  defendants,  jtursuant  to  leave  reserved.^ 

The  ))i'inciple  of  law*  applicable  to  the  contracts  of  carriers  was 
applied  in  John  v.  JJacon,*^  under  the  following  facts.  A.  agreed 
to  carry  H.  from  Milford  Haven  to  Liverpool.  The  mode  of 
transit  provided  was  that  B.  should  come  on  to  a  hulk  lying  in 
tlio  harl)or  at  Milford  Haven,  and  wait  till  a  steamer  came  and 
took  him  to  Liverpool.  On  the  hulk,  close  to  a  ladder  down 
which  IJ.  had  to  pass  to  reach  the  .steamer,  was  a  large  hatchway, 
which  was  negligently  left  unguarded  und  improperly  lighted,  and 
B.  fell  through  it  and  was  injured.  The  hulk  belonged  to  a  third 
party,  and  A.  had  only  actjuired  a  right  to  use  it  for  the  purpose 
of  embarking  passengers  on  his  steamer.  In  an  action  by  B. 
against  A.  for  the  injury  he  sustained,  the  court  held,  unani- 
mously, that  there  was  a  conti*act  by  the  defendant  to  carry  the 
plaintiff  from  the  shore  at  Milford  Haven  to  Liverpool,  and  if  so, 
it  was  part  of  that  contract  that  due  care  should  be  used  in  the 
whole  transit,  and  it  was  immaterial  whether  the  defendant 
employed  other  persons  to  assist  in  the  conveyance  of  the  passen- 
gers. The  passenger  was  entitled  to  the  exercise  of  due  care 
throughout.  It  is,  in  one  sense,  an  impersonal  obligation  on  the 
contracting  carrier  that  due  care  shall  be  used  in  providing  the 
means  of  transport,  and  in  the  management  of  them. 

The  same  principle  of  laio  was  applied  in  Francis  v.  Cockrell.® 
It  was  there  held,  that  where  a  man  causes  a  building  to  be  erected 


*  Blacklmrn,  .!.,  said  :  "Where  a  vail- 
way  coinpiiiiy  contracts  with  a  passenger  to 
carry  him  from  one  terminus  to  ani)ther, 
anil  on  the  journey  the  train  lias  to  pass 
over  the  line  of  another  railway  company, 
the  company  issuinj^  the  ticket  incurs  tjie 
same  responsibility  as  tliat  other  company 
over  whoso  line  the  train  runs,  and  by 
whos(!  default  the  accident  happens,  would 
incur  if  the  contract  to  carry  had  been 
entered  into  with  them." 

2  in  /line  v.  The  Southeastern  Ry,  Co., 
L.  R.  4  Q.  B.  539. 


8  And  see  Baxendale  i;.  The  Great  East- 
ern Rv.  Co.,  L.  H.  4  Q.  B.  2t4  ;  Aldridg(^ 
V.  Great  Western  Rv.  Co.,  15  C.  B.  N.  s. 
682. 

*  See  our  comments,  infra,  on  Gray  v. 
Jackson,  51  N.  H.  9,  in  which  case  the 
position  is  ini))roperly  taken  that  the  nues- 
tion  in  all  these  cases  is  not  one  of  law 
at  all,  but  is  purely  one  of  fact  for  the 
jury. 

6  L.  R.  5  C.  P.  437. 

«  L.  R.  5  Q.  B.  184. 
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for  viewinj?  a  public  exhibition,  and  admits  persons  on  payment  of 
money,  the  contract  between  him  and  the  j)ersons  admitted  is 
analogous  to  the  contract  between  a  carrier  and  his  passengers; 
and  there  is  implied  in  such  contract  a  warranty,  not  only  of  duo 
care  on  the  part  of  himself  and  his  servants,  but  also  of  due  caro 
on  the  jtart  of  any  indejiendcnt  contractor  who  may  have  been 
employed  by  him  to  construct  the  means  of  conveyance  or  su[)port. 
Tlierciore,  where  the  defendant,  acting  on  behalf  of  himself  and 
others  interested  in  certain  races,  entered  into  a  contract  with  a 
third  party,  who  was  a  competent  person  to  be  so  employed,  to 
erect  and  let  to  them  a  grand  stand  for  the  purpose  of  viewing  the 
races;  and  the  defendant,  on  behalf  of  himself  and  his  colleagues, 
received  i  fee,  appropriated  to  the  race  fund,  from  every  person 
admitted,  the  plaintiff  being  one  of  them ;  and  the  stand  had 
been,  but  not  to  the  knowledge  of  the  defendant,  negligently  and 
improperly  constructed,  and  in  consequence  fell  and  injured  tho 
plaintiff;  it  was  held,  that  the  plaintiff  could  maintain  an  action 
against  the  defendant  for  the  damage  sustained,  although  the 
defendant  was  free  from  all  negligence,  and  had  employed  u  com- 
petent person  to  erect  the  stand. ^ 

The  plaintiff,  in  Thomas  v.  The  Rhymney  Ry.  Co.,'^  took  a  ticket 
of  the  defendants,  a  railway  company,  as  a  passenger  from  A.  to 
C.  At  B.,  between  A.  and  C,  the  defendants'  line  joins  the  lino 
of  the  T.  Company,  o\er  which  the  defendants  have  running  pow- 
ers from  B.  to  C.  on  payment  of  certain  tolls,  the  trallic  arrange- 
ments being  left  in  the  control  of  the  T.  Company,  and  the  station 
at  B.  belonging  to  the  latter  company,  and  being  in  their  exclu- 
sive control.  After  leaving  B.,  it  being  after  dark,  the  train  of 
the  defendants  in  which  the  plaintiff'  rode  ran  into  a  train  of  tho 
T.  Company,  and  the  plaintiff  was  injured  by  tho  collision.  On 
the  trial  the  jury  found  that  the  defendants'  servants  were  guilty 
of  no  negligence,  and  that  the  collision  was  owing  to  the  negli- 
gence of  the  servants  of  the  T.  Company  in  sending  on  their  own 
train  without  the  proper  tail-light,  and  allowing  the  defendants' 
train  to  proceed  on  the  same  line  of  rails  too  soon  after  the  other 
train  without  giving  any  warning  to  the  driver  of  tho  defendants' 
train.  On  this  fmding  the  verdict  was  entered  for  the  defend- 
ants, with  leave  reserved  to  enter  it  for  the  plaintiff'  if  the  court 
should  hold  that  the  defendants  were  liable  ^  for  the  negligence 
of  the  T.  Company.  The  Court  of  Queen's  Bench  having  unani- 
mously made  absolute  a  rule  to  enter  the  verdict  for  the  plain- 


1  And  see  lieadhead  v.  Midland  Ry. 
Co.,  L.  R.  2  Q.  B.  412 ;  Great  Western 
Ry.  Co.  V.  Blake,  7  H.  &  N.  987. 


2  L.  R.  6  Q.  B.  266. 
"  Of  coui'se,  in  law,  on  the  fads.    See 
Gray  v.  Jackson,  51  N.  H.  9,  stated  infra. 
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tiff,'  on   appeal  to  the  Exchequer  Chamber  the  judgment  was 
unanimously  sustained.'^ 


'  Tlioinas  V.  Uhytniiuy  Uy.  Co.,  L.  R. 

5  Q.  n.  -i-it). 

'i  Tilt!  jiriiici/tk  of  /air  upon  which  tho 
ca.si!  was  dttcich'd  in  th(!  i'lxche(Hior  Cliaiii- 
ber  is  thus  stated  by  Kelly,  C.  I>.  (I,.  U. 

6  Q.  B.  at  p.  27;?):  "  Wliuro  ii  railway 
company  issues  a  tii'kiit  for  ii  journey,  in 
the  course  oi'  which  tho  train  which  conveys 
the  ]iasson<,'er  has  to  pass  alon;^  a  jioition 
of  a  line  of  railway  l)elon<{inf{  to  another 
coinpaiiy  (whether  it  bo  iimler  running 
powers  or  whether  it  bo  under  any  ]iartii'U- 
lar  contract  for  a  participation  in  profits 
or  otherwise),  the  contract  l)(!tween  the 
railway  company  and  the  travtdler  to  whom 
such  ticket  is  issued  is  itjion  cvi'nj  jirin- 
pie  of  the  law  ii  contract  not  only  that 
they  will  not  themselves  he  guilty  of  any 
negligence,  but  that  the  (lassenger  shall 
bo  carried  with  due  and  roasoiial>le  care 
along  the  whole  lino  from  one  cud  of  the 
journey  to  another."  The  learned  Ciiief 
Baron  said  further  :  "Tin;  case  of  Buxton 
V.  Northeastern  Uy.  Co.,  L.  R.  3  Q.  B.  549, 
was  citeil  among  other  cases.  That  case 
was  tried  h(  Ion!  me  ;  and  there,  although 
it  was  (piite  clear  that  the  mischief  coni- 
])laiiied  of  <lid  not  arise  from  the  negli- 
gence of  tho  defendants,  but  from  the 
negligenoo  of  tho  Midland  Kailway  ("oui- 
pany,  the  owners  of  the  intermediate  por- 
tion of  tho  Hue  over  which  the  traveller 
liad  to  be  conveyed,  still  it  did  not  occur 
either  to  the  counsel  at  the  trial  or  to  my- 
.solf  that  that  made  any  diU'erencc! ;  and  I 
am  .still  of  o|)iiuoii,  upon  every  ]>ruic!plc 
of  lidn,  jus/i(V,  ami  reason,  wh<;n  a  ticket 
is  issued,  say,  for  example,  at  Eustoii 
dtpiaro  Station,  for  tho  conveyance  of  a 
passenger  to  Kilinburgh,  or  still  further 
north,  where  the  traveller  may  in  the 
course  of  his  journey  have  to  jiass  over 
several  lines  of  railway  belonging  to  did'er- 
ent  eom]>aiiies,  that  tho  contract  whi(!h 
was  entered  into  by  tho  company  that  is- 
.sues  the  ticket  is  a  contract  that  reasona- 
ble care  shall  be  exercised  by  all  by  whom 
ex(!rciso  of  care  is  necessary  for  tli(!  reason- 
ably safe  conveyanoe  of  the  passenger  from 
one  end  of  the  journey  to  another.  The 
company  who  issued  the  ticket  received 
the  entire  consideration.  It  certainly  aji- 
pears  to  me  to  make  no  more  dillerence 
that  they  are  enabled  to  carry  the  passen- 
gers along  a  portion  of  the  line  under 
some  arrangement  with  another  com|)aiiy 
than  if  it  were  their  own  line,  and  a  por- 
tion of  it  were  kept  in  repair  under  con- 
tract with  some  persons  who  weri!  in  the 
habit,  for  a  due  consideration,  of  effecting 
repairs  for  railway  comjianies,  which  cer- 
tainly would  not  e.\eiiipt  the  company 


from  tho  obligations  iiiipo.sed  on  it.     The 
only  ditfereiu'o  is  tiiat  they  i)orforin  some 
])art  of  their  contract  by  means  of  contracts 
or  arrangements  with  oilier  ]icisoiis.     The 
contract  witii  the  ]iasseiiger  is,  as  I  have 
already  observed,    for  the  HNisonably  sale 
conveyance  of  the  pas.-.nger  from  one  end 
of  the  joiiiney  to  the  other.     They  receive 
the  consideration  or  remuneration  for  the 
undertaking  into  whii.di  they  enter,  and  it 
appears  to  iiie  that,  so  far  as  anything  that 
may  come  within  (to  ado[it  tho  expressitjii 
which   has  been  well  used   in  the  course 
of  the  argument)  the  compass  of  railway 
nianagenient,    if    in   consiMnience   of    any 
negligence   on   any   ]iortion    of   the    line, 
from  one  end  of  the  line  !.>  the  other,  ii 
mischief  occurs  to   tho   passenger,   he   is 
entitled  to  maintain  an  action  against  the 
cumiiany  with  whom  he  contracted  for  •  •■ 
.safe  conveyance  from  one  end  of  tho  jo\i,- 
ney  to  the  otln'r."     Thomas  v.  HlivmiK'V 
Kv.  Co.,  L.  1!.  6  Q.  B.  at  i).  27:5.     But  iii 
Wright  V.   The   Midland   h'y.  Co.,  L.    H. 
8  Kx.  137,  tho  N.  Com])nny  had  statutory 
authority  to  run  over  a  porlicui  of  the  de- 
fendants' line,  paying  a  certain  toll  to  th(! 
defeiiilants.     The  signals  at  the  jioint  nf 
junction  between  tlu!  two  lines  were  under 
the  control  of  tho  dclem lints.     Owing  to 
tli(!  servants  of  tho    .\.   Company  negli- 
gently disobeying  these  signals,  a  train  nt 
the  N.  Company  ran  into  a  train  of  the  de- 
fendants in  which  the  iilaintilf  was,  caus- 
ing him  damage.      There  was  no   negli- 
genc(!  on  the  jiart  of  any  of  the  defendants' 
servants.     In  an   action  for  injuries  sus- 
tained, brought   by  tho   |)laint-iir  agaiu'^t 
tho   defendants,   it  was   held  that  he  wa^ 
not   entitled    to    recover.      In    this   case 
Cle.asby,    B.,    at    p.    14-1   ct    seq.,   distin- 
guishes Thomas   v.  Khymney  Hy.  Co.,  ti 
(.,>.  B.  '2(5(5,  on  the  ground  that  the  railway 
ought  to  lie  in  a  reasonably  tit  state,  free 
from  obstruction  so  far  as  regards  the  niaii- 
agoinent  and  care  of  the  railway  ;  but  that 
the  contract  is  not  that  the  railway  shall 
be  in  a  reasonably  lit  state  so  far  as  regards 
tho  acts  of  third  parties,  whoever  they  may 
be,  who,  whether  negligently  or  not,  cause 
some  obstru(!tion,  ailding  :  "  I  cannot  con- 
nect with  the  management  of  the  railwav 
something  which  is  the  direct  clfect  not  ol 
defective  regulations  of  the  company,  nor 
of  any  act  to  which  they  were  parties,  not 
of  the  ni'glect  of  some  jtersons  over  wlioiii 
they  have   no   control    whatever,   and  nf 
whose  services  they  do  not    make   use." 
And  see  Readhead  i'.  The  Midland  Hy.  Co., 
L.  R.  2  Q.  B.  412.     On  the  subject  we  air 
more  particularly  consiilering,  Cleasby,  15., 
says;   "1  <iuite  agree  that  a  contract  for 


PART   II.]      CONTUACTS   FOB  TUBOUCJU    CARRIAGE   OP  GOODS. 


95 


Having  thus  exhaustively  considered  the  English  cases  on  the 
subject,  we  turn  now  to  an  examination  of  the  decisions  in  this 
country. 

It  must  be  kept  in  mind  tliat  in  all  the  Knglish  cases  the  ques- 
tion as  to  the  liability  of  the  contracting  railway  is  simply  treated 


iff'' 


cariiiv^'i'  !>'"">  '""^  ^lacc  to  aiidthcr  cxtinuls 
over  till'  wlujlc  joiiriH'y,  \vlictlii;r  iipoii  iIk; 
linn  1)1'  till!  (■onlniiliii^'  roiuiuiny  or  not ; 
niitl,  li.rtlicr,  tliat  it  is  tlu'  oarrici's  duty 
to  use  (lut!  iiml  rt'iisonaliii!  caii'  dminj;  tlic. 
whole  ji'iiiin'V.  Ami  1  tliini\  that  (iiii;  and 
ruasonalilu  caro  extends  to  every tliinj,'  that 
is  made  use  of  by  the  contiaetinj,'  party 
durini;  the  course  of  that  journey.  For 
instanee,  as  reganls  the  construction  of  u 
railway,  it  embraces  a  contract  that  the 
rails  thenisclves  shall  lie  in  a  sound  niid 
eliicient  state,  so  far  as  due  care  can  make 
them  so;  anil  if  they  were  worn  out  on  a 
jiart  of  the  railway  not  lieUm^iinj;  to  the 
contracting^  com|iany,  and  which,  there- 
fore, tiiey  liad  not  the  (lOWer  to  re|mir,  1 
a!,'reu  tiiat  the  decisions  wouhl  estalilish 
tliat  they  would  be  liable  for  a  want  of 
care  in  thost?  rails  not  beinj,'  in  a  projier 
state  if  any  damage  was  sustained  tlioreby; 
and  the  sunie  may  be  >aid  if  tiie  switches 
or  anytliiiij^  of  that  kind  were  defectively 
constructed,  and  if  it  were  made  out  that 
in  the  coursi!  of  a  Journey  over  the  rails 
an  accident  arose  from  that  defective  con- 
stnii'tioii.  So,  again,  as  regards  jiersoiis 
eiiililiiyed  by  the  carrying  conijiaiiy  or 
made  use  of  by  them.  The  management 
of  the  stations,  for  exanijile,  is  in  the 
hands  of  certain  |iersoiis  ;  certain  regula- 
tions ari!  made  ;  and  1  will  su[i]iosc  that 
whilst  tli(^  regulations  are  jirofier  and  suf- 
ficient tlie  ])(Msons  who  are  entrusted  with 
the  duty  of  enforcing  them,  as  in  the 
Rliymney  Case,  fail  to  do  so,  and  an  acci- 
dent occurs  in  consei|ueiice.  In  such  a  case 
the  contracting  com]iany  in  jierformiiig 
their  contract  make  tisi;  of  those  persons, 
and  although  the  arrangements  at  the  sta- 
tion may  be  in  other  hands,  still  the  car- 
rying coni]]any  would  be  responsible.  That 
seems  to  me  consistent  with  reason,  and 
certainly  is  consistent  with  the  authori- 
ties that  have  been  referred  to.  It  is  con- 
sistent with  the  (^reat  Wnsteru  Rv.  Co.  v. 
Blake,  7  H.  &  X.  '.»87,  where  the  decision 
is  put  upon  the  footing  of  there  being 
neglect  in  allowing  that  to  be  u]ion  the 
line  which  ought  not  to  be  there,  and  it 
is  also  consistent  with  Thomas  v.  Rhvinney 
]!y.  Co.,  1,.  U.  5  Q.  B.  22(5.  In  the  lat- 
ter case  I  was  a  i>arty  to  the  judgment  in 
the  Exchequer  Chamber,  and  acquiesced 
ill  it  upon  the  ground  referred  to  in  that 
passage  which  occurs  in  the   Lord  Chief 


thing  connected  with  the  management  of 
the  railway  during  the  journey  on  which 
the  accident  took  place."  Wright  i'.  .Mid- 
land l!y.  Co.,  L.  U.  S  Kx.  at  p.  Hi.  Tiiis 
case  is  distinguished  from  those  for  the 
carriage  of  goods,  for  there  the  carriers  a''i 
liable  as  insurers.  But  in  the  case  of  tlie 
carriage  of  p.xssengpr.s,  the  contract  is  that 
all  pi'rsons  connectcil  with  the  carrying, 
anil  with  the  means  and  appliances  of  the 
carrying,  with  the  carriages,  the  road,  the 
signalling,  and  otherwise,  shall  u.sc  care 
and  diligence  so  that  no  accident  shall 
happen.  But  they  contract  no  further. 
Thi'y  have  no  contract  or  duty  that  stran- 
gers to  the  railway,  or  persons  who  liave 
occasion,  and  who  lawfully  may  use  tlie 
line,  shall  not  be  guilty  of  any  negligence 
or  misconduct.  I'cr  Bramwell,  B.,  fhid., 
at  p.  140.  And  see  Ileadiiead  v.  Midland 
llv.  Co.,  L.  K.  2  t,).  15.  412. 

Hall  v.  Northeastern  \',\.  Co.,  L.  R.  10 
Q.  B.  4li7,  was  something  like  Bristol  & 
Exeter  Ky.  Co.  v.  Collins,  7  11.  L.  ('as.  I!i4, 
siijini.  I'lut  instead  of  the  condition  cx- 
cnii>tingfioin  loss  a])iilying  only  to  the  line 
of  the  contracting  company,  a:;  in  this  lat- 
ter case,  in  this  ca.se  it  was  properly  held 
to  be  a  part  of  the  entire  contract,  and 
applicable  to  the  entire  route.  The  jilain- 
tilf  was  in  charge  of  a  i|naiitity  of  sheep 
shijiped  at  Angerton,  Scotl.ind,  for  New- 
castle, Englaiui,  by  the  North  British 
Railway  Company  under  a  through  con- 
tract. The  line  only  extended  to  Morpeth, 
whore  it  connected  with  the  defendants' 
line,  at  which  point  the  cattle-trucks  and 
the  carriag(>  in  which  tiie  ]iluintill'  was, 
were  attached  to  the  defendants'  train. 
The  plaintilf  was  travelling  under  a  free 
]iass  over  the  whole  route,  the  pass  being 
issued  under  the  condition  that  he  agrecil 
to  travel  at  his  own  risk.  But  for  this 
he  woiilil  have  bail  to  pay  fare  as  a  pas- 
senger. .\fter  leaving  Moi'iieth  the  train  in 
which  the  plaintilf  travelled  was  run  into 
by  another  train,  owing  to  the  negligence 
of  the  defendants'  servants  in  charge  of 
the  other  train,  and  tlio  plaintiff  received 
injuries  from  the  collision.  On  the  trial 
the  jury  found  for  the  plaintilf ;  but  pur- 
suant to  leave  reserved  the  verdict  was  re- 
versed, the  Court  of  Queen's  Bench  unani- 
mously holding  that  the  contract  was  an 
entire  one  for  the  whole  route,  which  pro- 
tected both  com])anie3.     See  Carr  v.  Lan- 


.li.lAi 
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Baron's  judgment  (at  p.  274),  where  he     cashire  &  Yorkshire  Ry.  Co.,  7  Ex.  707. 
puts  the  case  as  one  of  negligence  in  some- 
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as  matter  of  contract,  ami  the  railway  is  lioUl  liable  or  not  lia- 
ble for  a  loss  canned  by  a  coinieetinj,'  railway,  just  as  a  fair  con- 
struetion  of  the  contract  will  show  whether  or  not  the  contract 
of  the  reeeivinj^  railway  extondeil  to  tlu;  carriaije  beyond  its  own 
immediate  line.  Thus,  in  (Jilbert  r.  Dale,'  Syms  ik  Chaplin,^  and 
in  (Jarsidc  v.  The  Trent  Nasiuntion  Co.''  (stated  supra,  \).1{\  t'f 
8cq.),ih(i  contracts  all  showed  that  the  liability  did  not  extend 
beyond  the  immediate  line  of  the  receiving;  railway  or  contractor, 
and  the  courts  in  these  and  other  cases  stated  l>y  us  (xiipra) 
so  held.  On  the  other  hand,  in  Muschamp  v.  LinuMstcr  lly.  Co.,* 
the  railway  receiving  the  goods  to  be  carried  an  entire  distance 
at  one  through  rate,  no  limitation  on  their  undertaking  beiug  ex- 
pressed or  implied,  it  was  held,  very  reasonably  we  think,  that 
this  was  prima  J'aclc  evidence  of  an  undertaking  of  that  company 
to  carry  the  gooils  to  the  place  of  their  destination.  The  court 
so  charged  and  the  jury  so  found ;  both  the  charge  and  finding 
being  sustained  unanimously  by  the  full  court. 

We  think  a  careful  perusal  of  the  Knglish  cases,  as  we  have 
fairly  presented  thom,  will  show  that  there  is  no  antagonism  in 
principle  between  these  cases,  although  it  has  i)e(>n  thought  other- 
wise in  this  country.'^  In  all  of  these  cases  the  question  was 
treated  as  one  of  fact,  the  construction  of  the  particular  contract 
depending  on  the  jnirticular  facts  connected  with  it.  We  think 
the  misapprehension  on  this  point  that  has  largely  existed  in  this 
country  has  led  to  a  fancied  difference  between  the  English  and 
many  of  the  American  decisions  in  cases  where  no  such  differ- 
ence really  exists. 

The  statement  of  what  is  sometimes  called  the  Euglish  rule  in 
the  matter  is,  as  will  be  seen  by  our  very  full  analysis  of  the  Eng- 
lish cases,  simply  absurd.  Thus  Hedfield,  in  his  Carriers,**  states 
the  so-called  "  rule  "  absolutely,  without  any  exception  or  qualifi- 
cati<ni,  and  utterly  irrespective  of  what  the  contract  in  the  par- 
ticular case  is,  by  the  facts,  shown  to  be  ;  that  "  where  the  loss  is 
shown  to  have  occurred  upon  one  of  the  subsequent  roads  in  the 
route,  it  is  held  that  the  contract  is  exclusively  with  the  first 
company,  and  that  there  is  no  right  of  action  against  any  of  tlic 
subsequent  companies  on  the  route." 

It  is  scarcely  necessary  for  ns  to  say,  after  the  full  statement 
of  the  English  cases  which  wo  have  made,  that  this  is  entirely 
incorrect,  or,  to  say  the  very  least,  is  greatly  misleading.  The 
case  cited  for  this  proposition  is  Bristol  &  Exeter  Ry.  v.  Collins.' 


«  5  A.  &  E.  543. 

8  6  A.  &  K.  634,  643. 

«  4  T.  R.  581, 

*  8  M.  &  W.  421.    See  lupra,  p.  78. 


*  See  Redf.  on  Car.  §  181,  distinctly  so 
stating. 

•  §  180. 

'  7  H.  L.  Cos.  194. 
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Dut  wliilo,  as  wo  have  shown,  wc  think  the  decision  in  that  case, 
III!  tilt'  c'onstruftion  of  ilw  contract  involvcil  in  it,  oiu;  of  tho 
'jii'iifcsl  doultt,'  the  unaninions  jiidj^ment  of  the  Kxchetiucr  Cham- 
Imt  au<l  llie  answers  of  four  of  tiie  six  judi^es  who  wer(>  called  in 
lii'iiiir  adverse  to  the  decision;  yet  it  was  simply  a  iiueslion  on 
tlio  liu'ts  of  the  ease  as  to  whether  the  contract  of  the  reecivinj; 
('(iiii|iaii\  was  to  carry  over  tho  entire  route  or  not,  and  it  was 
litlii,  improperly  we  think,  that,  under  the  fads  of  the  ease,  it 
was.  Uiil.as  we  have  shown,  the  whoh^  ease  clearly  shows  that 
if  theennti'aet  had  appeared  njore  clearly,  so  that  it  would  havt; 
Im'cm  ••  iiica|ialde  of  heiuij:  misunderstood,"  Lord  ('ranworth  ex- 
pr('>;s('(l  it.  that  it  was  a  contract  hy  the  recei\iii;r  railway  to  carry 
(inly  ovei'  their  own  railway,  and  then  to  drliviM-  merely  to  tho 
coMUct'liim'  railway  to  be  forwarded,  tl  "s  lail"r  railway  would 
iiavc  been   liahle. 

The  misap|)rehension  of  Redlield  is  even  ni'»re  clearly  seen  in 
socti"n  l»sl  of  liis  Carriers,  where  he  says  lliat  tho  rule  hiid  down 
ill  the  earlier  l"]nu;lish  cases  is,  "that  the  carrier  is  only  lialile  for 
the  extent  of  his  own  route,  and  for  the  safe  storage  and  ilelivcry 
to  the  next  carrier."  There  are  no  KuLrlish  cases,  either  early  or 
late,  which  lay  down  any  such  rule  as  this.  The  cases,  as  wo 
have  shown,  all  put  it  simply  as  a  question  of  what  the  contract 
is  in  the  pai'ticular  case. 

The  only  ease  cited  hy  Hcdiield,  .1.,  for  the  latter  of  his  propo- 
sitions is  (larside  v.  TnMit  A'  Mersey  \avi,<ration  Co.'-^  IJiit  that 
case,  as  wc  have  shown,  was  simply  one  of  contract,  and  that,  too, 
an  express  one,  hy  the  rcjccivlntr  company  to  carry  tho  jroods  from 
Stoarport  to  Manchester,  and  then  to  forward  them  from  Man- 
chester to  Stockport;  and  it  was,  clearly,  correctly  held,  under 
that  contract,  that  tho  liability  of  the  receiving  company  as  a 
carrier  ended  at  Manchester.  This  case,  so  far  from  layiiiu;  down 
a  (liiTerent  rule  from  that  in  Bristol  «t  ICxeter  Ry.  v.  C(jllins,''  is 
\v.  perfect  hai'inony  with  it.  Tho  doubt  in  this  latter  case,  which, 
we  think,  under  the  facts,  was  not  well  founded,  was  as  to  whether 
that  portion  of  the  way-l)ill  which  it  was  held  showed  a  contract 
to  carry  the  entire  distance  was  modified  or  qualified  by  other 
parts  of  it,  so  as  to  make  out  Hiat  it  was  such  a  contract  as 
existed  in  Carside  v.  Trent  &  Meirtcy  Navigation  Ci).,*  and,  with 
a  very  great  deal  of  doubt  and  difference  of  opinion,  it  was  held 
that  it  was  not.  Hut  if,  as  in  this  latter  case,  it  had  sufiicicntly 
appeared  to  the  House  of  Lords,  as  it  did  to  the  Exchequer  Cham- 
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'  Each  of  the  four  TiUW  Lords  who  de- 
''iiled  thi'  cas(>,  liiuisolf,  on  one  ground  or 
I  arotlicr,  casting  doubt  on  the  case. 

VOL.   II 


«  4  T.  K.  .ISl. 

«  7  H.  L.  Cns.  194. 

♦  4  T.  K.  581. 
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ber,  that  the  contract  of  the  receiving  company  was  to  carry  the 
goods  over  their  portion  of  the  route  only,  and  to  deliver  them  to 
the  connecting  company,  to  be  forwarded  to  the  ultimate  destina- 
tion, then,  in  perfect  harmony  with  Garside  v.  Trent  &  Mersey 
Navigation  Co.,^  it  would  have  been  held  by  the  House  of  Lords, 
as  it  was  unanimously,  and,  we  think,  correctly,  held  by  the  Ex- 
chequer Chamber,  that  the  connecting  company  was  liable  for  the 
loss  of  the  goods,  as  carriers,  while  in  their  possession ;  and  that, 
again  differing  with  Redfield  on  Carriers,^  their  common-law  lia- 
bility for  such  loss  was  not  affected  by  the  clause  in  the  con- 
tract exempting  the  receiving  company  from  a  loss  of  the  same 
character. 

The  same  mistake  as  to  the  effect  of  the  English  decisions, 
made  by  Redfield  in  his  Carriers,  is  repeated,  verbatim,  in  his 
Railways.^ 

In  another  American  work  on  Carriers,*  it  is  more  correctly 
stated,  that  "  Carriers  may  frequently  become  forwarders  only 
when  the  goods  arc  consigned  to  points  beyond  the  termini  of 
their  own  lines  ;  and  it  frequently  becomes  diflicult  to  determine 
whether,  under  the  particular  circumstances  of  the  case,  they 
should  be  held  liable  for  the  safety  of  the  goods  throughout  the 
whole  line  of  transit  to  destination,  though  extending  beyond  the 
termination  of  their  routes ;  or  whether,  having  transported  tlicra 
as  far  as  their  routes  extend,  and  there  having  safely  delivered 
them  to  another  connecting  carrier  to  complete  the  transporta- 
tion, they  are  not  to  be  considered  as  having  acted  as  forwarding 
agents  merely  as  to  such  further  carriage,  and  therefore  no  longer 
responsible.    It  is  well  settled,  however,  that  the  carrier  may  con- 
tract to  carry  to  a  point  beyond  the  terminus  of  his  own  line  so 
as  to  become  liable  for  the  delivery  at  such  point,  and  that  the  lia- 
bility thus  attaching  at  the  commencement  will  continue  throuirh- 
out  the  whole  transit.     And  when  he  has  thus  undertaken  for  tlie 
transportation  of  the  goods  throughout  to  destination,  all  con- 1 
necting  lines  of  carriers  employed  in  furthering  and  completing 
such  transportation  become  his  agents,  for  whose  defaults  he  bo-  j 
comes  responsible  to  the  owner  of  the  goods." 

This  is  stated  as  the  general  common-law  rule,  and  while,  as  I 
far  as  it  goes,  it  not  inaccurately  states  the  law  as  we  have  shown 
it  to  be  settled  in  England,  and  is  very  far  from  being  in  accord 
with  the  manifestly  incorrect  statement  by  Redfield,  in  his  works 
on  Railways  and  Carriers,  numerous  American  cases  are  cited  to  j 
show  that  this  is  the  well-settled  law  here,  although  a  very  differ- j 
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»  4  T.  R.  581. 
«  §  180. 


«  Vol.  ii.  129-132,  6th  ed. 
*  Hutchinson,  §  146. 
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cnt  impression  is  conveyed  of  the  law  in  this  country  by  the  state- 
ments of  Rcdfield  in  the  context  to  those  passages  which  we  have 
quoted  from  his  works  on  Carriers  and  Railways. 

We  find  that  Hutchinson,  in  referring  to  the  holding  in  Mus- 
champ  V.  Tiie  Lancaster  &  Preston  Ry.  Co.,'  makes  a  statement 
whicli,  on  its  face,  goes  far  to  show  the  correctness  of  the  Eng- 
lish decisions.  The  reference  by  Hutchinson'^  to  which  we  have 
alluded,  is  as  follows:  "This  rule  has  been  ever  since  adhered  to 
without  question  or  dispute  by  the  English  courts,  and  no  princi- 
ple is  better  settled  in  that  country  than  that  which  obliges  the 
carrier,  when  he  accepts  goods  for  transportation,  the  destina- 
tion of  which  is  one  to  which  he  himself  does  not  carry  because  off" 
or  beyond  his  oivn  route,  to  nevertheless  take  upon  himself  the 
responsibility  for  both  the  carriage  and  the  safety  of  the  goods  to 
destination ;  and  if  they  be  lost  upon  the  route,  no  matter  by 
whom,  he  becomes  liable  to  the  owner  for  the  loss,  unless  he  has 
protected  himself  against  such  liability  by  contract." 

In  the  most  oC  the  English  cases  a  traffic  receipt  or  way-bill  is 
signed  showing  the  destination  of  the  goods,  but  whether  this  is 
done  or  not,  where  the  company  expressly  (as  it  does  in  many  of 
the  English  cases)  receive  the  goods  for  transportation  to  a 
designated  place,  and  at  a  fixed  rate  for  the  whole  route,  the 
English  cases  clearly  hold  that  this,  when  not  otherwise  qualified, 
pmnd  facie  implies  a  contract  by  the  receiving  company  to  trans- 
port the  goods  to  the  designated  place  for  which  the  round  sura  is 
charged. 

Now,  suppose  a  traffic  receipt,  way-bill,  or  bill  of  lading,  as  the 
instrument  is  indifferently  called,  is  so  signed  for  the  conveyance 
of  goods  to  a  designated  place  off  a  railroad  route  altogether,  and 
for  which  one  entire  sum  is  paid,  surely  that  as  much  makes  a 
contract  by  the  company  to  deliver  the  goods  to  the  named  desti- 
nation, as  though  such  destination  wore  on  its  line  of  railway. 
And  that,  in  principle,  is  all  that  the  English  cases  hold. 

Whether  the  facts  of  the  receipt  of  the  goods  for  transporta- 
tion to  a  designated  place,  and  the  one  charge  therefor,  whether 
paid  at  one  end  of  the  route  or  to  bo  paid  at  the  other  being  im- 
material, appear  by  the  actual  acceptance  of  the  goods  subject  to 
such  a  charge,  or  by  statement  in  a  way-bill  or  bill  of  lading, 
is  sini|)ly  a  matter  of  the  mode  of  proving  the  contract ;  but  by 
no  means  changes  the  nature  of  the  contract. 

What,  on  the  face  of  the  contract,  is  its  nature  ?  Is  it  not,  that 
the  goods  are  to  be  carried  to  the  designated  place,  for  which  the 
one  round  suui  is  to  be  paid  ?    And  if  so,  who  are  the  parties  to 
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the  contract  ?  Is  it  not  self-evident  that  they  are  the  shipper  and 
the  receiver ;  no  other  party  being  named,  or  in  any  way  mado 
a  party  to  the  contract  ?  If  the  receiver  obtain  the  goods  for  con- 
veyance to  a  designated  place  for  a  round  sum  of  money,  is  lie 
not  prhnd  facie  the  contractor  to  do  so ;  and,  if  he  wish  another 
to  share  his  liability,  must  not  that  be  made  a  specific  i)art  of 
the  contract,  in  order  to  affect  the  shipper,  the  other  party  to  the 
contract  ?  We  can  sec  no  reason  in  the  world  for  thinking  other- 
wise, and  therefore,  sec  no  reason  for  questioning  the  soundness 
of  the  unbroken  scries  of  English  cases  which  so  decide ;  the 
receipt  of  the  goods  marked  to  a  designated  place  being  some 
evidence  {prima  facie}  of  such  a  contract. 

Before  examining  some  of  the  American  cases,  we  would  point 
out  and  correct  an  error  into  which  Hutchinson  has  fallen,     lie 
says:  "And  not  only  does  the  first  or  contracting  carrier  [mark! 
"co«imci5irt// carrier  !  "]   become  liable,  no  matter  by  whom  the 
goods  may  be  lost,  but  it  becomes  exclusively  responsible  and  cun 
alone  be  sued  by  the  aggrieved  party ;  and  any  attempt  to  hold 
the  subsetiuent  or  connecting  carrier  liable  for  the  loss,  although 
it  may  liave  occurred  from  its  negligence  or  fault,  must  fail  lor 
the  want  of  privity  of  contract  between  such  carrier  and  the  in- 
jured party."     Tliis  is  inaccurate.     Although  the  shipper  cannot 
recover  on  the  contract,  against  the  connecting  carrier  unless  as 
a  partner,*  or  otherwise,  for  instance   as  principal,  lie  is  a  party 
to  the  contract ;  yet,  as  the  English  cases  manifestly  show,  as  we 
have  pointed  out,^  where  the  "fault"  is  one  of  misfeasance,  the 
subsequent  or  connecting  carrier  is  also  liable.     And,  in  this  case, 
the  party  aggrieved  has  his  remedy  against  the  party  with  whom 
he  contracted  under  the  contract,  or  against  the  party  doing  the 
wrong,  for  the  wrong  done.    We  think  this  principle  is  thorouglily  | 
correct,  assuming,  as  we  think,  as  a  matter  of  law,  wo  are  bound 
to  do,  that  it  is  only  the  party  contracting  who  is  liable  on  his 
contract ;  that,  as  far  as  the  matter  lies  in  contract,  the  remedy 
under  the  contract  is  against  the  contracting  party ;  where  it  lies 
in  tort  for  a  wrong  done,  independent  of  contract,  then  there  is 
a  remedy  against  the  wrongdoer  for  misfeasance. 

Redfield,  in  his  works  on  Carriers  ^  and  Railways,*  says  :  "  The 


1  "  Somotiines  the  arningcnicnts  of  ad- 
joining; routes  luive  been  held  to  constitute 
a  partnei'sliii) ;  as  where  tliey  have  put 
their  earnings  into  a  common  fund,  and 
divided  it  at^cording  to  tlie  length  of  tlieir 
respective  lines,  nnder  such  an  agreement 
as  appeared  in  tlie  case  of  t'liampion  v. 
Hostwick,  18  Wen'l.  175.  Or  if  they  have 
jointly  employed  an  agent,  although  they 


were  not  partners  in  other  respects,  tlu'V  I 
have  been  held  jointly  liable  for  his  mis- 
feasance.    Cobb  V.  Abbot,  14  Pick.  'JSH." 
Darling  v.   Boston  &  Worcester  IM.,  1' 
Allen,  296.     And  seethe  Irish  cases  stateJ  | 
supra,  p.  87  et  snq, 

2  See  niipra,  p.  88  et  seq. 

«  §  181. 

♦  Vol.  ii.  p.  131,  6th  ed. 
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ircneral  view  of  tlic  American  courts  upon  this  subject  h  that 
in  the  absence  of  special  contract,  the  rule  laid  down  in  the  earlier 
Kiiulish  cases,  that  the  carrier  is  only  liable  for  the  extent  of  his 
own  route,  and  for  the  safe  storage  anil  delivery  to  the  next 
carrier,  is  the  more  just  and  reasonable  one,  and  this  is  the  doc- 
trine which  seems  likely  to  prevail  in  this  country,  although  there 
is  no  doubt  some  argument  to  be  drawn  from  convenience  in  favor 
of  tlio  English  rule." 

Wc  have  already  pointed  out  that  there  is  no  difference  what- 
ever upon  the  subject  between  the  cai'ly  and  late  decisions  in  the 
English  courts,  but  that,  in  all  of  them,  it  is  simply  a  (piestion 
as  to  what  is  the  express  or  ini|)lie(l  contract  in  the  particular 
case.  The  phrase,  "  special  contract,"  used  by  Iledfield,  and  which 
is  found  repeated  in  a  gi^at  numljer  of  the  American  cases  in  the 
nidst  uncertain,  indefinite  manner,  is  itself,  in  this  connection,  in- 
accurate, or  meaningless.  Contracts  arc  express  or  implied,  and 
a  contract,  or  "  special  "  contract  (which,  in  this  connection,  really 
means  nothing  more  than  a  contract)  may  arise  from  the  cx- 
j'l'esHcd  agreement  of  the  parties,  or  may  be  implied  from  the 
circumstances  connected  with  the  case.  But  the  phrase  in  con- 
nection with  the  contract  of  a  carrier  to  deliver  goods  at  a  point 
bovond  his  own  particular  route,  that  he  is  not  bound  to  do  so 
"except  by  special  contract,"  while  we  believe  it  has  led  to  many 
incorrect  decisions  in  this  country,  and  is  stated  to  be  the  Amcri- 
c :.n  rule,  seems  to  mean,  as  far  as  any  sense  at  all  can  be  made 
out  of  it,  not  that  the  contracts  of  carriers  to  so  bind  them 
must  abvays  be  express  contracts,  but  while  such  contracts  may 
be  im|)lied  in  some  cases,  it  will  not  be  implied,  simjjly  because 
tlie  carriers  receive  the  goods  for  shipment  marked  for  a  desig- 
nated place,  that  they  thereby  contract  to  carry  and  deliver  the 
jroods  to  that  place ;  particularly,  it  appears,  if  that  place  happen 
to  he  heiiond  their  own  particular  route.  But  it  is  evident  that 
if  thoy  receive  goods  deliverable  at  a  point,  as  designated  by  the 
address,  on  or  within  their  own  particular  line  or  limits,  it  is 
cloar'y  imjilied,  —  particularly,  ar  they  invariably  do  in  such  case, 
if  they  receive  pay  for  the  entire  distance,  —  that  they  contract  to 
carry  and  deliver  the  goods  to  and  at  that  designated  [)lace  ;  then, 
why  may  it  not  also  be  implied  that  they  contract  to  carry  and 
deliver  goods  so  designated  by  the  address  on  iho  goods  which 
thoy  receive  for  conveyance  and  delivery  to  the  place  designated 
liy  the  address,  even  though  that  point  be  at  a  place  beyond  their 
own  inunediate  line  or  limits  (but  which  fact  may  be  entirely  un- 
known to  the  shipper),  particidarly,  as  they  so  often  do,  if  they 
receive  pay  for  such  carriage  for  the  entire  distance  ? 
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All  that  the  English  cases  hold  is  that,  primd  facie,  when  thoy 
receive  goods  lor  shipment  and  carriage  which  are  addressed  to 
a  particular  place,  this  is  eoldence  of  their  impliedly  undertaking 
to  carry  them  to  that  place,  Avhere  their  regular  business  is  that 
of  carriers ;  and  that  this  implication  is  strengthened  when,  with- 
out question  or  explanation,  the  carriers  receive  goods  for  car- 
riage on  which  their  proposed  tlestination  is  designated  by  the 
address,  and  receive  pay  lor  their  conveyance  for  the  entire 
distance. 

But,  on  the  other  hand,  when,  as  in  such  a  case  as  Upston  v. 
Clark,'  followed  and  aj)proved  by  Gilbert  v.  Dale,'''  goods  so  desig- 
nated by  address  are  delivered  to  parties  merely  for  booking  ami 
forwarding,  for  which  a  small  sum  only  is  paid  ;  or,  as  in  Syms  v. 
Chaplin,^  and  Garside  v.  Tlie  Trent  Nav.  t!o.,*  goods  arc  expressly 
received  by  carriers  to  be  conveyed  a  certain  distance  and  then 
forwarded,  no  such  implication  arises;  and,  under  such  facts, 
there  is  not  even  primd  facie  evidence  of  any  responsibility  be- 
yond the  limits  within  which,  impliedly  or  expressly,  the  respon- 
sibility is  confined. 

So,  again,  as  in  the  case  of  Scothorn  v.  South  Staffordshire  Ry. 
Co.,*^  imder  the  original  contract,  where  the  goods  were  to  be  de- 
livered to  the  ship  Mell)()nrne  expressly,  though  they  were  in- 
tended to  go  by  her  to  Australia,  the  liability  of  the  carrier 
terminated  at  the  ship,  as  there  was  not,  in  that  case,  anything 
expressly  or  impliedly  to  carry  it  further. 

We  think  that  not  a  little  confusion  has  arisen  in  many  of  tlic 
cases  in  this  country  —  as  clearly  has  been  the  case,  as  we  have 
shown,  with  Judge  Redficld  in  his  works  on  Carriers  and  Kail- 
ways  —  from  the  misapprehension  of  what  the  English  cases  really 
hold  on  the  subject.  Lot  us  illustrate.  Suppose  A.,  who  has 
been  in  the  habit  of  purchasing  goods  on  credit  at  the  store  of  H- 
goes  into  the  store,  and  asks  a  clerk  for  an  article  of  goods,  asks 
the  price  of  it,  and  takes  it  away  with  him  without  paying  for  it, 
and  saying  nothing  further ;  in  an  action  against  A.  for  the  price 
for  goods  sold  and  delivered,  the  court,  on  such  facts,  could  prop 
erly  tell  the  jury  that  this  was  a  primd  facie  case  against  A.  for 
goods  sold  and  delivered.  But  if  A.  showed  in  answer  that  it 
was  not  a  sale  at  all,  —  that  he  simply  got  the  goods  under  the 
order  and  for  the  use  of  B.  himself,  and  that  he  used  them  for  B.i 
or  that  he  had  got  them  for  C,  who  had  borrowed  them  from  1).. 
and  that  he  had  delivered  them  to  C,  —  the  evidence  of  a  sale 


1  2  C.  &  P.  598. 

2  5  A.  &  E.  ms. 

8  6  A.  &  E.  634. 


♦  4  T.  R.  581. 
»  8  Ex.  34J. 
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and  delivery,  primd  facie,  would  be  overborne.  Or,  again,  if  a 
collector  jiud  deliverer  of  pareels,  whose  business  was,  and  was 
geuenilly  known  to  be,  the  eoUeetion  and  delivery  of  parcels  in  a 
city  only,  received  for  delivery  a  parcel  addressed  to  a  jjlace  within 
liie  city,  prima  facie  this  evidence  would  show  an  implied  con- 
tract by  him  to  deliver  the  parcel  to  the  place  of  its  address,  and 
so,  clearly,  the  court  would  be  justified  in  directing  a  jury.  But, 
in  such  a  case,  if  he  received  a  parcel  addressed  to  a  remote  place, 
I'ar  icmoved  from  the  city,  and  addressed  also,  '•'■I*er  Wells,  Fargo, 
A-  Co.'s  Express,"  which  had  one  of  their  ollices  in  the  city,  and 
lu;  delivered  the  parcel  to  the  express  ollicc,  this  would  be  like  the 
l)ooking  cases  in  England,  and  there  the  facts  would  not  show  a 
case  from  which  even  primd  facie  it  could  be  implied  that  ho 
luul  contracted  to  carry,  or  be  responsible  for  the  carriage  of,  the 
•foods  to  the  remote  place;  more  particularly  if,  as  in  such  a  case 
ho  would  do,  he  received  payment  only  for  the  carriage  and  de- 
livery to  the  express  oflice. 

Again,  if,  instead  of  the  delivery  of  a  parcel  to  a  regular  parcel 
collector,  a  pai'cel,  addressed  to  a  particular  place  in  a  city,  were 
delivered  to  a  post-ollice  collector  of  letters  and  j»arcels  through 
the  city,  whose  business  was,  and  was  known  to  be,  merely  to  crl- 
loct  them  and  take  them  to  the  post-oflice  for  distribution,  there 
then  could  be  no  room  for  an  implication  that  there  was  any  other 
contract  or  duty  on  the  part  of  the  carrier  than  to  take  the  parcel 
to  the  post-ollice.  Or,  again,  if  a  local  expressman,  in  the  habit 
of  collecting  parcels,  triuiks,  goods,  etc.,  for  delivery  to  different 
niilways  and  canals,  collected  ar^icles  addressed  to  various  remote 
l»lace.s,  and  addressed  via  different  routes,  or  per  different  rail- 
ways, etc.,  and  delivered  them  to  go  as  addressed,  no  implication 
could  arise  that  he  had  any  further  responsibility  for  their  de- 
livery at  their  ultimate  destination,  particularly  if  in  such  case 
ho  on  )  .iMH'ived,  as  he  would  only  be  legally  entitled  to  receive 
(if  the  question  came  up  in  that  shape),  payment  for  delivery 
within  his  own  clearly  implied  limits,  which  terminated  at  the 
railways  and  canals. 

But,  once  more,  if  a  railway  itself  employed  a  team  at  a  town 
remote  from  its  own  line  of  railway,  and  collected  goods,  parcels, 
etc.,  addressed  for  delivery  (that  is  what  an  address  means)  to 
places  along  their  line  of  railway,  and  without  anything  further 
to  show  a  contract,  "  special "  or  <je.neral,  —  if  there  can  bo  any 
such  distinction  as  that  in  connection  with  contracts,  —  there  a 
jiiclsrc  could  fairly  direct  a  jury  that  this  was  primd  facie  evidence 
for  them,  and  a  jury  could  fairly  find  that  that  did  imply  that 
the  railway  contracted  to  transport  the  goods,  not  only  along  their 
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line  of  railway,  but  from  the  remote  towns  where  they  had  col- 
lected the  goods  to  their  line  of  railway.  And  if  they  received 
payment  for  the  whole  route,  including  the  portion  of  the  route 
from  the  town  to  the  railway,  —  as,  if  tlie  question  came  up  in  that 
way,  they  would  be  clearly  entitled  to  do,  —  that  would  go  still 
farther  to  show  the  entirety  of  the  contract. 

In  the  same  way,  if  a  railway  received  for  carriage  goods  at 
one  of  its  stations,  addressed  for  delivery  to  another  station  along 
its  route,  then  it  would  cleai-ly  bo  implied  —  the  receipt  for  car- 
riage of  goods  so  addressed  for  deliver//  clearly  implying  that  — 
that  they  contnicted  to  deliver  the  goods  at  the  station  '•  spe- 
cially "  or  specilically  designated  in  and  by  the  address ;  and  in 
a  suit  for  the  freight  from  the  point  at  which  the  goods  were 
received  to  that  where  they  were  delivered,  the  matter  of  the 
address  on  the  goods  would  be  a  material  item  in  the  evidence; 
the  fact  that  the  goods  were  addressed  for  a  specific  place  im- 
plying clearly  that  it  was  the  intention  of  the  sender  to  have  them 
delivered  there. 

Precisely  so,  then,  whore  goods  are  received  by  a  railway,  ad- 
dressed for  delivery  to  a  point  which  may  or  may  not  be,  for  aiiglit 
the  shipper  may  or  may  not  know,  on  or  off  their  own  immediate 
line  or  extent  of  railway.  It  is  quite  competent  for  the  railway  to 
contract  to  car-i-y  beyond  its  own  immediate  line  of  railway.^  If, 
then,  they  expressly  contract  to  do  so  by  way-bill,  freight  receipt, 
or  bill  of  lading,  they  are  clearly  bound  by  their  contract;  why  may 
they  not  as  well  be  bound  by  facts  from  which  such  a  contract  may 
be  implied  ?  Clearly  they  may.  The  very  form  of  the  interrogatory 
proves  it.  A  contract,  or  "  special "  contract  if  you  will,  may  as 
well  be  raised  by  language  and  facts  which  imply  the  particular 
(or  "special")  contract,  as  by  language  alone  which  expresses  it. 

As  to  the  language  and  facts  from  which  such  a  contract  may 
be  implied,  that  is  a  matter  of  construction.  The  receipt  for  car- 
riage and  delivery  by  a  railway,  which  may  contract,  and  which 
does  very  often  expressly  contract,  to  carry  and  deliver  goods  to 
places  which,  as  far  as  the  shipper  is  concerned,  may  or  may  not 
be  on  their  own  line,  or  strictly  within  "  the  extent  of  Oieir  own 
railway,"  of  goods  addressed  for  delivery  to  a  designated  place, 
is  surely  some  evidence  (and  if  so,  is  prima  facie  evidence,  so  far 
as  it  U'H's)  of  an  undertaking  by  them  to  deliver  the  goods  to  that 
expressly  designated  place  for  delivery.     Such  evidence,  accord- 

*  Tliia  is  qni'stioned  by  a  few  of  the  authority  both  here  and  in  Knfjliiml  is  tlmt 

cases  in  tiiis  ('onntry,  liiiiitwl  jiriiicipally  they  are  so  competent  ;    a  position,   the 

to  some  extremely  doubtful  eases  in  Con-  soundness  of  which,  we  think,  willscarut^ly 

necticut  ;  but  the  overwhelming  weight  of  now  be  doubted. 
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ill!?  to  tlic  accompanyinf;  facts  and  circumstances,  may  or  may 
nut  be  vei-y  strung,  but  it  is  at  least  some  evidence  of  such  an 
uiidertiildng. 

This  is  tlic  whole  effect  of  the  ruling  of  Rolfc,  B.,  in  Muschamp 
V.  Lancaster  lly.  Co.^  Tlie  learned  judge  there  directed  the  jury, 
lluit  wliere  a  common  carrier  takes  into  his  care  a  parcel  di- 
rected to  a  particular  place,  and  does  not  by  positive  agreement 
limit  his  responsibility  to  a  part  only  of  the  distance,  that  is 
prima  fiioie  evidence  of  an  undertal<ing  on  his  ])art  to  carry  the 
piiicel  to  the  place  to  which  it  is  directed  ;  and  that  the  same  rule 
applied  although  that  jjlaee  were  beyond  the  limits  within  which 
he  in  general  professed  to  carry  on  his  trade  of  a  carrier.  This 
ruling  was  unanimously  sustained  by  the  Court  of  Exchequer,  on 
the  ground  tliat  the  carriers  had  "  accepted  a  parcel  to  be  carried 
on  to  a  more  distant  place"  than  their  own  route,  and  that  their 
acceptance  of  it  was  "  evidence  whence  the  jury  might  infer  that 
they  undertook  to  carry  it  in  safety  to  that  i)lace." 

As  it  was  merely  primd  facie  evidence,  so  far  as  it  went,  of  a 
contract  to  carry  it  the  entire  distance,  obviously  such  primd  facie 
evidence  would  be  strengthened  or  weakened  by  such  other  evi- 
dence as  might  be  given  in  the  case.  The  additional  material 
items  of  the  evidence  in  this  case  were  that  there  was  to  be  but 
one  round  sum  paid  for  the  whole  railway  carriage  by  the  person 
to  whom  the  box  was  addressed,  who  "  would  be  ready  at  the 
other  end  to  receive  it,"  where  the  carriage  was  to  be  paid.  The 
box  was  lost  before  it  reached  the  terminus  of  the  connecting 
railway.  Had  the  charge  for  the  carriage  of  the  box  been  but  for 
the  portion  of  the  route  traversed  by  the  receiving  railway,  the 
mere  inij)lication  derived  from  the  address  of  the  box  would  liavc 
heen  necessarily  weakened  ;  but,  instead  of  that,  the  fact  that  the 
freight  was  to  be  for  the  carriage  for  the  whole  route  to  the  point 
at  which  the  box  was  to  be  delivered  to  the  party  who  was  to  be 
there  to  receive  it,  added  to  the  strength  of  the  evidence,  and,  we 
think,  fully  sustained  the  finding  of  the  jury ;  whicli  finding,  as 
Veil  as  the  direction  of  the  judge  on  the  trial,  was  unanimously 
allirmcd  by  the  full  court.  After  this  very  full  consideration  of 
that  which  is  involved  by  what  has  been  decided  by  the  English 
cases,  we  now  examine  the  American  cases,  commencing  with 
those  which  are  usually  stated  as  holding  a  doctrine  opposed  to 
Muschamp  v.  Lancaster  Ry.  Co.,'^  and  the  others  of  the  unbroken 
series  of  English  cases  which  are  in  accord  with  it. 

The  cases  in  Massachusetts  are  usually  among  those  cited  as 
establishing  a  different  principle  from  that  which  is  held  iu  the 
»  8  M.  &  W.  421.  "  Ibid. 
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English  cases.  Nuttin<>;  v.  Cotinecticut  River  R.  R.  Co.*  is  one  of 
these.  It  also  is  one  of  tlic  cases  where  such  hin«;uaf>o  appears  as 
tliat  "  each  carrier  is  bound  only  to  the  end  of  his  route,  unless 
he  makes  a  special  contract  that  hinds  him  further."  If  he  make 
a  "contract"  at  all  which  "binds  him  further,"  he  is  clearly 
"  bound ; "  and  this,  as  we  have  seen,  and  as  hosts  of  the  cases 
which  use  such  Iant^uajL''e  as  that  in  1  Ciray,  50'2,  clearly  show,  he 
nniy  do,  cither  expressly  or  impliedly.  So,  what  is  hero  meant  by 
a  "special"  contract  is  rather  uncertain.  J>ut  in  Nuttinj?  v.  Con- 
necticut River  R.  R.  Co.  there  was  a  written  contract  in  which  tlio 
defendants  admitted  that  they  received  the  <?(jo(ls  "  for  transpor- 
tation to  New  York."  So,  the  (piestion  for  the  court,  as  far  as  the 
contract  was  involved,  was  as  to  the  proper  construction  of  the 
written  contract,  —  of  course  in  the  liuiit  of  the  surrounding  cir- 
cumstances. If  by  receiving  the  goods  for  transportation  (mean- 
ing carriage)  it  was  meant  that  they  "■/«>/<>((/"  themselves  bij 
contract,  or  contracted,  to  carry  them  to  New  York,  then,  under 
their  express  contract,  they  were  "-bound"  to  so  carry  or  trans- 
port them,  and  there  was  an  express  contract  to  carry  them  to 
New  York.  If  l)y  thei'  contract  they  had  agreed  to  deliver  tliem 
at  New  York,  they  won  1  clearly  have  been  l)ound  to  deliver  tliem 
there,  notwithstanding  carriage  or  transportation  over  anotluT 
line  was  involved.  If  their  undertaking  for  their  ''transporta- 
tion" to  Now  York  amounted  to  this,  then  there  was  a  contract 
(or  "  sj)ccial "  contract,  if  it  be  preferred)  for  the  delivery  of  the 
goods  there. 

But  the  head-note  of  the  case  is,  "A  railroad  corporation  re- 
ceivimj  goods  for  transportation  to  a  place '^  situated  beyond  the 
line  of  their  road,  on  another  railroad  which  connects  with  theirs, 
but  with  the  proprietors  of  which  they  have  no  connection  in  busi- 
ness, and  taking  pay  for  the  transportation  over  their  own  road 
only,  are  not  liable,  in  the  absence  of  any  special  contract,  for  the 
loss  of  the  goods  after  their  delivery  to  the  proprietors  of  the 
other  railroad."  And  not  only  this,  but  in  addition  to  "taking 
pay  over  their  own  road  only,"  and  having  "  no  connection  in 
business"  with  the  i)roprietor8  of  the  road  on  which  the  goods 
were  lost,  it  appears  from  the  facts  that,  at  the  termination  of 
their  road,  the  goods  were  formally  delivered  to  the  agents  of  the 
other  road,  by  whom  they  were  "  overhaided  and  checked."  So, 
here  a  very  different  state  of  facts  is  presented  from  that  in  JIiis- 
champ  V.  Lancaster  Railway.^    And  the  implication  arising  in  a 


*  1  Gray,  502.  or  implied  limitation  on  such  a  contract, 

'  If  their  contract  is  to  do  this,  how    that  tlicy  arc  not  "  liound  "  to  perform  it 
can  they  say,  unless  there  is  some  express         *  8  M.  &  W.  421. 
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case  where  goods  marked  for  a  specified  place  were  received  for 
''transporlalion"  or  carriage,  and  there,  too,  where  the  charge 
for  carriage  over  tl»o  whole  route  is  in  one  sum,  may  he  v(My  dif- 
ferent from  what  it  might  be  in  such  a  case  as  Nutting  ?'.  Con- 
necticut Kivcr  II.  U.  Co.^  So  that,  in  this  case,  a  dissent  from 
what  is  slaU'd  lo  be  primtt  fto-ii'  implied  by  undertaking  the  car- 
riiiiic  of  goods  mari<ed  for  a  specilieil  place,  as  in  Muschamp  v. 
Lancaster  Railway,  was  unnecessary,  and  the  actual  liolding  in 
tin;  one  case  is  by  no  means  opp.osed  to  that  in  the  oilier. 

'riie  cas(>s  of  'riu)n\as  v.  IJoslon  A*  Providence  R.  11.  Co.^  and 
Norway  Plains  Co.  v.  IJoslon  A-  Maine  Railroad-'*  were  cited  in  Nut- 
ting V.  Connecticut  River  R.  R.  ('o.,  but  they  arc  not  decisions  on 
the  pnint  involved,  but  on  the  collateral  (juestion  of  a  carrier's 
lial)ility  becoming  that  of  a  warehouseman,  after  the  tmniiitus 
with  Iiim  has  ended. 

So  Judson  ('.  Western  R.  R.  Co.*  simply  holds  that  a  railway 
cninpany  was  not  liable  foi"  the  loss  of  goods  before  the  tranxitus 
luul  ciinunenced;  having  been  holders  at  the  time  merely  as 
waieliousemen  and  not   as  carriers. 

In  the  case  of  Lowell  Wire  Fence  Co.  v.  Sargent,''  the  question 
did  not  arise  with  reference  to  the  loss  of  goods,  but  rather  as  to 
the  nature  of  the  contract  of  an  expressman  who  receives  a  bill 
for  collection  at  a  distant  place ;  the  goods  for  which  the  bill  was 
to  be  collected  being  forwarded  at  the  same  time.  Jhit  the  state- 
ment of  the  law  in  this  case,  as  far  as  it  is  applicaVie,  is  not  at 
all  inconsistent  with  the  holding  in  ^luschamp  v.  Lancaster  Kail- 
way,'^  that  where  a  railway  receives  goods  for  carriage,  marked  for 
delivery  to  a  designated  point,  this  is  evidence  for  a  jury  from 
which  they  may  infer  a  contract  on  the  pai't  of  the  railway,  so 
receiving  the  goods,  to  carry  and  deliver  them  to  the  designated 
point.  The  error  that  is  so  often  made  in  the  matter  is  in  treat- 
ing it  as  though  it  were  held  that  such  evidence  is  conclusive 
evidence,  instead  of  being,  as  one  significant  fact  in  the  matter, 
aierely  prhnd  fa<^ie  evidence. 

The  whole  trend  of  the  English  cases  from  Upston  v.  Clark,'' 
tlown  to  the  very  latest  case  on  the  question,  is  not  incimsistent 
with  the  following  from  the  Massachusetts  court :  ^  "  There  was 
uo  expi-ess  contract  in  relation  to  the  transportation  of  the  fence ; 
and  whether  the  implied  contract  was  to  carry  it  to  Annapolis, 
or  merely  to  carry  it  to  Boston,  and  forward  it  thence  by  the 


'  ]  (!rav,  .'102. 

«  10  Met.  472. 

«  1  <!rr.v,  26:?,  270. 

*  4  Allen,  520. 

5  8  Allen,  189. 


»  8  M.  &  W.  421. 
7  2  C.  &  P.  .'■)!t8. 

*  In  Lowell  W're  Fence  Co.  v.  Sargent, 
8  Allen,  189. 
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ordinary  lines  of  transportation,  was  certainly  a  qncstion  for 
the  jury  upon  the  whole  evidence  in  the  case;  in  deterniininu; 
which  they  would  consider  the  nature  of  the  business,  the  advor- 
tiscMucnts  or  notices  ifiven  by  the  defendants,  and  all  tlie  circuni- 
atances  tendinis  to  show  the  understanding  of  the  i)artics.  It  was 
therefore  |)roperly  left  to  the  jury  ;  and  we  can  see  no  reason  to 
think  that  they  came  to  a  wrong  conclusion  upon  the  evidrncL' 
reported."  And  even  if  the  fence  had  been  lost,  and  the  action 
had  arisen  out  of  that,  it  would  still  have  been  "a  (piestion  for 
the  jury,  under  the  directions  of  the  court,  upon  the  whole  evi- 
dence in  the  case"  as  to  what  the  contract  between  the  parties 
was.  In  this  case  there  were  not  only  the  circumstances  alluded 
to  by  the  court,  for  consideration  ;  but  there  were  the  further  facts 
that  the  defendants'  tranftitux  ended  in  Moston  ;  that  they  there 
delivered  the  fence  and  bill  over  to  other  forwarders,  taking  a  re- 
ceipt therefor ;  and  that  they  received  payment  for  the  freigl't 
only  to  Boston. 

Evidence  of  such  facts  as  these  was  given  in  the  Irish  cases,  cited 
by  us  ante^  p.  80  et  Kcq.,  which  professedly  followed  the  English 
cases;  and  is  clearly  in  accordance  with  the  sjtirit  of  the  English 
cases  as  well,  and  would  be  matter  from  which  a  jury  could  well 
infer,  that,  as  the  contract  of  the  express  company  was  not 
exclusively  governed  by  the  fact  that  the  fence  was  addressed  to 
Annapolis,  a  more  limited  contract  than  that  they  were  to  deliver 
it  there,  and  bo  responsible  for  the  amount  to  be  collected  there 
for  its  payment,  might,  from  all  the  circumstances  of  the  case. 
be  implied.' 

In  Darling  v.  Boston  &  Worcester  R.  R.  Co. ,2  it  is  said  that, 
"  In  the  absence  of  any  usage  or  special  contract,  a  carrier  is 
bound  to  carry  goods  only  upon  his  own  route,  and  then  deliver 
them  to  the  consignee  dcsii/nated  hy  kin  cmploi/cr.  If  there  is  a 
usage  or  contract  by  which  he  is  to  deliver  them  to  another  car- 
rier to  be  transported  further,  he  discharges  his  duty  by  delivering 
them  in  good  order  and  with  proper  instructions  to  that  carrier. 
Such  a  usage  may  be  proved  in  order  to  show  what  his  duty  is." 

Garside  v.  Trent  &  Mersey  Nav.  Co.,^  and  Hyde  v.  The  Xav, 
Co.,*  are  cited  as  authorities  for  this.  If  here,  by  the  rather 
uncertain  term  ''^special  contract"  is  meant  express  contract, 
and  that  it  may  not  be  implied,  fi-om  the  circumstances  of 
the  case,  that  a  carrier  has  contracted  to  carry  goods  to  a  desig- 
nated point  for  which  the  goods  arc  marked,  —  this  fact  being 

'  See  the  language  quoted  by  us  ante, 
p.  78,  from  tlie  jiulgmeut  of  Lonl  Abiuger, 
in  Muscliamj)  r.  Lancaster  lly.  Co.,  8  M. 
&  W.  421,  (^uite  consistent  with  this. 


2  n  Allen,  295. 
8  4  T.  R.  59.1. 
*  5  T.  K.  389. 
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itsill  sniuL' ovideiico  of  siioli  an  implied  contract,  —  even  tliouj^h 
that  piiiiit  may  be  beyond  or  outside  of  his  own  immediate  line; 
tiuii.  ntitiier  the  English  cases  cited,  nor  any  other  English  or 
\veIl-(Jroided  American  case  cither,  can  sustain  such  a  ))osition  ; 
as  it  is  radically  unsound  and  is  entirely  unsupported  by  any 
Mii'jlisb  ease  that  can  be  named.  iJut,  in  the  case  above  |)ut  by 
the  .Massachusetts  court,  if  the  goods  have  been  delivered  by  tlio 
oaiiicr  *'  to  the  consignee  designated  by  his  employer,"  then  it 
wouhl  sei'Hi,  on  the  very  face  of  the  proposition,  that  the  carrier, 
in  so  delivering  the  goods,  had  comjdied  with  the  express  terms 
of  the  contract. 

What  the  court  really  mean  by  their  use  of  the  term  "'  special 
contract,''  is  made  still  more  uncertain  by  their  using*  the  terra 
"express"  as,  apparently,  a  convertible  term  for  "  special,"  and 
tilt  a,  i)y  the  subsei|ueut  use,  in  the  sajne  paragraph,  of  the  term 
"express  or  implied"  plainly  showing  that  they  mean  nothing  of 
thi'  kind.  What  they  do  mean  by  the  language  they  employ,  it 
is  altsolutely  impossible  to  tell.  Thus  they  say  :  "  J>ut  the  con- 
venience of  commerce  makes  it  highly  useful  to  send  goods  to 
distant  places  which  can  be  reached  only  by  several  connecting 
hut  independent  lini>s  of  transportation.  It  is  imj)ortant  that 
this  i)nsiness  should  be  accommodated  ;  and  this  may  be  done 
either  by  rrpress  {[)  agi'cement  or  established  usage.  It  is  fre- 
quently done  in  this  country  by  express  arrangement  made  by  the 
proprietors  of  the  connecting  lines  with  each  other,  and  this  is 
ninth  inHter  than  to  leave  any  important  matter  of  this  kind  to 
he  settled  by  proof  of  mere  usage.  .  .  .  And  in  construing  the 
airrccinents,  express  or  implied  (!),  all  that  is  necessary  is  that 
they  should  be  reasonably  clear." 

If  by  all  this  is  meant  tliat  a  railroad  can  be  made  liable  only 
on  a  contract  to  carry  goods  beyond  its  own  line,  by  an  "  c.'c- 
pross, '  or  as  they  so  often  call  it,  a  "  special "  contract,  it  is 
simply  nonsense.  If,  on  the  other  hand,  they  admit  that  such  a 
L'ontrnct  may  be  either  express,  or  implied  from  the  facts,  as  in 
tlio  latter  part  of  the  paragraph  they,  in  express  terms,  virtually 
do.  then  they  admit  exactly  what  is  held  by  the  entire  series  of 
Enulish  cases,  early  and  late,  on  the  subject. 

Hut  the  court  go  on  farther,  to  say:  "Where  a  carrier  takes 
c:ooils  that  are  to  be  carried  to  a  distant  point  beyond  his  line, 
autl  must  pass  over  several  intermediate  lines,  his  employer  finds 
it  necessary  to  make  some  arrangement  for  the  payment  of  freight 
and  the  transportation  of  the  goods  over  each  line.  For  none  of 
the  intermediate  carriers  are  bound  to  transport  the  goods  till 

»  On  p.  296. 
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thoy  arc  paid  for  it,  nor  are  tlicy  bound  to  deliver  them  to  tlio 
next  carrier  without  directions,  express  or  implied.  The  carrier 
VKijf  bcc'onw  liable  to  hin  emploi/er  for  tramportiuif  them  over  every 
line  to  the  place  of  their  ileittinatiou.^  [Precisely  so,  hold  tiio 
Knj^lish  eases.]  The  Kii^lish  courts  hnve  held  that  the  fust 
carrier  is  thus  iialjle  unless  he  makes  an  express  limitation  of  his 
liability."  No  authority  is  cited  lor  this,  and,  as  we  have  vcr)- 
fully  shown,  it  is  an  utterly  inaccurate  statement  of  the  ratio 
deciilentU  of  the  English  cases. 

Hut,  we  find  that  all  we  have  (pioted  from  Darling  v.  Boston  A 
Worcester  R.  R.  Co.,'^  and  very  mucii  more  to  tlie  siime  purport. 
is  simply  obiter  dicta.  In  the  case  the  claim  was  not  against  tlio 
company  which  received  tlie  goods  (doing  so,  too,  under  an 
express  written  contract),  but  against  tlie  ultimate  connectiii«j 
comjtany,  for  an  injury  happening  to  the  goods  before  they  re- 
ceived tiiem,  and,  under  the  state  of  facts  in  the  case,  it  was 
held, —  a  matter  entirely  too  clear  for  (pieation, —  that  they  were 
no  parties  to  the  original  contract,  and  were  no'  liable  for  injiiiy 
to  the  goods  not  caused  by  themselves.  Tli  )nly  ground,  ajv 
parcntly,  on  which  it  was  sought  to  hold  tluMi  liable  for  such 
damage  was  that  they  had  paid  the  freight  on  the  goods  to  tiie 
point  at  which  they  received  them,  but  there  was  nothing  in  that 
fact  from  which  it  could  be  implied  that  they  were  liable  for  such 
damage.  And  this  case  is  one  of  the  principal  cases  cited  od 
nauseam  by  courts  and  text-writers  to  establish  that  the  doctrine 
of  the  English  decisions  on  the  subject  cannot  bo  sustained  ! 

Another  of  those  cases  is  Gass  v.  New  York,  «fec.  R.  R.  Co.' 
Here  again,  the  action  was  not  against  the  company  which  re- 
ceived the  goods  from  the  shipper,  but  against  a  connecting 
company,  and  it  was  held  that  the  connecting  company  was  not 
liable  for  the  loss  of  goods  destroyed  while  in  the  possession  of  the 
first  company  ;  the  facts  neither  showmg  a  partnership  between 
them,  nor  an  agency  on  the  part  of  the  first  company  to  bind  the 
second  company  for  a  loss  of  goods  happening  before  they  reached 
the  possession  of  the  latter  company  ;  the  principle  on  which  the 
case  was  decided  being  that  very  simple  one  that  when  goods 
are  delivered  by  one  carrier  to  another,  it  is  evident  that  the 
liability  of  the  second  commences  only  when  that  of  the  first 
terminates. 

In  Burroughs  v.  Norwich  &  Worcester  R.  R.  Co.,*  the  term 
"  positive  "  is  substituted  for  their  usual  "  special;"  thus  :   " The 

»  Najac  V.  Boston  &  Lowell  R.  R,,  7         »  99  Mass.  220. 
Allen,  329.  4  joo  Mass.  26. 

a  11  Allen,  295. 
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law  is  well  sottleil  in  this  Commonwealth,  and  in  most  of  the 
I'liiti'd  States,  that  a  corporation  established  for  the  transporta- 
tion of  i^oods  for  hire  lietweon  certain  points,  and  receiving  goods 
(iin'ctc'd  to  a  inor«!  distant  place,  is  not  respousil)le  beyond  the 
fill!  of  his  own  line,  nnless  it  malies  fx  poxitirc  agreement  extend- 
ing its  liability." 

Tlie  Massachusetts  cases  cited  for  this  are  those  which  wc 
liiivc  cxamint'd.  A  contract,  wliether  it  bo  called  "special  "  or 
"positive,"  <'an  be  made  ej-prixsli/,  or  it  may  be  imiilicif  from 
ciiriiinstaiu'es.  This  is  the  general  ride  as  to  contracts,  and 
there  is  notliing  in  tlic  position  of  a  common  carrier  to  take  his 
eoiitnu'ts  from  out  this  rule.  IJesides  his  liability  on  contract, 
oxpifss  or  implied,  a  common-law  liability,  independent  of  or  not 
strictly  liased  on  contract,  sometimes  attaches  to  him.  But  tho 
Kiiglisii  cases  on  this  subject,  not  dealing  with  this  common-law 
liaiiility  as  a  carrier,  simply  hold  tliat  he  is  liable,  in  this  class  of 
coses,  on  his  contract,  express  or  implied  ;  and  so  far  none  of 
tlicsc  Massachusetts  cases  really  controvert  this  position. 

It  IS,  as  is  usually  the  case  with  the  construction  of  implied 
contracts,  a  m  tter  of  mixed  law  and  fact  as  to  the  circumstances 
froip  which  such  a  contract  may  be  implied  ;  but,  so  far,  none  of 
thd.^c  Ma.ssachusetts  eases  touch  this  question  at  all.  Thus,  in 
tliis  case  last  cited  it  is  said:  "The  English  cases  in  which  a 
station  ag.^nt  has  been  allowed  to  bind  the  corporation  by  a  con- 
tract to  carry  beycmd  its  own  lino  arc  of  no  weight  in  this  case ; 
because  the  law  of  England  docs  not  make  the  distinction  which 
our  law  does  between  goods  which  are  and  goods  which  are  not 
addressed  to  a  place  beyond  the  corporation's  own  line,  but  holds 
that  in  either  case  the  corporation  is  liable  as  a  common  carrier 
to  the  ultimate  destination," 

On  tiie  contrary,  the  English  cases  hold,  as  in  Up.ston  v.  Clark ; ' 
Gilbert!'.  Dale  ,''^  Syms  r.  Chaplin  ;2  Garside  v.  The  Trent  Nav. 
Co.;*  Fowles  V.  The  Great  Western  Ily.  Co.,^  and  really,  in 
effect,  under  tlie  o-iginal  contract,  as  regards  the  ultimate  carrier 
(the  ship  Melbourne  to  Australia),  Scothorne  v.  South  StalTord- 
shiic  Ry.  Co.,^  that  the  carrier  was  not  liable  "as  a  common 
carrier  fo  the  ultimate  destination^'  because  the  contract,  expressly 
or  impliedly,  did  not  make  him  so.  And,  on  the  other  hand,  in 
the  cases  where  he  was  so  held  liable,  it  was  because,  by  his  con- 
tract, express  or  implied,  he  had  so  made  himself  liable. 

But,  for  another  and  much  better  reason,  these  latter  English 


1  2  C.  &  P.  598. 
«  5  A.  &  E.  543. 
8  6  A.  &  K.  634. 


♦  4T.  R.  581. 
»  7  Kx.  699. 
6  8  E.K.  341. 
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cases,  **  in  which  a  station  agent  has  been  allowed  to  bind  the 
corporation  by  a  contract  beyond  its  own  lines,"  were  of  "  no 
weifrht"  in  Burroughs  v.  Norwich  k  Worcester  R.  R.  Co.,^  because, 
although  under  the  receipt  given  in  this  case  there  was  the 
express  contract  to  "  forward  and  deliver  "  the  goods  to  the  ship- 
per at  their  ultimate  destination,  which  one  might  well  think  was 
a  "  special,"  or  "  positive,"  or  express  agreement  to  do  so ;  ^et 
it  was  held  that  this  contract  had  been  entei-cd  into  without 
authority,  and,  therefore,  in  effect,  that,  under  the  actual  contract 
in  tiie  case,  there  was  an  express  agreement  that,  "  in  case  loss 
or  damage  should  be  incurred,  that  comjjany  alone  should  be 
responsible  therefor  in  whose  actual  custody  the  goods  might  be 
at  the  time  of  sucii  loss  or  damage ; "  and,  therefore,  that  the 
company,  under  such  an  express  contract,  was  not  liable  for  a 
loss  to  the  goods  after  they  had  passed  entirely  out  of  their 
possession,  "  custody,"  and  control. 

The  court  there,  very  much  in  the  spirit  of  the  English  cases  on 
a  much  clearer  point,  came  to  the  conclusion  "  that  these  facts 
were  clearly  insullicient  to  warrant  a  court  or  jury  in  inferring 
that  he  had  authority  to  bind  the  defendants  as  common  carriers 
beyond  the  line  of  their  own  railroad."  We  know  of  no  princi})le 
which  would  "  warrant  a  court  and  jury  inferring,"  under  such 
facts  as  these,  that  the  defendants  were  not  bound  "  as  common 
carriers  beyond  the  line  of  their  own  railroad,"  and  yet  that  would 
exclude  a  court  and  jury  from  inferring  the  contrary  under  a 
different  and  very  much  clearer  state  of  facts  than  that  upon 
which  rests  the  very  doubtful  decision,  —  as  the  case  appears 
in  the  report  of  Burroughs  v.  Norwich  &  Worcester  R.  R.  Co.''^ 
Certainly,  it  limits  the  power  of  a  railway  agent  to  bind  the  com- 
pany by  a  freight  receipt  not  only  much  farther  than  Armour  v. 
Michigan  Central  R.  R.  Co.,'^  and  that  class  of  cases  do,  which 
hold,  in  the  sense  they  do,  that  "  the  apparent  authority  is  the 
real  authority ; "  but  even  beyond  the  holding  in  very  many  of  the 
cases  which  refute  the  errors  (exposed  in  the  previous  Part  of 
this  Boole)  in  Armour  v.  Michigan  Central  R.  R.  Co.,*  and  the 
cases  following  it.  And,  we  notice  further,  that,  on  the  point,  the 
court  in  Burroughs  v.  Norwich  &  Worcester  R.  R.  Co.,^  do  not 
cite  a  solitary  case  to  sustain  their  position,  although  it  is  the  real 
point  involved  in  the  case;  and  all  their  reasoning  consists  in  the 
expression  of  an  opinion  of  the  clear  insufficiency  of  the  facts  to 
warrant  the  inference. 


»  100  Mass.  26. 

»  Tbid. 

•  66  N.  Y,  111. 


*  Ibid. 

6  100  Mass.  26. 
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goods,  though  they  arc  to  bo  carried  beyond  "the  limits  of  the 
carrier's  business  "  as  indicated  by  his  charter. 

It  is  now  scarcely  anywhere  contended  that  a  carrier's  limits 
for  the  carriage  of  goods,  under  an  express  or  implied  contract, 
are  strictly  and  necessarily  confnied  to  his  charter  limits.*  With 
this  correction,  and  the  correction  as  to  the  actual  holding  of  the 
Massachusetts  court  in  Burroughs  v.  Norwich  &  Worcester  R.  R. 
Co.,2  and  the  law  as  laid  down  and  decided  in  Pendergast  v. 
Adams  Expi-ess  Co.,^  comes  very  closely  to  the  law  as  it  is  cstab- 
.lished  in  England,  and  Ireland,  and  in  many  of  the  United  States, 
agreeing  with  these. 

Aigen  v.  Boston  <fe  Maine  R.  R.,*  although  another  case  usually 
cited  for  its  assumed  opposition  to  the  holding  of  the  Englisli 
cases,  is,  we  find,  on  examining  it,  really  no  nearer  being  so, 
than  are  the  other  Massachusetts  cases  which  are  generally  cited 
for  that  purpose,  and  which  we  have  examined.  In  this  case  the 
Maine  Central  R.  R.  Co.  contracted  for  the  transportation  of 
horses  over  the  whole  line  from  Waterville,  Maine,  to  Boston, 
Massachusetts,  which  included  their  own  line  as  well  as  that  of 
the  defendants.  The  action  against  the  defendants  was  in  tort, 
with  a  count  in  contract,  for  injury  to  the  horses.  As  far  as  the 
contract  was  concerned,  the  court  held,  in  the  strictest  accord 
with  the  English  cases,  that  the  contract  having  been  made 
between  the  plaintiff  and  the  Maine  Central  R.  R.  Co.,  for  trans- 
portation of  the  horses  over  the  whole  route,  and  not  with  the 
defendants,  tlicre  was  no  privity  of  contract  between  the  plain- 
tiff ami  defendantu,  and  that  in  whatever  way  the  contract  was 
looked  at,  the  defendants  thereby  assumed  no  duty  or  obligation 
to  the  plaintiff  which  could  be  enforced  by  an  action  at  all ;  that 
is,  obviously  meaning  under  the  contract.  This  is  the  very 
essence  of  the  doctrine  of  the  English  cases.^  The  court  then 
say  :  "  Whether  the  contract  wfs  introduced  in  evidence  or  not, 
the  defendant  corporation  wouid  l)e  liable  for  any  loss  or  injury 
occurring  through  its  own  negligence.  [This  is  quite  in  accord 
with  the  English  cases.]  The  Er."-lish  doctrine,  that,  where  there 
is  one  contract  for  carriage  over  several  connecting  roads,  the 
first  carrier  is  exclusively  liable  for  losses  over  the  whole  route, 
has  never  prevailed  here  ;  and  the  doctrine  here  is  well  estab- 
lished, that  each  carrier  is  responsible  for  the  results  of  its  own 
negligence,  even  although  the  first  carrier  may  also  by  express 


*  See  the  voiy  next  ease  we  state,  Aifjen 
i>.  Boston  &  Miiine  K.  U.,  132  Mass.  423, 
and  decii'i'd  by  the  Massachusetts  Court 
itfielf,  v'here  such  a  power  to  contract  is 
unquestioned. 


2  100  Mass.  26. 
8  101  Mass.  120. 
«  132  Mass.  423. 

^  See  nupra,   p.   87  et  seq,,  where  we 
state  them  fully  on  this  very  point. 
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contract  have  assumed  a  responsibility  for  losses  occurring  on  the 
lines  of  succeeding  carriers." 

This  is  absolutely  inexcusable,  and  shows  the  most  lamentable 
ifrnorance  and  perversion  of  what  they  call  "the  English  doc- 
trine" in  the  matter.  The  English  decisions  are,  actually,  the 
very  reverse  of  what  they  are  here  stated  to  be,  and  the  doctrine 
wliich  is  stated  to  be  established  in  Massachusetts  is  precisely,  as 
we  have  very  fully  shown '  it  to  be,  as  decided,  over  and  over 
again,  in  England. 

Thus,. in  the  late  case  of  Foulkes  v.  The  Metropolitan  District 
Ry.  Co;'"*  affirmed  in  the  Court  of  Appeal,^  it  was  held  that  even 
assuming  that  the  contract  was  with  one  comj)any,  so  that  an 
action  for  damages  under  the  contract  would  lie  against  them,  yet 
that  an  action  would  as  well  lie  against  another  company  with 
whom  there  was  no  contract,  whose  acts  caused  the  injury  to  the 
])laintifl" ;  the  defendants,  wh<  had  made  no  express  comraet,  being 
liable  independent  theieof  for  their  misfeasance.  In  that  case  it 
is  laid  down  by  Lopos,  J.,*  as  thoronipdy  decided  hy  the  authorities, 
that  where  there  is  a  contract  with  railway  A.  for  carriage  over 
railways  A.  and  B.,  and  damages  have  accrued  from  the  negli- 
gence of  railway  B.,  railway  A.  is  liable  to  he  sued  on  the  contract, 
and  railway  B.for  the  neyligence.^ 

The  incorrect  statement  of  the  English  law  in  the  matter,  as 
stated  by  the  Massachusetts  Court  in  Aigcn  v.  Boston  &  Maine 
R.  R.,"  is,  in  effect,  the  same  as  that  other  perversion  of  the 
English  law  on  the  same  point,  made  by  Redlield  in  his  works  on 
Carriers  and  Railways,  and  referred  to  by  us,  snpra,  p.  90  et  seq., 
and  which  is  repeated  over  and  over  again  in  hosts  of  American 
cases.  The  statement  of  what  the  English  law  on  the  question  is, 
was  probably  taken  by  the  Massachusetts  court  from  Redlield, 
without  any  examination  of  the  English  authorities  in  the  matter. 
It  is  in  this  way  that  errors  in  law,  being  often  repeated,  are  per- 
petuated. It  will  thus  be  seen  that  not  one  of  the  Massachusetts 
cases  —  which  are  always  prominently  cited  to  show  that  there  is 
an  "  American  rule  "  in  the  matter  differing  from,  and  entirely 
opposed  to,  what  is  called  "  the  English  rule  "  —  at  all  affects  what 
we  think  is  the  clear  and  undoul)ted  soundness  of  the  English 
cases  on  the  important  questions  we  are  so  fully  considering. 

The  New  York  cases  arc  generally  cited  as  being  in  antagonism 


I    '  W 


1  See  supra,  wlicre  we  have  cited  the 
English  I'ascs  literally  in  scores. 
^  4  C.  V.  Div.  267. 
8  5C.  P.  Div.  157. 
*  4  C.  P.  Div   at  p.  282. 
'  See,  to  the  same  effect,  the  numerous 


English  cases  cited  by  us,  nujrra,  and,  par- 
ticularly the  ))riiu;iples  of  law,  as  deduced 
from  the  English  cases,  at  supra,  p.  89, 
et  seq. 

0  132  Mass.  at  p.  425. 
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with  each  other ;  part  of  them  bchig  staled  to  hold  in  accordance 
with  what  has  been  laid  down  as  "the  Eiiglish  rule"  in  the  mat- 
ter, and  part  of  them  the  reverse.  We  now  proceed  to  examine 
them  in  detail,  and  to  ascertain  from  such  examination  whether 
the  doctrine  t  !cy  hold  is  or  is  not  in  accordance  with  that  whicii 
we  have  sliown  by  our  examination  of  the  English  cases,  to  be  tho 
wcll-docidcd  law  in  the  matter  in  England. 

Th(3  first  of  these  cases,  Ackley  v.  Kellogg'  (a.  d.  1828),  was 
decided  loug  prior  to  Muschamp  v.  The  Lancaster  Railway  Co.'^ 
(A.  D.  1841).  In  Ackley  v.  Kellogg,  the  defendants'  express  con- 
tract was  to  carry  the  goods  to  Troy,  and  there  to  forward  them 
by  a  canal-boat,  and  for  this  latter  service  they  received  no  com- 
pensation. The  jury  found  that  in  so  forwarding  them,  they  fol- 
lowed the  instructions  of  the  plaintiff,  and  the  court  held  that  the 
defendants  had  thereby  incurred  no  responsibility  for  a  loss  which 
took  place  after  they  had  delivered  them  to  the  canal-boat.  The 
court  ve  7  properly  dictinguished  the  case  from  Hyde  v.  The  Trent 
<fe  Mersey  Navigation  Co.^  (a.  d.  1793),  where  the  carriers  were 
held  liable  for  a  loss  while  in  the  possession  of  their  carters,  in 
the  course  of  their  contract  transitus. 

The  next  case  is  Weed  v.  The  Saratoga  R.  R.  Co.*  (a.  d.,  1838; 
siill  prior  to  Muschamp  v.  Lancaster  Railway),'^  where  it  was  held, 
quite  in  accordance  with  the  English  cases,  and,  as  we  have  seen, 
by  those  in  Massachusetts  as  well,  that  a  railroad  company 
contracting  to  carry  passengers  and  their  baggage  beyond  the 
limits  of  their  own  road,  are  liable  for  losses  which  occur  on 
any  part  of  the  route,  in  respect  of  which  the  contract  is  mailc. 
The  case  also  holds,  (juite  in  accordance  with  the  English  cases, 
that  where  a  third  party,  not  a  party  to  the  contract,  claims  against 
the  carrier  for  loss  or  damage,  he  cannot  recover  in  an  action 
on  a  contract  to  which  he  is  no  party,  but  must  recover  in  turi. 
It  is  rc[)eatedly  said  that  this  case  has  been  overruled  by  Van 
Santvoord  v.  St.  John,^  but  we  see  no  reason  in  the  case  itself  to 
cause  any  question  to  be  made  of  its  correctness. 

The  case  in  6  Hill,  157,  came  up  first  as  St.  John  v.  Van  Sant- 
voord,'^ and  was  decided  A.  D,  1841,  and  concurrently  in  this  coun- 
try, with  the  decision  of  Muschamp  v.  The  Lancaster  Railway  Co.' 
in  England.  The  similarity  in  the  holding  of  the  two  courts, 
neither  being  cognizant  of  the  holding  of  the  other,  is  romarkal)lc, 
although,  as  we  shall  see,  there  are  essential  differences  bet^voen 
the  two  cases. 


>  8  Cow.  223. 
"  8  M.  &  W.  421. 
»  5  T.  R.  389. 
*  19  Wend.  634. 


»  6  Hill,  157. 
«  25  Wend.  660. 
T  8  M.  &  W.  421. 


'"  ••  ■,  Little  Mis,"  toki„r,  *  i,'^"",^  »'  Now  Y.,.,c,  dirocM 
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of  caiial-boats  jilyi,,,,  betTO.,,   41?  '^"■■mnig  pa.i  of  a  li„e 

.«sl,t  of  the  b4V„,  Z  r„;"':V"'  ''""«  ''""».  »J      0 

oYa,,,by  the  master  of  tbe  cat  "boat   7,"'  '""^  '"  «■»  do- 
at  Little  Falls,  it  was  found  to  uZZ      ""."'■''"•'l  "l  tl,c  bo.x 

tlieir  business  was  limited  foH,„;  Jcfendants  proved  n.nt 

"«;■  '.™-gl.t,  which  was  chttd'jo  1     '■""^■i'-«  f'-n  ".em  th 

"  ■;  olnery  of  the  goods  to  him    and         """;«"«■.  «"J  received 

of  l.e  tow-boat  Hues  eouside  "d  'thei   ,  ''7'"°  ,'''""■'  '"•  "'«  ""'ners      • 

s"ch  custou,  „,.  „,„      „,.  tbattbe      f      *■  ""^"^-     '"'O'-ledge  o 

AH-auy,  was  „„t  brought  ml  '  .'^^■'''"''"•■t^'  Hue  terminated  at 

™»"""  »™  Objected  t°„  by  u"  „  "to   [  :"'".«'^.  ■""'  p.oof  o    ,he 

1  0  aes,, bug  judge  charged  the  jut  ,  17,^™"°"  ™"«'™le<l. 

°'  •,"■',<= 'lact  on  the  part  of  iJa,,    ""'"  "'°'  "o  evidence 

»  L.tte  Falls,  and  tha   none  could    '°"',''  '"  •='"■'•-•"'«  S 
.«l"«l'  had  been  given  ;  that  the?,  ""''"'"'  ''om  tl.c  rcce S 

;r»  """  '"■■•nod^art  of  t  c^tr    tTr"^'"  "'  "'"  "-'«  -■"  cd 
I^Ml'ouKl  find  that  the  goods    4'  T,^'"'  "'"  P"''""";  and  if 
■S  to  snch  usage,  and  that  the  def.f '':?'',  "'  '^'i'any,  accorj 
piico  in  procuring  a  safe  co    1  „         "'"'  '''•"'  "'<-'•'  ordinary  dilf 
beyond  Albany  to  Lit  le  FaZ^       ?'  ",'"'  '"  '""^"iing  a^lZL 
"""..«"  -riers.and  ™:"  ;,    ^j;":'  '''-l-;-«"l  thSr  di^: 

e  I'amtiffs  excepted  to  this  chart    't,  ''"'""'.  '"'  "'""■  '"",■ 
""  ■'•■fc-iilants,  the  plaintiffs  sue  I      /  ''"'■'' ''"' '"S  f»"nd  for 

P'nno  Court  held    „„  •  "  out  a  wi  i  of  error     Tl,     J 

'.'■a'-ig that il,::::'7Z\*'r '"" -'"■' ^'o ;>•  <  d t- 

"t  "»  »f  the  parties,  „Xuo  ^  eb  ''''  °  "'/"'■''"•''  """^nni     d  ,ho 

»'■  "..plied  contract  to  carry   1  e  „   '■','"^, """  "'"«  "»»  "o  express 

;  f  «• m.  ^    ^    "  ^'^"^  ""^o""  ".at  |.lace.^  '^tTo 


"t''<i"liac,)ntinct  i«  f,;,i    /'.'M'l'wrs  to     on  hoard  fnr  ^^   "'  "'"'    ""s  (lolivere,! 


.  "-tying  to  the  plHiiuills,  'I  wiJJ 
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case  went  to  the  Court  of  Errors,^  whore  tlie  judgment  of  the  Su- 
preme Court  was  reversed,  live  of  the  meuibers  of  the  court 
dissenting. 

This  case,  instead  of  o'  erruling  Weed  v.  The  Saratoga  R.  R. 
Co.,'^  expressly  distinguishes  that  case,"'^  on  the  ground  that  there 
the  two  lines  were  eonnected  together  between  themselves;  and 
the  agent  of  the  defendant  took  the  pay  in  advance  for  the  con- 
veyance of  the  plaintiff  and  his  baggage  the  whole  distance.  (Jr 
if  no  actual  connection  between  the  two  lines  was  proved,  it  at 
least  appeared  that  the  defendant  permitted  its  agent  to  hold  it 
out  as  a  carrier  of  passengers  and  their  baggage  for  the  whole 
distance,  by  taking  pay  therefor.  IJut  nothing  of  the  kind  appears 
in  the  present  case.  This  equally  distinguishes  Miischamp  v. 
The  Lancaster  R.  R.,*  although,  at  that  time  (x.  d.,1843),  the  New- 
York  Court  of  Errors  were  not  aware  of  tlie  decision  in  that  case. 
But  there,  precisely  the  same  connection  existed  between  the  rail- 
ways as  in  Weed  v.  The  Saratoga  R.  R.  Co.,"  and,  as  in  that  case. 
there  was  but  one  through  rate  for  the  carriage  of  the  goods;  a 
point  expressly  relied  on  l)y  Lord  Abinger,  C.  „.,  in  his  judgment 
at  pp.  427,  428. 

In  Van  Santvoord  v.  St.  John  "^  there  was  not  only  the  question 
of  the  established  usage,  but  there  was  tlie  further  important  fact 
that  the  defendants  on  delivering  the  goods  at  Albany  were  ])ai(l 
their  freight  in  full  to  that  point,  and  had  no  further  connection 
wliatever  with  the  other  carriers ;  dilTering  here  not  only  from 
Muschamp  v.  The  Lancaster  Ry.  Co.,"  b".t  from  all  the  other  Eng- 
lish cases  wlierc  the  doctrine  in  that  case  has  l)een  acted  <m,  in- 
cluding even,  according  to  their  construction  of  tlie  conditions  in 
the  railway  receipt,  the  case  in  the  House  of  Lords  of  Bristol,  (tc, 


li  '1; 


take  anil  deliver  it  at  tlio  plane  of  destina- 
tion, ai'conliiif;  to  the  direction.'  So  the 
plaintill'ri  imi.st  undoubtedly  have  under- 
stood tlie  eoiitraet.  It  is  the  jilain  in- 
terjiretatioii  of  the  transaction.  If  the 
defemlaiits  had  intended  to  limit  their 
duty  as  coiiiniun  carriers  short  of  the  place 
of  disl illation,  they  should  in  some  way 
liave  iiidiciitcd  to  the  plaintitls  this  intent. 
Perhaps  iisajie  of  the  line  broujiiit  home 
to  thotii  iiiij,'lit  iiave  been  suflicicnt,  and 
niii;ht  have  controlled  the  otherwise  rea- 
sonably implied  eiifiafjement  fiorn  the 
receipt  ;  liut  the  contract  derivable  there- 
from is  too  explicit  and  nianirest  to  be 
varied  by  the  mere  fact  of  such  fjeneral 
custom.  Regularly,  the  receipt  itself 
should  have  limited  the  carriage  to 
Albany,  to  be  forwarded  to  the  jilace 
of   destination,   if   to    be    sent    further. 


Then  the  defendants  -would  have  hocn 
liable,  as  carriers  to  Albany,  and  as  for- 
warders only  beyond  that  jioint.  This  is 
a  very  coniiiion  arrangement  with  cairi'is. 
Garside  v.  Tiie  Trent  &  Mersey  Xav.  Cn. 
f>T.  R.  389  ;  Ackley  r.  Kellogg,  8  ('nw. 
22;5.  The  eontiiiet  would  thus  have  hciii 
materially  inodilie<l,  as  the  forwarder  i< 
only  liable  for  ordinary  eare  in  ])roctiiiii!,' 
a  proper  conveyance  for  the  goods  ;  mil 
all  parties  would  have  understood  tlnir 
rights  and  liabilities." 

1  Van  Santvoord  v.  St.  John,  6  Hill 
157. 

2  19  Wend.  rm. 

8  At  ]).  Itn,  /)'T  Walworth,  Chancelliii-. 

*  8  M.  k  W.  421. 

6  19  Wend.  r..34. 

6  6  Hill.  ir,7. 

^  8  M.  &  W.  421. 
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Rv.  V.  Collins,^  The  case  of  Van  Santvoord  v.  St.  Jobn^  comes 
latlior  witliiii  that  class  of  English  cases  re[)rescnted  by  Upston 
V.  Clark '^  and  Gilbert  v.  Dale,"*  than  within  Muschunip  v.  Tin;  Lan- 
caster Ry.  Va).,^  and  the  cases  which  follow  it.'' 

The  main  (luestion  in  the  case  was  as  to  the  evidence  of  usage, 
witli  icferunce  to  which  the  dissenting  judges  in  the  case  claimed, 
that  tliat  question  had  not  been  sulUciently  left  to  the   ji.iry.^ 


1  7  11.  L.  <as.  194. 

••!  C  Hill,  157. 

3  2  C.  k  v.  5'.t8. 

^  r>  A.  &  K.  54;?. 

5  .s  M.  &  \V.  421. 

''  'J'lii!  clistiiictioii  is  well  taki'ii  by 
Borkce,  Senator,  tliiis  ;  "The  iiiiiilicil 
colli r;ict  which  the  law  makes  lur  the 
parlies  must  he  riasouulile,  ami  such  as 
is  consistent  with  the  del'endaiils'  oeeii- 
pitioii  aiul  the  iisiij;e  of  trade.  IT  the 
ivcei|it  had  lieeii  jjiveii  hy  a  person  whose 
liusiiiess  was  to  leeeive  floods  for  storafje, 
tlie  iinjilied  contract  would  he  to  keep 
tlieiu  with  onliiiary  diligenue  ;  and  the 
name  of  a  jilace  marked  on  a  hox  could 
Hot  subject  liini  to  the  liabilities  of  a  com- 
1111)11  carrier."  (At  ]>.  Ifi'J.)  And  afjain 
(at  ]).  li!4):  "If  a  contract  is  to  bo  im- 
jilicd  merely  from  a  mark  upon  the  box 
iiiid  vvitiioiit  refereiii'e  to  tile  nature  of  the 
c!i;|iloynieiil  or  business  of  llie  l>arty,  then 
eveiy  cariiiaii  who  receives  a  marked  bale 
(if  iiicirhaiidise  is  in  fireat  danger.  If  the 
fital  name  of  '  I'eckagaina  '  or  '  Chegor- 
iiii'Ljon  '  appear  on  tlii'  bale,  the  carman  in 
the  city  as  Well  as  the  freigiiter  on  the 
lluiison  will  be  held  liable  as  common 
curlier  till  the  goods  shall  reach  their 
remote  destination.  Such  cannot  be  the 
law.  The  i)iactical  inconvenience  and 
injustice  of  such  a  rule  would  bi;  too  great 
to  he  endured."  The  same  distinction  is 
olwervable  in  the  judgment  of  lilioades, 
Senator,  who  says  (at  ]i.  170):  "  Tliere 
are  men  in  this  .State  who  are  engaged  as 
coiiiuioii  carriers  in  the  transportation  of 
tlie  produce  of  the  country  by  land.  One 
of  these  men  receives  a  load  of  Hour  on 
hoard  his  wagon  /"/■  /In'  purjmne  of  de- 
liveriiKj  it  (It  same,  pnidt  on  tin'  b'rir.  Canal 
[the  ipiestion  is  simply  as  to  the  entirety 
of  the  contract,  express  or  implied],  the 
lianvis  being  mnrked  and  directed  to  a 
town  in  the  interior  of  the  State  of  .Maine. 
The  c;i|ii,.|.  ii(igl,.cts  to  make  a  s])ecial 
coiitiiiet  ('()  that  his  liability  is  to  cease  at 
tlie  ]ioint  of  delivery  on  the  canal  ;  but 

(")  Sprcial  is  here  oviilently  used  in 
the  sense  of  fr/iiys^s,  which  has  jirobably 
pveii  rise  to  its  being  subscipn'ntly  so 
(ifteii  erroneously  used  in  the  statement 
that  "a  carrier  can  onlv  be  made  liable 


he  deliveis  the  Hour  in  good  order  on  the 
canal,  and  the  pro|ierty  is  forwarded  from 
one  line  of  transportation  to  another, 
until  it  passes  into  the  hands  of  the  last 
carrier  on  the  route,  by  whose  want  of 
care  it  is  lost.  It  would,  under  such  cir- 
cumstances, be  a  most  .severe  ami  har.sh 
rule  of  law  which  should  make  the  person 
who  first  undertook  the  transportation  of 
the  article  liable  for  its  loss." 

"  Tiie  views  of  the  majority  of  the 
court  on  the  subject  an;  well  exiiresseil  by 
I'litnam,  Senator  (pji.  1(1.5-1(J7),  thus, — 
"The  case  mainly  rests  npoii  t/n:  leijal 
pn'sionjitiiius  arisinij  Jrvm  tlir  dr/irrri/  of 
the  hox  to  the  iilaintili's  in  error,  taken  in 
connection  with  the  facts  ju'oved  in  rela- 
tion to  the  nature  of  their  business  and 
the  usage  applicable  to  it.  .  .  .  Irre- 
spective of  any  special  agreement,  or  of 
any  express  proof  of  knowledge  by  tlie 
shipper  oi  the  custom  of  the  carrier,  or 
the  limit  of  his  lii.e,  my  impression  is, 
that  when  goods  going  west  of  Albany 
are  committed  to  a  carrier  whose  route 
terminates  at  that  place,  he  discharges  his 
duty  under  his  implied  obligation  when 
he  makes  a  delivery  according  to  the 
nnifoi'in  course  of  business  pursued  in 
similar  cases.  Such  should  be  the  law. 
The  usage  or  custom  enters  into  and  forms 
a  part  of  the  c-mtiact  created  by  the  de- 
posit of  the  goods  with  the  carrier.  In 
the  case  of  Hyde  v.  The  Trent  it  Mer.sey 
Nav.  Co..  5  T.  II.  38'.t,  the  (|Uestion  was 
whether  delivery  cf  the  goods  at  a  ware- 
house in  Maiiihester  was  a  delivery  to  the 
]ilaintitf;  and  Mr.  .Justice  Orose  .said: 
'  Whether  it  !"■  or  be  not  a  deliviiy,  may 
depend  on  the  general  custom  of  the 
trade,  or  the  particular  usag(^  which  has 
Jirevailcd  between  the  parties  tlieiiiselvi\s.' 
In  (iarside  c.  The  Trent  &  .Mersey  Nar. 
Co.,  4  T.  II.  581,  evi(l.'iice  of  the  Usage  liud 
course  of  business  was  received  to  dcte'- 
mine  whether  the  defendants,  at  the  time 
the  goods  Were  burned,  held  them  us 
common  carriers  or  mere  wharfingers  for 

by  spiciiil  contract."  In  many  of  the 
cises,  aiol  by  the  text-writers,  it  is  u.scd 
in  some  misty  sense  other  than  PX])ress, 
as  "  l>y  a  special  contract,  express  or 
iinplieil." 


I  '» 
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EHmiiiiitiiii;  from  the  case  tlio  question  whether  the  nsafra  had  or 
had  not  been  snlhciontly  proved  and  submitted  to  the  jury,  tliero 
is  nothing  in  it  in  the  different  facts  of  tlie  case  to  interfere  with 
the  holdin.i^  in  Muschamp  v.  The  Lancaster  lly.,^  or  to  overrule 
Weed  V.  The  Saraloi^a,  A:e.  R.  11.  Co.,^  a  case  which,  as  wc  have 
seen,  is  virtually  idi-ntieal  with  iluschamp  v.  Lancaster  Ily. 

Tiio  minority  judges  in  Van  Santvoord  v.  St.  John.^  while  claim- 
ing, just  as,  in  elTect,  is  held  in  the  two  above  last-named  cases, 
that  the  receipt  and  the  marks  upon  the  box  formed  au  important 
item  of  evidence  in  showing  what  the  piirties  undnxtood  to  lie 
the  agreement  at  the  time  the  bo\  was  delivered,  a  .iiitted  that 
satisfactory  evidence  of  usage  would  overcome  tlu^  infiM'cnce  to  bo 
derived  from  such  facts.'*     It  will  be  noticed  that  it  was  admitted 


the  iiliiintill's.  Mr.  .Iiisticc  Cowiii,  in  tlio 
cii.so  of  (iil)S()ii  (>.  Culver,  17  Wi'iiil.  ;5()r), 
Siiiil  :  '  Niir  til)  1  uiiili'isiuiicl  tlu;  lorce  of 
u.siigo  in  .siK'h  a  c  isi;  to  hi-  ilonii'd,  but  on 
the  contniry  it  is  i'X]ircssly  mlniittfil  in 
OstriindiT  v.  Urown,  1.")  .lolin.s.  31*.'  Evi- 
ileneo  of  usai,'o  iuul  ]ii'ai!tici)  wiis  rci-cived 
ill  tiio  Cii.sc  of  Scwall  v.  .Mli'ii,  (!  Wcml. 
335,  to  [iir)vo  tiiat  the  ilcfciidanls  ucio 
coniinon  cairiiMs  of  liatik  l)ill.s.  it  was 
resortoil  to  also  in  Haines  y.  Falcv,  ")  l>mr. 
2714,  and  Mr.  Justice  Aston  llicrc  oli- 
servod,  that  'the  limits  of  the  delivery 
are  to  lie  di'terniined  by  tlio  nsaije  of  the 
plaee.'  And  in  liushibrd  r.  lladlield,  7 
East,  221,  the  court  agreed  in  the  |iro- 
priety  of  such  evidence  to  eidarge  the 
rights  of  carriers.  I  have  not  been  able 
to  diseover,  tiierefori',  tiiat  any  error  was 
committed  by  the  (Common  Pleas  in  re- 
ceiviiif^  the  evideni'e  of  usage  given  in 
this  case.  From  the  evidence  given  at 
the  trial,  the  jury  had  a  right  to  assume 
that  the  bo.K  in  i|uestion  was  delivered  to 
be  transpoited  aitcording  to  the  business 
of  the  line  ;  ainl,  if  necessary,  that  the 
u.sage  was  well  known  to  the  plaintills. 
In  other  words,  it  was  the  province  of  the 
jury  to  determine  the  ell'ect  and  extent  of 
the  implied  contract  between  the  parties." 

1  8  M.  &  \V.  -121. 

2  l!»  Wend,  r.iil. 

8  t?  Hill,  p.  171,  (>/  srq. 

*  Thus,  in  ;'.\pressing  their  views  on 
the  )ioiut,  I'orter,  Senator,  saiil,  —  "If 
the  defendants  in  error,  when  they  took 
the  receipt,  knew  that,  by  general  and 
common  usage,  the  responsibility  of  the 
j>laintitrs  in  error,  for  articles  sent  by 
tliem,  extended  only  to  the  safe  delivery 
of  the  articles  on  board  a  responsible 
canal-boat  at  Albany,  this  would  un- 
doubtedly have  nualitied  the  receijit  ;  and 
if  the  testimony  established  that  point  in 
the  opinion  of  the  jury,  tliey  should  have 
found  for  tho  pluintill's  in  error.     I  admit 


al.so   that   proof    of    something    .short   of 
actual  knowledge  on   the   part  of  the  de- 
fendants in  error,  would   have  warranted 
such  a  Verdict.     Tiie  )irinci]ile  laid  down 
in  (Jibson  i'.  Culver,  17  Wend.  305,   fur- 
nishes,   I     think,    the    true    rule    which 
should   govern    this    and    similar    eases. 
That  was  the  ease  of  a  stage-coaehtnan, 
who  had  a  parcel  delivtwed  to  him  to  carry 
to  'IVov,  directeil  to  a  mercantile  house  in 
that  city.     It  was  left  at  the  coach  oliice, 
and  no  notice  was  i^iven  to  the  persons  to 
whom  it  was  directed.      Tho  parc(d  being 
lost,   the  consignor  sued    the   stag(?    jiro- 
prietors,  and  elaimeil  that  they  were  liable 
because  they  h.ad  not  given  notice  to  tlic 
consignees.      The   eowrt    dicided   thai    it 
was  CO.  ipetent  for  the  defendants  to  jtiove, 
that   the    uniform    usage    and    course   ef 
business  was  to   leave  goods  at  the  usual 
stopping  places  of  the  coach,  without  giv- 
ing notice  to  the  consignees  ;  and  that  if 
such  usage  had  been  so  long  and  so  well 
understood  as  to  warrant  the  jury  in  say- 
ing that  the  consignor  knew  it,  the  earlier 
would  be  dischaiged.   'i'his  rule  is  foumlid 
in  good   sense.      If  thc^  consignor  under- 
stood  the   Usage   and  course   of   business, 
h(!  would  have  said  to  himself:  'All  tlic 
carriei'  has  to  do  is  to  leave  tho  ])arcel  at 
tho   coach   oliice,   and    he   has   then   per- 
formed   his   contrai't  ;     I    must    therefure 
give  notii'o  to  the  consignees.'     I>ut  if  the 
consignor  did  not   understand  the  usage, 
the  law  w'juld  warrant  him  in  ]ii'esuiniiig 
that  the  parcel  would  lu?  delivei'cd  by  tlic 
carrier  to  the  consignee.     This  iiuist  be 
80,  or  the  u.sage  would  operate  as  a  fnniil 
n]ion  tho  coinignor ;  for  the  common-law 
oblig.'ition,  which,   in  the  ab.sence  of  any 
ditlerent   one   oxjiressly  entered   into,   or 
implied  from  known  usage,  requires  tin" 
carrier  to  make  delivery  to  the  consi'.'iicc, 
would  thus  bo  modified  and  varied  witlimit 
the  knowledge  of  the  other  ]iarty.     This 
certainly   can   never   be   tolerated.      The 
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all  aroiiml  flint  sunu'icnt  proof  of  usage  would  ovorcoiue  tlio  ini- 
|ilioatioii  result iiiir  from  the  goods  being  reeeived  marked  fur  a 
ik'st illation  bcvond  the  carrier's  immediate  route. ^ 

111  Jacobs  V,  lloolver,''^  the  eontraet  was  express  that  the  defend- 
ant was  to  earry  tiie  goods  from  New  York  to  Troy,  and  then 
tnrwaid  them  to  Woreester,  Ohio.  it  was  held,  wh<'re  it  was 
I'uiiiul,  at  a  point  between  Troy  and  Woreestei',  that  a  pai-t  of  the 
•juods  had  been  altstractetl,  the  burden  was  on  tiie  defendant  to 
show  that  he  had  carried  the  goods  to  Troy  and  then  duly  for- 
waidod  them.     There  is  no  (juestion  as  to  the  correctness  of  this 


ease. 


Wilcox  r.  Parmelee'^  follows  and  ai)])roves  of  ]\Inseham|)  v. 
Lancaster  Ky.,''  and  holds  that,  one  rixe(l  rate  being  charged  for 
the  whole  distance,  the  defendant,  who  contracted  "to  forward" 
(here  construed  ''to  earry")  goods  to  a  locality  ii(>yon(l  his  own 
iniMietliate  route,  was  lial)le  for  a  loss  that  to(»k  place  in  connecting 
vesst'ls,  he  liaving  improperly  forwarded  the  goods  in  sailing 
vessels  instead  of  steam  vessels.  The  materiality  of  the  case  is 
in  liie  stress  that  is  laid  in  it  on  the  through  payment.'' 


jiirv  must  in  tlicsi'  nml  tlic  like  ciiscs  tiiul, 
tliiil  till'  iisM^'c  liiis  siK'li  I'diitiiiuiiin'i',  ]mt)- 
licitv,  iiihl  i;('iii'nil  acci  iitMtioii,  ;is  would 
oliai\'c  till'  I'diisii^iior  willi  iidtici'  of  it. 
ill  tl.i^  I'iisc  lii'loi'c  us,  till'  ili't'i'ii(iiints  ill 
ti'ioi- liail  a  rii;lit  tn  iiit'rr  IVdiii  tlic  coinliu't 
of  till'  Ciiiilain  :iM(l  IVdiii  tiic  icccipt,  tiiiit 
tile  1mi\- WDiiiil  lu' curried  to  Little  l'":ills; 
and  tlie  procir  j^iveii  of  ii  usiige  nt  Alliiuiy, 
aniDiiL,' carriers,  was  insiillieieiit  to  millior- 
izctliccdurt  in  detenuiniii!,'  that  Micli  was 
iiiit  tlic  coiilrael.  If  tile  iilaiiitiU's  in  error 
wislieii  to  vary  ov  iiiodilV  their  coiiiiiion- 
law  lialiilily,  they  should  |irovi'  ii  usaj^o 
M)  |iiililiily  and  j^eiii'ially  known  lit  New 
Yurk,  where  the  iilaintiil's  resided,  us  to 
warrant  the  jury  in  sayiiij^  that  it  was 
imiliiilily  known  to  the  delendants  in  error, 
aihl  that  they  contracted  in  this  casein 
ri'fiTi'iice  to  it.  I'roof  of  such  a  usai,'e 
woiiM  have  limited  the  iinjiort  ol'  tlio 
ii'i'cipt.  The  dereiiilants  in  error  had  ft 
li,'nt  to  rei[uire  this  proof,  and  then  that 
it  sliuulil  lie  >ulmiitteil  to  the  jury." 

'  AlllmuLrh  this  cas(^  was  not  decided 
in  the  Onurt  of  Krrnrs  until  A.  1).  IS  13,  or 
two  veais  iifter  the  decision  of  Mns(diaiii]i 
r.  hiinca-iir  l!y.,  8  M.  &  W.  -('Jl,  yet  the 
Now  Viiik  court  seeiiicd  to  have  known 
iiotliin;;  of  this  decision.  But  on  pre- 
I'isily  the  same  <jround  on  which  they 
lii.stinmiislied  Weed  r.  The  Sarato.s^a,  &c. 
K.  R.  Co.,  1!)  Wend.  Mi,  is  Musehamp 
r.  Lancaster  Uy.,  8  M.  &  VV.  421, 
ilistinu'uislialile. 

-  1  Kdm.  472. 


8  SSandf.  610. 
*  8  M.  &  W.  421. 

^  .M'ter  (|Uotiiii,'  from  Lord  Ahiti^^er, 
in  Musehamp  v.  I.ancastcr  liy.,  8  ^l.  & 
AV.  421,  as  to  the  iiifcicnce  to  he  drawn 
from  the  ('ariia;,'e  imuicy  heiiii;  one  un- 
divided .siiiii,  iind  approviiii;'  ol'  the  eon- 
cliisiou  then!  airi\i'd  at,  the  court  say  : 
"Here  the  defendant  undertook,  for  a 
speeitied  jirice,  to  forward  the  j;oods  iu 
iiuestion  from  New  York  to  Kairport. 
The  eriticisiii  of  the  delcndant  on  the 
word  'forward,' as  used  in  the  contract, 
is  not  just.  It  a])plies  to  the  whole  dis- 
tance, as  well  to  that  portion  of  the 
route  where  he  employed  his  (wn  nicans  id' 
traiis]iortalioii,  as  to  those  ]iorti(Uis  when! 
other  parties  were  owners  of  the  vessids. 
He  was  to  forward  the  ijoods  from  Xew 
York  to  Kairport,  not  lidiii  lluH'alo,  where 
lie  now  says  was  the  termination  of  Ids 
own  immediate  route.  'I'he  wonl,  as  used 
liy  him,  can  only  nieaii,  that  he  was  to 
earry  or  transport  the  <,'oods,  and  whether 
in  his  own  vessels,  or  in  those  of  others, 
was  perliiips  immaterial  to  the  iilaintiH', 
jinivided  on  those  parts  of  the  journey 
where  steam  was  to  he  used,  they  were 
carried  in  steam  vessels.  Besides,  there 
is  a  fixed  sum  which  covers  the  whole 
(diarj^e,  and  it  wnidd  he  al)sunl  to  sujipose 
that  the  defendant  was  to  receive  the 
whole  sum  for  merely  rorwardiiif;,  that  is 
placinjT  the  goods  on  the  vesstds  of  some 
otlier  party,  to  be  carried  to  their  jdaee 
of  destination."     The  court  further  say  : 
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The  case  of  Hart  r.  The  Rensselaer,  &c,  R.  R.  Co.^  is  quite 
consistent  with  the  English  eases.  The  agent  of  u  road,  which 
was  one  of  three  connecting  roads,  sold  a  ticket  for  the  entire 
route.  It  was  held  that  this  was  an  entire  contract  for  the  whole 
route,  and  that  the  road  whose  agent  sold  the  ticket  was  liiihle 
for  the  loss  of  luggage  which  took  place  on  any  portion  of  the 
route.  The  sale  of  the  ticket  over  the  whole  route  raises  an 
inifjlication  very  similar  to  that  of  receiving  goods  njarked  for  an 
ultimate  destination  and  receiving  pay  for  their  carriage  over  the 
whole  route.'^ 

It  is  simjtly  a  question  of  contract,  express  or  implied.  In 
Hunt  V.  Tlie  New  York  &  Erie  U.  R.  Co.,"  it  was  held  that  if 
either  of  the  carriers  is  liable  for  the  wholo  route,  it  could  only 
he  the  one  who  made  the  original  contract  for  transportation, 
Those  who  subseipiently  receive  and  hn'ward  the  goods  can  only 
he  liable  for  damage  done  by  themselves,  and  not  for  daniiii'i' 
before  the  goods  came  to  their  custody,  even  where  they  liavo 
received  the  freight  for  the  whole  distance ;  receiving  the  freiglit 


"Till'  'MS(!  ill  otirliooks  most  analo^^ous  to 
tlio  ])ri'st'iit  is  ])('rliii|is  tliiit  of  Kaircliild  v. 
Sloiuiii,  1!)  Woiid.  ;i-J!).  Thcru  tlif  di'- 
tcii'laiits  lii'lil  tlu'insi.dvi;s  out  as  (.'airii'is, 
and  tlio  coiut  say  it  is  of  no  nionitiit 
wlu'tlicr  tlicy  nsc  tlifir  own  vosscds,  or 
t'Miploy  tlio  vi'sscU  of  ollu'is  to  cairy  for 
tliuni  on  sonic  part,  orcvcii  all  of  the  idutc  ; 
that  it  is  i'iioiij;h  that  tluy  icccivcd  tin; 
fjoocls  on  an  undertaking'  to  dtdivcr  tlifiii 
ut  tlu'ir  plaio  of  destination.  And  se<! 
Weed  V.   S.   &   S.    K.    11.   Co.,   1st  W'lid. 


.M.'>. 


And    tliey   thus    distinf^nish    St. 


.Fohn  V.  Van  Santvooid,  0  Hill,  l.">7 
"There  was  no  s]ieeial  undertaking  in 
that  ease  ;  no  ])ri(!e  ;  no  eontraet.  Tlio 
floods  were  put  on  boaid  the  defendant's 
harye  in  Xew  York,  direeted  to  a  place  on 
till)  Va'u'.  Canal,  and  wi're  lost  on  the 
canal.  The  dcfcndiUits  in  that  case  were 
carriers  on  the  Iliid.son  River  only,  and 
])io\ed  tiiat  they  forwarded  the  goods 
i'rinii  .Mhaiiy  in  the  usual  and  customary 
manner."  This  is  very  far  from  treating 
that  case  as  though  it  held  any  doctrine 
ciiutni  to  .Muschanip  v.  Ijaiii'aster  Ry.,  8 
M.  &  W.  421,  <ir  as  though  it  had  over- 
ruled Weed  V.  Saratoga,  &e.  1!.  11.  Co.,  19 
Wend.  W.ut. 

1  4Seld.  (8  X.  Y.)  37. 

2  An  agreeincnt  "  to  forward,"  in  Kreu- 
der  V.  Woolcott,  1  Hilt.  223,  was  con- 
strued to  mean  an  a<ri'eement  (o  dtrrij  the 
entin!  distance,  where  freight  was  to  lie 
paid  for  that  distance.  The  court  follow 
Wih'ox  i:  rarnielee,  3  .San.lf.  HIO  ;  Weed 
V.  The  Saratoga,  J:c.  H.  1{.  Co.,  19  Wend. 
53-1,  and  Hart  v.  The  Uensselaer,  &c.  i^.  K. 


Co.,  4  Seld.  37,  without  any  intiniation 
that  either  of  these  cases  had  lieeli  evtr- 
rulcil,  and  say:  "The  agivement  in  the 
hill  of  lading  /()  f(irw<trtl  tiie  goods  rroiii 
Now  York  to  St.  Louis,  and  the  spcdliia- 
tion  in  the  bill  of  the  amount  of  tiii^ht 
for  the  whole  distance,  show  that  tlic  dc- 
fcndants  undertook,  as  comnion  caniiM*, 
to  ileliver  the  goods  in  St.  jjouis.  Tli/ 
defemlaiits  were  not  forwardeis,  1ml  i;ini- 
CIS.  Green  c.  Clarke,  2  Kern.  (12  N.  V.| 
343.  A  simple  engagenient  to  furward 
gooils  at  New  York,  marked  for  a  piiitim- 
hir  destination,  is  (lischargcd  liy  slii|iiiiiig 
the  goods  by  the  usual  or  most  dinct  mii- 
veyance  to  the  jilace  designated  ;  hut  an 
agreement  to  forward  them  from  New  York 
to  the  place  of  destination,  the  chaigi'  for 
freight  for  the  whole  distance  being  spni- 
lic(l  in  tlie  .agreement,  is  very  diljiivnt. 
It  is  an  agreement  to  carry  them  fcr  tliat 
distance,  or  to  be  res]ionsible  for  their  sile 
earriagi^  anil  delivery  at  the  place  di'sii.'- 
nated  in  the  agreement."  Mallory  r.  Bin- 
rett,  1  E.  I).  Smith,  234.  is  to  t'iie  saiu'' 
ellect.  The  head-note  there  is:  "Tli* 
carrier  with  whom  a  contract  for  ti:uis]Bir- 
tation  is  made,  is  res]ionsilil(>  for  tin' s:i!H 
carriage  of  the  goods  to  the  place  of  ilistin- 
ation,  as  li-\od  in  the  contract,  both  mi  hi* 
own  route  and  on  the  subsiMpicMl  nmti's!' 
which  the  goods  may  be  translci  idl ;  ami 
lie  is  not  entitled  to  any  additional  I'lua- 
pensation,  although,  in  constMincMcc  ot  tli- 
chaiges  upon  the  subsei|uent  routes,  ll' 
whole  trans])ortation  may  cost  more  than 
the  contract  )ilice." 
3  1  Hilt.  228. 
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for  flu-  previous  lines  only  as  their  nj^onts,  and  makinj;  a  charjije 
lortlit'ir  own  i'reii,'ht  separate  and  distinct  from  the  other  charfres. 
This  sustains  the  distinction  in  the  Knt^lisli  cases  as  to  an  action 
auainst  the  contracting  carriers  on  tiieir  contract,  and  against  the 
(itlicrs  in  t'irt  for  damages  independent  of  contract. 

The  ease  of  Dillon  v.  The  New  York  and  Krii;  R.  R.^  is  perfectly 
consistent  witii  the  Knglish  cases.  There,  the  goods  were  marked 
[or  liieir  ultimate  destination,  St.  Paid,  Mimiesota  ;  the  receipt 
liiveu  by  the  defendants  so  stating,  and  that  they  were  to  the  care 
(»f  ('.,  (ialena,  Illinois;  itself  short  of  the  designated  ultinuitc 
terniiuiis.  The  defendants'  road  only  extended  to  I)iMd<irk,  which 
was  known  to  the  shipper,  who  was  told  by  the  general  freight 
agent  of  tiie  road  that  it  was  not  necessary  for  him  to  have  an 
agent  at  the  terminus  of  the  road  to  receive  the  goods  there,  but 
that  tliey  would  \)c  forwarded  on  to  him.  The  Marine  Court  held 
that  the  receiving  company  were  liable  for  the  loss  of  the  goods 
which  occurred  after  they  had  been  duly  forwarded  by  the  defend- 
ants from  nuid<irU.  This  decision  was  very  properly  reversed  by 
the  court  of  Conunou  Pleas.^ 


1  1  llilt.  2:)1. 

-  I>iily.  J.,  ill  ilclivcriiig  the  jiuliinicnt 
nf  the  cciurt,  said  :  "  Tlit'ic  was  iiotliiiij^ 
ill  tile  cviili'iii'i'  to  wainiiit  llii^  court  Iiclow 
ill  liiidiii;;  that  thf  (k'ltiKhiiits  undortook 
ti)  (any  lln'  luaiuly  to  tlie  jjhH'o  of  tlestin- 
atioii.  Tiny  iiicicly  ciigajnud  to  I'urry  it  to 
Dunkirk,  tin'  tcriiiiiiii.s  ol'  their  road,  and 
t(i  slii|p  it,  or  tbiward  it  tVoiii  there  iiy 
tile  iisiial  liiif  of  eonvcyanee  todah'ua,  tin; 
plaic  (if  drstinatioii,  and  tliis  they  did. 
riii'ir  lialiiUty,  as  ('oiiiinon  carriers,  ceased 
at  jiunkirk,  and  tliey  tlieii  assumed  the 
cliaiiiili'i  III  forwarders.  In  Weed  v.  Sar- 
iito-a,  >^i'.  1{.  !!.  Co.,  1!)  Wend.  534,  tlie 
two  Hues  were  coniieeted  to,i;etlier  hy  an 
aiiaii;,'!  iiicnt  lictwccn  themselves,  and  tiie 
ilcl'eii'li'iits  took  tile  pay  in  advance  of  the 
I'uiiveyiiiireof  the  plaiiitiir  and  his  liar;i,'ai;e 
for  the  wliiile  distance.  Such  was  also  Itie 
ease  in  Hart  r.  The  Heiisselaer,  &c.  1!.  I{. 
('').,  4  .'^l•M.  I!7  ;  and  in  Wilcox  v.  l\irnie- 
li'e,  ^^  S  iinlf,  (HO.  'Pile  defendant  agreed  in 
w!i;iiit,'  to  fiirwanl  the  <,'oods  of  the  jilaiii- 
ti!l'  iVein  New  York  to  Fairjiort,  to  the 
eli^M'  (if  the  season,  at  II  certain  rate/vr  10() 
Ills.,  and  the  court,  tliounh  the  word  fur- 
"■'inl  was  u.seil.  held  that  this  wa.s  an  agree- 
iniiit,  in  siilistance,  to  carry  the  whole 
ilistiiMie  for  II  siiccified  jiriuc.  In  these 
fiisi's  the  carrier  received,  or  it  was  agreed 
tliat  he  shiiiild  receive,  the  amount  paid 
fur  ti;iiis|iort  to  the  jiluce  of  destination  ; 
aiiil  thus  having  received,  or  contracted  to 
tt'i'iive,  till'  full  reward,  he  was  Imund  to 
lierfurm  the  entire  service.     [This  eijually 


distinguislies  Muschanii)  v.  The  Lancaster 
h'y.,  8  M.  &  W.  4"J1.]  I!ut  nothing  of  the 
kind  apiieiircd  in  this  ease.  'i"hc  iiiiiiiiry 
made  liy  the  shipper  showed  that  he  knew 
that  tlie  defendants'  mail  terniinateil  tit 
Dunkirk.  lie  merely  asked  if  it  would  he 
necessary  to  have  an  agent  at  that  jilaccor 
at  Chicago,  to  reci'ive  the  goods,  and  was 
told  that  it  would  not  ;  that  the  goods 
would  he  .shipped  riglit  on  through  :  that 
they  would  lie  '  forwarded  on  to  him  ; ' 
that  the  direction  on  the  goods  was  all  that 
was  necessary;  and  what  the  defendants 
engaged  to  do  upon  the  arrival  of  the  goods 
at  l>unkiik,  they  did,  by  dilivcriiig  them 
to  a  transpoi  tatioii  Hue  engaged  in  trans- 
jiorting  nierchaudisc  froiii  iMinkirk  to  the 
jilace  where  the  goods  were  directed.  The 
reply  to  Knox  hy  the  freight  agent,  that 
it  would  he  unnecessary  to  have  an  agent 
to  receive  the  goods  at  Chicago,  that  they 
would  lie  shipped  right  on  through,  was, 
as  res]iects  anything  licyond  the  tciininus 
of  his  own  road,  but  the  e.v]ircssion  of  an 
o]iinioii  or  belief  that  the  goods  would  be 
(hily  forwarded,  upon  aniviiig  at  Chicago, 
to  the  |ilaee  to  which  they  were  destined, 
and  cannot  be  eonstrued  as  an  engagement 
or  undertaking  on  his  jiart,  on  behalf  of 
the  defendants,  to  carry  them,  or  to  be 
resjionsible  for  their  ('airiage  to  the  ulti- 
mate ])laee  of  destination."  Then;  is 
another  point  in  tliis  case  not  noticed  by 
the  court.  While  Chicago  is  on  the  ex- 
treme east  of  Illinois,  Galena  is  on  its  ex- 
treme west.    As  the  goods  were  shipped  by 
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In  Wing  V.  Tlio  New  York  &  Erie  R.  R.  Co.,»  where  tlie 
rccL'ivinjr  coinpiiiiy  had  taken  pay  for  the  transportation  of  uoods 
over  an  entire!  route,  they  were  held  lial)le  on  their  contract ;  yet 
tiie  connectin.ij;  company,  thougli  not  i)arties  to  the  contract,  were 
ttlso,  as  the  Knghsli  cases  wc  have  stated  hold,  liuljle  for  a  loss 
caused  hy  their  own  ne;ili;;ence. 

Wri<;ht  v.  Hoiij-hton,-  although,  like  Van  Santvoord  v.  St.  Johii,^ 
often  cited  to  show  the  establislunent  of  a  different  doctrine  than 
that  of  the  10nj:,lish  cases,  is  no  more  than  is  that  case,  intelli- 
gently considered,  an  authority  for  anything  of  the  kind,  in 
Wright  V.  Houghton,*  the  defendants  were  partners  in  transp(»rt- 
ing  goods  and  passengers  between  Lewiston  and  Niagara  Falls  In 
wagons.  Whatever  contract  there  was  in  this  case  was  in  writ- 
ing. Tlie  receipts  acknowledged  the  receipt  of  the  goods  on 
hoard  the  defendants' line '' to  bo  delivered  in  like  good  condi- 
tion," but  naming  no  place  for  delivery.  At  the  bottom  of  the 
receipts  were  copied  the  addresses  on  the  goods,  places  in  Michigan. 
and  beneath  these  were '•  M.  C.  R.  R.,"  meaning  the  Michigan 
Central  Railroad.  In  one  of  the  shipping  notes  of  the  goods  wa.s 
"  Freight  to  Falls,  #0.38.  M.  C.  R.  R. ;  "  and  in  the  other  "  M.  C. 
R.  R.  Freight  to  Niagara  Falls,  •i'O.SS."  And  in  both  of  tlie  ship- 
ping notes  it  was  stated  how  the  goods  were  "  marked,"  which 
corresponded  with  the  marks  on  the  goods  and  in  the  receipts. 
Thei'e  was  no  connectior.  or  interest  in  business  bo'weon  the  tlc- 
fcuihints  and  tnv  other  company  or  lin^j  ;  their  business  being  to 
carry  goods  by  ■.  "-ons  between  Lewiston  and  Niagara  Falls, — a 
distance  of  some  Sv,.  'nilcs ;  and  such  was  the  general  under- 
standing. The  goods  Wc.  duly  delivered  to  the  Michigan  Cen- 
tral R.  R.,  and  were  lost  and  sunk  in  their  steamer  on  Lako 
Michigan.  In  an  action  against  the  defendants  for  the  value  of 
the  goods,  on  an  alleged  contract  that  they  had  undertaken  to 
deliver  tiiem  to  the  places  in  Michigan  to  which  they  were  ad- 
dressed, the  court  v/as  i  quested  to  instruct  the  jury  that  if  they 
found  that  the  defendants  carried  the  goods  from  Lewiston  to 
Niagara  Falls,  so  iluit  they  might  be  forwarded  from  there,  as 
directed  in  the  shipping  bills,  tlien  they  must  find  for  the  defend- 
ants. The  court  refused  to  do  this,  and  directed  the  jury  to  find 
a  verdict  for  the  [daintiffs.  It  is  an  utter  distortion  of  Muschamp 
V.  Lancaster  Ry.^  to  fancy  that  that  case  is  a  warrant  for  such  a 

the  slii[i|ipr  to  tlie  care  of  C,  Galena,  ob- 
viously pioi)f  tliat  tlie  floods  never  reached 
St.  I'aul,  .Minnesota,  would  not  be  suffi- 
cient to  cause  the  delondants  to  lie  liable 
for  the  loss  of  the  goods,  even  assuniiiir» 
that  the  delen<lants  were  carriers  to  Ga- 
lena ;  the  point  treated  by  the  court  as  the 


ultimate  point  to  which  the  defendants 
were  forwarders. 

1  1  Hilt.  2.35. 

2  22  Barb.  .^)61. 
»  6  Hill,  157. 

*  22  Barh.  561. 
6  8  M.  &  W.  421. 
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(•nurse  as  was  jiursucd  on  the  trial  of  Wright  v.  Boughton.^  In 
till'  f(trmcr  case  the  direction  of  Ilulfe,  IJ.,  was,  that  the  talvinir  a 
piUTcl  1)V  a  carrier,  directed  for  carriage  to  a  partieuUir  phice,  was 
uriimi  fn'-'n'  evidence  (tliat  is,  simply,  some  evidence)  of  an  uiider- 
takiiig  l»y  the  carrier  to  take  it  to  the  designated  place;  or,  as 
Lord  Aliinger  put  it  (at  p.  4'JO),  '•  tliis  being  evidence  whencie  the 
jurii  )ni,'//it  infer  that  tiiey  nndertook  to  carry  it  in  safety  in  that 
|,lacc.''  And  further  (at  p.  427),  "Now,  it  certainly  might  bo 
true  tlial  the  contract  between  these  })artics  was  such  as  timt  sug- 
gestid  liy  tile  counsel  for  the  dofeiidants,  but  other  views  of  tlic 
case  may  Ijo  suggested  qnitc  as  probalilc  ;  such,  for  instance,  as 
that  tlu'sc  raih'oiid  companies,  though  scj)aratc  in  tlicmselves,  arc 
iu  the  haliit,  for  their  own  advantage,  of  making  contracts,  of 
whicli  tliis  svjis  one,  to  convey  goods  along  the  whole  line,  to  the 
altiniate  terminus,  each  of  tliem  being  agents  of  the  other  to 
carry  them  forward,  and  each  receiving  their  share  of  (lie  jirolits 
from  the  last.  Tlie  fact  that,  according  to  the  agreement  proved 
tile  caniage  was  to  be  paid  at  the  end  of  the  journey,  rather  con- 
firms tlie  notion,  that  the  jiersons  who  were  to  carry  the  goods 
from  Preston  to  their  final  destination,  were  under  the  control  of 
the  dcfciidants,  who  consequently  cxercisiid  some  influence  and 
agency  beyond  the  immediate  terminus  of  their  own  railway.  /*• 
't  not  then  a  qxestmi  for  the  jury  to  sat/ what  the  nature  of  the 
fniifrncf  wan ;  and  is  it  not  as  reasonable  an  infere^ice  for  them 
to  (Irene,  that  the  ivhole  tvas  one  contrc.ct,  as  the  eontrarij  f" 

In  Wright  v.  Tjoughton,^  on  the  contrary,  considering  the  small 
;|i<Milic  sum  to  be  paid  the  defendants  for  the  conveyance  in  their 
inh'pcndent  lino  of  wagons,  to  the  terminus  of  their  own  route, 
Mitiruly  unconnected  with  any  other  line,  and  with  the  name  of 
|lic  railway  to  which  they  were  to  be  forwarded,  and  by  which 
llioy  wore  to  be  conveyed  to  Michigan,  cxprcs.sly  mentioned  in  the 
hippinir  notes,  and  the  address  being  copied  into  the  recei])ts 
11(1  shipping  notes,  merely  as  matter  of  description  ;  there  was 
|otliiiig  whatever,  whether  for  the  court  or  jury,  to  warrain  the 
fcroncc  that  the  facts  in  this  case  constituted  a  contract  bc- 
coii  the  plaintiff  and  defendants  for  the  conveyance  of  the 
ofls  by  the  defendants  any  further  than  to  the  place  to  which 
oy  were  to  be  paid  freight  as  mentioned  in  their  shipping  not(!s. 
iid.  on  the  facts  in  the  case,  had  they  brought  an  action  for 
iglit  for  the  transportation  of  the  goods  to  Michigan,  on  any 
tract  expressed  or  to  be  implied  from  the  named  facts  in  the 
ic,  such  action  could  not  for  one  moment  have  been  sustained, 
e  court  above  well  held  that  there  was  no  such  nnreement 


>  22  Bulb.  561. 
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expressed,  as  that  the  defendants  should  themselves  convey  the 
goods  to  Michigan ;  and  that  there  was  nothing  in  the  case  from 
wiiicli  such  an  agreement  could  be  inferred  (except  the  fact  that 
the  receipts  and  shipping  notes  contained  the  address  or  direc- 
tions, copied  from  the  cards  put  upon  the  goods)  that  the  instru- 
ments should  be  so  construed ;  that  the  address  was  incorporated 
in  the  instrument  for  the  purpose  of  identidcation,  and  that  the 
])arties  had  no  idea  that  the  defendants  were  entering  into  a  con- 
tract to  transport  the  goods  beyond  the  route  occupied  by  tlieui  as 
common  carriers. 

The  case  comes  within  such  cases  as  Upston  v.  Clark  ;^  Gilbert 
V.  Dale,2  and  Symes  v.  Chaplin,'*  stated  by  us,  {supra,  p.  76  et  seq.). 
There  is  no  more  ground  for  holding,  from  the  facts  in  Wriglit  v. 
Boughton,*  that  the  defendants  expressly  or  impliedly  contracted 
to  carry  the  goods  to  Michigan  and  deliver  them  there,  than  there 
is  in  Scothorn  v.  The  South  Staffordshire  Ry.  Co,.'*  stated  anijra, 
p.  79,  for  holding,  under  the  original  contract  in  that  case  (whicli 
case,  by  the  way,  expressly  follows  Muschamp  v.  The  Lancaster 
Ry.  Co.,"  and  Watson  v.  The  Ambergate  Ry.  Co.),'  that  because 
the  plaintiff's  box  was  marked  for  its  ultimate  destination,  "  Aus- 
tralia," the  defendants,  merely  from  that  fact,  would  have  been 
liable  for  its  delivery  there,  notwithstanding  the  facts,  as  a  whole. 
showed  that  they  only  contracted  to  deliver  the  box  at  London, 
to  the  sliip  Melbourne,  there;  to  which  point  alone  were  they 
paid,  and  not  for  the  conveyance  to  the  point  of  its  proposed  ulti- 
mate destination,  Australia,  per  the  ship  Melbourne. 

Many  of  the  American  cases  give  a  wider  signification  to  the 
language  of  Rolfe,  B.,  in  Muschamp  v.  The  Lancaster  Ry.  Co,,- 
than  it  fairly  bears,  which  has  led  to  much  of  the  misappirlieu- 
sion  which  we  find  in  some  of  the  cases  in  this  country  as  to  the 
law  in  the  matter  as  established  in  England,  as  we  have  shown  it 
to  be  in  our  examination  of  the  cases,  at  p.  74  et  sen. 

In  the  later  case  of  Foy  v.  The  Troy  &  Boston  t{.  R.  C().,»  the  | 
head-note  is :  "  Where  a  railroad  company  receives,  for  trans|;oita- 
tion,  property  addressf^d  to  a  person  at  a  point  beyond  the  terminus 
of  its  road,  it,  will  be  understood,  in  the  absence  of  any  proof  t(| 
the  contrary,  io  have  agreed  to  deliver  the  property,  in  the  same 
order  and  condition  in  which  it  was  received,  to  the  consignee.""' 


2  C.  &  W  598. 
5  A.  &  K.  .')43. 
5  A.  &  K.  634. 
22  Uarl).  561. 
8  Kx.  341. 
8  M.  &  W.  421. 
15. Fur.  448. 
8  M.  &  W.  421. 
21  Barb.  382. 


'"  Harris,  J.,  in  delivering  tlii>  unani' 
mous  jiuignicnt  of  the  Supronn!  Ciuirtofl 
New  York,  sny.s  :  "  Tiie  only  point  ujionj 
wliich  the  counsel  for  the  deli'ud.iiits  n'lif<l| 
upon  tlic  argument,  was  tliat  the  lUfi'inIi 
ant.s  were  only  enrriers  from  Troy  to  Eagl'l 
Bridge,  the  terminus  of  tlieir  ro;ul.  Hu'l 
a  suHicient  answer  to  this  position  i-s  thstj 
the  wagon  was  to  be  carried  to  Hurliiigt' "  i 
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Hurtis  V.  Tlie  Buffalo,  &c.  R.  R.  Co.'  was  a  case  where  there 
was  an  express  contract  to  carry  and  deliver  goods  on  the  line  ot' 
a  connecting  road,  and  it  was  held  that  such  a  contract  could  be 
made  as  well  at  common  law  as  under  the  New  York  statute,  and 
that  under  the  statute  ^  the  contracting  company's  liability  ex- 
tended over  the  whole  route  with  reference  to  which  it  had  con- 
tracted, even  though  this  extended  outside  of  the  State  of  New  Yorli. 

In  Hoot  r.  The  Great  Western  R.  R.  Co.,^  the  A.  company  re- 
ceived goods  from  the  plaintill  at  New  York,  upon  the  express 
contract  that  that  company  should  transport  the  goods  to  their 
warehouse  at  Suspension  Bridge,  and  should  not  be  liable  for  any 
loss  of  or  injury  to  such  goods  after  they  had  been  sent  from  their 
warehouse.  The  goods,  which  were  marked  for  Burr  Oak,  Mich- 
igan, a  place  on  the  route  of  the  B.  company,  were  delivered  to 
the  defendants  at  Suspension  Bridge,  without  any  express  con- 
tract or  limitation  of  liability,  and  in  the  ordinary  course  of  their 
duty  as  common  carriers.  The  defendants  carried  tlie  goods 
safely  to  Detroit,  the  customary  jdacc  for  the  delivery  of  freight 
for  places  on  the  B.  railway,  and  there  delivered  them  to  the 
latter  company,  where,  on  the  same  night,  they  were  destroyed 
by  an  accidimtal  fire  in  the  warehouse  of  the  B.  company.  The 
cii  torn  between  the  defonoants  and  the  B.  company  was  that  the 
B.  company  collected  the  freight  on  goods  going  west  of  Detroit, 
and  paid  to  the  defendants  their  freight-money  for  the  transporta- 
tion to  Detroit,  and  there  was  no  community  of  interest  or  part- 
nership between  the  defendants  and  the  B.  com|)any.  To  liold 
the  defendants  liable  on  an  implied  contract  to  carry  the  goods 
to  Burr  Oak,  Michigan,  under  such  circumstances  as  these,  would 
be  to  hold  not  only  tlic  first  or  receiving  company  so  liable,  from 
ithe  mere  receii)t  of  goods  marked  to  an  ultimate  destination, 
where  there  was  no  express  contract  nor  any  other  circumstances 
in  the  matter  to  affect  th3  case,  supposing  that  were  possil>lo  ;  but 
it  would  be  to  imply,  where  the  first,  or  any  subsequent  railway 
company,  had  expressly  exempted  themselves  froin  the  responsi- 
bility for  the  carriage  over  connecting  roads,  a  newcont'act  be- 
lli wasi'oiisiijiii'd  to  a  wrson  rosiiliiig  thoiT 
II  ii'wivod 


Itlms  aildn  ssimI  and  consigiuMl,  they  must 

ll«'  utiilci-tdod,  ill  till'  absciii'c  of  iiiiy  proof 

Ito  til'  II  'itriirv,  to  have  ngrocd  to  di'livcr 

lit,  In  lliL'  same  oixIt  and   roiulition    in 

Ivliiph  it  was  received,  to  the  coiiHij^nec. 

lit  'viis  111)  ]ini-t        •    e  plaintiffs  business 

.  iiiqiiiic  how  lii.i.iy  (lifFereut  corporations 

fiinije  nil  the  entire  line  of  road  between 

rroy  ami  hiirliiif^ton  ;    or,  having  ascer- 

Nned  this,  to  determine  ut  his  peril  which 

pf  siicl)  >()rpoiations  had   been  guilty  of 

''■■  -siigenje  which  resulted  iu  the  injury 


to  his  wagon.  He  made  his  eont'.aet  wit)i 
the  defendants.  They  agreed  lO  d'  liver 
his  wagon  .safely  at  Burlington.  \V|iether 
they  were  to  cany  it  upon  their  own,  or 
the  road  of  some  other  corporatioi ,  was  a 
question  which  did  not  esincern  tin  jilain- 
titr.  If  the  defendants  had  tlioi  ght  iii  to 
limit  their  liability  to  injuries  occurring 
on  th(>ir  o.vn  road,  thev  should  have  pro- 
vided for  such  limitation  in  their  contract." 

»  24  N.  Y.  9.6\). 

2  New  York  Acts,  -h.  270  of  1S47. 

»  45  N.  Y.  524. 


y  \ 


128 


COMMENTARIES   ON  SALES. 


[book  III. 


U  " 


.  i 


tween  each  and  every  one  of  the  connecting  rudds  and  the  original 
shippPi",  with  whom  they  had  never  been  in  contract  at  all,  to  carry 
the  goods  over  their  own  and  all  the  subsequent  connecting  roads 
in  the  whole  line  of  railway.    That  is,  the  very  thing  that  in  Mas- 
champ  V.  The  Lancaster  Ry.  Co.^  (where  it  was  held  that  tlio  cir- 
cumstances of  that  cast)  would  justify  a  jury  in  inferring  that  the 
receiving  railway  had  impliedly  contracted  with  the  shipper,  from 
whom  they  had  received  tlie  goods,  for  their  conveyance  over  the 
entire  route)  they  wished  to  avoid,  namely,  the  necessity  of  imply- 
ing that  the  shipper  must  be  supposed  to  have  made  a  new  con- 
tract with  every  one  of  the  connecting  roads,  would  have  to  be 
implied ;  and  not  only  that,  but  right  in  the  very  teeth  of  the 
English  decisions  and  of  common-sense,  while  such  a  contract 
would  have  to  he  assumed  as  to  make  the  first  company  liable 
exclusively,  on  their  implied  contract,  for  the  loss  of  the  goods 
over  the  whole  route,  the  contradiction  would  also  liave   to  be 
assumed  that  such  a  liability  was  not  exclusive,  but  that  each  uf 
the  subsequent  connecting  companies,  no  matter  how  many  (■ 
them  there  might  be,  had  also  an  exclusive  liability  for  the  loss 
of  the  goods  on  their  road  and  on  all  the  subsequent  connect- 
ing roads.     And  this  absurdity  and  self-destructive  contradiction 
would  have  to  repeat  itself  as  often  as  there  was  a  connecting 
road  on  the  entire  route  of  railways. 

Try  the  question  out  with  an  express  contract,  and  the  absurditj 
of  this  is  exposed.  If  an  express  contract  is  made  by  a  shipper 
with  the  A.  company,  for  the  conveyance  of  goods  over  the  lines 
of  the  A.,  B.,  C,  and  I),  companies,  there  is  but  one  contract, 
which  is  between  the  shipper  and  the  A.  company,  and  the  15.,  C. 
and  I),  companies  are  not  liable,  in  contract,  for  the  breaches  of 
A.'s  contract,  no  matter  on  what  portion  of  the  lines  stich  breach 
may  have  been  committed.  Piticiscly  in  the  same  way  is  it  in  the 
case  of  an  implied  contract  (and  this  is  one,  and  a  very  important 
one,  of  the  7uedi(i  by  which  it  can  be  ascertained  as  to  what  the  j 
contract  is  which  is  to  be  implied);  if  the  contract  to  l)e  imiilicdj 
is  with  the  first  company,  then  it  is  with  that  company  exclu- 
sively, and  the  subsequent  companies  are  no  more  parties  to  thatl 
contract,  because  it  is  raised  or  implied  from  tlie  surrouiuling 
facts  and  circumstances,  than  they  would^have  been  if  a  similar 
contract  to  that  which  is  to  be  imj)licd  had  been  expressed.  This, 
we  think,  is  suflicient  to  show  the  absurditv  of  the  position  in 
Root  V.  The  Great  Western  R,  R.  Co.?  taken  by  the  New  Yorii 
Court  of  Appeals,  that  to  hold  in  that  case  that  the  defendants 
were  not  liable  would  be  to  hold  counter  to  the  whole  line  ol 


1  8  M.  &  W.  42J 
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Enclish  decisions.  Wc  think  no  stronger  or  plainer  instance  of 
thcitalpablo  misunderstanding  which,  we  think,  largely  prevails 
in  this  couiitry  as  to  the  effect  of  the  English  cases  on  the  ques- 
tion, can  be  found. ^ 

Tlie  glaring  error  made  in  these  cases  as  to  the  effect  of  the 
holding  in  England  is  in  assuming,  as  they  in  effect  do,  that 
wlioro  in  Muschamp  v.  Lancaster  Ry.  Co.^  it  was  held  that  the 
fact  of  the  goods  being  specifically  marked  for  a  destination 
was  some  evidence  from  which  a  jury  might  infer  a  contract 
by  the  receivers  of  such  goods  to  carry  them  to  the  designated 
place,  for  which  they  ostensibly  received  them  ;  that  such  evi- 
dence —  which,  clearly,  is  evidence  to  that  effect,  so  far  as  it 
•rocs  —  is  treated  in  the  English  cases  as  thoutrh  it  were  con- 
elusive.    That  such  is  an  entire  misconception  we  have  clearly 


1  It  was  fouiul,  in  the  case  in  question, 
liy  the  K'li'ire  in  the  court  below,  that  the 
i  •iiiiilants  were  liable  ;  the  only  eviilenee 
SShT  iiiiiiiMt  of  such  tindiii^  being  the  ail- 

f-  '^fj  .  ,,un  of  the  iiarties  on  the  trial  that  the 
'ih\  y^ihnh  weiv  shi|ijii'd  at  New  York,  with 
tlie  A.  Co!iij)anj',  from  vhoin  the  (lefend- 
aiits  ni'fivc'il  them  at  Suspension  Uridge, 
uiul  tliiit  tlie  goods  were  nip.rked  "Burr 
();ik,  Mirhigan."  The  court,  in  deciding 
liiit  the  defendants  were  not  liable,  as  we 
tliiiik  it  is  perfectly  clear  that  they  weio 
iiDt,  say  :  "  It  is  found  that  the  goods 
wiie  received  by  the  defendants  without 
iuiy  ex|iress  contract  or  limitation  of  lia- 
bility, and  in  the  ordinary  course  of  their 
business  and  duty  as  common  carriers,  and 
tlu'ie  is  no  t'vitlence  of  any  e.\))rcss  contract 
as  to  their  transportation  by  the  defend- 
ants. Unles;;,  therefore,  tlie  receipt  of 
i^oods  iliiis  niarkci],  in  the  ordinary  cour.se 
ut  liiisiness  of  ■■:  rM'n<{\  raises  by  operation 
of  law  an  ini!  cd  lonlract  to  carry  them 
bi'voiul  tlie        I-  of  'lie  carrier   receiving 


tliein,  an'  a.   it  iv"    illem  at  the  fliuil  des- 

tji'utioii  1.1  .ig;;  u';d  .. '  ilie  marks,  there  is 

iiii  I'muidaii  .'.I  t-<]   : i.v  ni.ding  of  any  such 

loiitru't.     'I'he   Ki  --li.sli    .iithorities   liold 

that  in  such  a  ca.se.    '      com]iany  first  re- 

i  loiviiij;  the  goods  marked  for  a  particular 

lilii'i',  wiiliDUt   expressly  limiting  its  re- 

Uiiniisiliility,    undertakes  primd   facie   to 

liany    tlii'in    to    their    destination,    even 

|tli()iii;li  1    \()iid  the  limits  of  the  company's 

Iriiiitc.  aii  I  is  to  be  regarded  as  a  carrier 

jthinufjlKiiit  the  entire  route  ;  and  that  tin.' 

jnili"  a|ijiliis  when  the  goods  are  directed  to 

limints  tviii  !ieyond  the  limits  of  Kngland  ; 

lanil  the  K    .   A\  cases  have  carried  the  rule 

Isdfara':  '•■  '.  a)  the  <'onlraet  is  exclusively 

Iwiththi-  ,r  •  er:iiV'iny  |  How  then  can  their 

■M'ionini,'  li;'  V    lisiorW-d  is  to  make  it  sig- 

Jiiify  that  it  is  \uth  each  successive  i.  m- 

IV'iiy,  ami  with  each  successive  company 

VOL.  II.  9 


cxclusirchj,  too,  as  is  implied  by  the  state- 
ments ami  lea.soning  of  tlie  eouri  in  Root 
!•.  The  (Ireat  Western  \\.  W.  Co.,  45  N.  Y. 
524  ?  ],  and  that  there  is  no  right  of  action 
in  favor  of  the  owner  against  any  of  the 
subse<pient  com))anies  on  the  route.  [But, 
by  their  distortion  of  the  holding  in  the 
iMiglish  cases,  they  would  really  a.ssume 
that  the  English  cases  hold  the  nnnseiisical 
contradiction  that  while  "there  is  no  right 
of  action  in  favor  of  the  owner"  —  that  is,  in 
contract  —  "against  any  of  the  subseepient 
companies  on  tiie  route,"  there  is  an  action 
in  contract  against  each  of  them,  and 
that  ''  cjrlusivf.hf,"  Um,  against  each  and 
every  one  of  them.]  But  a  dill'erent  rule 
lias  been  adopted  in  this  and  other  States 
of  the  Union,  and  it  is  here  lield  that  the 
receipt  of  goods  marked  for  a  place  beyond 
the  terminus  of  the  carrier's  route  does  not 
imjtort  a  contract  to  carry  them  to  their 
final  destination  ;  but  that,  in  the  absence 
o(  a  special  contract  ["special  contract" 
again  !  ]  and  of  a  iiartnersliip  between  the 
connecting  lines  [This,  ajiparently,  is 
matter  outside  of  what  is  called  the  "spe- 
cial contract  "  ],  the  carrier  is  only  res]ion- 
sible  to  the  extent  of  his  own  route,  and 
for  the  sale  delivery  to  the  next  connecting 
carrier  ;  that  in  such  a  case  the  carrier  is 
merely  a  forwarder  froiii  the  terminus  of 
his  own  line;  ami  that  where  goods  thus 
marked  are  delivered  to  a  carrier,  unac- 
com]>anied  by  any  jiarticular  directions 
except  such  as  might  be  inferred  from  the 
marks  themselves,  the  carrier  is  only  bound 
'it  the  terminus  of  his  own  line,  to  deliver 
tlui.-.  according  to  the  established  usage  of 
the  business  in  which  he  is  engaged." 
This  is,  in  eflfect,  the  same  language  as  that 
in  .hulge  IJedlield's  works  on  (."arriers  and 
Hallways,  whicli  we  have  quoted,  and  tlie 
incorrectness  of  wliich  we  have  pointed  out. 
2  S  M.  &  W.  421. 


■  I  ^\w. 
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shown,  and  the  decisions  in  Upston  v.  Clark,^  Gilbert  v.  Dale,^ 
Syms  V.  Chaplin,^  and  even  Scothorn  v.  South  Staffordshire  Ry. 
Co.*  (not  to  mention  Garsidc  v.  The  Trent  Nav.  Co.,^  and  other 
cases  of  that  class,  to  which  wc  have  referred)  plainly  show  tlic 
incorrectness  of  the  deduction  as  to  the  effect  of  the  holding  of  the 
English  cases,  so  glaringly  manifest  in  several  of  the  textrbooks, 
and  in  many  of  the  cases  in  this  country. 

For  the  statement  ot  the  result  of  the  American  decisions.  Van 
Santvoord  v.  St.  John**  is  cited  in  Root  v.  The  Great  Western 
R.  R.  Co.^  But  we  have  already  shown  that  that  case  is  clcaih 
distinguishable  from  Muschamp  v.  The  Lancaster  Ry.  Co.,^  and 
that  it  expressly  distinguished  and  in  effect  sustained  Weed  v. 
The  Saratogti,  &c.  R.  R.  Co.,''  which  was  decided  concurreiitly 
with,  and  in     :     i^ice  of  the  holding  in,  Muscham[)  v.  The  Lan- 


caster Ry.  Co.,^ 


which  case  it  is  in  principle  identical." 


1  2  C.  &  P.  598. 
«  5  A.  &  K.  r)43. 
«  5  A.  &  K.  634. 
*  8  Kx.  341. 
'^  4  T.  H.  r)81. 

6  6  Hill,  158. 

7  45  X.  Y.  524. 

B  8  M.  &  W.  421. 
9  19  Wend.  534. 

y>  8  M.  &  \V.  421. 

11  Thy  ('ourt,  in  Hoott.  The  P.reat  West- 
ern 11.  It.  Co.,  45  N.  Y.  at  p.  532,  further 
say:  "Such  aa  unilerstauiliiif;  may  be 
established  by  express  contract,  or  by 
showin<;  that  the  company  held  tlicni- 
selves  out  as  carriers  lor  tho  entire  dis- 
tance, or  received  frei<;ht  for  the  entire 
distance,  or  other  circumstanc(^s  indicat- 
ing an  understandini;  that  it  was  to  carry 
through  ;  but  at  tho  time  of  the  ])assage  of 
the  Act  of  1847,  it  had  been  settled  by 
the  case  of  Van  Santvoord  v.  St.  John, 
that  the  marks  on  tho  goods  were  not 
of  themselves  evidence  of  such  an  tmdcr- 
takinij."  This,  again,  admiraljly  shows 
how  greatly  the  elfect  of  the  Knglish  cases 
has  been  distorted.  "Not  of  thfmsc/vcs 
evidence  of  such  an  undertaking."  This 
language  means  either  that  the  Knglish 
cases  hold  that  such  evidence  is  either 
conclusive  evidence  or  that  it  is  not  con- 
clusive evidence,  but  tliat  it  is  some  evi- 
dence of  such  fact.  Here,  then,  is  a 
dilemma.  If  the  language  means  any- 
thing at  all,  it  means  that,  contra  to 
the  alleged  English  holding,  such  mark- 
ing is  not  conclusive  evidence  ("of  them- 
selves") of  such  an  undertaking.  There 
is  not  a  solitary  English  case  holds  it  is. 
In  fact,  as  we  have  clearly  and  exhaust- 
ively shown,  the  English  cases  merely  hold 
that  it  is  some  evidence  for  the  considera- 
tion of  a  jury,  from  which  it  may  be  compe- 


tent for  them  to  infer  such  an  undertakinc. 
Why,  even  Bristol  &  Exeter  R.  Ji.  v.  Col 
lins,  7  H.  L.  Cas.  194  (which  is  a  case,  in 
the  facts,  almost  identical  with  Kucit  t. 
The  Great  Western  K.  K.  Co.,  45  N.  Y, 
524,    and,    as   regards   the   eHect  of  the 
marks,   decided,    too,    in   identically  tiie 
same  way),  shows  that  the  roceif)!  of  j,'noil! 
so  marked  is  not  held  in  England  as  con- 
clusive as  to  the  liability  of  the  coiiiiiaiiv 
receiving  the  goods  so  marked  ;   liociiuse 
the  defendants  in  that  case  did  receive  the 
goods  so  marked,   and  it  was  held  tiiat 
they  were  not  liable,  on  an  implied  con- 
tract, for  their  carriage,  which  they  woiilJ 
have  been  if  such  evidence  were  conclu- 
sive.    Hut  take  the  other  horn  of  the  di- 
lemma, and  assume  that  the  New  York 
Court  meant  that  the  English  cases  inrai 
that  such  marks  are  not  some  "eviilcncel 
of  such  an  undertaking,"  and  that  siul 
holding  is  incorrect.      The  manilcst  ali- 
surdity  of  this  view  is  equally  appureni. 
An  express  contract  to  take  the  gcunis  to  I 
such  a  .speeilied  destination  would  binJ 
the   contractors    so    receiving    the  (jootlsl 
to  take  them  to  the  named  dcstiiiiition 
Why,  then,  should  not  the  fact  timt  tli(| 
common  carriers,  who  receive   goods  fo 
carriage,  have  so  received  them  sp('cilically| 
marked  for  a  designated  jilace  to  wliii 
they  are  consigned,  and  to  which  they  are  tfl 
he  transported,  —  this  fact  being  not  odI;| 
implied  but  expressed  by  their  address, 
be  some  evidence  that  by  such  receipt  dj 
goods  so  marked  tho  carriers  impliedlycofl 
tract  to  carry  them  to  their  marked  ilestin*! 
tion  ?    If  the  designated  place  were  on  theiil 
own  immediate  route,  such  evidence,  in  tl*! 
large  majority  of  the  eases,  would  not  o 
be  srme  evidence  of  that  fiict,  but  wo 
be  virtually  conclusive  of  it.    Why,  thai 
when,  as  far  as  the  shipper  is  couceni(ili| 
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Hefiiniing  more  imraedinfn?^  t,.  r»     . 
R.  K.  C. .  „.o  w„,„d  rIafL    as  it°  ;•;,?,"  "™'  ^^-'"rn 
a..  ...lormcdiato  company,  by  ovmt, ';"'''  '"^  ™'"l'otont  for 
.•e.s|,o,„il,imy  for  the  LriaJot.^Zl  ""'•  '"  "'^^mo  (ho 

'■'l"»l  '■.  "'VM  tju-y,  by  tbc  ta,Wif  "'■  »"=w»«ive  line,  •  1" 

""'»i.l.»ta„.ling  tbo  good,  imd  ;;;,!,,  ™'i'T  '-"'°''-     ''•'"".    ' 
coinpaiiy  lo  tbo  starting  noint  n!  ,u         '   ''  ''■''  """""•''■  railroad 

.««ls,  prcsmnably  si.nilaria"  s  Ini  .         "  '■""'  '■"•«'"  -1-cd  I  o 

»l-:'' a  contract,  n,i,d,t  hu^^^tZT   TT  ""  "'"^^  ''"■> 

'~'7'S  "«■  S-'-'x-i",  m.Kbt  also  It  ,„,";'',  "'"  "'■"'  ^"'"Pa"" 

second  or  connecting-  conn.anv  ,  ,^  '"''"'  ^'"ract  will  id 

l»">  ""  tbo  line  of°rout"     Or'sn^b  '"  V"'  "">■  '>»""■  I«'or  com 

»a(.acl  of  tbo  first  commn.  ■    '^t'"  •"■'  "'«  «aso  wberere 

';■«  "»"l.a..y  delivered  Z^J'^^Z  T'""'^  "'""1  •  •'"'d  «  c 
;l"l'IK;i-.  In  such  a  case  tbe  no  .^d;!;  T,,"'"  ""^"'^  »'  «'o 
1>«;' do.s,,.nated  point  might  be  erid,  '  "'  ""=  S"«l«  'narked 
an  implied  nndertakin»  bvtl ',„"-"'"■''■■"''"  goes -of 
'"  »ol,  designated  [.oin't;  and  if  ,?'"""  'r'"'"^  '»  -=a°rv  tbem 
0  receiving  tbe  goods  so  n^ed  f"  "T;:"''.""'""""^'  "'  -'^S 
I'c    rst  c„n,pany,  „,  (,„  a„e„ts  of    v   ,       "  '"""*'  ''■^■■"='<=''  from 

'°'-  "■^'  '-sLt  to  that  poinMb:U;:n  ''.rTdditi '"','  ""^"-™ 

! .«i»w  „,■„,  „„ "  '*  "dd.t.onal  evidence 


"!>■  m,,..  „r  „„  „  mil  IT   ,°r! '''"r'U- 


I  H"  IIIS('I\  (\S     show     fl»r»*-      ,  1  '^ 

H'nption  is  iiiconmrf        .;""■''  •''" 
P'"'.  tlicy  n„.an  (1  .f  V)  ^V"",!''«  "''ht 

>"'•"     S   so,,,,.    ovMnn    7    '"'■'^ '"''■''    «^''- 

>"■  ^viili.nre  of  thai  «.    ^     •'^'  '^   ""* 
""^•""'■I-'F-"lo.  ..nor  i,saI.o  shown 


i/«"*,  Iron,  whio     a  ,-f,//r  T"'^''"!^  "f  "^^ 
"«  t.o  ,,la,.o  to  wl,i.!r' . '  '' t''^t.'""tion, 


VH-y  iar.,  of  it,  a  i  |,h  '  '"  ^>  °"  ^^'^ 
t"o-  f,.o„.  wl.i .},  a  S t,  ;^"!1  "'"."^  «"« 
r'er  wl,o  rwviv,.'  t h  ■  n  '"'.''  ''"^  '■'••- 

'•^'^"It  ..f  ti  ei"  St.   .,??'■■'  ".f''^'^-    'J'i'« 

I!'"y  'N  of  the  t;^J  ;;;:'',•■■'' th.y  em- 
shows  th'it   fi...  ■''['(.(•lal  contract" 

r-son/t  '^.r ;^i:!f "•'•'>:  "--i-W'^a 

ffooiis   h,Mnc.  s  ,0,;  "',"".'"  ''•'"»  tbo 

'-''f  .l.-sti,,£T'    uT'S  '■"'\«  I'!- 

"--'•     ;f".-.s  is  tho"r.tke"iror'rr.  'fo 
the  rases,  no  ;„  »„„.      1.     '"  -''O 
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from  which  a  jury  mi<rht  be  warranted  in  finding  that  the  second 
company  had  contracted  with  the  shipper,  through  his  agents,  the 
first  company,  for  the  safe  carriage  of  the  goods  to  their  ultimate 
designated  destination.      These  are  simply  ingredients  for  the 
court  and  jury  in  the  construction  of  the  contract.     But  in  Hoot 
V.  The  Great  Western  R.  R.  Co.,^  as  is  shown  by  the  court,  tliore 
was  no  evidence  that  the  defendants  "  held  themselves  out  as  car- 
riers for  the  entire  distance,  or  received  freight  for  the  entire  dis- 
tance, or  other  circumstances  indicating  an  understanding  that 
they  wcc  to  carry  the  goods  through  ;  "  but,  on  the  contrary,  the 
evidence  showed  that  they  were  only  to  receive  payment  for  oai- 
rying  the  goods  over  their  own  portion  of  the  route  ;  that,  at  tlie 
termination  of  their  own  route,  they  handed  over  the  goods  to  an- 
other com])any,  taking  a  receipt  therefor,  and  all  their  power  over 
the  goods  and  custody  of  them  ceased,  and  that  they  had  no  com- 
munity of  interest  or  i)artnership  with  the  company  to  whom  they, 
as  mere  forwarders  from  the  termination  of  their  own  road,  f'   lu- 
ally  delivered  the  goods,  receiving  payment  for  the  freight  only 
to  that  point.     This  case  is  in  all  respects  —  with  the  additional 
point  that  in  this  case  the  company  was  an  intermediate  company, 
and  not  the  original  company  which  received  the  goods  from  the 
shipper  —  essentially  identical  with  Van  Santvoord  v.  St.  John,'- 
which  latter  case,  as  we  have  seen,  is  in  perfect  accord  with  the 
English  cases,  and  expressly  distinguishes  and  sustains  Weed  c. 
Saratoga,  <tc.  R.  R.  Co.,^  a  case,  in  its  turn,  virtually  identical 
with  the  English  case,  with  which  it  was  contemporaneonsli/  de- 
cided, Muschamp  v.  Lancaster  Ry.  Co.  ;^  the  ruling  of  Rolfe,  B., 
in  which  latter  case,  has  given  rise  to  so  great  a  misunderstanding 
in  this  coimtry  of  what  the  English  cases  really  hold  in  the  matter,' 
Root  V.  United  States  Express  Co.^  is  another  well-decided  New 
York  case.     There  the  defendants,  whose  line  extended  only  from 
Ciiicago  to  New  York,  gave  a  receipt  for  a  package  which  tlicv 
were  to  forward  to  Dalton,  there  being  an  express  agreement  that 
they  were   not  to  be  held  liable,  "  except  as  forwarders  only." 
The  defendants  having  proved  that  they  carried  the  package  safely 
to  the  termination  of  their  own  route.  New  York,  and  having  tliere 
duly  forwarded  it  for  Dalton  by  the  Adams  Express  Co.,  were 


45  N.  Y.  .')24, 

6  Hill,  158. 

19  Wcn.l.  534. 

8  M.  &  W.  421. 

Aside  from  the  grent  niisappreben- 
sion  of  the  effect  of  the  Eiiglisli  eases  in 
some  of  the  American  ca.sps  wliiuh  we  have 
examined,  —  notably  in  Hoot  v.  The  Great 
We.stern  R.  R.  Co.,  45  N.  Y.  524, —we 
feel  quite  satislied  that,  on  the  "special" 


(particular,  not  general,  simply)  facts  in 
t'lese  latter  cases,  there  is  not  one  of  tlieiii 
which  we  have  so  far  examined  in  this 
connection  b\it  what  would  have  bt-i'ii  .sus- 
tained in  Fiiigl.and,  under  the  law,  as  wpll- 
decided  there,  —  includintj,  as  will  av  tiie 
others,  Van  Santvoord  v.  St.  John,  0  Hill, 
158,  and  IJoot  v.  The  Great  Western  K.K- 
Co.,  45  N.  Y.  524. 
«  48  N.  Y.  462. 


^       '"^'' will  jus 

'    ""■'■'•.■«„  he,. „ 

tlc-reMiltofanex 
""=  uneertuin  maunt 
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held  to  have  performed  their  contract.  The  charge  made  hy  the 
(Icfondiiiits  was  held  to  be  but  a  reasonable  charge  for  the  convey- 
ance of  the  package  to  New  York  ;  and  —  we  think  with  greater 
wisdom  tlian  the  House  of  Lords  manifested  in  Bristol,  «fec.  Ry. 
Co.  V.  Collins/  where  they  construed  to  send  as,  not  to  forward, 
but  to  carry  —  the  court  held  "  to  forward  "  meant  not  to  carry 
but  to  sciui ;  a  decision,  we  think,  which  goes  some  way  towards 
showing  the  unsoundness  of  the  construction  of  "  to  send  "  by  the 
Uuiiso  of  Lords. 

In  Root  V.  United  States  Express  Co.,^  the  court  below,  forget- 
ting the  rule  that  "  tliere  are  no  degrees  in  secondary  evidence," 
impn  eily  rejected  evidence  that  was  clearly  admissible.  On  this 
gr(n!nd  as  well  as  that  the  defendants  were  liable  for  the  safe  car- 
riage of  the  parcel  over  the  entire  route,  the  decision  of  the  court 
below  was  very  properly  reversed. 

In  Babcock  v.  The  Lake  Shore  R.  R.  Co.,^  we  find  the  court* 
repeating  their  inaccurate  statements,  on  which  we  have  com- 
mented so  fuUv.^ 


1  7  H.  L.  Cas.  194. 

•■i  48  N.  Y.  4()2. 

3  4i»  N.Y.  491,  i05. 

*  Citing'  Kodlii'l.l  on  Carriers,  §  181, 
ami  Koiit  V.  The  Great  Western  Uy.  Co., 
45  N.  V.  0-J4. 

»  Thus  tlioy  say :  "  Had  the  goods 
liotii  nccivcd  without  a  special  contract, 
a  contiatt  wouhl  not  have  been  imp/icd 
[used  coiivcisi'ly  to  "  siiceial "],  on  the 
jiart  of  till'  railway  coni)iany,  to  carry  the 
i,'oo(is,  ()!■  jiriivide  lor  thi'ir  cai'riage,  be- 
yond the  tfrmimis  of  tlieir  road.  Their 
whole  duty  would  have  been  performed  by 
tnuisiKirtinj,'  them  to  tlie  extent  of  their 
own  nmtc,  and  delivering  them  to  the 
next  (.'(iiiiiccting  carrier  ;  that  is,  the  rail- 
way couipuny  wouhl  have  been  lialde  as  a 
carriiT  over  its  own  road,  and  as  a  for- 
wanlcr  fioni  the  terminus  of  its  line.  This 
is  till!  ricdgnized  rule  in  this  and  other 
States,  iiltliough  it  is  otherwise  in  Eng- 
land."  111  this  extract  "special  contract" 
is  used  as  the  e(|uiviilent  of  express  con- 
tract, luid  the  conclusion  here  wouhl  bo, 
that  in  this  country  the  holding  has 
gHieriilly  been,  that  only  by  an  express 
contract  oiui  carriers  bind  themselves  be- 
yond their  own  route.  This,  indeed,  is 
piling  rdion  on  Ossa  !  Very  clearly  no 
such  absurdity  as  this  is  sustained  by  the 
English  cases,  and  the  New  York  court 
will,  we  take  it,  find  very  few  American 
casi'3  which  will  justify  the  assertion  that 
it  is  the  recognized  rule  in  this  country 
that  there  can  be  no  such  contract  except 
as  the  re.Milt  of  an  express  agreement.  In 
the  uncertain  manner  in  which  tha  term 


"special  contract"  is  used  by  the  text- 
writers,  and  in  many  of  the  cases,  it  is 
not  singular  that  the  New  York  Court  of 
Appeals  should  have  been  led  into  such 
an  error.  The  English  and  American  cases 
alike  hold  that  such  a  contract  may  be 
either  expressed  or  imiilicd;  and  we  find  so 
far  that  practically  there  is  really  no  dilFcr- 
ence  in  their  holding  as  to  the  facts  and  cir- 
cumstances from  which  such  a  contract  ia 
to  be  imjilied.  Where,  as  in  Habcock  v.  The 
Lake  8hore  Ky.  Co.,  49  N.  Y.  491,  the 
written  contract  expresses  that  the  goods 
are  deliverable  at  the  terminus  of  their 
own  railway,  and  freight  is  ]>aid  to  that 
point,  and  to  that  point  only,  the  goods 
being  only  deliverable  there;  on  the  freight 
and  charges  being  paid,  t!;"re  is  no  room 
for  an  implication  of  a  contract  to  carry 
them  further.  With  regard  to  their  criti- 
cism of  liristol  &  Exeter  Ry.  Co.  v.  Col- 
lins, 7  H.  h.  Cas.  194  ;  s.  v.  5  II.  &  N. 
969,  which  was  a  (jucstion  as  to  the  con- 
struction of  a  written  contract,  if  the 
House  of  Lords  were  right  —  doubts  with 
reference  to  which  we  have  already  ex- 
pressed—  as  to  their  construction  of  the 
contract,  as  an  express  contract  with,  the 
first  company  for  the  carriage  of  the  good.'i 
over  the  entire  route,  then  it  is  quite  dear 
that  that  expressly  contracting  company 
would  be  alone  liable,  whether  under  the 
decisions  in  England  or  here,  in  an  action 
under  the  contract  for  the  loss  of  the  goods 
over  any  portion  of  the  entire  route,  where 
there  is  no  other  portion  of  the  contract 
exempting  them  from  such  liability.  In 
Condict  V.  The  Grand  Trunk  Ry.  Co.,  64 
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Berg  V.  The  Narragansctt  Steamsliip  Co.*  is  another  case  which, 
like  so  many  of  the  other  casus  we  have  examined,  while  supci'- 
licially  appearing  as  though  opposed  to  the  English  cases,  is 
really  decided  in  the  strictest  accordance  with  them.  The  liciul- 
note,  in  the  stereotyped  way,  is :  "  A  common  carrier  is  not,  in  tin.' 
absence  of  a  special  contract,  liable  for  goods  beyond  his  own 
route,  although  he  receives  them  marked  for  a  particular  destina- 
tion." Yet  in  this  case,  which  is  essentially  the  same  case  as 
Muschamp  v.  The  Lancaster  Ry.  Co.,^  the  carrier,  as  in  that  case. 
who  had  received  the  goods  "  marked  for  a  particular  destination," 
^vas  HO  held  liable.  The  next  head-note  is ;  "  Such  a  special  con- 
tract may,  however,  be  shown  by  the  recitals  in  the  receipt  for  the 
goods,  and  the  manner  in  which  the  list  is  made  up,  and  also  from 
the  fact  that  a  through  freight  is  charged,  and  that  the  connect ini; 
carriers  have  a  C(mtract  with  each  other  by  which  to  carry  freii^ht 
through  for  a  single  price  to  be  divided  between  them."  But  why 
each  of  these  incidents  in  the  case  is  to  be  considered  important 
in  showing  that  there  is  such  a  npcclal  contract^  —  which,  in  tliis 
case,  means  a  contract  to  be  {iiiplied  from  the  circumstances,— 
and  the  certainly  not  less  ii  portant  fact  that  the  goods  are  re- 
ceived for  the  purpose  of  being  carried  to  the  ])lacc  to  which — to 
indicate  that  fact  —  they  are  specifically  addressed,  is  to  be  nog- 


N.  Y.  500,  502,  where  rtj,'iiiii  a  iiii.siiii]iru- 
hensiou  of  the  nature  of  tlic  Kiii^lish  de- 
cisions, siniiliir  to  tliat  wiiicli  we  iiave 
pointed  out  in  the  other  eases,  is  mani- 
fested, the  de::isioii,  althouj^h  nominally 
reimdiating,  virtually  I'liliows,  Musehaini) 
V.  Lancaster  Ry.  Co.,  8  M.  &  W.  421.  la 
t.'ondiet  v.  The  Grand  Ti'unk  Ky.  Co.,  54 
Nf  Y.  500,  the  form  of  the  railway  receipt 
is  not  given,  but  a  contract  was  imi)lied 
to  carry  the  goods  to  Chicaj^o,  from  the 
facts  in  the  case,  which  were  that  the 
goods  were  received  by  the  defendants, 
marked  for  Chicago,  and  at  a  rate  "  speci- 
iied  of  d4  cents  per  100  pounds  for  the 
whole  ilistance  ; "  and  the  defendants  were 
held  liable  for  the  goods,  although  they 
were  lost  by  an  accidental  lire  after  they 
had  rea.'hed  the  terminus  of  the  defend- 
ants' own  immediate  route.  This  ease,  in 
its  actual  holding,  is  not  unlike  the  i)re- 
vious  New  York  cases,  —  Weed  v.  Sara- 
toga, &c.  II.  R.  Co.,  19  \Veiul.  534,  and 
Hart  V.  The  Hensselaer,  &(!.  U.  K.  Co.,  4 
Seld.  37,  —  which  are  so  clearly  in  accord 
with  the  English  cases,  and  which  have 
been  in  etfect  distinguished  and  approved 
in  the  later  cases,  particularly  in  that  case 
which  has  been,  as  we  liave  shown,  im- 
properly considered  as  establishing  a  doc- 
trine opposed  to  the  sound  holding  of  tne 
English  cases ;  Van  Santvoord  v.  St.  John, 
6  Hill,  157. 


In  IIin(;kley  v.  ]^ew  York  Central  I!.  K. 
Co.,  5(i  N.  Y.  429,  the  court  say  :  "  \\V 
have  held  that  where  a  common  caniir 
has  received  freight  for  transportation,  un- 
der a  special  contract  limiting  his  li.ibility 
at  common  law,  and  by  which  he  1  as  un- 
dertaken for  an  agreed  compensation  to 
carry  the  goods  to  the  'termination  of  liis 
route,  and  then  to  deliver  to  anoth(!r  car- 
rier, his  duty  will  end  when  the  gmli 
have  reached  that  terminus,  and  have 
been  delivered  to  another  carrier."  This 
IS  jierfectly  good  linv,  and  is  no  more  op- 
])osed  to  the  holding  in  the  whole  seiits 
of  well-decided  English  cases  upon  the 
question,  from  iMuschampi;.  Lancaster  Kv. 
Co.,  8  M.  &  W.  421,  down,  than  is  that 
other  ETiglish  case  ((iarside  v.  The  Tivut 
Nav.  Co.,  4  T.  H.  581)  which  Judge  Kid- 
tield  cites  ( Hedf.  on  Caniers,  §  181;  i 
Kedf.  on  Hallways,  p.  131,  (!th  ed.)  iui'or- 
rectly  as  being  opposed  to  them.  Himkh'V 
V.  New  York  Central  K.  15.  Co.,  56  N.  V. 
429,  is  well  decided  on  the  .same  ])ri.iii- 
ples  that  Garside  v.  The  Trent  Nav.  Co., 
4  T.  K.  581;  Babcock  v.  Lake  Shore  1!.  H. 
Co.,  49  N.  Y.  491,  and  that  cla.ss  of  cnMN 
are,  under  an  express  agreement  sliowiii!; 
that  at  the  termination  of  their  own  route 
they  were  to  assume  the  character  of  for- 
warders only. 

1  5  Daly,  394. 

2  8  M.  &  W.  421. 
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lectcd  can  only  be  explained  on  the  ground  of  their  mistakingly 
treatiii"  the  English  cases  as  holding  that  such  evidence  is  con- 
clusive, instead  of  merely  prima  facie,  evidence — as  far  as  in  the 
iKirticular  case  it  may  go  —  of  such  an  undertaking  or  implied 
coiitnict. 

The  case  is  even  a  stronger  one  than  Muschamj)  v.  The  Lan- 
caster Uy.  Co. ;  ^  for  while  in  this  case,  as  in  Muschamp  v.  The 
Lancaster  Ky  Co.,  there  was  the  additional  evidence,  strength- 
ening the  implication,  from  the  address  of  the  goods,  of  there 
iK'inir  cue  entire  contract  for  the  whole  route  —  of  one  entire 
cliar;:e  f<>  •  the  through  freight ;  in  this,  the  New  York  case,  milike 
the  Kngli>di  case,  it  was  artirmativcly  proved  that  though  a  through 
frciglit  was  to  l»e  received,  it  was  to  be  "  apportioned  and  divided 
between  the  companies;"  the  implication,  therefore,  not  being 
as  strong  as  in  the  English  case,  where  there  was  nothing  to  indi- 
cat(;  that  the  whole  through  freight  might  not  have  been  for  the 
originally  receiving  and  contracting  company.  And  yet,  in  this 
case,  the  goods  being  received  on  l)oard  the  boat  for  Boston,  as  the 
goods  in  the  English  case  were  received  for  their  marked  destina- 
tion ;  the  defendants'  agent  in  this  case,  like  the  defendants'  agent 
in  tiie  English  case,  "  gave  no  notice  or  intimation  at  the  time  that 
defendants'  route  terminated"  short  of  the  ultimate  destination  as 
per  the  receipt  of  the  so-addressed  goods, "  nor  was  that  fact  in  any 
way  brought  to  plaintiff's  kno\\  ledge  prior  to  his  loss ; "  the  decision 
was  [irecisely  the  same  as  in  the  English  case,  namely,  that  the 
originally  receiving  and  contracting  company  were  liable,  on  their 
inii)lic(l  contract,  for  the  loss  of  the  goods  before  they  reached 
their  ultimate  destination  of  address  and  contract,  even  though 
the  goods  had  been  safely  conveyed  by  the  defendants  over  their 
own  immediate  route,  and  there  safely  delivered  to  the  connecting 
company.  In  this  case  too,  as  in  the  English  cases,  there  seems 
to  have  been  no  prepayment  of  the  freight  to  the  defendants,  but 
it  was  to  be  collected  at  the  other  end  of  the  route,  —  "  the  through 
freight  for  the  entire  route  being  specified  and  aharf/ed.'^  As  not 
only  the  principal,  but  all  the  material  facts,  in  the  two  cases,  are 
to  all  intents  identical,  the  sound  holding  in  Muschamp  v.  The 
Lancaster  Ry.  Co.^  being  so  clearly  allirmed  by  the  holding  in  Berg 
v.  The  Xarragansett  Steamship  Co.,^  the  comments  (which  we 
quote  in  our  note  below)  in  the  latter  case  upon  and  deductions 
from  some  of  the  other  New  York  cases,  will  show  liow  difficult  is 
the  eradication  of  error,  even  from  the  minds  of  those  whose  own 
decision  should  have  given  them  a  better  appreciation  of  truth.* 


ki\ 


!    \ 


1  8  M.  &  W.  421. 

a  Ibid. 

8  5  Daly,  394. 


♦  They  sav  (at  p.  395):  "In  Foy  v. 
The  Troy  &  Boston  R.  R.  Co.,  24  Barb. 
382,  it  was  hekl   that  where  property  is 
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The  cases  in  the  State  of  Maine  arc  also  cited  '  as  being  opposed 
to  the  doctrine  of  the  English  cases.  The  first  of  these  is  Peri<ins 
V.  Portland,  «frc.  R.  R.  Co."'^  In  this  case,  construing  the  toiiu 
''special  contract"  to  mean  express  contract,^  it  was  distiuciiy 
claimed  that,  "  without  an  express  contract,  the  carrier  is  only 
lialile  to  the  extent  of  his  own  route,  and  for  safe  storage  and 
delivery  to  the  next  carrier,"  Fur  this  utterly  unsound  position 
Rcdfield  on  Railways,  and  some  of  the  New  York  and  Massaolui- 
setts  cases  which  wo  have  examined,  are  cited,  as  well  as  (Jur- 
side  V.  Trent  &  Mersey  Trans.  Co. ;  *  but,  as  we  have  shown, 
while  Redlield  entirely  misstates  the  law  in  the  matter,  not  one 
of  the  New  York  or  Massachusetts  cases  cited  sustains  the  po- 
sition for  which  they  are  cited.  In  the  Maine  case  itself,  tiio 
contract  was  an  express  one,  and  the  court  held  that  the  com- 
pany were  liable  for  the  carriage  of  tlic  goods  over  the  whole 
route  with  reference  to  which  they  had  contracted.^ 


% 


received  by  a  ciirritT  for  transportation, 
ad'.rossi'il  to  n  iioisoii  bcyomi  tlie  route  of 
such  ciinier,  in  tiic  iibseiR'o  of  |iio<if  an 
agri^L'iiiiMit  will  be  iiiicrri'd  on  his  jiart  to 
deliver  the  jiroperty  as  directed.  The  con- 
trary view  is  maintained  in  Writ,'lit  r. 
Bouj;hton,  22  Harb.  .OOl,  whi're  it  is  held 
that  a  copy  of  an  address  njion  a  delivery 
receipt  was  mere  matter  of  discription, 
and  not  an  af^reeinent.  Bat  the  rule  is 
now  settled  lh"t  a  common  carrier  is  not 
liable  for  toss  of  (foods  bei/ond  his  own 
route,  althouijh  he  receives  them  marked 
for  a  pdrtieuleir  destiimlion."  For  this 
nio.Tstrously  absni'd  conclusion  lloot  i'. 
Grea'„  Western  K.  U.  Co.,  ir,  X.  Y.  524; 
Van  Santvoord  v.  St.  .lohn,  6  Hill,  158;  Dil- 
lon V.  New  York  &  Krie  J{.  U.  Co.,  1  Hilt. 
231;  Kreuder  c.  Woolcott,  1  Hilt.  223,  are 
cited  ;  and  this  is  essentially  what  in  the 
cases  and  by  the  te.xt-writers  is  cal'.ed  the 
"  Ainuiicaii  rule."  If  a  jiroper  analysis 
of  these  cases  do  not  of  itself  un-"settlB" 
such  a  "  rule,"  then  it  is  clear  that  a  few 
cases  like  Berj;  v.  The  Narragansett  Steam- 
ship Co.,  5  Daly,  394,  so  tjioroughly  har- 
monizing with  the  well-decided  English 
cases  on  the  subject,  must  certainly  have 
that  elfect.  It  expressly  held,  as  does 
Musehamp  v.  The  Lancaster  Ry.  t'o.,  8 
M.  &  W.  421,  that  upon  such  evidence 
"the  (piestion  of  defendants'  liability  was 
properly  submitted  to  the  jury,"  and  their 
finding  on  such  evi<lenee  that  the  defend- 
ants were  lioUe  was  unanimously  affirmed 
by  the  Xew  York  Court  of  Common  I'leas. 
This  case  was  approved  in  Weil  v.  The 
Merchants'  Despatch  Trans.  Co.,  7  Daly, 
456,  460,  where,  in  the  usual  sjiirit  of 
these  ca.scs,  it  is  said  of  the  prior  case  that 
it  was  there  decided  "that  a  carrier  of 


goods  is  not  liable  for  loss  beyond  his  own 
route  unless  hy  special  (nireement.  In  tlwt 
case  there  were  facts  from  which  siuli  mi 
agreement  might  have  been  iii/i  rrid."  liy 
"  special  agreement  "  here,  then,  is  simply 
meant  that  the  carrier  is  not  so  liable  t'.\. 
cept  by  contruct,  and  that  such  a  content 
maybe  either  ex])re.ssed  or  implied, — in- 
ferred from  the  facts  ;  such,  for  iiistaiuc, 
as  those  which  alike  existed  in  the  two 
well-decided  cases  of  lieig  v.  The  Xiirra- 
gansett  Steamship  Co.,  5  Daly,  3!'4,  ami 
iMuschamj)  v.  The  Lancaster  llv.  <'o.,  3 
M.  &  W.  421.  In  AVeil  c.  The  .M'erelKints' 
Despatch  Trans.  Co.,  7  Daly,  45(!,  itself, 
there  wa.s  an  express  contract  by  the  de- 
fendants for  the  carriage  and  delivery  of 
goods  to  a  named  ]>oint,  to  which  ]ioint 
they  safely  carried  and  delivered  the  yooils, 
and  received  their  payment  for  thi'  IVeiijlit 
to  such  point  only.  Of  course,  iniilor 
such  circumstances,  there  was  no  grouiiJ 
for  holding  that  they  were  liable  for  the 
subsequent  independent  acts  of  coniei'ting 
carriers,  to  whom  the  goods  were  duly  de- 
livered by  the  defendants  at  that  puint. 
So  much  for  the  New  York  cases  on  the 
subject,  which  certainly  do  not  seem  to 
affect  tlift  English  cases  on  the  subject  any 
more  than  is  done  by  the  AIa.ssacliii.setts 
cases  previously  examined  by  us.  See 
supra,  p.  105  ct  seq. 

1  See  note  to  Wells  v.  Thomas,  7'2  .\ni. 
Dec.  2t>i,;  note  to  Michigan  Central  H.  K. 
Co.  V.  Mineral  Springs  Mauuf.  Co.,  IJook 
xxi.  U.  S.  29S. 

2  47  Me.  573. 

'  Sop  at  p.  586. 

♦  4  T.  K.  581. 

*  In  so  deciding  they  say:  "  It  is  quite 
clear  that  a  common  carrier,  if  a  natural 
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In  Skiiin  <••  Iliill,'  it  is  mud:  "Unless  by  spi'oi'ul  contract^  o. 
Cdiniuon  carrier  is  not  liable  for  goods  lost  beyond  the  end  of  liis 
route."     In  this  case  there  was  a  Hpecial  cotitract,  evidenced  by 


iiiTsiiii,  iiiiiv  I'ontiaet  to  curry  persons  or 
|,iu|Hrty  bc'voml  liis  own  liiii',  and  thus 
liiuki'  tlif  lanifrs  U|)i)n  tlio  niinartinf,' 
lines  liis  a;,'tMits.  In  siicli  case  lio  in  re- 
^|Kiiisilik'  lor  any  lo.ss  or  injury  upon  uiiy 
iMit  lit  till'  route.  Wliellier  the  same  rule 
a|i|ilit's  to  eor|ioratiiins  eliartereil  us  coin- 
iiiiiii  larriiis  u|iipn  lines  desi^nateil  in  the 
statiitis  by  which  they  are  created,  is  not 
so  clearly  settled.  In  Kn^dand  the  law  is 
Well  estiililislied  liy  u  series  of  decisions 
lint  eiily  thai  the  same  rule  apidies  to  ruil- 
wav  ciiiii|i.iiiics  as  to  natural  persons,  hut 
that  iu  cither  case  if  u  Coninion  carrier  re- 
ceives ^'(lods  marked  to  he  delivered  at  a 
jilacc  lnyoiid  the  limits  of  his  own  line,  ho 
iiinlcrtakes,  /iriiiiu  fiicii-,  to  earry  the 
i,'(iiiils  to  tlcir  destination,  and  is  hound 
to  (ill  so,  unless  he  limits  Ids  res]ionsiliiI- 
ity  liy  express  ai,'ruument  or  notice  at  the 
time  the  floods  are  received  [or  Ihrrc  are 
other  facts  in  the  case  to  rebut  the  infer- 
ciuy  in  ciiscs  irherc  siirh  inference  arises]. 
This  doctrine  has  been  deiiitd  in  this  coun- 
try ;  and  the  rule  has  been  held  to  he, 
wlieii  a  railway  company  receives  floods 
marked  U>v  delivery  at  n  place  situated 
beyond  the  line  of  their  own  road,  that 
they  arc  only  hound,  iu  the  absence  of 
any  special  contract,  to  transport  and  de- 
liver thciu,  accordiiif;  to  the  established 
usai;e  of  the  Inisiness,  to  the  carriers  of 
the  connect  ill}?  line,  to  be  forwarded  to 
their  ultimate  destination.  In  all  these 
cases  it  is  decided  or  admitted  that  a  rail- 
road company  may  b>f  special  contrnct  [the 
italics  are  their  own]  bind  themselves  to 
deliver  nicivhundi>e  at  u  place  beyond  the 
line  of  their  own  road  ;  and  tliat  in  such 
ease  tley  are  boiuid  as  common  carriers 
for  the  whole  route,  and  can  exonerate 
themselves  only  by  a  delivery  at  the  place 
of  ilestination."  For  those  propositions  a 
miinhcr  of  the  cases  which  we  have  ex- 
auiiiied  arc  cited,  and  a  few  others  yet  to 
be  cxainined  by  us.  As  coni])anies,  then, 
may  be  so  bound  bysiiceiul  contract,  whicdi, 
as  all  the  cases  show,  and  is  purely  (de- 
nii'iitaiy,  may  arise  either  bj''  t>xpress  a^jree- 
iiient  or  from  circumstances  from  wliich  a 
contract  may  be  implied,  why,  in  the  au- 
seiiee  of  an  exjiress  contract,  shouhl  the 
iiiipurtant  fact  that  the  goods  have  been 
rmived  for  transportation  to  a  destination 
piinteil  out  by  the  aihlress  on  the  goods  as 
the  place  to  which  they  are  consigned,  and 
to  which  they  are  intended  to  be  conveyed, 
V  eliniiiiateil  from  the  facts  and  circum- 
stanot's  which  show  what  it  is  tlie  inten- 
tion of  the  parties  that  the  contract  is  to 


bo,  any  more  than  any  other  eqiniUy  or  less 
important  fact  tending  to  show  the  na- 
ture of  the  contract  should  be  eliminated  ? 
In  answer  to  this  it  may  be  .said,  JirsI, 
that  thei'o  is  no  reason  whatever  for  such 
elimination;  and,  second,  so  fur  as  we  have 
yet  examined,  that  fact  —  (nii/  more  in  the 
Aiiicrican  cases  than  in  the  Enejiisk  — has 
not  in  one  solitary  case  been  eliminated 
in  an  attempt  to  arrive  at  a  construction 
ol  the  contract  in  the  jiartieular  case.  If 
we  do,  and  when  we  do,  lind  such  a  badly- 
decided  case,  W(!  shall  not  fail  to  notice  it. 
So  far,  at  least,  as  we  have  now  carried 
this  investigation,  we  have  found  not  one 
of  the  American  cases  where  the  impor- 
tant fact  of  the  receipt  by  carriers  of  goods 
to  be  conveyed  to  a  destimition  indicated 
by  the  addiess  of  the  goods  has  in  princi- 
ple less  weight  attachid  to  it  than  in  any 
of  the  F.nglish  eases,  including  Muschamp 
V.  Laneiisler  Ky.  Co.,  8  M.  &  \V.  4'Jl.  In 
till!  Maine  case  it  is  said,  on  a  collateral 
jioint,  "if  there  was  no  express  authority 
it  might  have  been  ini]ilied  from  a  nui- 
tual  arrangement  for  the  carrying  business 
among  all  the  curriers  between  the  point 
where  the  goods  were  received  and  tiie 
jdaci!  of  delivery.  Where  such  an  arrange- 
ment actually  exists,  there  is  an  implied 
authority  on  the  part  of  the  agents  of  each 
company  to  make  a  contract  that  shall 
'bind  them  all."  And  in  this  ca.se,  though 
it  is  singidarly  said  by  the  court  (at  ji.  51)2) 
that  the  agent  has  no  authority,  "express 
or  implied,"  to  make  the  contract  for  the 
conveyance  of  the  goods  over  the  entire 
route,  yet  it  was  held  that  by  the  acts  of 
the  comiiany  he  had  smdi  an  implied  au- 
thority, which  estopped  them  from  deny- 
ing that  he  was  "acting  within  the  scope 
of  the  authority  conferred  upon  him  by 
the  company,"  and  they  weie  held  liable 
for  the  carriage  of  the  goods  over  the  en- 
tire route.  The  contract  (or  special  cc:'- 
tract,  if  yon  ivill)  of  the  coni[)aiiy  tb.  ic- 
sidves  through  their  agent  may  then  <frt,: 
as  w(dl  be  inferred  or  implied  from  the 
surrounding  facts,  as  the  authority  of 
the  agent,  and  in  either  case  all  of  the 
facts  which  tend  to  show  what  the  con- 
tract or  authority  is  in  the  particular  case 
should  be  considered.  This,  in  etlect,  is 
simply  all  that  is  held  in  the  English 
cu.ses  ;  and,  as  above  intimated,  is  a  prin- 
ciple which  is  as  much  acted  ujjon  on  the 
subject  we  are  considering  by  the  Ameri- 
can cases  as  by  the  F.nglish. 
60  Me.  477,  478. 
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the  receipt  given  linutiii<j:  tlic  defeiulaiita'  liability  to  the  end  of 
their  own  route,  and  the  delivery  of  the  money  to  a  '*  eonnectin-r 
express  company."  The  "  special  contract "  last  referred  to  was 
an  t'jpn'KS  contract  of  the  clearest  possible  kind.  If,  by  the  use 
of  the  trrm  "special  contract"  in  tiie  preci'dini?  sentence,  is 
intended  also  to  mean  cj-ptrstt  contract,  or  anything  more  than  is 
covered  simply  by  the  word  "contract,"  without  that  constantly 
reiterated  wm-d  •'  special ; "  then,  it  is  scarcely  necessary  to  siiy, 
such  a  |)osilion  is  entirely  incorrect  and  unsuppoileil  either  in 
l^lnj^^land  or  America.  So,  again,  if  it  be  imagined  that  there  is 
any  case  in  Enghu^d  which  decides,  oonfrd  to  the  |>rinciple  of  this 
Maine  case,  that  the  mere  receipt  by  carriers  of  goods  marlsed 
to  an  ultimate  destination,  with  an  express  contract  that  tiie 
receivers  shail  ije  lialili!  only  over  their  own  innnediate  route,  and 
not  over 'connecting  roads  beyond  it,  makes  them  liable  over  tlic 
whole  route;  then  the  doctrine  of  t!ie  English  cases  is  greatly 
misunderstood.  The  case  of  JJristol  Si  Exeter  Ry.  Co.  v.  Collins' 
cor.ies  nearest  to  such  an  unsouml  docti'ine,  but  does  so,  as  wo 
have  shown,  not  only  against  the  unanimous  decision  of  the  Ceiirt 
of  Exche(pier  Chamber,  and  against  the  answ(.'rs  of  four  judges  out 
of  six,  but  by  what  we  think  was  really  a  pervcrsiim  of  the  express 
written  conti-act  with  which  they  had  to  deal ;  and  not  •'  u'IhjiI- 
ing  to  hold  any  doctrine  contra  to  that  of  the  Maine  i>iit, 

assuming  that  tlie  construction  by  the  House  of  Ijoids  ot  mat  con- 
tract was  correct,  then  the  case  would  simjjl\  'mid  that  the  con- 
tracting company  had  not  limited  the  express  liability  which  they 
had  assumed  for  the  carriage  of  the  goods  over  the  entire  ronte.'- 


1  7  II.  li.  Vnf    104. 

2  In  Iiih'liitiiiits  of  Plaiiliition  No.  4 
V.  Hull,  01  Me.  r>17,  the  Miiiiie  court 
make  ii  still  plainer  eoiitoundiii^  of  what 
they  eall  "a  sjieeial  coiitiaet"  with  an  iw- 
presi  contract,  ami,  theict'orc,  niaki;  their 
confiisioii  of  terms  ami  niisstateineiit  of 
law  still  more  apparent  than  before.  Ue- 
ferriuL;  to  th(^  Massaclnisetts  case  we  liavo 
fullj' lon.siilercd,  supni,  p.  ll'i,  tiiey  say  : 
"In  Biirrouj,'lis  y.  Norwich,  &c.  U.  H.  Co., 
100  Mass.  '.'ti,  it  was  hi'lil  that  a  corpora- 
tion estalilislicd  to  transport  jjoods  for  hiro 
between  certain  )ilai'es,  ami  receivinj^^^oods 
directed  to  a  more  distant  place,  is  not  re- 
spor.siblu  ucyonil  the  end  of  its  own  route, 
as  a  common  carrier,  but  only  as  a  for- 
warder, unless  it  mak(!  an  r.rprcss  agrrc- 
menl  extending  its  liabilities."  If  this 
statement  of  the  law,  in  this  comparatively 
late  ease,  by  the  Sii]ireme  Court  of  Maine, 
as  made  by  Appleton,  C.  J.,  in  deliverini; 
the  unanimous  judi^nicnt  of  the  court, — 
the  other  members  of  it,  live  judges  being 


present,  crprrxn?)/  concurrinf;  in  it,  —and 
with  reference  to  which  tliey  .-iv  (at  p. 
510)  :  •' Such,  uni|Uestioiial)ly  istlie  hnv," 
he.  an  authoritative  aiul-anthori/cd  cN|«>si- 
tion  of  what  they  are  contiie.ially  calliii; 
"  The  .American  I'ule  "  in  tlu^  matter,  tln'ii, 
it  is  only  ncc(!ssary  to  say  that  "Tlu' 
American  rule"  is  not  only  very  l>ail  Iw. 
but  that  it  is  very  badly  suppoiliil  by 
American  decisions  themselves.  We  have 
not  yet  found  one  case  amoni;  tlmse  »!■ 
have  examined,  —  notwithstandiii  the 
mystical,  uncertain  manner  in  wliiili  >o 
nuiny  of  them  use  that  term,  "sjtfcial 
contract,"  — the  rntii)  drcidri.di  of  win  - 
justifies  the  statement  of  the  Maine  Sii 
preme  Court  that  that  which  they  M\\« 
from  the  Massachusetts  case  which  tliff 
cite,  is  "  nn(iuestionably  the  law  !  "  And 
we  arc  im-lined  to  doubt,  if,  in  the  I'nrther 
examination  W(!  are  to  make,  we  tiinl  une 
solitary  case,  the  reas(Uiinf»  and  cnni'lusioB  | 
in  which  will  warrant  such  a  conclusion. 
The  Maine  case  itself,  like  the  previoiul 
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We  t;ik<'  111)  next  the  Connoctictit  cases.     Hood  r.  Tlie  New 
Vork   iV   X.  11.  11.  R.  Co.*  is  the  lirst  of  these.     Tiiis  na^.  the 


siiiiiu  court  ill  liilialiitanl.i  of  riaiitnlion 
Nil.  4,  r.  Hall,  til  .\lf.  i,\l,  iii'iiaiiiii,'ii  to 
l)i;  iiiiiiiu'stiiiiialili'  law  that  sink  ii  cnnlntii 
amid  unhj  bt'  Inj  " ejjmss  agreement," 
licillf,'  line  III'  tliciii. 

The  ucliial  lidliliiij,'  in  lliis  MaiiU!  case, 
as  ill  till'  iiM'i'ciliii;.,'  rasrs  \vc  liavc  cxaiuiin'il 
IViilu  that  State,  is  .siiiilily  to  tlit,'  circi't 
that  wlu'ii'  a  taiiiir  fX]iii.ssly  coiitiacts  to 
cany  giinds  to  a  ilcsij,'iiatc(l  place,  aliil  dc- 
livi'is  thciii  thciv,  he  has  only  the  lialiility 
which  is  iiiviilvcil  in  his  contract.  The 
court  make  the  extra-jiulicial  oliservatioii 
tliat,  "  HccciviMj,'j;ooils  maikcil  oi  directeil 
to  some  ])oiiit  heyoiui  their  rcf^iilar  routo 
is  not  siij/(cii  III  evidence  ol'  an  im|ilied  coii- 
liact  to  cany  them  to  that  jilace  ;  "  for 
which  they  cite  I'ciidcrjjast  i'.  Adams  Kx- 
IHcss  Co.,  101  Mass.  rjO,  stateil  liy  us, 
mi/ira  ;  hut,  as  wu  have  there  shown,  in 
that  case  there  wa.s  an  ex|iii'ss  contract 
that  tin;  lialiility  oi' the  receiving;  comiiaiiy 
shonld  not  extend  lieyond  their  own  iin- 
niediatc  route,  and,  lln'lel'orc,  the  (|iie.stion 
as  to  what  was  .iivolvcd  in  or  iiniilii'd  liy 
the  receipl  for  rarriaj,'e  of  i^oods  spccilically 
ni.iiked  lor  the  plare  lor  which  they  were 
consigned,  was  really  not  in  the  case  at 
all.  If  liy  '•  siillicicnt  "  evidence,  the 
Maine  Court  meant  cmirhisiir  evidence, 
then  they  were  ri^jht  ;  and  that  has  not  to 
lie  added  to  the  other  ci,'ref;ious  error  they 
made  of  iinaniiiioiisly  declaring'  in  onu 
rail',  ai  we  have  shown  that  they  did,  that 
such  a  contract  could  only  he  made  hy 
'■express  iij,'reemeiit  ; "  and  then,  in  an- 
other case  deilaiini,',  a>;aiii  unanimously, 
that  that  which  they  had  ]iroiiounce<l  U8 
"  umiuestionalily  "  tlie  law,  that  such  con- 
tract could  only  he  made  hy  "express 
a;,'ieemeiit,"  was  not  ii-ii|uesti()nalily  the 
law,  hut  that  such  con  lact  "nuiy  ho  ex- 
press or  bji  nii/iNciiliiin,"  ami  [it  vmy  he 
provril,  they  mean]  "  liy  direct  or  eirc'im- 
stantial  evidence  ;  hy  words,  conduct,  or 
usai,'e."  This  is  exactly  the  holdini;  of 
the  Knglish  cases,  and  while  they  do  not 
liold  that  the  floods  heiiijr  received  for  ear- 
riajje   so    marked,    is    si'jlicinit    evidence 


,iii<  In. in  lh.it  State,  simply  iioldii,  where 
an  iX|iie»  I  oiii|iaiiy  "  expressly  "  excluded 
tll(■lllM■^c^  Ironi  li.iliility  as  carriers  hevoiid 
lliiirown  roiilc,  ih.it  they  were  not  lialile 
oat.'ide  of  the  r|..,illy  expressed  terms  of 
the  wiillcii  miitract. 

It  siviii.,  almost  siipertliioiis  to  point  out, 
after  all  «e  hive  wiiltcii,  that  the  >;ieat 
mass  of  the  Aniiiican  cuses  correctly  hold, 

ill  pillrrt  accolcl  with  the  Wcll-deridcd 
Kii^li^li  la.^es,  that  a  carrier  may  contract, 
iilh'  r  ix/ii'fss/i/  III-  iiiipli'dlii,  for  the  coii- 
vi'V.iiicc  of  ^oods  licyoud  his  own  iinniedi- 
ale  I'liiltc,  so  as  to  liiidvc  hiiusidf  lielsoiially 
ll.ilile  liir  the  .sale  conveyance  of  tile  <;oods 
iivir  the  entire  route  with  reference  to 
wliii'li  he  expressly  or  im|ilicdly  contracts. 
'1  lure  arc  many  cases  in  which  the  term 
"spcii.il  coiurart ''  is  used  in  a  .sense  whii  h 
alIMo^t  in. plies  that  it  is  u.sed  as  the  ecpiiv- 
alciit  of  "express  contract  ;"  lull  in  no 
other  ca.se  have  we  found  this  radical  error 
so  ij;lariii^'ly  a]ipcar  as  in  the  Maine  case, 
while  the  tciiii  "express,"  heiiit;  siilisti- 
tnli  d  lnr  tl positive  "  of  the  .Massachu- 
setts ciisc,  shows  the  mistake  more  cleaily. 
l;ul,  III  show  the  iiMsounilliess  of  what  the 
Siipiviiii'  Court  ol  Miiiie  unaniluously  de- 
clare "  uii4Ue.>tionali|y  is  the  law,"  it  is 
not  iieies.yaiy  to  i,'o  lieyond  their  own  de- 
cisions. Ill  the  sllliseiplelit  case  of  ( Iiindle 
I'.  Kasicni  Kxiu'css  Co.,  (17  Me.  317,  ;)2i>, 
they,  Willi  the  .-^ame  unaniinity  as  hcfore, 
,^ay  ;  "  Tin;  defendants  do  not  deny  their 
leiijpt  ol  the  money  in  the  capacity  ineii- 
tidiii'd.  I'liiiii,'  such  carriers,  and  their 
ijeiiiial  (ihliir.ition  depending,'  iijioii  their 
]iulili('  pnilcssioii,  they  were  lioiiiid,  in  the 
.iliM'iii'c  of  any  n/n'i'iu/  iiijrirmvnt,  to  leceivo 
llie  iiioiiey  and  carry  and  deliver  it,  witliiu 
a  KMsoiialilc  time,  at  whatever  jilace  di- 
rcitcd  wi'liiii  the  route  which  they  hold 
imt  to  till,  pulilic  as  I  heirs,  and  no  further. 
Tlicre,  tlnir  coinnion-law  lialiilily  ceases. 
They  iiiiLjIit  contract  to  carry  further  to 
,iiiy  point  heyoiid  their  rci^ular  line  ;  or 
iiiiu'lit  simply  undertake  to  deliver  to  a 
I'niiiiertiic.,' carrier  ;  in  which  latter  event 
tli.ir  lialiilily  would  cease  with  a  safe  car- 

I'i.i;,'!'  and  pioiiipt  delivery  ;  for  they  would  (treating,'  siij/icictit  as  a  synonym  for  condu- 
then  have  done  all  the  law  and  all  their  siir)  of  an  iiii]ilied  contract  to  cany  the 
c'oniract  ivi  aired.  'J'/ii:  proof  tif  a  contriirt  goods  to  their  marked  destination  under 
hi'iimiil  III,  II  rouir  shnuhl  he  cli'iir.  Hlt  nil  <'ircumstaiiees  ;  they  do  hold,  and  very 
IT  .MAY  lu;  r.xi'KKs.s  Ol!  i)Y  IM Pi.icATiDN' ;  jiropcrly  hold,  that  tliat  is  one  fact,  from 
III)  (lirret  or  eimiwstmitial  rrii/rnre  ;  hi/  which,  under  the  surrounding  eircuin- 
iriirils,  iiiiiiliict,  or  iisiif/i'.."  This  jiulrrment  stances,  a  jury  niny  be  warranted  in  iiifcr- 
iil  the  Saiireine  Court  of  Jfaiiie  was  deliv-  rinj,'  such  a  contract.  And  so  far,  in  our 
eiid  liy  \  ii!,'iii,  .1.,  and  was  unanimously  exainiiiation  of  the  American  ra.ses  which 
tDiiiiirn'il  in  hy  the  rest  of  the  Maine  Su-  are  usually  cited  as  lioldin^  a  doctrine  op- 
jiivme  Court  juilj,'es,  Appleton,  C.  J.,  who  po.sed  to  this,  wo  have  found  none  of  the.se 
delivered  the  unanimous  judgment  of  the     cases,  including  tho  Maine  Supreme  Court 

1  22  Conn.  1. 
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caso  of  the  carriage  of  a  passenger,  under  a  throngh  Hcket,  from 
New  Haven  to  Collinsville.     The  defendants'  railroad  extended  to 
Fannington,  where  it  connected  with  a  stage  to  Cullinsville.     The 
ticket  that  was  sold  in  thitj  case  showed  an  express  contract  to 
cai'ry  the  ))laintiff  "  from  New  Haven  to  CoUinsville,  by  railroad 
and  stage,"  for  which  one  through  rate  was  paid  by  the  plaintiff  to 
the  uofcndauts.     The  plaintiff,  having  been  Injured  on  the  con- 
necting stage  route,  sued  the  defendants,  and  on  the  trial,  the  en- 
tirety of  this  contract  does  not  seem  to  have  been  even  questioned  ; 
but  it  was  claimed  that  the  company,  under  their  charter,  had  no 
power  to  make  such  a  contract.     The  jury  found  for  the  plaintiff. 
On  motion  for  a  new  trial,  the  court  held  that  "  there  was  some 
evid'ince  of  a  promise ;  enough,  perhaps,  to  make  a  slight  prima 
facie  case."     The  court,  while  saying  that  the  "  ticket  expresses 
no  contract,"  add,  "  Taken  in  connection  with  the  payment  of  the 
money  for  the  entire  distance,  it  would  furnish  some  evidence  of 
a  promise  to  transport  the  holder  of  the  ticket  over  the  entire 
line."     As  there  was  no  limitation  whatever  on  their  "  promise," 
and  as  it  was  on  a  sufficient  consideration,  the  desiderata  for  a 
contract  seem  to  be  all  there ;  even  though  the  contracting  defend. 
ants  had  no  "  connection  with  \_ownership  of,  they  evidently  moan] 
the  stages."     The  English  cases  seem  to  be  approved,  thus  :  "  We 
are  aware,  that  in  the  ca'^es  oited  from  the  English  books,  it  sooms 
to  be  held,  that  if  a  railroad  company  receives,  at  its  depot,  goods 
marked  to  be  forwarded  beyond  its  own  road,  and  even  beyond 
any  other  railroad,  this  is  primd  facie  evidence  of  a  contract  to 
carry  the  goods  to  the  place  of  destination.     We  will  not  say,  tlmt 
in  these  English  cases,  since  there  was  no  evidence  on  the  part  of 
thf>  defendants  to  disprove  the  primd  facie  case,  the  defendants 
were  not  rightly  subjected  in  damages,  for  a  loss  beyond  their 
road."     They  also,  in  the  same  way,  distinguish  Weed  v.  Sara- 
toga, <fec.  R.  R.  Co.,*  on  the  ground,  as  stated  by  Rolfe,  B.,  in 
Mu?,jhamp  v.  Lancaster  Ry.  Co.,^  that  the  evidence  there,  too, 
did  make   out  a  primd  facie  case,   and  suggest,  as   a  possible 
answer  to  such  a  primd  facie  case,  the  evidence  of  established 
usage.     But,  by  a  mere  majority  of  the  judges   (three  to  two), 
reversing  the  decision  of  the  court  below,  they  held,  on  the  groiuul 
that  "  passengers  take  care  of  themselves,"  that  even  though  the 
doctrine  of  the  English  cases  was  right  as  io  freiifht.  it  did  not 
follow  that  it  would  also  apply  to  passengers.     Though  why  tiic 
express  contract  in  this  latter  case  would  not  apply  to  passen- 

casPH  themselves,  which  e.stnhlish  a  differ-  '  V?  Wend.  534. 

ent  dot'trine,  or  whic^h  nt  nil  successfully  *  8  M.  &  W.  421. 

controvert  the  sound  holding  Iq  the  £ng> 
lish  coses  on  the  subject. 
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gors  for  an  injury  causod  to  them  by  the  default  of  the  defeada  its, 
uudtM-  tlieir  contract,  as  weil  as  the  implied  contract  would  apply 
to  the  freight  in  the  English  cases,  is  not  clear.  A  new  trial  'yas, 
however,  ordered,  when  the  jury  again  found  for  the  })laintiff8 ;  it 
being  shown,  in  addition  to  the  previous  evidence,  thai,  in  efi'ect, 
their  general  usage  was  to  do  that  which  in  this  case  Miey  had 
s])cci(i(.'ixlly  done.  On  a  motion  for  another  new  trial,  the  court 
entirely  abandoned  their  previous  position,  but  held,  again  by  but 
the  three  judges  as  in  the  previous  case,  that  the  defcrdants  had 
110  i^nver  to  make  such  a  contract,  and  were  not  estopjied  from  so 
siidwing.  A  third  trial  was  ordered,  but  there  seems  to  be  no 
fiirtlier  record  of  the  case,  except  as  is  contained  in  23  Connecti- 
cut, 009,  w'.:ero  a  bill  filed  on  the  ground  that  the  defendants  were 
so  estopped  in  equity,  if  not  in  law,  was  dismissed ;  which  prob- 
ably put  an  end  to  the  case.^ 

In  the  next  Connecticut  case,^  the  same  three  judges  ^  adhered 
to  their  previous  decision  so  emphatically  condemned  in  Perkins 
V.  Portland,  &c.  R.  R.  Co.,*  stated  in  our  note.  On  that  ground 
alone  there  can  scarcely  be  a  question,  as  intimated  in  the  Maine 
case,  tliat  they  stand  alone ;  opposed  as  they  are  by  the  uniform 
law  in  the  other  States  of  the  Union  as  well  as  in  Knglfiud. 

This  is  really  the  first  decision  we  have  found,  in  which,  by 
even  a  majority  of  the  court,  the,  to  our  mind,  i-inqucstion- 
ably  sound  decisions  in  England  on  the  subject  (independent  alto- 
gc!]R'r  of  the  question  as  to  tl\e  power  of  a  railway  company  to 
contract  for  carriage  beyond  its  own  line)  arc  actually  departed 
from.  The  decision  of  the  case  by  the  majority  of  the  court 
mainly  rests  on  their  second  decision  in  Hood  v.  New  York  & 


1  r'oinmentitipt  or.  the  ultitniito  grounil 
iipoi  wliicli  the  ciisi  \"i»s  decided,  it  is  siiid 
of  it  ill  one  of  tlie  Miiiiie  eases  we  have 
cxaiiiiiied  (rerkins  v.  I'ortlaiid,  &c.  It.  R. 
Co.,  47  Me.  at  p.  590)  :  "  In  the  ease  of 
Hniul ,'.  X.w  York  &  N.  II.  R.  H.  Co.,  22 
Cnnn,  502,  it  was  hehl  that  a  eontniet  to 
I'lriv  n  iiassenf»er  from  New  Haven  to 
Fiiniiiiintoii  on  their  railroad,  and  theneo 
to  t  (illiiisville  hj'  staRe,  was  not  hiii.linfr 
on  til"  eomjmny,  on  the  jji^ound  that  the 
I'onipaiiy  liad  no  authority,  under  their 
clirirtcr,  to  make  a  eontraet  to  carry  n  per- 
snn  lu'vond  tlieir  own  line.  We  ari!  not 
awiiii'  tliat  the  doctrine  has  been  carriid 
to  tliiit  extent  in  any  other  State.  Upon 
arnivliil  survey  of  all  the  authorities,  we 
aiv  sntislied  tlii.t  a  railway  company  may 
ht' bdiiiid  hy  a 'special  contract,  to  trans- 
IKirt  pi'i'sons  or  j)roperty  Ix'vond  the  line 
of  their  owp  "-nrd.  In  granting  the  char- 
tiT,  nil  iiieidenUl  powers  which  are  neeos- 
sary  to  the  proper  and  profitable  exercise 


of  those  which  are  specifically  enumerated 
may  he  |)resiuiied  to  he  conferred  by  im- 
jiliciition.  The  busiiiesi  of  common  car- 
riers between  dilfereiit  jlnces  is  intimately 
interwoven,  branching  '>i\'  into  innumera- 
ble channels.  And  it  is  often  of  great 
jmlilic  convenieiue,  if  not  of  alisolute  ne- 
cessity, that  several  coniiianic-  i  oiild 
combine  their  operati  ins,  and  thus  iriins- 
port  passi'nfjers  and  nier(han<;  e  by  a 
mutual  arranKemenf,  over  al!  ', '  en  lines 
upon  one  eontraet,  for  one  pricis  In  such 
oases,  each  is  held  lialil(>  for  the  whole 
distance.  Faireliild  v.  SIncum,  ]!»  Wend. 
329  ;  F.  &  W.  Railroad  Ce.  v.  Hanna,  6 
Grav,  53!».'' 

2  Klmore  v.  The  Naug.itick  R.  R,  Co., 
23  Conn.  457. 

*  Waite,  V.  J.,  and  Hinmrin,  J.,  holding 
the  opposite  and  inconipaml  ly  the  sounder 
opinion. 

*  47  Me.  600. 
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N.  H.  R.  R.  Co.,^  as  stated  by  us  above ;  but  now  they  abandon 
the  distinction  between  passengers  and  freiglit  made  by  them  in 
their  first  decision  in  that  casc;^  and  not  only  so,  but  abandon 
as  well  their  admission  "  that  if  a  railroad  company  receives,  at 
its  depot,  goods  marked  to  be  forwarded  beyond  i'  s  own  road,  and 
even  beyond  any  other  railroad,  this  16  prima  facie  evidence  of  a 
contract  to  carry  the  goods  to  the  place  of  destination;"  and,  in 
effect,  that  where  "  there  was  no  evidence  on  the  part  of  the 
defendants  to  disprove  the  prim d  facie  case"  (as  in  Muschamp  v. 
Lancaster  Ry.  Co.,  8  M.  &  W.  421),  the  defendants  were  rightly 
subjected  in  damages,  for  a  loss  beyond  their  road.^ 

In  Elmore  v.  the  Nangatuck  R.  R.  Co.,*  the  defendants'  own 
immediate  road  extended  only  to  Uridgeport,  wheie,  among  other 
connections,  they  had  connection  by  railway  and  steamboat  to 
New  York,  They  advertised  that  freight  would  be  way-billed  from 
each  station  for  New  York,  New  Haven,  and  Bridgeport ;  adding, 
"The  facilities  for  tramportiwj  freight  having  been  greatly  in- 
creased, shippers  may  rest  assured  that  their  goods  will  be  taken 
through  to  their  destination  with  despatch."  Leather  was  deliv- 
ered by  the  plaintiff  to  the  defendants  marked  to  consignees  at 
New  York,  and  for  which  a  rec(?ipt  was  given,  acknowledging 
that  it  was  "  Received  for  transportation  in  good  order,  consigned 
to  C.  k  M..  New  York."  The  goods  were  lost  after  tliey  had  l)e('n 
transshipped  by  +he  defendants  at  Bridgeport  for  New  York.  Tlio 
court,  on  the  trial  among  otlier  things,  charged  the  jury  that  the 
liability  of  the  defendants  rested  upon  what  they  should  find  to 
have  been  the  real  contract  between  the  parties  in  respect  to  tlie 
transportation  of  the  plaintiff's  goods.  Tiiat  independently  of 
any  special  contract,  the  defendants  were  not  bound  to  cari-y  the 
goods  beyond  their  own  road,  whether  they  were  marked  or  con- 
signed to  a  place  beyond  said  limits  or  not.  That  the  question 
for  them  to  determine  was,  therefore,  whether  in  fact,  and  in  law, 
the  defendants  contracted  to  carry  the  goods  to  New  York,  ov 
whether  they  only  contracted  to  carry  them  to  Bridgeport,  and 
from  thence  to  forward  them  by  steamers,  or  some  other  regular 
conveyance.  That,  in  case  they  contracted  to  carry  them  to  Now 
York,  they  were  liable,  otherwise  not,  as  it  appeared  the  goods 
were  destroyed  after  the  safe  arrival  of  them  at  Bridgeport,  And 
then,  in  accordance  vrith  what  the  three  judges  who  constituted 
the  majority  of  the  court  in  the  previous  case,  had  themselvrs  in 
effect  admitted,"  that  the  delivering  of  the  goods  to  the  defendants 
for  transportation,  consigned  to  New  York,  and  taking  the  re- 


'  22  Conn.  502, 
»  Ibid,  at  p.  16. 


» mi.  p.  14. 

«  23  Coun,  457. 
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cci'its  from  the  defendants,  without  anything  farther  between  the 
iiiirties,  was  primd  facie  a  contract  to  carry  the  goods  to  the 
lilaoc  of  destination  according  to  the  marks  and  directions  upon 
thcMu."  Tlie  jury  found  for  the  plaintiff.  The  majority  of  the 
court  set  aside  the  verdict,  and  ordered  a  new  trial.  In  doing  so, 
ill  addition  to  holding  that  the  defendants'  power  was  limited 
witliin  the  express  terms  of  their  charter,  they  relied  largely  on 
tlic  Massachusetts  decision  in  Nutting  v.  Conn.  R.  R.  Co.,^  but 
whicli  case,  as  well  as  another  of  the  cases  relied  on,  Van  Sant- 
voord  V.  St.  John,^  is  plainly  distinguishable,  as  we  have  shown, 
from  tlic  P]nglish  cases.  Dut  they  went  beyond  the  cases  they 
cited,  and  held  that  the  court  below  erred  in  instructing  the  jury 
that  the  delivery  of  the  gO(jds  to  the  defendants  for  transporta- 
tion, and  their  giving  a  receipt  to  that  effect,  was  primd  facie 
evidence  of  an  undertaking  to  carry  the  goods  to  New  York ; 
tliiit  being  the  place  of  their  ultimate  destination.  And  they  did 
this  too,  although  in  the  previous  case  of  Hood  v.  New  York  & 
N.  II.  R.  R-  Co.'^  (the  same  judge,  Ellsworth,  J.,  delivering  the 
juiigment  in  both  cases),  they,  in  effect,  declared  that  such  evi- 
dence "  is  prima  facie  evidence  to  carry  the  goods  to  the  place  of 
destination,"  and  that,  as  there  was  no  evidence  on  the  part  of 
the  defendants  to  disprove  the  prima  facie  case,  tlie  defendants 
were  rightly  subjected  in  damages,  for  a  loss  beyond  their  road. 
And,  on  page  15  of  the  same  case,  we  find  them  declaring  further, 
in  express  opposition  to  their  holding  in  the  later  case,  that  in 
Weed  V.  Saratoga,  itc.  R.  R.  Co.,*  as  in  Muschamp  v.  Lanco  for  Ry. 
Co.,^  "  It  is  a  prima  facie  case  merely  I  "  And  yet,  in  in  '  later 
case  they  pronounce  it  error,  in  a  judge  (Ilinman,  J.),  who,  con- 
sistently differing  with  tlieir  conclusions  in  both  cases,  yet  charged 
the  jur\  to  the  same  effect,  and  in  virtually  the  same  language,  as 
thoy  tliemselves  had  held  in  the  previous  case.  There  is  nothing 
either  in  their  reasoning;  in  their  admittedly  WTong  decision  in 
one  of  the  two  points  involved  in  the  case,  or  in  their  contradic- 
tions and  inconsistencies  in  reference  to  the  othc",  to  entitle  their 
decision  to  any  special  weight.  On  the  other  hana,  ihc  uls-^onting 
judLMnent  of  Chief  Justice  Waitc,  in  which  he  agrees  with  Ilin- 
man, J.,  with  which  we  entirely  concur,  is,  to  our  mind,  con- 
clusive in  its  reasoning,  and  presents  the  only  correct  appreciation 
of  tlic  effect  of  the  English  decisions  we  have  yet  found  in  our 
examination  of  the  cases  decided  in  this  country.^ 


'  1  Ornv,  r.02. 

'  r,  Hill,  ir,7. 
'  'JiCnim.  14. 
*  ly  Wciiil.  C34. 
'  8  M.  &  W.  421. 


•  We  cannot  dojustiop  to  Chief  Justice 
Waitc's  adininible  jiulginont  by  any  syn- 
opsis of  it,  or  extract  from  it,  anil  as  it  is 
of  the  greatest  vahie  in  showing  what  the 
law  in  the  cose  really  is,  we  set  it  out  in 
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The  Naugatuck  R.  R.  Co.  v.  The  Waterbiiiy  Button  Co.,i  the 
next  Connecticut  case  on  the  subject,  and  which  follows  Elmore 


full  in  tliis  note.  VViiito,  C.  J.:  "The 
dof'enJaiits,  in  this  uuse,  giive  public  no- 
tico  in  the  newspapers  '  to  fiei<fht  ship- 
pers,' thnt.  freight  would  be  '  way-billed 
i'rom  each  station '  on  their  road,  '  for 
New  York,  New  Ifavcn,  and  Briilgeport.' 
Alter  this  notice  had  tlius  been  publicly 
given,  the  plaintilf  delivered  to  them,  at 
their  station  in  Wolcottvillc,  a  quantity  of 
leather  to  be  transported  to  New  Vork,  for 
which  they  gave  him  two  receipts.  One 
was  in  these  words  :  '  Received,  for  trans- 
portation in  gJod  order,  from  J.  D.  El- 
more, five  bales  of  leatluT,  1,297  lbs.,  con- 
signed to  Cook  &  Mann,  N.  Y.'  To  this 
receipt  their  company  nime  was  atlixedby 
their  agent.  The  other  rei'eipt  was  of  the 
same  tenor,  differing  only  in  the  ipiantity 
of  leather,  and  in  the  names  of  the  con- 
signees. The  goods  were  transported  to 
biidgeirort,  placed  on  board  a  steamer, 
and  afterwards  destroyed  by  tire.  The 
action  was  brought  to  recover  for  the  loss. 
Upon  tliis  evidence,  the  judge,  ujion  the 
circuit,  instructed  the  jury  tiiat  tiw.  deliv- 
ery of  the  goods  to  the  defendants,  and 
taking  their  receipts  for  the  same,  without 
anything  further  between  the  parties,  was 
primd  fitcic  a  contrai't  to  carry  the  goods 
to  the  place  of  destination,  according  to 
the  marks  anil  directions  upon  th(!m. 
The  jury  having  returned  their  verdict  in 
favor  of  the  plaintilf,  it  is  now  .said  that 
the  instruction  of  the  court,  and  the  ver- 
dict of  the  jury,  are  both  wrong.  But  to 
this  assertion  1  cannot  yield  my  .assent. 
The  receipts  given  by  the  defendants  are 
undoubtedly  evidence  of  a  contract  of  some 
sort,  and  were  .so  intended  by  the  defend- 
ants when  given.  And  if  they  do  not  im- 
port a  contract  to  transport  the  goods  to 
Now  York,  what  contr.u't  do  they  import  ? 
Not  to  carry  to  Bridgeport  any  more  than 
to  Watoiliurj',  or  .my  otli  t  place  on  their 
route.  But,  say  the  I'.efemlants,  New 
York  is  beyond  the  te.inination  of  our 
road,  and  wo  couM  make  no  contract  to 
carry  beyond  it.  Why  then  did  you  jtub- 
lish  to  tiie  world  that  you  would  '  bill ' 
goodi  to  N(!W  York  if  you  did  not  intend 
to  curry  them  there )  And  when  the 
goods  were  delivered  to  you,  consigned  to 
merchants  in  New  York,  in  compliance 
with  your  (!all  upon  freiglit  shippers,  wliy 
did  you  give  your  receipts  for  tlie  goods, 
to  be  transported  in  good  onler,  without 
speiufying  the  contract  you  ii  tended  to 
make  I     Had  the  goods  been  consigned  to 

B'r^ons   in    Waterl)ury,    in    Seymour,    in 
erby,  or  any  other  place  on  the  line  of 


the  defendants'  road,    could   there  be  a 
doubt  but  that  receipts,  like  the  present, 
would  import  a  contract  to  deliver  at  the 
place    designated '?    A    delivery   in    such 
ca.se  at  any  other  place  would  clearly  be : 
violation  of  the  contract.     A  delivery  at 
Bridgeport  would  render  the  defendants  iii 
liable  as  a  delivery  iu  New  Vork.    Tht 
case  of  Nutting  against  The  Connectiiiit 
Kiver  I!.  K.  Co.,  is  relied  upon  by  tlieilt- 
feudants    as  supporting    their    cli.iiii.   1 
Gray's  R.  502.     But  tl'  ve  is  a  luaterial 
distinction  between  that  ca.se  and  tiiiqires' 
ent.     There  a  practice  had  existed  lor  the 
defendants   to  carry  goods   consii,'iiiii  to 
New  York,  only  as  far  as  S|iringlieltl,  the 
termination   of  their  road,  mid  Iheij  leat 
paid  for  carrying  the  (jumh  on/i/  tn  ilm 
place.     In  the  present  case,  hud  there  been 
a  practice  on  the  part  of  the  deleiiiluiitsto 
transport  goo<ls   no  further  than  Biiil;;?- 
port,  and  liad  the  plaintilf  paid  tiicin  the 
freight  to  that  place,  such  facts  woiibl  \\m  \ 
lebutted  the primdfitcic  evidence  liuiiisheii 
by  the  receipts   alone,    and   hav(^  .^ll'l\^l  I 
what  the  real  understanding  of  the  piirtiis 
was.     In  the  Iimguagi!  of  the  ehuri.'e, ''k'" 
would  have  been  '  somf^thing  innri'  lietwfffl 
the  parties.'     The  principle  laid  dnwn  ly  [ 
the  judge  on  the  circuit,  is  in  jueciso iw 
fonnity  with  the  English  decisions,  nndlil 
fully  sustained  by  tliem.     Such  e-iiliDOtl 
is  not  considered  as  conelusive  eviilenceof  I 
a  contract  to  carry  the  goods  to  tlie'rpUfil 
of  destination,  but  merely  as  pri/niifit,!, 
evidence  of  such  an  undertaking,  li;iMct!l 
be  controlled  '  .y  the  other  evidence  in  tin  I 
case. 

"But  the  main  question  involved  ii  I 
whether  a  railroad  corpniution  li:is  iiwetf 
to  nnike  a  valid  contract  lor  the  tiai]s|nr| 
tation  of  goods,  to  any  place  bevoiil  At 
termination  of  their  road.  A  niiijnritvsj 
this  court  ,ire  of  opinion  that  sucli  a 
porati(Ui  lia<  no  such  [mwer,  and  uiioirl'j 
gniinxl  they  hoM  the  verdict  to  )"•  vms:  I 
Tlial  (luestion,  in  my  judgment,  is  Mwii 
very  great  importance  in  this  cuiwitrv.f 
covi  reil  as  it  i.s,  with  a  vast  net-work  cj 
railroads,  c(mstantly  increasing  in  "'"iT 
ber,  and  moving  annually  an  iiiiiii'ii.«| 
annumt  of  freight  to  and  from  aliii'ist'Vffl 
part  of  the  Union.  If  the  present  milwiP 
corporations  do  not  possess  tin'  ]i<i«rr;il 
make  such  a  contriict,  as  iMcident:ii  tothtj 
general  powers,  in  my  ojiinion,  the  1'M| 
ness  wants  of  tlie  coniinunity,  aini  ^^*^t 
cially  of  mercantile  men,  must  sooiidi'nuii*! 
legislative  interfeivnce  and  a  grant  ofi*! 
reipiisite  authority.     Indeed,  I  do  not«| 


»  24  Conn.  4G8. 


'"'»•  "'0  -Teat  l.nsiness  operations  of  tl.„     r.  o"»eiU,  ifin- 

;""''"'>■ '""  '"■  "i'l  "mler  any  „"        t Z     "'''f.'".'^"*?'''^!'  cases  1   "•'  ^^  "^'"•-  ^*8.  and 

'''-"'iveredtot?.rdS:;j5:>.<»P-ceIwas 
person  at  a  i.la,.,.V;  '.!,''  'T^'^'t^d  to  a 


'""■/'.my  can  !.(.  hiul  under  'inv  ,.1  ;     .• 
to  .K..,s,.,.,.t  ,„.„d,s  l.yoni  t    "fin  '^f; ,'"" 

co„tn,.t   (,„•  tl,e  uLjJ','!   ^_^!^y  '^'['^ 


person  at  a     la.".  ^    n'V'  '^'"'^^"^  to  a 

road  TI.e  ,...rson  S  J  r'^''?"''""'^' 
A-rod  to  pay  for  thn  ,  '''"'^'^^'••'•l  it  of- 
ti'e   «Ief«nda,as\i./.™''^''''''t«tion.  but 


"'":".''•"•  '■"•"'■     And  ii  l^oL-T'^'"'     I-''""Pany  on  tlo"^''  "'':'•"'  ^o  the  next 


'2:J:"  i,^ t.!;;  -"^  to  ,ds;,2.:'tf  z^i^^,  -if nail  "nit  rss  tr " 


|g"0'is  to  tl.e  eonipa  V   ;n,r7.     ^''^"■^  the 

-'  l".k.l  up  i//SX'l   7  "i«  ^^^^^^ 
[not  iiociiirinaiiv  »),„,.,         ■     '■^*     "«  does 

li^^rsn,.!-   "^,u       '"•.;7'<'"fte„seesan.l 

J'l.:li-^.itoi;i;;r^t,  '" 

Intioii.  T  „.  c,,s  in  ,.  I  •  '  ,"^^  *''^  liestin- 
|-ofto„n;n";;'irt£;-y-- placed 
U-rm  r<.inj,,,ni,.s   tH.l  f.    '^''"^  to  dif- 

l«l'">v,  "r  in  whose  "us"; dvH  •''"^^l'""""'^' 

r'"i''^  that  fact/ „';,'I''''''^«°'^aseer. 
>niou.itt„  more    ),,„  '' ■'"•^  .^■''«es,  woul.l 

r-ilii"?;'r       'h'|:"""'-J'"--<l.lt 
^ivololh.rs',    L^^r:''«    -tl'ecus. 


"V,  o..  i;onsi(((>reiI       It  ,•     i  '"' 

tl'ose  who  undertake     ;«        '•'  '"'tt'"''  for 
cfls,    for  their  r  utnnl         "!.'''''^'"  "^  Par- 
sl'ould  arrange    ^^  'r''r'.'t.  that  t'hey 
-.and  sh„„,r,  iJt  k  ,  °' ,  ''«  \^><  inter 
tlie  otheis  their  „,,,,,,/'  V       *°  ^""'^  '"ade 
.f'<Ufolfe,   Barorf       ,1     ^•'"■^fo'-u-ard.' 
tion  we  are  inittir./n     h    "^  construe- 
""t  only  consist  „"^,itl  law  fT'''''''  » 
o"y  one   conWstent  w    I      '  '"'*  'tis  the 
and  the  con  veniene   of .  i   /"'"'"■^"■senso, 
other  construetirwo    f,"'^"""'  '  Z  "  ^"y 
to   inoalculable   i  eo,S  ;    '"'"  *^"'  ''"»•« 
eonvenienco   is  o      ,  "f'"'*-     A"   in- 

«"tlmritytlu.^th"';;7'.''";    thereisno 
recoffnized   in    thit  ;..'.?  *      ^'"^  Pn'neiples 
t'oned  in  the  J.ex    ease  ,.lf"T  ''V'^'  '^''"<'- 
'■•"''^•"Stotheel;    ^^^^ 
was   there    nrone.K    ;..,:,'  think   it 


Kk  at,,r,|Jt;'''"''t'o'' of  their 


-'"'itted^hatuleuS;::';!"'^'  --'"-' 
tlx's..  ..ases  were  soS*,  ' '  h'?'??'''''''*'  "' 
correetness  conid  i.n  V  •  '*''  ""'t  their 
'"lly  «t^stain  oth  t  ^V''''"'^'r'J-  They 
«"'!  the  verdict  of     :  ^ r^L"  /''''  ''o-rt 


■'2  a  ..n„tr,„  I  to  carry  Z^h^.l  ^V""^     and' the  v.-rdiernf  T  '■'""'^"  »'  the  court 

ana  the  conyenience  of  nian- 
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*  23  Conn.  457. 
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man,  J.,  subsequently  Chief  Justice,  differing  with  them,  but 
considering  himself  bound  by  the  decision  of  the  court  in  the 
previous  cases ;  and  Waite,  C.  J.,  —  probably  for  the  same  reason, 
—  taking  no  part  in  the  case.  This  case  is,  even  more  than  the 
previous  Connecticut  cases,  distinctly  opposed  to  the  holding  in 
the  English  cases,  and  to  the  ratio  decidendi  of  even  the  cases 
in  New  York,  Massachusetts,  and  Maine,  which  are  usually  cited 
as  establishing  what  is  called  "  The  American  rule,"  but  which, 
we  think,  should  not  be  so  dignified ;  but  rather,  as  far  as  from 
our  examination  wc  are  yet  enabled  to  form  an  opinion  in  tlic 
matter,  should  more  properly  be  designated  "  The  Connecticut 
rule." 

The  facts  in  this  case  arc  even  stronger  than  in  the  immediately 
preceding  case.  In  this,  as  in  that,  the  plaintiffs  delivered,  at 
the  defendants'  station,  for  transportation,  goods  for  New  York, 
marked  for  that  place,  to  which  they  were  consigned.  The  de- 
fendants transported  them  over  their  road  to  Bridgeport,  whore 
they  shipped  them  on  board  a  steamer,  in  which  they  were  de- 
stroyed by  fire.  In  an  action  against  the  defendants  for  the  loss 
of  the  goods,  it  was  also  shown,  as  before,  that  the  defendants  ad- 
vertised that  they  would  "  way-bill "  freight  for  Now  York,  and 
that  "the  facilities  for  transi)orting  freight  having  l)cen  greatly 
increased,  shippers  may  rest  assured  that  their  goods  will  be  taken 
throufjh  to  their  destination  with  dispatch."  Handbills  to  the  same 
effect  were  distributed  by  the  defendants  along  their  line  of  nul- 
road.  It  was,  in  addition,  proved  that  the  plain! ifl's  had  been  in 
the  habit  of  sending  their  goods  to  New  York  "  by  the  Naugatuck 
railroad  ever  since  the  road  went  into  operation  ;"  that  the  entire 
freight  for  the  carriage  of  the  goods  to  New  York,  from  the  station 
at  Waterbury,  where  they  were  delivered  to  the  defendants,  was 
paid  by  the  plaintiffs'  agents  at  New  York  ;  that  the  defendants 


kind,  and  I  see  no  good  reason  for  depart- 
ing from  them,  sanctioni'd  as  they  are  by 
courts  of  the  liighest  authoritv. 

"  But  the  casi!  of  Hood  'v.  The  New 
York  &  N.  II.  R.  R.  Co.,  is  also  relied 
upon  by  the  defendants.  22  Conn.  1,  .502. 
That  was  a  suit  brought  to  recover  dam- 
ages for  an  injury  to  the  person  ;  this  is 
for  the  loss  of  goods.  The  .judge  who 
delivered  the  ojtinion  in  that  ease  recog- 
nized the  (listinetion.  He  says  :  '  But  if 
we  are  wrong  in  this,  it  does  not  follow 
that  the  doetrine  of  tlie  Kiiglish  cases,  as 
to  freight,  is  to  l)e  ajiplied  to  passengers. 
Passengers  can  take  care  of  themselves.' 
If  a  passenger  is  injured  upon  a  railroad, 
he  knows  wliere  the  injury  happened,  and 
can  generally  ascertain  witliout  diltlculty, 


what  company  is  in  fault.  Not  so  witli 
the  owner  of  goods  which  have  hceii  ilnin- 
aged  on  a  long  railroad  route,  owned  liy 
.several  companies.  The  decisions  in  that 
ca.se  were  made  ujion  decided  oiiinions  of 
the  menihcrs  of  tliis  court,  and  are  oT  m: 
binding  efricaoy  beyond  the  ipiestions  tlicrf 
involved.  And  if  they  are  to  control  tlic 
law  in  this  State,  in  relation  to  ,lit!  tiiiii.s- 
jiortation  of  passengers,  tlicy  do  not  pri'- 
elude  us  from  deciding  unestious  rcbitiiii,' 
to  the  transportation  of  freight,  upon  p'in- 
ciple  and  authority.  For  tiii'se  rea.soiis  1 
think  the  verdict  of  the  jury  ought  not  to 
be  disturbed."  Dissenting  judgment  of 
Waite,  C.  J.,  in  Elmore  i«.  The  Naugatuck 
R.  R.  Co.,  23  Conn.  479  d  seq. 
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were  cnj^agcd  in  the  business  of  transporting  freight  and  goods 
by  their  railroad,  and  had  received  freight  from  the  phiintilfs, 
and  otlicr  parties  in  Waterbury,  for  transportation,  directed  to  New 
York,  in  tlie  same  manner  as  in  tliis  case,  for  a  long  time  prior  to 
the  loss ;  ami  that  the  liffendanta  had  never  made  any  demand  for 
the  freight  of  the  loxt  (jooda  from  Waterhurif  to  Brid(/eport.  On 
all  tills  evidence,  which  is  certainly  much  stronger,  in  some  re- 
spects, than  in  Muschamp  v.  Lancaster  Ry.  Co.,'  or  in  Weed  /;. 
.Saratoga,  &c.  R.  R.  Co.,'-^  with  reference  to  which  cases  it  was 
fidmittc'd  by  the  Connecticut  court  itself,  in  Hood  t>.  New  York  & 
N.  II.  R.  R.  Co.,-''  —  Ellsworth,  J.,  delivering  the  judgment  in  that 
case  as  in  this,  —  that  the  facts  in  those  cases  did  make  out  "  a 
prhnd  facie  case  merely;"  it  was  held,  in  this  case,  that  the  plain- 
tiffs did  not  make  out  a  primd  facie  case,  and  a  nonsuit  was  sus- 
tained. We  are  quite  of  the  opinion,  with  the  plaintiffs'  counsel 
in  the  case,  that,  with  the  other  facts  in  the  case,  "the  omission 
of  the  defendants  to  ask  or  claim  pay  for  the  transportation  of  the 
goods  from  Waterbury  to  Bridgeport,  was  a  fact  furnishing  strong 
evidence,  and  from  which  the  jury  fairly  might  have  inferred  that 
the  defendants'  contract  was  to  carry  to  New  York  ;  and  that  the 
defendants  knew,  and  had  acted  upon  the  idea,  that  they  were  not 
entitled  to  compensation,  unless  they  fuHillcd  their  contract."  And 
wo  think  that  had  the  question  been  brought  up  in  the  shape  of  an 
action  for  freight  from  Watci'bury  to  Bridgeport,  the  entirety  of 
the  contract  by  the  defendant  to  "  take  "  the  goods  "  throv(/h  to  their 
di'xtinafion^'  would  have  been  so  apparent  as  to  have  added  still 
fiuther  confusion  to  the  decisions  of  oven  the  Connecticut  court 
on  the  question  ;  and,  as  far  as  the  (pjestion  was  one  for  the  jury, 
we  doul)t  very  much  if  any  intelligent  jury,  in  England  or  in  this 
country,  would  find,  on  such  facts,  otherwise  than  the  successive 
juries  did  find  in  Connecticut  in  this  case,  and  in  Hood  v.  N.  Y.  <fe 
N.  II.  R.  R.  Co.* 

The  nc.\t  Connecticut  case  on  the  question  is  Converse  v.  Nor- 
wich it  N  Y.  Trans.  Co.,*"  which  pur|)orts  to  follow  the  previous 
cases.  The  defendants  ran  their  line  of  steamers  fiom  New  Yo"k 
to  New  London,  where  they  connected  with  the  New  London 
Northern  R.  R.  Co.;  Stafford,  Cojmecticut,  lieing  on  the  line  of 
railroad.  Goods  were  received  by  the  defendants,  marked  for 
convryanco  to  Stafford,  f  jr  which  they  gave  a  receipt,  dated  at 
New  York,  as  follows :  "  Received  f t  om  J*  ,  in  good  order,  on 
board  the  Norwich  and  Worcester  boa;,  b(  .lul  for  Stafford,  Conn., 


»  8  M.  &  \V.  421, 
a  19  Wend.  .ISI. 
<  22  Conn,  at  p.  15. 


*  22  Coiiii.  1,  rm. 

6  Wi  Conn.  166. 
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tlic  followiiif?  packages,"  &c.,  marked  for  the  consignees,  "  Staf- 
ford, Ct."  The  goods  were  carried  by  the  defendants  to  New 
London,  where  they  were  destroyed  by  fire.  One  entire  charge 
was  made  by  the  defeiuhints  for  the  freight  of  goods  from  New 
York  to  Stafford,  the  bills  being  made  out  by  the  defendants, "  For 
transportation  of  merchandise  from  New  York  to  Stafford,  rid 
New  London  ; "  and  such  bills  were  i)aid  by  the  plaintiffs  and 
others  for  the  conveyance  of  goods  from  New  York  to  Stafford. 
In  an  action  against  the  d(;fendants  on  their  contract  to  carry  the 
goods  from  New  York  to  Stafford,  the  jury  found  for  the  plaintiffs. 
The  court,  following  their  previous  decisions,  held,  in  antagonism 
to  the  solid  body  of  law,  English  and  American,  that  tlie  company 
had  no  power  to  make  a  contract  for  carriage  extending  beyond 
their  own  immediate  route.  Hut,  outside  of,  and  going  farther 
than  this,  they  seem  to  liold  —  nay,  they  un(iuestionai)ly  do  hold^ 
—  that  "the  law  inijilics,  from  the  delivery  and  accoptancc  of 
goods  for  carriage,  a  contract  to  carry  according  to  tlic  usage  of 
the  carrier's  Inisiness ;  and  if  marked  for  a  i)()int  beyond  his  ter- 
minus, to  deliver  there  to  the  next  carrier  on  the  route  ;  "  and  — 
here  is  the  remarkable  holding!  —  that "'  in  (he  absence  of  any  ex- 
press contract^'' '^  nothin;/  else  can  he  implied,  no  matter  what  the 
circumstances  may  be,  from  which,  in  England,  or,  we  should 
hope,  in  any  other  State  in  the  Union  than  Conneetiout,  a  "spe- 
cial" contract  might  be  implied  by  carriers  to  carry  the  goods 
beyond  their  own  immediate  route.  If  this  is  the  Connect imf 
rule,  we  should  hope  that  it  could  scarcely  be  called  "  The  Ayncr- 
ican  rule .'" 

Under  this  decision  the  doctrine  that  "  contracts  are  express  or 
implied"  must  l)e  expurgated,  and  re-appear  as  "contracts  may  be 
express  or  implied,  e.\'  pt  tliose  of  a  currier  to  carry  goods  beyond 
his  own  immediate  route,  which  can  under  no  circumstances  lie 
imi)lied  ;  but,  in  every  case,  must  be  cx[)ressed,  and  so  clearly  ex- 
pressed as  to  be  incapable  of  being  misunderstood,  or  they  are  nut 
binding  (m  the  carrier."  Under  such  a  view  of  the  law  th(>  court, 
which  had  previously  held  that  an  undertaking  to  "  take  "  godds 
"  through  to  tlicir  destination"  was  not  an  "exjjress"  contrael  to 
do  so,  nor  was  matter  from  which  such  a  contract  could  be  im- 
plied, could  not  be  expected  to  hold  that  the  giving  a  rcceijit  for 
goods  "  bound  for  Stafford,"  for  the  freight  or  carriage  of  wliiiii 
they  charged  a  full,  entire  freight,  was  a  contract  to  carry  tlicin 
to  Stafford,  as  there  oidy  could  be  such  a  contract  when;  it  wns 
expresdi/  made,  and  if  undertaking  to  "  take  "  them  to  Staffoitl 
did  not  make  it  a  contract  to  "  take  "  them  there,  receiving  tliom 

»  See  pp.  177,  178.  *»  Pago  177. 
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ami  charging  and  receiving  one  entire  payment  for  the  freight  for 
tlic  whole  route,  when  the  goods  were  only  "  bound  for  Stafford," 
clearly  could  not  make  such  an  express  contra(!t,  —  an  implied 
contract  being  entirely  out  of  the  question! 

We  think,  all  things  considered,  the  cases  in  Conneellcut  on  the 
(jiu'stion  are  not  of  much  weight.  As  being  the  outcome  of  a 
decision  originally  of  but  the  barest  majority  of  the  court,  three 
judgt's.  —  the  two  leading  judges,  Waite,  C.  J.,  and  Ilinman,  J., 
siibs('(|uently  C.  J.,  very  emphatically  dissenting  from  the  deci- 
sion,—  and  the  eases  themselves,  on  one  of  the  two  leading 
grounds  on  which  they  were  decided,  being  elsewhere  miiversally 
coiidfumed  ;  and,  on  the  other,  fairly  abounding  in  contradictions 
mid  the  crudest  of  absurdities,  and  being  opposed  by  tlu;  solid 
botly  of  English  law,  and,  so  far  as  we  have  yet  examined  the 
ciisis,  by  the  great  body  of  law  in  this  country  as  well ;  we  should 
expect  to  lind  that  there  are  no  other  decisions  in  this  country 
wliieli  harmonize  any  more  with  them  on  one  point  than  they  do 
witii  them  on  the  other.  And  on  this  other,  it  is,  in  effect,  alleged, 
as  we  have  already  quoted  ^  from  the  ease  in  the  State  of  Maine, 
that  there  seems  not  to  be  another  State  in  the  Union  which 
has  adopted  their  view  of  the  law. 

The  eases  in  Vermont,  which  are  cited  in  the  Connecticut  cases 
and  elsewhere  as  being  opposed  to  the  English  decisions,  and  in 
wliieli  we  shall  reasonably  look  for  some  such  statements  of  the 
law  as  we  lind  in  Judge  Redlield's  works  on  Carriers  and  Rail- 
ways, we  next  take  up  for  consideration. 

Tln>  first  of  these  cases  is  Farmers'  tfe  Afeclianics'  Hank  v. 
Cluuuplain  Trans.  Co.,-  which  does  not  touch  the  qiiestion.  The 
question  here  was,  when  the  goods  had  reached  the  ieiminus  of 
the  route,  as  to  what  was  a  suflieient  delivery,  and  it  was  held  that 
to  determine  that  an  established  usage  was  important.  The  sub- 
SiMjUcnt  case  between  the  same  parties^  is  to  the  same  effect. 
The  ease  came  up  the  third  time,  and  is  reported  in  28  Vermont, 
18(!,  when  the  previous  decisions  were,  in  effect,  sustained.  One 
of  the  head-notes  of  the  case  is  as  follows :  ''  When  a  common 
."MTJer,  by  steamboat  or  other  vessel,  in  the  due  and  common 
coarse  of  his  business,  delivers  his  goods  or  parcels  into  the  cus- 
tody of  the  wharfinger  upon  the  wharf,  the  transit  is  ended,  and 
his  responsibility  as  carrier  ceases,  unless  he  have,  either  ex- 
lire>sly  or  l)y  fair  implication,  imdertaken  to  do  something  more; 
and  the  question  as  to  the  time  and  place  when  the  duty  of  the 
can  ier  ends  is  one  of  contract,  to  be  determined  by  the  jury  from 


>  Si('  supra,  J).  1,1,  n.  1. 
2  16  Vt.  52. 
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a  consideration  of  all  that  was  said  by  eitlici*  party  at  tho  tiuu« 
of  tliu  delivery  and  acct'jttance  of  tho  parcels  by  the  carrier,  tii(> 
conrso  of  tlie  l)iisines.s,  tlio  practice  of  the  carrier,  and  all  otlur 
attending  v;ircMinistanci's,  the  same  as  any  otlier  contract,  in  order 
to  determine  the  intention  of  the  parties."  This  is  tho  simplest 
of  elementary  law,  is  in  perfect  accord  with  the  actual  holding  in 
the  New  Yorlv,  Massachusetts,  Maine,  and  Hnglish  casea  which  we 
iiavo  examined  on  this  sul)ject,  and  with  the  views  of  (Jhief  Jus- 
tices Waite  and  llinuian,  and  is  in  Hat  anta,<;'onisni  to  the  holdin^^ 
of  tho  mere  majority  of  the  judges  in  the  Connecticut  castis,  and 
to  their  reasoning  which  culminated  in  those  badly-decided,  abso- 
lutely nonsensical  cases. 

We  lind  in  this  case,  quite  as  wo  expected  from  the  evident 
misunderstanding  of  Judge  Iledlhdd  in  his  works  on  Carriers 
anil  Railways,  referred  to  by  us,^  that  the  Vermont  cases  are 
tinctui-ed  with  his  inaccuiate  views  on  the  sui)ject.  We  are  not 
surprised  to  lind  him  saying  in  this  case:  "There  has  been  an 
attempt  to  push  one  department  of  the  law  of  carriers  into  an 
ai.'snrd  extreme,  as  it  seems  to  us,  by  a  misapplication  of  this 
rule  of  the  carrier  being  bound  to  make  a  personal  delivery, — 
that  is,  by  holding  the  first  carrier  upon  a  route  consisting  of  a 
succession  of  carriei's  liable  for  the  safe  delivery  of  all  articles  at 
their  ultimate  destination."  Muschamp  c.  liancaster  Ily.  ('o.-  was 
evidently  the  leading  case  Judge  Redlield  then  had  in  view.  I'.iit 
that  case  did  not  rest  at  all  on  an  application  or  "  misapplication 
of  this  rule  of  the  carrier  being  bound  to  make  a  personal  deliv- 
ery," but  rather  on  the  fact  that  there  was  matter  in  that  case 
from  which,  prima  fid-if,  the  jury  might  imply  a  "  particular  con- 
tract." The  law  in  that  case  is  in  principle  identical  with  tlie 
hiw  as  we  have  quoted  it  from  the  head-note  of  the  Vermont  case, 
namely,  that  a  carrier  may,  "  eitfier  crpri'ssli/  or  hi/  fair  implint- 
tion,  undertake  to  do  something  more  "  than  merely  carry  goods 
over  his  own  part  of  an  entire  route ;  "  and,"  as  previously 
quoted  from  the  head-note  of  the  Vermont  case,  "the  question  as 
to  the  time  and  place  when  tho  duty  of  the  carrier  ends  is  our  4 
rotitniof,  to  hi'  ih'ti'r mined  hif  the  jin\i/  from  a  eoyys^ideratinn  of  dU 
that  was  said  h//  cither  party  at  the  time  (f  the  (Jelireri/  ami  aecept- 
ance  of  the  parcels  by  the  carrier'^  etc.,  "  the  same  as  anij  ot/ui- 
contract,  in  order  to  determine  the  intention  of  the  parties^ 

Indeed,  we  find  Judge  Redfield  himself  admitting  this,  where 
he  says: 3  "  Muschamp  r.  The  L.  &  V  Ry.  Co.*  is  tlie  only  Hiil'- 
lish  case  much  relied  upon  in  favor  of  any  such  proposition,  and 


1  Supra,  ji.  96  ct  srq. 

2  8  M.  &  W.  421. 


3  At  p.  200. 

*  8  M.  &  VV.  421. 


¥ 
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ihit  mu  h,  hi/  ihe  court,  m,i  „„,,,, ,., 

"";;'  ;■"  ""■  <■".«■•■  A^d'^uL?  .tf-r:  ''■''•'■ ''''^''■'•"''''•-«- 

"H  ;»>.,.».  „.,„  o„o  .]„.t  „,„,,, ,  ,„  2  kv.  '  '""■'"■'',''"'■  '^'""™'--'  " 

i;«  thai  w„„i.i  ,„.„,.„  a.aM;,„u:t ;,;;,""  ".r'"-"" ""-  -'-i'l'  < 

cons  .Inahm,  ll.at  ,•„  „„■,  ,„     ^^^"     *"  (  ,c  ...xt  ca.TicT.  I,y  „,„ 

™noo,.„t  CO,,,,,  which  ,nct  »  1 1,    c^",  "f  .1.0 

,.,,      ■  '■'."'-•   •"•'!  .I"«„  in  fJa,,!!"",  r/'V.y- "^  '"  '"«  treatises: 

■"1"  °  ;""'■'>  S-'"c.,ally  rcJ„,.,L'    n>  ;  ,^,1    ;;■"  ■'"■'" "'i""al- 

^:>'"-  in,...,.,.:,,,,;,    A    «  ha"!  '"•^-"""'*  "'•  "-^t-o.,  i.  „„„ 


'  'J  T.  li.  581     • 
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wliich  by  the  remotest  iin[)liciition  could  be  unpUeily  is  laid  down 
in  that  case  ;  nor  is  it  oihi'i'wise  than  in  full  harmony  with  llic 
later  Kn,i;li«h  cases.  The  case  wj>s  an  express  contract  to  carry 
goods  to  Manchester  only,  and  there  deliver  them  to  another  car- 
rier, to  be  taken  by  that  other  carrier  to  Stockport;  anil  as,  under 
the  express  terms  of  the  contract,  the  oblii^ation  of  the  defendants 
as  carriers  ended  in  Manchester,  it  was  held  that,  their  carriairt;  nt 
the  goods  as  per  their  express  contract  being  there  ended,  they 
were  not  liable  as  carriers  for  the  accidental  ilestruction  oi  the 
goods  by  fire,  after  they  had  been  warchouse(l  in  Manchester,  as 
the  defendants  were  then  merely  warehousemen,  and  no  longer 


carriers. 


The  actual  holding  of  the  Vermont  case  does  not,  any  more 
than  that  in  the  New  York,  Massachusetts,  or  Maine  cases,  at  all 
aifect  ill  any  way  the  sound  general  principles  of  construction  o! 
Contracls,  as  applical)le  to  carriers,  as  laid  down  in  the  entire  un- 
broken range  of  Hnglish  cases  on  the  ipiestion,  from  Upstoi^  . 
Clark  1  down  to  the  latest  English  case  on  the  subject. 

Judge  lledfudd  says,  in  the  Vermont  case  we  are  considering  -.^ 
"The  defendants,  unless  tlu^y  have,  cither  erprvsiflij  or  hij fair  iin- 
pliration,  undertaken,  on  their  part, /o  Jo  sottn-thin//  more  than  de- 
licer  the  parcel  to  the  irharfinj/er,  are  no  more  liable  for  its  loss  than 
they  would  have  been  had  it  been  lost  upon  ever  so  extensive  ii 
route  of  successive  carriers,  had  it  been  intended  to  reach  some 
remote  destination  in  that  mode.  But  If  the  plaintiffn  eunxatixij 
the  jar//,  that  from  the  eireumsta.ices  attend! nij  the  delirvrij,  or  *L' 
courxe  of  the  business,  they  were  fairly  justilied  in  exjjecting  the 
defendants  to  make  a  personal  delivery  at  the  bank,  they  must 
recover;  otherwise  it  seems  to  us  the  case  is  with  the  defendiiiils." 
That  is,  if  the  contract  was  only  to  "  deliver  the  parcel  to  the  whar- 
finger," as,  in  eifcct,  it  was  in  Garside  v.  The  Trent  Nav.  Co.,"^ 
then,  on  such  delivery,  the  contract  is  performed.  But  if,  "  either 
express!//  jr  h  if  fair  implication,^''  the  parties  "  undertake"  "  to  do 
something  more  "  than  this,  as  in  Muschamp  r.  Lancaster  Ry.  Co.,* 
and  tho  cases  following  it,  then  that  express  or  implied  contract 
must  be  performed ;  and  "  if  the  plaintiffs  can  satisfy  the  jury 
that //•o//t  the  circumstances  attendinrf  the  deliver//,  or  the  course  nf 
the  husiness,  they  were  fairly  justified  in  expecting  the  defendants 
to  make  a  [)ersonal  delivery"  of  the  goods  at  their  ultimate  desti- 
nation, "  they  must  recover ;  otherwise  .  .  .  the  case  is  with  the 
defendants."  ^ 


1  2  C.  &  P.  596. 

a  At  p.  212. 

8  4  T.  ]{.  .581. 

«  8  M.  &  W.  421. 


*  It  is  also  worthy  of  noto  in  tliis  imsp 
(soe  p.  214)  that  .TudRe  UedficM  lays  tlic 
saint'  stress  on  one  tliroiigb  ])aynii'iit  of 
freight  as  is  done  m  tho  English  cases  of 
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All  this,  from  Jiulgc  Redficld  himself,  is  a  clear  niul  acciirfito 
exposition  of  wliiit  is,  uiuiucstionably,  the  only  posHililc  hoiio.st, 
iiilolliLiviit  (Irdiu'tioii  from  the  whole  uniform,  iinl)rokcn  scrir.s  of 
Hnglisli  decisions  in  tin;  matter ;  anil  we  have,  so  far,  found  nothing 
to  convince  us  that  the  iiourts  of  any  State  in  the  Union,  except 
of  Couut'cticut,  have  decidtsd  otherwise;  and  the  allfuri!  "  Amer- 
iciiii  rule  "to  the  eonir.iry  so  far  as  we  have  yet  cxMUiiurd  the 
cases,  seems  to  have  no  furllier  exist«'ncc  than  is  juslilicd  liy  the 
railicaily  unsound,  absurdly  contradictory  decisions  ol  hare  ma- 
jorities of  the  court  in  Conincticut.  We  shall  indeed  lie  surprised 
it  the  decisions  of  the  courts  of  any  other  State  have  to  be  added 
to  tiiese.     We  shall  see.' 

The  next  Vermont  case  is  Britnall  v.  The  Saratoga,  See.  R.  R. 
Co.-  Here  the  defendants,  who  were  carriers  to  Castleton,  re- 
ceived goods  for  IJoston,  but  under  a  receipt  which  meant  merely 
their  carriage  to  Castleton,  for  freight  to  that  place ;  thence  to  be 
forwarded  to  IJoston.  The  court  so  held  as  the  fair  iujplication 
from  the  language  in  the  receipt.  The  main  (piestion  in  the  case 
was  as  to  the  Ijui'den  of  proof  simply  ;  the  judge,  in  an  action  for 
the  loss  of  the  goods,  having  directed  the  jury  that,  the  goods  hav- 
ini;'  lieeii  proved  to  have  been  delivered  to  the  defendants,  and  not 
received  at  their  ultimate  terminus,  the  burden  of  proof  was  on 
the  defendants  to  show  that  they  had  performed  their  part  of  the 
coiifruct  by  delivering  the  goods  to  the  connecting  road  at  Castle- 
ton. We  apprehend  that  the  correctness  of  this  decision  will 
scarcely  be  anywhere  (piestioned.  The  same  question  was  dc- 
citled  in  l>ay  r.  Ridley,^  where  goods  were  delivered  to  the  de- 
fendants for  carriage  from  Hnrlington  to  Troy,  and  the  defendants 
clainieil  that  the  burden  of  }»roof  was  on  the  jdaint ill's  to  show 


',r,; 


[f^ 


lly.l,.  r.  Til,.  Trent  Nav.  Cd.,  5  T.  R.  389, 
and  ill  MrMliaiiip  v.  l.uiK^ustt'r  Hy.,  8 
.M.  it  \V.  121,  as  ail  assistant  in  the  con- 
stiiiiiinii  (ii  till'  cianifr's  contract.  lie 
tivatcil  tiiatas  iiiakiiif,'  "more  stroiif^ly  in 
lavur  1)1'  till'  ]ilaiiiliirs  than  anythiii;,' dsu 
ill  the  case,"  in  raisinj^  an  iiiiplicil  con- 
tract to  cany  the  j)a(;kai,'e  to  its  ultimate 
Ji-stiii  itiiiii. 

'  111  Noves  t».  The  Rutland,  &c.  R.  R. 
I'o.,  -27  Vr.  110,   licllicl.l,  C.  .!.,  ilcliver- 

in;,'  the  niilL;ilieiit,  it  is  saiil,  "  It  seems 
to  !i.'  ninv  well  settled,  that  railroad  coni- 
paiii  's,  as  cdiiiMKin  carriers,  may  make  valid 
cniiiiiicts  to  carry  beyond  the  limits  of 
tliiir  own  road,  either  hy  land  or  water, 
iiiiil  thus  hcconie  liable  tor  the  nets  and 
ni'i;liMts  of  other  carriers,  in  no  sen.se 
uinli'r  tlnir  control."  This  is  in  opjio- 
sitiiip  to  tile  ('(innecticut  ca.se.'?;  and,  to 
sustain  tills  [iroposition,  the  learned  chief 


justice  cites  three  (jiiite  im|iiirtant  rabcs, 
the   soundness  of    tin'    di'ii>i(iiis    in    all 

which  we  fiillv  n ,i,'iiiM',  vi/.,  Mnsi  liamp 

V.  Laiica.ster  "itv.  Co.,  8  M.  .V  \V.  421  ; 
Weed  V.  Sarato^'a.  &c.  K.  U.  Co.,  19 
Wend.  T).'!!,  ami  Karmers,  &c.  liank  v. 
Chanii..  Traii.s.  Co.,  'J:!  Vt.  ISO.  He 
add.s  :  " /<  has  ncvir  l» in  t/n,sH,,ii</l  that 
carriers,  whether  natiiiai  or  artilicial  \>vi- 
sons,  nii^ht  hi/  usmie  or  ruiilrni/  [iind 
"contract"  involves  cxprcNS  or  implied] 
bind  thcmsidvcs  to  d'livir  paicils  and 
merchandise  iM'yonil  tin-  strict  limits  of 
their  own  line  in  town  and  conntiy  ;  and 
in  such  ca.se  could  only  e.xomiate  them- 
selves by  a  personal  delivery."  Tlii.s,  as 
we  have  shown,  is  exactly  the  law  as 
uniformly  held  in  England. 

'•*  32  Vt.  665. 

8  16  Vt.  48. 
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that  tlic  goods  vvcro  not  delivered  at  Troy  ;  but  the  court  very 
properly  held  tliat  this  was  not  one  of  tlie  cases  where  the  pluin- 
tifl's  were  rcipiired  to  prove  a  negative. 

The  case  of  Morse  v.  Jirainerd  '  is  an  imj)ortant  case  on  the  sub- 
ject, because,  while  on  the  one  hand  stating  inaccurately  the  law 
in  Kngland,  the  case  itself,  like  so  many  of  the  other  cases  we 
have  found  in  this  country  which  are  assumed  to  be  decisions  op- 
posed to  those  in  Kngland,  is  in  strict  harmony  with  the  Englisli 
decisions.  The  court,  in  this  case,  held  —  agaiji  right  in  the  teeth 
of  the  (Joiniecticut  decisions,  on  both  groinuls  on  wliicli  those  cases 
were  decided  —  that  the  defendants  were  lialile  for  injury  to  cattle 
happening  beyond  their  own  iuuncMliiite  route,  under  an  implied 
contract  to  carry  them  safely  to  their  ultimate  destination.'-^ 


' 


: 


>  41  vt.  r.no. 

-  i'ii'r|)iiiit,  ('.  J.,  in  delivcriii!?  tlio 
unaiiiiuous  jiiili^iiiciit  of  tliu  court,  says 
(at  p.  :"(.'):():  "  Tlic  lu'iiii'iiilf  is  now  well 
.scttliil  ill  tliis  Stiiti;  that  railroad  icnii- 
liaiiics,  us  (oiiiiiioii  carrivis,  may  make 
valid  i'oiitra<:ts  to  carry  and  transport 
[iropurty  beyond  tlie  limits  of  tln-ir  own 
roads  ;  and  when  they  do,  tln'y  aro 
bimiid  to  ileliver  llui  |iro|ierty  at  its 
place  of  destiii.ilioii,  acionliii;^  to  tliiir 
contract,  and  arc  liaMe  for  all  injury  to 
Nuch  properly  |iriorio  its  ilelivcry,  alllioii;,'li 
siiili  injury  happens  after  the  property 
lias  passed  over  their  road  on  its  way,  and 
wliili'  in  the  cliar;,'e  of  otiier  carriers  over 
whom  t!:cy  !iavc  no  control.  T/iis  cuii- 
trtirf  }ii(iii  lie  lillier  crprcas  or  iiiijiti''/." 
Tlli:'.  which  is  stated  to  lie  the  settled  law 
in  Vermont  (om;  of  the  States  which  liko 
New  Voik,  .Massachusetts, and  .Maine  hive 
been  inclndi'd  with  Connecticut,  as  hold- 
iii|^,  on  the  ((ueslion,  what  they  call  "'riie 
jillierieall  rule"),  is,  as  will  he  seen  hy  tho 
exhaustive  analysis  we  have  iiiaclc  oi"  the 
Ki  .;lisli  case>,  siijini,  pp.  7:'<-'.ttJ,  a  strictly 
accurate  statiMiiciit  of  the  law  as  it  has 
been  nnifoicdy  held  in  Kn^'laml.  And 
iillhonf^h  l*iei,>onl,  ("..I.,  tiius  so  clearly 
states  'he  law  ,is  it  is  held  in  Kngland,  for 
which  he  iiiiLthl  li.ive  eite.!  .Miischamp  i<. 
I.aiieaster  Kv.  ('o.,S  .M.  &  W.  I-Jl,  and 
the  other  I'ainlisli  authorities,  and  which 
he  says  is,  also,  the  "  Well-seltleil  "  law  of 
Verniolit  ;  like  lieillield,  C.  ,1.,  he  Koes 
ftirlher  and  says:  "lii  I'aij^land  the  rule 
is,  that  whuii  a  railroad  company,  as  com- 
mon carriers,  reeeive  property  destined 
uiid  directed  to  a  point  lieyoiid  the  termi- 
nation of  their  own  roail,  they  are  lioiind 
to  (lelivi'r  it  at  its  jilace  of  destination, 
without  a  stipiil.ition  to  that  eU'ee*.  The 
law  imposes  th.it  olili<ratioii,  upon  the 
recei|it  of  the  property,  and  if  the  com- 
pany would  avoid  .such  ubli^atiun,  they 


must  do  it  by  a  stipulation  limiting  their 
liaiiility  to  injuries  happeiiiin,'  upon  their 
own  road.'  Here  the  niistakcMs  made  of 
treating,'  such  evidence  as  w.is  received  in 
.Musrhamp  r.  Lancaster  Ity.,  8  .M.  .S:  W. 
■I'Jl,  as  conclusiv'e  ;  whereas  it  was  only 
refeircil  to  in  that  cast?  as  iirinnl  fitcie 
evidence  ;  as  evidence  from  which  it 
would  lie  eompetenl  for  a  jury  to  infer  a 
contract  to  carry  .^onds,  which  a  railroad 
had  leciived,  "(lestiiied  and  directed  to  a 
](oint  beyond  the  termination  of  their  own 
road,"  to  that  de^iLjiiiited  point.  15ut,  as 
li  lid  .Vbiiiijer,  in  that  case,  put  it,  this  is 
not  "  cor  lusive  evideiiii'  of  the  contiai't." 
It  is  ineiely  some  evidence  of  that  fait, 
which  may  be  stien.i;tlie;ieil,  as  it  was  in 
.Mus.hamp  i-.  Limaster  l!y.,  8  \\.  &  W. 
■I'JI,  by  the  surround  in;,'  facts  and  circuiii- 
stances;  or  weakened,  as  in  rpston  v, 
Clark,  2  0.  &  1".  .".US;  (Albert  v.  Dale, 
r>  A.  &  K.  04:}  ;  Syms  v.  Chaplin,  fh. 
t!:!4  ;  Scoihorn  !'.  South  ."stall'ordsliire  lly. 
Co.  (as  rcijards  tli''  ultimate  clestiniitimi, 
.Vllstralia),  a  iv\.  ;J4)  ;  and  ill  sevnul 
of  the  eases  ill  this  country  which  we 
IiiiVe  examined.  See  this  point  ably  i mi- 
sideieil     by    Chief    .Iiistiee    Waite,     ill   lii-^ 

ilisseiitiiiL;  iud,i,'iiieiit  in  l'".lmore  /■.  Tlu' 
Naii;,ituek  i;.'  I{.  Co.,  t-\  Conn.,  4.'i7 ; 
set  out  by  US  ill  Villi,  sii/ini,  p.  1  t:5,  whii  h  is 
a  Very  e  nphat'c  answer  to  tln^  ineoiieit 
stalenieil  o|  the  Knijlish  law  by  the  Vev- 
niont  court.  ISut,  I'ieipont,  C.  .1.,  ail'N  : 
"  I)Ut  in  this  countiy  the  rule  establi-hnl 
ill  most  III  the  Slates  is,  that  the  coiiiliniy 
is  lialile  for  iii.jiiries  that  occur  beyond  tlio 
tcrininatioii  of  Iheii  own  road,  only  Wc/f 
l/i'it  \/i/iiiiili  In  ihlivir  llif  /irnfiiiiil  ill  n 
])iiliif  lti'iiii)iil,  and  that  is  the  extent  to 
which  tiie  decisions  in  this  State  have,  iis 
yet,  j,'one,  and  is  as  far  as  we  are  now  dis- 
posed toi,'o."  And,  as  this  "  stipnlalinn  ' 
may  be,  as  tiny  admit,  as  we  liave  ipintcil 
from  their  judgment,  and  as  they  repeat, 
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In  Fliuld  <'.  Express  Company'  though  tlic  law  is  erroneously 
stilted  as  in  tlio  preceding  case,  as  though  the  law  wore  dilTercnt 


'■ixiiic.ss  or  iiniilii-il,"  t'-it  wliich  vm 
liiivc  iliaily  sliowii  to  bi'  tlic  1.1  w  of  Kii^'- 
liiiiil  is  lii'ii'  ailiiiittfil  to  bo  "tlic  nil  ■  v.;- 
talilislird  ill  liin.-,t  ol  till'  .Stiitis,'  or,  till- 
s()-iiillc'il  "  Aiiirii'-.iii  rule."  Ibiici',  Mic 
.SiiiuiMic  Court  ol  Vcriuoiit  i!.\|iliiiii  how  it 
is,  that,  iis  \\l^  liiivt  so  liir  .shown  is  ti.'^ 
rase,  tllili'  is  —  oUtsulf  of  the  (,'olllli'iliiiit 
1  iiM's,  whiiii  urn  liciidctlly  siii  ijmiri.i, 
uihhr  '.vlial  sli'MJil  1.0  known  iis  " 'riiu 
(".iiiiiri  ti(  11'.  li'o/'x"  and  not  "The  Aiiicr- 
icaii  li  ih'  '  -  >;iiili  all  absoiiito  unil"itii- 
itv  ill  tlic  |>riiu:i|ilc  of  ihn  ca.scs  on  tiic 
siilijcct  decided  in  Kii^iaiid  aiul  in  this 
country ;  hicludinj;  New  York  Miussa- 
chiiictis,  Maine,  and  now  Vemiont.  Xo 
c.isc,  lietler  than  the  Vernioiit  ease  \vi;  are 
m^i  now  cxaiiiiliiiii,',  of  Morse  c.   IJraiiicMJ,  41 

Vt.  t>:i\,  snows  till'  entire,  iibsoliite  soiind- 
iics  of  the  decision  111  .Muscliaiii|i  r.  Lun- 
caM.r  Hy.,  S  M.  &  W.  421,  and  Uie  .sue- 
d'cdiiij,'  Kiiiilish  di-cisioiis  on  the  suSjcet. 
.\>  t'ac  l.iw  oil  the  siibjeet  is  .so  iliiliortaiit, 
and  is  sii|i|ioscd  to  bu  ill  smdi  illtcily 
irrciiiiirilahlc  loid'iiMon,  we  s|iarc  no  labor 
iir  space  in  onler  to  show,  as  best  we  can, 
liow  extreiiiely  |ilain  and  Hiniiih'  it  is. 
Tlic  fact  that,  on  the  /irniriii/r  iii\i.lved, 
llnic  should  be,  in  the  iiiaiiy  eases  dc- 
idcil  ill  Kiij,'laiid,  such  en'ire  iiniforiiiity 
a^Illcre  is  ;  and  that  on  tli.il  lirinri/ili,  the 
^lllllt^,  in  every  ease,  have  been  iinaiiiinons 
ill  thcirjild^'liii'iits  ;  ami,  that,  in  Kiii^land, 
the  coricetltiss  of  such  |ilinci|i|e  has  lie\er 

1 II  even  c|iiesli(i!icd  liy  counsel  or  text- 

wiilcrs,  shows,  at  'east,  an  entire  absence 
tlicie  of  any  doubt  as  to  the  soundness  of 
tlii'ir  ilirjsioii.s  on  the  i|ilcstion.  In  Morse 
r  liiaiiierd,  41  Vt.  .""..'.O.  the  deh'lidants 
ilaliiii.d,  ciliiiij  the  Colilieeticut  and  some 
ol  llie  .New  York,  .Massitehusetls,  and 
Venn. lilt  eases  which  we  have  examined, 
that  tiny  Were  not  liable  for  any  injury  to 
the  callle  that  liap|ieiied  after  they  parsed 
iilf  riciiii  the  ro.ids  of  which  they  had  the 
cliaijre  and  iiialiaLjenieiit,  on  to  the  eoiinect- 
iiii;  luads,  and  on  their  way  to  their  iilii- 
iiiatcdi's! illation.  The  court,  after  statiiijj 
tlie  law  as  wc  liave  '|U()ted  it  from  their 
j'liiyiiient,  jn'oceeil,  in  the  stricti'st  liir- 
iiioiiy  with  tliu  Kiit;lisli  decisions,  and  in 
viry  ciHpJiatic  opposition  to  the  "dm. 
ii'Tti  'It  nili's,"  thus  to  argue:  — 

'  I',  tieii,  the  (lefeinlaiits  are  to  be 
made  liable  in  this  ease,  it  iiiilst  lie  upon 
llie  ;;ioiiiid  ih.'t  they  leceived  the  jiropcrly 
ill  ipic>tioii  under  a  eontriu't,  ,r/iirss  nr 
imjili.'l.  III  ili/iivr  if  ,it  Mdlioiil,  il.t 
ji/.dr  iif  (listiiiii/ioii.  Il'lii/hir  l/urr  mis 
«"('/i  (I  i-iiiitnid  or  not  is  nut  in/ y  a  question 


o''  fuel.  III  III'  dititmiaal  u]>on  tin:  mustii's 
irinirt  and  Ilir  cvidiiio:  r-i'irri-d.  ["How 
tliorou,t,'lily  Kii,nlish!"j  That  tlieio  was 
no  (  xprcss  contract  for  tlie  delivery  of  this 
I'loperty  at  Medlbrd  is  conced'd.  Was 
there  an  implied  contract  to  tl:  i|  cni'ct  ? 
From  the  master's  report  and  the  testi- 
mony of  I).,  one  of  the  dclciidaiits,  which 
is  referred  to  as  a  part  of  said  reiioit,  it 
appears  that  there  was  a  business  arranfji!- 
Ilielit  entered  into  bet  wain  the  severul 
road;,  that  constitute  a  line  of  communioa 
lion  by  railroad  from  ( >^nlcnsburgli,  in  the 
State  o''  New  York,  to  Itostoll,  .Mass.,  for 
the  transmission  of  )iassenj;ers  and  frcif^lit; 
that  in  this  chain  the  Verniont  ^Canadii 
and  the  Vermont  Central  railroads  coii- 
siitute  linkfTJ  that  under  ,'''s  iiil:in;,'einelit 
when  a  car-load  of  luoperty  was  sent  Irom 
one  (loint  upon  the  line  to  aiiollcr  it  went 
to  its  destimitioll  without  a  eliane;e  of 
cars;  the  amount  to  be  paid  for  carrying 
the  property  throu;,di  the  wlicde  distance 
was  af,'ieed  upon  and  tixeil  at  the  jdace  of 
departure  liy  the  jiartics  receivint;  it  ;  this 
sum  iiii;,'lil  be  paid  in  gross  liy  the  con- 
sIl^iioi  ill  advance,  or  by  the  consignee  on 
Its  arrival  ;  the  licighl  was  not  to  b"  I 
to  the  several  roads  over  liiiidi  the  prop- 
erly ]iassed  in  its  transit,  but  the  amount 
whi(  h  each  was  to  receive  was  adjusted  be- 
tween llieliiselves  ill  their  molil  Illy  sett  le- 
iiients.  This  iii(i)ierty  was  billed  through 
from  the  place  where  received  to  the  place 
to  which  it  was  sent  ;  and  the  way-bill  in 
this  ease  is  (piite  sigiiilicaiit  of  what  the 
jiiactice  was,  and  \w\s  \\w  parties  under- 
stood the  transictioii.  It  was  as  follows: 
'.Merchandise  transpoited  liy  the  f"i>tees 
first  mortgage  bonds, \'crmoiit('i'nlral  Kail- 
road  t  oiiipaiiy,  /;vi//(  Siriiiili)ii,\\ .,  to  .Med- 
fold,  Mass.,  November  14,  IS.'i'.i.'  Tlinu 
is  entered  the  iiiiinlierol  the  car  and  name 
(if  the  owner,  iiaiiie  of  the  I'oiisigiiee,  de- 
scription of  the  property,  wei;;hl,  rate  /icr 
hiiiidreil,  and  the  whole  amount  of  the 
tieight,  'fiiiiiidile  III  llif  siiilinii  siiif  til.' 
I  These  italics  arc  by  tin  court.]  When  a 
jiaity  sends  a  car-load  of  live  stoik  over 
the  loads  he  is  entillcd  to  a  free  pass  over 
.ill  the  interniediale  roads  on  the  tr.iin 
with  the  car  to  its  place  of  dc>tiiiation. 
.Sin  h  a  pass  w,is  given  to  Moisc.  These 
facts,  and,  in  short,  without  stop]iing  to 
enumerate  further,  tin'  great  mass  ol  laets 
and  testimony  niioiled  by  tlu'  master,  are 
coiisis;"iit,  and  many  of  lliem  oi'ly  con- 
sistent, with  the  idea  of  an  asso'n.'d  lia- 
bility to  traiisjiort  the  |iroperty,  in  this 
case,   from  riwuntun  to  Medford.     Such, 
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in  Eiifrltiiul  from  what  it  is  in  this  country,  the  case  itself  is  de- 
cided in  strict  conformity  with  the  holding  in  the  Knglish  easi's. 
In  this  case,  the  defendants'  agent  expressly  told  the  phiintirt, 
who  wished  to  send  a  package  l»y  express,  from  East  iJerivshiio 
to  Jericho,  Vermont,  "  that  the  charges  would  he  thirty-live  cents 
to  Essex  .function,  and  that  he  could  not  bill  beyond  that  place 
as  ih'  ili'fnithintH  mute  did  not  extend  deijond  it.''''  The  plain! ill' 
said  he  wanted  "  to  pay  through."  The  agent,  Paul,  replied  that 
lie  thought  it  would  cost  twenty-live  cents  by  stage,  but  that  if  it 
should  be  more  the  plaintiil'  must  pay  it.  No  contract  to  carry 
th(!  parcel  through  the  whole  route  as  carriers  could  possibly  lie 
implied  from  such  facts,  any  more  than  from  the  facts  in  such 
cases  as  Upston  v.  Clark,'  Gill)ert  v.  Dale,'*  8yms  v.  Chaplin,' 
Carside  v.  The  Trent  Nav.  Co.,*  or,  as  regards  the  original  con- 
tract, in  Scolhorn  v.  South  StallfordsJiire  Ry.  Co.,®  to  carry  the 
goods  to  Australia.  The  court  in  the  Vermont  case  said,  just  as 
an  English  court,  on  the  same  facts,  would  have  said  :  "  In  the  ligiit 
of  this  evidence,  it  seems  plain  to  us  that  the  only  undertaking 
assumol  l»y  the  defendants,  or  that  the  plaintilT  had  a  right  to 
understand  was  asstnned,  was  to  transport  and  deliver  the  pack- 
age to  the  stage-line  at  Essex  Junction.  Paul  told  the  plaintii'f  ho 
could  only  bill  it  to  that  place,  because  the  defendant's  route  only 
cxtendi'd  to  that  ]»lace.  Wliat  was  said  and  done  al)out  l)tiyinL' 
for  the  transportation  beyond  there,  fairly  indicated  that  the  de- 
fendants were  tt)  assume  nothing  l)eyond  that  point. ""^  The  case 
was  distinguished  from  the  equally  well-decided  case  4'  M(U'se  c. 
Brainerd,"^  and  it  is  likewise  distinguishable  from  th;       'il-decidcd 


we  think,  must  liavi'  licfii  tlir  uiiilcrstiiiKl- 
iiii;  arnl  cxin'riniiDii  f  .Mcirsc  ainl  the  sta- 
tiim  ai,'riit,  at  Swaiitoli  at  the  time  tlin 
|)ro|i('ity  WHS   |mt  on   to  tlu'   (li't'i'iiilaiits' 

roftcl  at  tliat   I'laci'.      It  was  ai nliii^'  to 

tlu'  ri'^iiilar  ami  cstalilislicd  ((misc  ol'  ilnir 
business,  aiiil  s'li'li  an  a^'rccnii'iit  wmilil 
liavc  Iwrn  wiiliiu  tlic  li'^itiinafc  sc(i|h'  nl' 
tlio  aiitliDiity  111'  tln^  station  aj^ciit.  We 
think  ihi'  I'liir  mitt  just  ini/iNta/iiin  from 
tlie  wlitii''  (•'(*•,  as  we  liavi'  it  Ih'I'ow  us,  is 

tlmt  thi'   (Ict'rnil  ints,  wIumi  they  n ivnl 

th(!  pfo|M'ity  ol'  Niorsc,  took  u|M)n  tiii'ni- 
si'lvi's  \\\f  oiili'.;alion  to  tiansiioit  tlif  |i|o]i- 
t'lty  safi'ly  I'lniii  Swantnn  to  Mi'iU'cinl,  and, 
sui'li  lii'inj;  the  casi',  thi'y  arc  lialili'  to 
iMoiNi'  tor  []\\'  injury  Ihi-  property  sus- 
tained on  its  way,  as  reported  hy  tlio 
master." 

Ill  wliat   ]ierf('('t  a<'oord  is  all  this  with 
the    Knf,'lish    ile,  isicm-!,    and    how    utterly 

Opjiosed  tit  tile  I 'ouuei'tieul  eases,  wlielO 
till'  liiueli  stronijiT  I'videliee  of  the  issin; 
of  tickets  and  n (rivinfj  /in if  (itr  \]ii-  entire 
route,  advertisiiifr  that  the  guuds  woiihl  he 


/ii/,i/i  Ihrmiiili  Id  llin'r  <(rs/iiiii/iiiii,  a;,'reeiiij,' 
to  way-iiill  them  throuf^h,  and  o'.lier  ivi- 
denee  of  the  saliii;  nature,  was,  alter  soiiie 
lliietnatioii  and  amid  neieh  seli'-cciiitiaiili'- 
tioii,  in  opposition  to  the  Knjilish,  Niw 
■^'ork,  Massaehusetts,  Maine,  and  Viriiiniu 
eases,  held  to  he  not  evell  /iiiiini  I'lirir  i\\- 
ileiiie  ol'  ji  eontiait  (tiiouj^li  pieviniblv 
huidiii','  the  eontrary)  heyond  their  own 
inmiediate  route  ;  allhoUi;li,  as  we  liavf 
seen  at  one  staj,'e  ul'  tile  matter,  ill  llmwl 
v.  The  New  Yolk  &  New  Haven  li.  IJ.  Co., 
'2-i  ''ollll.  .""id'i,  j'lOS,  ,i  srif.,  Iliey  ahiilldcii 
that  piisitidii,  and,  in  ellect,  held  lliat 
there  would  havo  heen  sm  h  a  coiitriit. 
hut  that  the  ('(imiiany  under  their  eli;irtir 
were  incapaeiiated  rri;m  making  it. 

1  2  C.  &  ]'.  WA. 

1  r.  A.  &  K.  CVX 

8  .')  A.  &  K.  tl.'U. 

«  4  T.  U.  .^81. 

6  8  Kx.  341. 

«  iladd  V.  Kxpipss  Co.,  52  Vf.  at 
p.  312. 

'  41  Vt.  .ISO. 
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b^nghsh  cases  on  the  s,.}.;.  .  *"' 

,(,„•(,,,,  »"-^ii  cases  Oil  the  subject     v    I      ^"•'  '""'  ^Iie 

^^•""- -'-le,  .e  think  t,     r  '  '''  ^^'"^'  — -larl, 

>^-^-  ,Vo,k,  M.:saclal"t"",i^;r-^  ^^«-'  ^-^  -ore  than  . 
■^'",ir.ilar  and  wide  misun.h^,'  '^   ,    ''""^  ^'^«'''«,  -shovv    ./  *''^ 

"'"  ''''M"-tion    ,t    ;     ^  ^"'  ^^'"."■''«''  cases  on  '  '"""^'•>'  «« 

ti'o«c  ijrr...  es^t^  "^'"^^  ^'x-Hlness  of    ,1^  "^  r'!^!^^'""'  and      ' 


""'  '""|..."stio,n  iZr  "'  r  ^^»^'i«''  cases  on  '  '"""^'^'  «^ 

tiiosc  lair.T  e-   0    ,  ^  ""'"^  soundness  of    ,'    J     ""  ''"^"'^^'o"^  and 

10  h,.;,  ,;       ^'-i;^  '-on  ass.nnod,  h.  jZ^ll^Vr'y  '"  ^'h« 
"-.■  K,„.|sh    '  r       '  "■'''^'''  '''«'  this  ,;    r'-'/'V"  ^"»'anvof 

^^»    a^  J'longJ,,  when  he  st-i/.wi     '     v       '^'"■'^- 


?.'^'-  '^  H-.  ,21. 
'  ?  I'v.  .in. 
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when  a  railroad  receives  goods  for  carriage,  addressed  to  a  partii,'- 
iilar  place,  as  it  is  thereby  implied,  that,  as  the  sender,  y>/v'//(a 
facie,  delivers  tlieni  to  lie  curried  there,  so  it  is  likewise  iinpliiKl 
that  the  receivers  receive  them  j>fim<^i  facie  to  take  tiiem  tiiere  ;  and 
that  this,  in  the  absence  ol'  any  positive  agreement  to  the  coii- 
tr'^rv,  is  eviden(;c  I'roni  which  a  jury  may  infer  such  a  contract ; 
that  lie,  in  eil'ect,  meant  that  it  was  conclusive  of  such  a  contract. 
JJut,  wliile  what  lie  naifs  is  littTuUy  true,  it  is  eipially  true  that, 
even  in  the  absence  of  a  positive  agreement,  if  there  is  any  other 
fact  connected  with  the  receipt  of  the  goods,  such  as  a  one 
hrough  charge  and  payment  of  an  entire  freight,  as  there  is  in 
so  many  of  both  the  English  and  American  cases;  or,  on  the 
other  hand,  a  payment  of  the  freight  for  a  part  only  of  the  dis- 
tance, or  any  similar  fact;  the  implication,  on  the  one  hand,  will 
be  strengthened,  as  in  both  countries  it  has  been  held  to  be  ;  nr. 
on  the  other  hand,  weakened  or  entirely  destroyed,  as  it  has  also 
been  held  to  be,  and  cipially  so,  too,  as  our  very  full  and  exhaustive 
analysis  of  the  cases  shows,  in  England  as  in  this  country.' 


*  This  cxpLiniitioii,  whicli  scciiih  to  »s 
so  very  iliMi',  and  wliiili  li:iriiii>niz(.'s  not 
niilv  till'  wIidK'  hoily  "f  tlii^  I'liiLllisli  casi'S 
witli  tliciiis  ■Ivi's,  hut  llic  mass  of  tin;  casi's 
on  till'  sulii'it  i:i  tliis  romitry  witli  \\w 
casrs  ill  I'liiiilai  il,  lias  -Most  siiij^ulaiiy 
been  lost  slight  of  in  hosts  of  wi'll-ili'ciili'il 
c:lscs  lii'it',  whi'i't!  it  hiis  hi'i'ii  iiii|iio|u'ily 
assiiiiii'il  til  it  llii'y  wi!!!'  tlcriili'd  anil  Iii'Iiil; 
(liicjili'il  i-oiifrii  to  tlu!  Kn;;lish  cusi's,  from 
those  in  .1  'I'.  R.  :i8'.»,  iiiul  8  .M.  &  W.  4-Jl, 
ilowii  lo  tlio  of  tilt!  ])ri'si'iit  tinii'.  Thu 
rasp  of  Mnllaiky  r.  P.  W.  &  M.  1{.  11.  (.'o., 
9  I'liila.  Ill,  when!  llifi'c  was  an  oxiiruss 
stipiilation  "to  forward  tlu!  floods  only, 
and  tlii'ii!  was  no  itaynicnt  of  lrci.L;lit  or 
olJuT  ciiyiiMstiincc  from  wiiich  tlf  Jun/ 
co(i!d  ill/'  r  II  conlrai.t  to  lie  lialili!  as  car- 
riers," as  tliric  was  in  Musi'liainii  v.  Lan- 
caster liy.  Co.,  8  M.  &  \V.  4-Jl,  is  in  |ier- 
fcot  liariiiony  with  the  Knglisii  cases. 
Pennsvlvania  Central  H.  K,  Co.  v.  Schwar- 
zenheri,'.r,  l.'>  I'a.  .St.  '208  ;  Baltimore  & 
Pliiladeliihia  Sleamlioat  Co.  r.  iJrowii,  ."il 
Pa.  St.  77;  l't'iiii>ylvania  It.  li.Co.  v.  Merry. 
»J8  I'a.  St.  'Irl  :  Ainerii^in  Kxiuess  Co.  i'. 
Second  National  IViiilc,  tii)  Pa.  St.  ;W4  ; 
Camden  &  .\iiil>oy  U.  It.  Co.  i\  K.irsyth,  (51 
Pa.  81,  wliich  are  cited  a.s  ce.es  opjiosed  to 
Ihe  Kli.,'lisli  cases,  are  i".  the  KtiicU'si  cii 
fonnity  therewith,  ar.i  only  ny  the  <;reatest 
distortion  can  he  I'.eemed  otherwise.  They 
are  all  covered  oy  onr  ohservations  on  the 
Vermont,  '*I,iine,  Massaclmsetts,  and  New 
York  cuses,  many  of  which  tlicy  f^reatly 
resei;dil(!.  While  what  we  have  .said  of 
those  I'eiinsvlvania  cases  is  perfectly  true, 
Clyde    f.    Hnhliard,    88    Pa.   358,    had   it 


lieen     dei'ided    in     Kiit;laiid,     instead    nl 
liciii;,'  cited  as  it  is  (se'  noti;  to  Wells  r. 
Thomas,  VI  Am.  Dec.  '2.5(),  '2:i7)  as  an  m- 
tliority  for  what  is  I'alleii  "The  Aiiieiii'.ui 
Ixille,"  would  have  lieen  coiisiiI"red  as  mn' 
of  the  most  extreine  of  tin'  \i\U'   i;iii:li.ii 
ca.ses  on  the  sitliject.   The  head-note  of  tins 
case  is:    '■'  In  t\u'.  <il).ir)iir  d/  s/ijiulaH'  a  liv 
a  carrier  to  transport  frii;.;lit  heyond  tln' 
terminus  of  its  own  mute,   it   is  not  n- 
sponsihlo  for  i!io  default  of  those  it  cm- 
jiloys  to  convey  the  remainder  of  t'le  ili^- 
tance  ;  hut  if  it   na/cis  i/sf/f  A'svio^v/ZiA'  In 
contract,  or  if  an  ftijrcrrncnt  to  In;  so  nm  I. 
fairly   inferred  from   the   hill    of  /mliin 
[and,  clearly,  on   the  ordinary  ;)riiiri|i|is 
f^overniiif;  the  eonsiruction   of  coiitihts 
uiiually  so  from  any  other  facts  from  Hluiii 
such  an  imiilieation  ci  n  arise],  il  irill  /,. 
liohle  for  a   mimlelivi'-ii  if  Ike  qomh  ihi 
another  carrier,  to  ir/ioi/t   il  has  ihlitrrni 
tloin  to  he  ca;  rieit.  to  tlieir  Hltiinah'  il,slr 
nation."     In  what   perfect  accord  is  tlii- 
with,  not  only  all  the    Miij^lish  cases,  Im: 
with   all  the  Ainerican  casr.s  we  have  - 
far  examined  on  the  suhjei't,  excejit  eii'y 
tIio.se  Connc'tieut  eases,  which,  with  tliiir 
congeries  of  liliimlers,  "stand  alone,  lik' 
.'idain's    recollection    of    tho    fall  ! "     In 
•teliveriiif;  the  jud<,'ment   the  court  say 
"  From    the   lieading   of   the    instniiiii'ii; 
[/.(■.,  the  bill  of  ladiiif,' or  freifxht  leiciii!, 
which,   in    elfect,   is   lieaded    the  same  ■>' 
thos''   in   some  of  the   Kiirjlish  cases]  tli' 
contract  for  the  carriage  of  the  honks  nf- 
pears  to  have  been  made  in  the  names  "i 
the    defendants    lielow,   on    hehalf  of  lli' 
'  Pbiliulelpliiu    &    Charleston    Stoamsliip 
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Baltimore  it  Oliio  R.  R.  Co.  v.  Schumacher^  is  a  case  identi- 
cal with  (Jarside  v.  The  Trent  Nav.  Co.,'-^  and  decided  in  precisely 
the  same  way.  The  mistake  the  court  nake  in  this  case  is  in 
quoting  from  "  Redlield  on  Railways,  282,"  the  followin<r :  "  The 
general  view  of  the  American  courts  is,  that  in  the  absence  of 
speciaK^.^  contract,  the  rule  laid  down  in  the  earlier  English  cases, 
that  the  carrier  is  onlv  liable  for  the  extent  of  his  own  route,  and 
for  tlie  safe  storage  and  delivery  to  the  next  carrier,  is  the  more 
just  and  reasonable  one."  This  is  wrong  in  two  respects  :  lirst, 
in  implying  as  it  does,  with  the  context  from  Redlield,  (juoted  i)y 
us,'*  that  the  earlier  English  cases  arc  at  all  different  in  principle 
from  the  later  ones,  which  they  are  not ;  and,  second,  in  assert iuL', 
as  the  extract  stands,  that '' in  the  absence  of  sjteeial  eontriict," 
the  carrier  is  liable  for  "delivery  to  the  next  carrier." 

In  "the  absence  of  8|)ecial  contract,"  which  may  bo  express  or 
implied,  it  would  be  hard  to  say  that  he  would  even  be  lial)le  to 
deliver  to  the  next  carrier  ;  as  his  liability  to  do  so  or  not  to  do 
80  is  always  governed  by  the  express  or  imjdied  contract  under 
which  he  receives  the  goods.* 


tence  left  tliat  tliry  Imd  (litl'tM-i'il  from  tbu 
holiliiii;  in  the  Kiii,'lisli  I'ascs,  as  rc^jaiilt 
the  law.  Tlii'ii!  would  liav  tlicii  liccn 
left  siiiijily  tin:  mixed  i|iii'.stii)ii  of  law  and 
fai't  ('()  as  to  till'  natnri'  of  tlii;  coiitrart 
which  was  to  lie  inipiii'il  from  the  circiim- 
stan<'('s  in  the  particnlar  case.  Outside  of 
the  < 'onnectieiit  eases  wt)  have  already 
.shown  that  in  not  one  of  the  American 
cases  which  we  have  examined,  is  the  con- 
struction dilfercnt  from  what,  under  a 
similar  state  of  facts,  it  would  have  been 
in  I''n<;land. 

Wells  i;.  Thomas,  72  Am.  Dec.  228  ; 
s.  ('.  27  Mo.  17,  is  another  Missouri  case. 
This  ease  merely  shows  that  where  u  con- 
nectiiif,'  railway  com])any  i-ontracts  —  of 
course,  exiircs>iy  or  impliedly  —  with  the 
original  reccivin;;  conipany  for  the  trans- 
portation of  floods  over  an  entire  route  ; 
another  conneiting  company,  heiiif;  no 
purty  to  the  contract,  and  liavinj^  h<id  no 
notice  of  it,  has  the  rij^ht  to  collect  from 
the  eoiisitjnec  their  own  freij^ht  and  re{»u- 
lar  eharf^es,  and  if  these  exceed  the  jnice 
tic  shipper  was  to  pay  forthe  entire  trans- 
port  of  the  i;oods,  he  has  his  remedy  over 
agaiiist  the  company  with  whom  he  con- 
tracted. While  this  does  not  militate 
against  the  soundness  of  the  Knglish  cases, 
it  does  go  very  far  towards  showing,  as  a 


matter  of  <'nnstruction  of  tlie  contrai't, 
where  ijoods  are  rcccivi'd  marked  for  a  •^pe. 
cilic  di'stiiialion,  foi'  wliicli  an  Mi;rced  jiricc 
is  paid  or  to  he  paid  lor  the  entire  traiispor- 
tation,  that  this  is  one,  and  hut  one,  enliio 
contract,  with  the  receiving  coinpuny  lor 
the  carriage  over  the  entire  route  ;  precisely 
as  was  the  case  in  the  much  discussed  rise 
of  .Muschanipr.  Lancaster  l!y.  (.'o.,  S  M.  & 
W.  4'.!1  ;  with,  in  this  latter  case,  anotlur 
very  strong  additional  feature,  to  whi'^li  we 
have  not  yet  referred,  and  to  which  we 
have  met  ".ith  no  refereiK'c  in  any  of  the 
cases,  lint  whi(di  we  shall  point  out  men' 
specilii'ally  at  tin-  close  of  (uir  examination 
of  this  class  of  the  cases. 

J  2!t  Md.  Ids. 

2  4T,  1{.  .ISl. 

*  Sii/rir,  J).     7. 

*  There  is  really  no  siieh  thingasa  I'ase 
where  a  car.'ier  receives  goods  for  trims- 
portation,  and  viitlfrlnkrs  to  transport 
them,  without  a  special  contract  express 
<pr  implied.  All  that  is  really  correi  t  in 
the  ivileratcd  jiassage  iploted,  is,  that  ia 
till"  alisence  (tf  an  undertaking  to  transport 
the  goods,  the  carrier,  /"/•  ril'iisaci  to 
Iniiis/hirl  till  III,  is  lialile,  at  common  I  iw, 
only  for  refusing  to  Iranspoit  ilieiu  over 
Ins  own  route  and  delivery  at  its  teriniiiiis 
in  the  custonniry  way.     liut  this  has  no 


{n)  It  is  put  in  Oroy  v.  Jackson,  51  ea,so  more   particularly,  infrn,  we   think 

N.   \\.  !»,  as  entirely  a  (luestiou  of  fact  ;  we  will  be  able  to  show  tliat  it  is  latlier 

but  we  cannot  (]uite  as.sent  to  that  |io»i-  what  is  oftcm  called  "a  mi.xed  (luestion    ■    .  '  "h(m',),,  of' {{,.,if 

tion.     When  wo  come  to  exainiue  that  oflaw  and  fact."  ■  '"•''' "nv  ']'i,,.  v,..i. 
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Lawrence  v.  Winona  &  St.  Peter  R.  R.  Co  ,^  wlille  decided  by  a 
court  which  purported  not  to  agree  with  the  late  Englisli  deci- 
sions, seems  to  us  to  go  even  beyond  tliose  decisions.  The  goods 
in  this  case  were  received  "to  be  forwarded,"  with  an  e.xjjross 
provision  tiiat  the  defendants  assumed  no  other  responsibility  loi 
the  safety  of  the  goods  than  might  be  incurred  on  their  own  road. 
Under  such  a  C(mtract  the  carriers,  in  England,  would  be  held 
liable  as  such  only  to  their  terminus,  and  as  forwarders  thereatkr. 
But  in  the  Minnesota  case  the  defendants  were  held  liable  for  u 
loss  of  goods  in  the  defendants'  warehouse,  after  they  had  reacluil 
their  terminus,  and  while  they  were  there  await'ug  the  next 
carrier.  Irish  w.  The  Milwaukee  tfe  St.  I'aul  Ry.  (Jo.^  holds  tliat 
carriers  receiving  goods  marked  for  a  destination  beyond  tiieir 
own  route,  continue  liable  for  them  as  carriers,  where,  without 
delivery  or  notice,  or  an  attempt  to  deliver  them  to  the  next 
carrier,  they  store  them  in  tlieir  own  warehouse  and  they  are 
there  accidentally  destroyed.^ 


'fi: 


11  I:, 


North  ('iii'oliiia  case  would  warrant  a  jury 
in  inl'cniiii^  a  coiilract  ti)  i;arry  f^cxuls 
thnin>;li  to  tlu'ir  ultimate  ili.stiiiatiini,  in 
tllH  Niirlh  ('aniliiia  case,  as  far  as  tlii; 
([Ut'sticn  was  oiu'  id'  fai^t  tor  diis  jury,  tlif 
jury  cxpn'ssly  I'nuuil  that  tlii'  lacts  in  that 
cast!  (lid  show  such  a  siiccia]  icmtrat't.  It 
will  thus  1k'  cjlisiTVfil  tliat  while  of  th(! 
thrci!  cases  citcil  in  tlie  North  ("aroliiia 
case  two  of  them  do  not  affect  tiie  ijues- 
tioii  involved  in  it,  the  tliini,  the  New 
Hampshire  ease,  on  the  main  fjrouml  on 
which  the  North  Carolina  ease  wasdeciileil, 

—  that  no  sjiecial  couti'aci  was  shown,  — 
is  clearly  not  in  harmony  with  it.  And 
in  a  later  New  llain]ishire  ease,  Cray  v. 
Jackson,  51  N.  H.  !>,  the  ilecision  is  ex- 
pressly o|)i)osed  to  the  North  Carolina 
ca.si),  on  tli(!  f^rounil  that  the  ([uestion  is 
exclusively  one  for  the  jury.  And  wliilc 
wo  cannot  assent  to  that  view  in  all  cases, 

—  a  point  we  consider  wlien  we  state  the 
New  Hampshire  cases  more  particularly, 

—  we  think,  if  in  any  possihlo  state  of 
facts  on  the  subject  tliere  conhl  Ixt  iv 
([Uestiim  for  the  jury  as  to  wliether  the 
facts  in  i\u'  ca.se  constituteti  a  contract, 
and  what  that  contract  wa.s,  the  facts  were 
such  in  tlie  North  Carolina  case.  And  wo 
think,  not  only  \inder  the  unifonn  hold- 
ing of  the  Knf^lish  ciises,  but  in  harmony 
with  the  larj^e  majority  of  the  cases  in  this 
country,  which  are  usually,  but,  as  we  have 
shown,  erroneously,  (Uted  as  In-ing  opjiosed 
to  the  holding  of  the  Knglish  cases,  the 
judge,  on  the  trial  of  the  North  Carolina 
case,  in8tni(!t«d  the  jury  correctly  on  both 
points ;  viz.,  that  the  defemhuits  had 
power  to  make  a  special  contract  for  the 


carriaf^e  over  the  entire  route,  ami  that 
tlK're  was  evidence  to  he  considcivd  liv 
the  jury  that  the  defendants  had  ciitirnl 
into  such  speciiil  contract. 

»   1')  .Minn.  3!>i). 

-  11)  .Minn.  :}7t). 

•''  In  all  such  cases  as  these,  as  in  Gar- 
side   0.  Trent   Nav.  Co.,   4  T.  U.  :>^\,  a* 
well  as  on  tlie  wiiler  (juestion  as  to  the 
liability  of  the  receiviiif{  company  iKVoud 
its  own   route,  we  think   it  is   simply  a 
(|uestioii  of  contract,  express  or  iiii|ilieil. 
If,   as   in  this   latter   case,   the   contract, 
either  express  or  implied,   is  sim]>ly  for 
the   carriage  of  goods  to  a  speeilic  plaie. 
the  carrier's   lialiility  as  such   wmilil,  of 
<'ourse,    terminate   when    the    goods  lii'l 
reaciied   the   contract    terminus,  ami  tln' 
carriers  would  not  be  liable  as  such  imnlv 
becaus(!  the  goods  remained  in  tlicii  wan'- 
house  for  the  accommodation  of  tlie  sliip- 
per  or  his  agent.     It  is,  as  in   tlic  main 
(|Uestion,    one    as    to    the    constnii  tioii, 
whether   for  court   or  jury,   or   liotli,  »! 
the  i)articular  contract.      Such   was  tW 
ease  in  McMillan  v.  Michigan,  &••■  K.  H 
Co.,    It)    .Mich.    7l>,    where    the   (|ncstioii 
aro.si^  under  a  bill  ot"  lading.      In  this  case 
(at  p.  ll'.t)  it  is  said  ;  "There  are  a  iiuiii 
ber  of  Knglish  cases  in  which  it  has  biin 
held,  where  carriei's  receiveil  goods,  aiiJ 
gnvi'  receipt  therefitr    ir/iich  sixri^iinl  thi't 
Uw.i)  were  received  to  he  sent  to  n  poi)U  ^' 
i/oint  tlieir  line,  and  there  delivered  to  (h' 
consignee,   that  the  contract  was  ono  I'ni 
transportation  the  whole  distance,  uinm 
which  the  first  carrier  might  be  sued  foi 
a  loss  occurring  after  the  goods  had  passeii 
out  of  his  hands."    For  this,  Muschamp 
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court  held  tlmt  this  did  not  make  tlie  receivers  Iluhle  for  a  loss  of 
goods  on  a  sul».s(>(|iK'nt  connecting  line,  by  whicli  the  goods  wcro 
l»eing  "  forwanictl."  As  tlie  contract  here  was  in  writing,  tin; 
court  itseli'  construed  the  contract,  and  Ijeld  that  the  words  "  to 
1)0  forwarded  "  did  not  mean  "  to  Ije  carried."  Outside  of  this,  the 
law  as  stated  in  the  case,  as  the  uniform  law  in  this  country, 
comes  so  very  closely  to,  as  to  be  virtually  identical  with,  wlmt 
the  law  actually  is  imder  not  only  the  English  decisions,  but 
under  the  large  number  of  cases  in  this  country  which  are  usuidly 
cited  as  sustaining  a  i)Osilion  radically  opposed  to  the  Knglish 
cases.  The  court  here  adojtt  the  view  of  the  New  IJampsliiiv 
court,  in  Oray  '*.  Jackson,'  that  whether  there  is  a  contract  lic- 
tween  the  |)arties,  is  a  (piestion  of  fact  to  be  determined  from  evi- 
dence, ini.'luding  the  receipt  and  all  the  attending  circumstances, 
and  consider  it  error  to  suppose  that  what  is  called  the  English 
rule  was  estaldished  as  a  matter  of  law;  "whereas  the  leading 
case  in  that  country  proceeded  upon  the  basis,  that  the  question 
of  a  contract  and  liability  was  one  of  fact."  This  comes  pretty 
close  to  our  own  view  of  the  case,  and  tends  to  show  that  the  state- 
ment in  the  Missouri  ease, stated  KKprn,  p.  loO,  n.  2,  which  sceninl 
so  simple  and  almost  absurd, — that,  in  effect,  the  great  allegeil 
difference  between  the  Knglish  and  American  ca.ses  merely 
amounts  to  this,  that  when,  in  the  latter,  the  courts  use  the  term 
"special,"  as  they  usually  do,  or  "express,"  as  they  sometimes 
do,  they  mean  not  fj-presx,  but  "  exprenn  nr  tmplieil^^  —  if  it  do  hd! 
actually  harmoni/.e  all  the  cases,  makes  the  great  mass  of  the 
American  cases,  as  wc  have  shown  in  our  analysis  of  them,  to  lie 
in  the  most  perfect  accord  with  the  English  cases. 

The  Missi.ssippi  court  go  on  to  say  :  "  The  authorities  ///  thi* 
countrif  are  uniformly  to  the  effect  that  common  carriers  may  cm- 
tract  to   carry    and   deliver  i/ooih    at  a  point    beyond   their   "»// 
lines,  and  that  in  such  case  the  first  carrier  will  he  responsil>let'<ir 
loss    wherever    it    occurs,  —  tfie    contract   beinr/   ascertained   aw} 
determined,  in  the  absence  of  an  express  ivritten  ayreement,  fr»m 
facts  and   circumstances.      [This  is  precisely  the  Engli.sh  law.] 
Thus,  in  Cincinnati,  itc.  R.  R.  Co.  v.  Spratt,^  several  parties  o:  I 
connecting  lines  were  associated,  for  the  transportation  of  froidit 
from  Louisville,  Ky.,  to  New  York,  executing  through  bills  oi[ 
lading,  and  each  charging  and  collecting  through  bills  of  charirrsi. 
It  was  correctly  held,  that  each  were  chargeable  as  common  carrioijl 
between  the  termini  named,  and  that  in  such  cases  public  justiot)! 
and  commercial  policy  require  a  stringent  construction  agaiiu-tl 
any    intermediate   irresponsibility.     But  the  facts  of  that  casej 

15IN.  H.  9.  a  2Duv.  (Ky.)4. 


pa/:t  m.]     coxTififTu  „^^ 

""""»"'»  ™-™" -,„U0.  „r  „„„„,  ,,, 

,;      '".    '"'  f'-'^nsporfafion  over  f.oi,-  '"' ''"''■'"'""<«  'ook 

■^'^''-'^^h   in           ''' .^'^'"^'••'»^'>'    '>y    tlu.   COM.  si'    ,/'"«''"'«  of 
„'^'-'i'-w,w..„„„, .  ^''^«*  ^''0  ohI,gat.on  of 


r''iSr;,/'So;:l:;;;''vvc  have  ;,„,,,,,, 


«  30  Mil;   .,"5p''"^  ^y  "s,  stt^Bra. p.  106. 
*  16  Wall.  318." 
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tlio  carrior  who  first  loceivcs  the  gooils  ns  coutinuinj;  tlironu;liuiit 
tlio  entire  route.  It  is  uiirortumite  for  tin;  interestM  of  coiuiiu'rcc 
tliiit  th(!re  is  any  diversity  of  opinion  on  sucli  a  snbjeet,  espeeiullv 
in  tliis  eountry  ;  Ixit  the  rule  tliiit  lioUls  th«!  earricr  only  lialile  tu 
th(!  extent  of  his  own  route,  and  for  tiit;  safe  storau;e  and  delivcrv 
to  the  next  earrier,  is  in  itself  so  just  and  rcasonal)le  that  we  du 
not  hesitate  tt)  j^ive  it  our  sanetion." 

The  eiitin;  inaeeiiraey  of  all  this  must  he  (!vid(Mit  to  any  om- 
who  intelli<^ently  examines  the  Hn^rlish  and  Amt.'riean  cases  <m 
the  sui)jeet.  While  in  many  of  the  cases  in  tliis  country  tin' 
cITect  of  the  Knglish  cases  has  heen  greatly  nusmiderstood  jiml 
misstated,  a  correet  analysis  of  them  all  will  show  that  in  l']ii',f- 
land,  equally  as  well  as  in  this  country,  the  whole  liahility  of  the 
carrier  beyond  his  own  inune(liate  route  is  one  entirely  of  eou- 
tract ;  and  in  Musehamp  /'.  liiineaster  lly.*  and  in  all  the  latiT 
English  cases,  equally  with  (Jarside  v.  Trei'.t  Nav.  Co.,^  the  quos- 
tion  involved  was  siuqdy  as  to  the  constiuction  of  the  eoiitiMct. 
express  or  implied,  in  the  particular  case.  And  in  this  eouutiv. 
this,  likewise,  has  been  the  case;  and,  therefore,  notwithstaiidin^' 
the  alleged  ditYerenee  in  principle  b(!tween  the  Knglish  and  many 
of  the  American  cases  on  the  sidtject,  we  have  been  able  to  slimv, 
that,  with  the  most  insignilieant  exceptions,  the  holding  in  tiic 
cases  in  this  country  has  been  in  the  strictest  accord  with  that  in 
the  English  cases. 

Tlio  United  States  Supreme  Court  is  entirely  wrong  when,  in 
effect,  they  say  that  in  Kugland,  "  in  the  absence  of  any  sjiccial 
contract,  .  .  .  the  disposition  is  to  treat  the  obligation  of  tlio 
carrier  who  first  receives  the  goods  ua  continuing  tliroughoat  tin' 
entire  route."  The  "  disposition  "  there  is,  as  we  have  cxliaast- 
ively  shown,  to  treat  the  obligation  of  the  carrier  simply  as  one 
of  contract,  and  what  that  (!onf"'x'  is,  is,  on  the  ordinary  prin- 
ciples of  common  law  applicable  to  contracts,  a  question  of 
construction  wliether  for  the  court  or  jury,  or  both,  on  the  facts 
and  circumstances  of  each  particular  case.  Outside  of  this  radi- 
cal misstatement  of  tlie  law  in  the  Sn]ireme  Court  of  the  I'Miti'l 
States,  which  is  repeated  by  the  text-writers  in  this  country,  ami 
runs  through  so  many  of  the  cases,  there  is  nothing  in  Mi(;liiiriin 
Central  R.  11.  Co.  v.  Mineral  Springs  Manuf.  Co.**  ailectiiig  tlio 
main  question  we  are  considering,  as  the  contract  in  that  caso 
was  an  express  one  to  carry  the  goods  to  the  terminus  of  tlio 
receiving  company,  and  thence  to  forwai'd  them  by  a  connectini' 
carrier,  and  the  question  involved  was  whether  the  liability  of  the 


Iftrii; 


1  8  M.  &  W.  421. 
a  4  T.  11.  581. 


»  16  Wall.  313. 
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'  "■"•  """  '""^'"'^c'  broadly  :    i^    '''^"'"'"^^''v-s.      ,t  ,,„  ,,,,;   ^^ 

-";■  .Htura.ro  and  .loliv.-rv  t„  ,|,,    .  .       "  ""  "  '•""''■'  ■•".d  for  ,)„. 

•  "•'"7"''-  ••  Xo  .as..  ,.an  boL    .^^l  "/i""  '' -'• -'"di.  n^' 
'"  ^^-stor  transportation  ho  o       ,  "'"  •^""'•'<' •'"••'"/.tance 

"""•'•  ""■  ^■'•nin.s,an,...s   st    J  V"  ^^"'"""""'^ '>''  H.o  raiiro' d 

r"""'"'"-^  '•■•'ilroa.l,  oxco,  ""'''""•^'  ^'■'"•'-  <"••  loss  ,  „    ? 

;;Kn,ns,.ndoor'a.z;"  :;:;;;r'^r*^ 

*"'-    '.H  s„||K.,ont  fo  an.l.onVo  a   i        ;     r    /'"'  "^'''^•"^""  '■»  'Lis 

•  '--•'- ndo  approvod  i;,w'L:;'r  "'•''>•  -  ''<-t..n,  ti; 

;:r  :;" -IV''-'  ^<>  '-(d  e^  ^.!^';/^;;"^'<'  ^^'''-s  Snpron. 

""'   'L'tondants    hchnv   (uU\ntiir~    ■ 

;"'  '"  -' vancc,  hnt  ,as      t  j    iu  i „'  ""i     '''"  '''^'"''^  -'    " 

,  ";'.■'•'•''••  '><''-.so  '^  fransporfo       J' '        '^'"'r""     '^^''^^  ^vay-l.il|  wa« 
;  ".'^•';';^  '<> '-.ston,  ,va  Conc    -U  -  f        '"'^■'''^  "'••'"'"  I'ofs.lan 

'3lv„ii,.,3    „  '  '    'i/      ("iJoiitly  SO  undcr- 
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standing  tliat  much-iibiiscd  term  "special  contract")  contraclod 
to  transport  flic  horses  tliroiigh  or  licyond  tlK^ir  own  road  to  wIilto 
the  accident  Iiappen.'d;  that  otiierwise  they  would  be  forwarders, 
and  tiicir  .'iahility  would  be  di.stiiar<red  by  sal'ely  deliveriuj;  to 
the  next  road  in  tin;  line.  Notwltlistandinj^  this  ineorrect,  jukI 
entirely  too  favorable  direction  foi'  the  defendants,  the  jury  foiuid 
for  tin!  plaintilT.  Similar  inaeeuraey  is  als(<  ol)servable  in  tlie 
case  in  the  Supreme  (Jourt,  where  (hey  say:  " 'I'Ik;  fair  result  ol 
the  American  cases  li'nit  the  carrier's  liai)ilitv  as  such,  when  i 


ID 


H]»ee 


i.'il  eontraet  is  made,  to  his  own  line,  although  (here  are  ea> 


which  hold  the  lial)ility  as  eontinuin<r  (he  sanie  liu'ouuhout  tii 


whole  route,  and  such  is  (he  Kniiiish  doe(rine. 


[Non 


sefise 


1 


discussion  on  (':is  poin(  is  unnecessary,  as  the  jud;j;e  on  the  tii;il 
held.  t\vi  rule  as  we  have  stated  it,  and  as  was  uiost  favorable  lu 
the  defendants." 

(Jlearly,  it  is  not  the  Ku'^lish  doctrine,  that,  iiidepi'udent  ul 
contract,  flier*.'  is  such  a  lialtility  ;  but,  it  is  the  Kuilish  doetriuf. 
with  which  the  holdinu;  of  almost  every  case  in  (his  count rv 
agrees,  I'tintft  (o  the  above  sta(emen(s,  and  (o  numerous  others  to 
the  same  effect,  (hat  such  eontiact  may  l)e  either  express,  or  !)»■ 
implied  fidui  (he  fae(s  nnd  eii'eums(.iiifes  of  the  par( ieulai' ease. 
And,  as  we  have  intimatt;d,  (his  e;i.se  of  Railroiid  (Jompiiny  r. 
Pratt,'  in  its  aedial  holdiuLr,  is  in  (he  s(rietest  accord,  on  the  uiniii 
question  involved,  vvith  the  Kuglish  cases.'-^ 


>  '22  Willi.  lJ:t,  1-J'.»  w  ■..,, 

^  'I'liU  will  iiliiii.'l:iiitl\  a[i|ii'iir  liy  tlic 


Si;it>'.     Till-  siii;;!c  exception  tn  tjiis  li.iM- 


lllu'. 


f.ir 


IIS  \vi^  me  awiiif,  is  in  I  lie  Sinti 


following;  i|iio{mI  inns  nHiu   the  miaiiinioiis     nl    C'liiiectii  iii,    wheii'   the   ciiiitiaiv   liii> 

jllil^nielit   111'    the    Sll|'ieiiie    CciUII.        'I'liey       1 II     InM     hy     its    S;i|ire|lli!     ('i)llli 


The-  ,1 


eleii'laiils  Were  all  lii('iir|M)ra- 


Was  there  eviili'iin    in  this  easo  that  tin 


tioii  or^iani/eil   undei-  the  ^iiieral  lailio.i.l     •  l;4,l.iislinr^,  .Sci'.    \{.  \l.  C.  ijid  conl-ad 
lil.v  (if  till- Stale  III' .New  ^'lllk.     'llievjMis-      as    a    eiiiiiiiiiiii    eanier    lo    tiaiis|iiiii     tlii< 


li    III. 


|iii\veis    -{ivi'li    Id   i'i)r|ii(ialliilis      iHoiieily 


il    it 


s    ilWII     leriiillMIS    HVi'l 


gt'liciillly,  alnl    were   sillijeet    In   the  euiie-      iiilier   rnads   In    HosliHl  /      The  Weiuhl,  tl 


8|Mil|i|in;{    lialiilities.       .V^sllinillf^    llie    ease       I'mee,  ur   the  lie 
to  slaiiil   il|Mili    the  y.iiiia!    |(iiliei|iles  a|i-      liel'iiie   iis,  ,/'///( 

1>I 


(if  the  eviijeilie  is  nut 
irus  rmiijii/i lit  rruli nci 


111  the  iiuesliiin,  tl'.e  ilnell'ine   that  ml  irliicli  llir  Jlli\if  iiliijiil  liiirfuUif  jiiiJ  tht 

a  railniail  e(iiii|iaiiy  may   siilij(!(:t  itself  to  i.,  ir:lfiiiv  of  Hu mnlricl  ullnii-il.     Miist  r. 

liie  iililii^'ationsiif  il  earlier  lieyond  its  own  Morris,   It    Wall.    •*><»;     .Mills  w.  Siiiitli, 

line  has  lieell  ilislinelly  hehl    ill    the   Slati?  8  Wall.  '11.      Until  l/if  (iillliitrililiij  t,'i(iri.\. 

of    New    V.iik,    wheit-    lliis    eontraet    was  t/iistntinii  iniinl,  mni  III'' irii/'iny  nf  I'l'ntl 

made  ;    in    ;he    .State    of    Massaelmsclts,  (/;«/  ntliem,  nf  fkv  iindiim  of  l/ir  i-tiiilrncl, 

where    its    tiei'iiniianec    w.is    to    he    eniii-  ir<rr  i/ihstiniis  nf  /'iirt   /'ir  tlir  iiiii.Hiilir'iti'ni 

jileliil;     aid    in    the    State   of    Verniolil,  i>f  till' iiinj.      [f  lln  jui'ii  hniv  fniiiiil  iii  th< 


vliere    the  iillined    iiijurN eurred.       In     phiiiilijrs  fn 


III 


I  Si'    jlilillls,    llfli 


tliu   ease    if    \'  litis  I',  llilll'alo  &  St.   J.aw-      ilincr    Infdlh/  siit/ii-init   In  jiistil'ii   it,  tin 


It.  \l,    A   N.  V, 


ill',',    It  was   Ik 


111 


/(/(•/     cniufil     iiilrrt'irr     in't/i     III' 


ihld- 


tlmt    this   ;:;ila'i]ile   Ulijilied    to  eoinieelin^'       iiiifH.(ii\ 


Th: 


I'vide 


III      I  mill     tlli'sc 


roads  e.xteiid  iij{  lieyoiil  the  limits  of  till!     poiiils  may  prii|ieily  I'e  lonsideivd  at 


thi' 


(n)  This,    we    think,    is    nil    aceiirale  eideil  ease  of  Musi  hiinip  r.  Lancaster  Uv., 

statement    of   the    l.iw,    and    is,    in    ell'eet,  ,S    .M.  &    W.    |-J1;    hut,   a.   we  shall   slmw. 

Strictly  the  liiildiii^r  of  the  iinieh-attacked,  disagrees   with    tlie   lioldiiij^    in   (ii.iy  ''■ 

but,   wa   think,    the    thoiouf^hly    well-d(.'-  .laekson,  .01  .N'.  II.  !». 


I  IMC', 

|i  III' 

I;;,../- 
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Iiisiir'uice  Co.  /".  Railroad  Co.,'  anotlicr  of  tlic  cases  cited  us 
Ihiiii'  Ojiposed  to  tlu!  Eiiirlish  cases,  was  decided  on  an  express 
cuiitritci,  iiiiulc  with  other  parties,  under  the  terms  of  which  the 
(i('tV:i(lants  were  held  not  liable  lor  a  loss  with  which  they  had 
iiDtiiiiii:'  to  do.  It  is  no  more  opposed  to  the  holdiM;j^  in  the  Kng- 
li^li  eases  lliaii  is  the  previous  United  States  Supreme  Court  case 
ue  have  exaniiufd. 

ir/io/r  rout'',  TIiIn  was  iu  iiccordaiico  with 
till'  i>iiii'tii'(',  (/;((/  ir/iit/or  jhii'l  III  J'lil.sdittn 
III  III  Hiistiiii  irus  iiiiiiiijiiii'liiiif.  'I'liis  ]iia('- 
tici'  liail  lii'cii  coiitimiiMl  fur  years,  uml 
Mic  'ary  iiail  tlic  li;;lil  tu  lioM  tln'  coii- 
trart  to  lie  the  same,  without  H'l'i'ieiii't'  In 
|irc-|iayiiiiiit  or  |i(iNt-|iayiiMiit.  Tin  jtinj 
irn-f  jnslijinl  in  iiifiriniij  lluif  irluri:  a 
iiirriir  Jiiis  ii  yo/n  j'nr  Iriiiis/iDiiii/niii  nvi'r 
till  irhiili-  mull ,  lliiit  hi'  iiiid-is  tin'  iiilirr 
vnnlrnit  his  nun.  Ihii'  irhn  ciirrir-i  siiiifili/ 
Diir  his  inni  liiif,  n.i'  Ihiiiiv  foni'ni'ils  Inj 
ol/nr  liiiis,  iron,'.'  iri/iiiuri/i/,  Ihr  Jili'll 
iiiii/i  siiii,  iiiiiki  III'  i:i'lirt  his  iiirn  clniiiji's, 
iiiiil  /inn  Ihi'  fi  iii'iiiiiini  iliiiri/is  In  In'  vnl- 
Ill/ill  III/  llinsi-  />!  rfnrmitiii  llf  riiiiiiiiiiiiil 
sivcii'i-.  Itmijil  iif  till'  nil  in'  juiil  olJnTiln 
II  Jiiir  fn'i sn iii/ilinu  11/  (III  Ill/ill'  i-iiiilrnrl. 
Till'  laiii,Miaji<'  III'  tilt'  way-liiU  in  iniitc 
(■.vjiiiNsivi'.  It  (Icscrilit's  '  iiicicliainlise 
tvalispipitcil  .  .  .  Iiiilii  I'citsilam  ti)  Uds- 
toii.'  'I'laiis|i(>iti'i|  ami  caiiicil  aic  tM|niv- 
.nli'iit  trrins,  ainl  i|iiitr  <ii>tiiii't  IVoin  tlu> 
iilt',1  (if  till  WaVilili;:.  Wlii'tlirl  loiikt'il  U|i(>ll 
as  a  riiiitract  or  a>  a  iliclaiatiuii,  nr  an 
ailiiii>sioii  siiiiply,  tin-  way-liill  tiiniislics 
cviiliiicc  tliat  tlir  ( t'^ili'iislimt,'  ■niiipany 
mill  iliink  111  laiiy  tin'  Ikhscs  to  liistmi. 
ill  l.'uipt  v.  (iirat  \Vr>|.iii  1;.  I{..  i:,  S  Y. 
r>2i.  ':■.'.  s|"'akili;,'ot  till-  roiitlait  t.i  tlalis|ii.'-t 
as  II  iiiiiiiiKiii  canicr  ovi  1  otliii-  lines,  tlic 
e.iillt  sav  :  '  .Siii'li  itii  iiiiili'iiiikiini  iiiiii/  In: 
isliili! isliiil  hij  ij'/iriss  I'lmlriii't  mt  ////  sliow- 
iiiij  llinl  till'  Ciiiiijiiiiiii  III  III  il-iilf  oiil  IIS  II 
iiiri'ii  r  fin'  tin'  riilii'i  ilis/iiin'i',  01;  ni'i'iiiil 
Jvi  iijht  fur  till  iiiliri'  ili\liiiii'i',  nil  ollnr  fir- 
I'll  instil  iii'is  iiio'li'iitiiiij  nil  ii.iili'i'sliiiiiliini 
thiit  it  i''iis  til  I'lii'i'ii  Ihi'iiiiijh.'  We  think 
there  was  iniiiiii  tint  I  Villi  nil'  lii'/in'i'  Ihi 
Jiii'il  Ihnt  tin  I'liiii/iiiiiii  II mil  rliiiik'  to  I'lwrij 
this  /iri'inrhi  In  llnslnii  ;  aii<l  the  jliiy 
haviiii,'    loiiiiil    sin'h    to    hi'   tin     lint,    the 

other    eiini|iallies    ale    tl)     hi'    ileelneil     the 

a;;eiits  of  the  ilefenilants,  lor  whose  faults 

the   ilel'ellilallls    ale    restiiUlsihle."       All    of 

this  reasoiiiii;;,  is]ii(ially  the  |)orti(iiis  we 
have  itaiiei/e.l,  a>  well  as  the  netiial  lioM- 
inn  '"  ''''■'  '"'~''.  's  viriiiallv  the  same  as 
i'l  .Miiseliani|i  c.   I.aneasler   Hy.  to.,  8   M. 

i<i    W.    4'Jl,   aiiil    the   siiei (iin^    I''.ii,i,'lisli 

ei'M's :  ami  yi't  this  ease,  ainoiij;  other 
l''e  leial  ('iiiirt  (heisiuiiH,  is  heiiii;  inn- 
st  iiitly  liteil  as  thoii},'li  il  wero  liiU'i'ieiill^, 
ilceiileil. 
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,;eiie  time.  I'litt  testilieil  that  he  liail 
till  iMiiiy  years  lieeii  ill  the  hahit  of  tr.iiis- 
imilia^  horses  over  the  ih  lemlalits'  road 
Id  |'.ii>',oIl.  to  the  lii'iiilier  of  two  lnimlieil 
II  \.ar,  ami  that  l.iaves  liail  lieeli  the  sta- 
lliiii  .1,1,'elil  at  I'oIm!  tin  I'or  live  or  six  years  ; 
tluit  lieally  a  Meek  1  fore  the  lileselit  .slii|i- 
liiellt,  (iiaMs  ilieaf,'eil  to  j{ive  him  oil  that 
il.iv  iwo  }^iioi|  si'irk-eai.s  to  earry  his  liiir>e, 
to  Uosluii.  ainl  that  the  ears  I'm  liisheil  hy 
tllaves  hail  alwavs  eoine  over  tlie>c>  roails 
.ill.l    ilill\e|e,l     the    holses    ill     llustoll,   alnl 

that  llie  aiiali^'eiiieiils  male  l>y  !iiin  were 
li'eof;ili/eil  hy  the  other  roails  ;  that 
Ciaves's  olliie  was  ill  the  I'ot.Mhiin  llei;ilil- 
liiiiise,  ami  that  he  jiaiil  the  livi^'ht 
tlilii.li;h,  suiiietiines  at  riit.silain  ainl  some- 
tiiMis  at  Unstoii  ;  that  on  this  oeeasion  he 
a;;iiiil  «itll  llraves  npoll  the  |iliee  thloiij^h 
til  r.iislnii,  vi/.,  .^l.'i.'i  a  ear,  ami  that  a  way- 
hill  was  mule  ont  lor  the  horses  ainl  ears 
til  liiisloli  at  the  iniie  llielltioiieil.  Otlnr 
\viiiiis>es  f{ive  testiniony  in  eorrohoratioii, 
wliirli  it  is  not  iieressary  to  reh'r  to, 
(liavis  teslilieil  that  he  was  tin'  station- 
Iiiasti-r  at  I'l.lsilalii,  ami  ihat  the  ears  were 
liilli-il  I'l-iiiii  I'lilsilam  to  Uo.stoii,  I'in  Con- 
ninl,  as  /<! /•  hill  ;  //((('  thi-  prii'.n  injn'il 
\if\ni,  ir.is  nut  iiiiiil  in  nilV'iin'i ,  hut  it 
liiielit  liavi'  lieeii.  'I'lie  way-iiill  was 
lii-iil  il  thii>  :  '  Way-hill  of  iiiei-i'liamli^e 
tr:iii>|iiiiti'i|  hv  ( >L;ileiisliiir^  i,t  Lake  ('h,  ir- 
iiLiiii  li.  II.  Co.  Iloin  I'lilsilam  .Imntioii  to 
lli.sloii  ,-!■' C-iieoi-il,  .Maivh  •J'*,  ISiIS."  It 
ilisi  rilii's  the  two  ears  will;  horses,  ami  as 
I'liii-iiriieil  to  Pratt  1.^  l>i-i;;haiii,  at  I'loston. 
We  see  no  soiiml  olij  'i.iil  tu  tlieaillois- 
siiiii  uf  this  way-tiiil  i  I'iileiiee.  \'  . 
Miittiii   eoiitraet,    it    \wn    not    only   evi 

ili'in-e,  hilt  the  hest  of  eviileme,  wi'at 
ill"  i-.i|it|-iel  was.  it  was  i  s  liihileil  to 
I'latt     hihile    the   ears   Were    si,-  'teil,    .is   a 

|i.irt  iif  the  traiisai'tion.  If  not  a  eontraet, 
It  Was  an  ait  iloiie  ami  a  ileelaratioii  iiiaile 
liy  till  aL,'i  lit  ill  the  very  aet  of  tiailsaetilii; 
the  liu>imss,  and  as  a  part  ot  it,  whieli 
linniu'lit  II  within  the  )i|-il|ei|ile  of  the  lis 
ijislir.  'I'lii-i  evidem-e  shows  that  the  oral 
i'iii;ai,'i'ii;eiii  was  Mo  earry  his    Imrses   to 

llii>tii|i;'  lot  to  ea'iy  to  1,'ollse's  I'oillt, 
mill  tlniii-i- to  forward  to  no>toii,  hiit  '  ti) 
L'any '  as  \\,11  ami  iis  fnllv  over  the  Vei- 
'iiiiiil  ami  Massaehuseits  roads  as  over  thi; 
O^'iliiislaiii;  road.  A^aiii,  n  .s-/»-,-(7/e  prii  ■• 
was  iiiji'itil  ii/i  III  Jill'  ti'iiiis/iorliiliiin  ni'i-r  tlu 


I 


t  I'    IS 


170 


COMMKNTAItmS   ON   SALKS. 


[book   III. 


In  Myrick  r.  Mi('lii,ii;an  (^-ntral  R.  R.  Co.,'  tlio  usual  error  \n 
made  oi"  slalinu:  —  this  time  a  liltli;  uion^  spccilically  llian  usual  — 
that,  ill  Kuirlaud,  in(l<'|u.'ii(i('iit  uf  contract,  ex pross  or  iiiiplicd,  the 
doctrine  is  that  af  cuiiituou  htii' \\\v  rule  of  liability  adoplcd  is  tliut 
a  railroad  company  is  lialile  lor  ^oods  whicli  it  may  receive  lor 
carriajr(,',  not  onlv  lor  loss  or  injury  on  its  own  line,  hut  anywlicrc 
on  the  way  to  (he  ultimate  destination  ol'  the  uoods,  wherever  thai 
may  lie.  Such  a  statement  is  simply  shei-r  nonsense.  Not  a  solitiiiy 
Kni^lish  rixsi'  can  he  iomid  wliit'h  is  decidinl  on  such  a  principle, 
or  in  which  such  a  ridiculous  proposilion  is  laid  down.  In  every 
one  of  tlios(>  eases,  as  we  have  slntwn,'-  it  is  simply  a  ipiestion  us 
to  the  specilie  (^or '' special  ")  contract,  expressed  or  implii.'d,  in 
the  particular  ease.  That  it  is  held  there  that  thfie  is  any  com- 
ituni-litiv  doctrine,  other  than  is  involved  in  lin-  principles  iioveiii- 
iiej;  the  const  ruction  oi  contracts,  makiiin'  cairici's  liable  lor  tlic 
transportation  (if  tioods  over  another  railway  I'unncetimf  with  liieir 
own,  is  one  df  the  grossest  of  fallacies.  We  doubt,  very  much  — 
allhoULih  the  Supreme  Court  of  t!ie  rnited  States  say  that  a  simi- 
lar ductrinc  to  that  which  they  sav  has  been  adopted  in  Knulaiul 
prevails  in  S(une  of  the  States  in  this  country  —  il  any  of  the  cases 
in  this  country  will  warrant  such  an  assertion. 

Wfsiiall  set' (liieet  iy,  when  we  come  to  examine  the  cases  in  this 
country  which  ai'c  usually  citecl  as  bciim  in  accord  with  tin!  V.wx- 
lish  cases,  whether  they  ai'c  really  more  or  less  in  harmony  willi 
the  Knulish  cases  than  those  are  which,  though  cited  the  oilier 
way,  are,  in  the  vast  juajority  of  them,  in  the  strictest  harniuiiy 
with  the   Kniilish  cases. 

The  perversion  of  the  Hntilish  cases  is  really  wonderful.  The 
lanjzuaL!;e  in  .Myrick  r.  .Michii;'an  Central  l{.  W.  Co.''  is  scarcely  Ics.s 
wonderful.  Tin;  court,  afti'r  reb-riiiiL!,'  to  the  lan<ruaL'(^  in  the  re- 
ceipt where  catlle  are  referrecl  to  as '•  marked  and  described  ;is 
above,"  and  to  a  clause  by  which  it  was  expressly  declared  "■(hat 
the  company  would  not  be  responsible  for  any  loss,  damaiiv.  er 
ijijnry  to  the  property  after  the  same  shall  have  lu-en  sent  from 
its  wari'house  or  station,"  itiKnii'tnoiix/i/  say"  "  Thoun'h  this  rule, 
iironuht  to  the  knowledj^e  of  (he  shipper,  mijrht  not  limit  the  lia- 
bility impressed  l»y  a  specific  throuu;h  contiact  [they  evidriitly 
mean  hen'  ij-priss  c(uitract],  iirf  if  icoiilit  tend  ^>  nfnd  atty  iiij'<r- 
fiiir  i[f  xui'h  (I  I'ontrai-f  [that  is,  a  ct.wtract  to  be  inipflcil  from  siioli 
fact]  ,/V"///  t/ir  ri<-ii'i)t  nf'  ,/oodti  marked  j'ur  a  pUwc  bcj/ond  the  road 
of  the  coin /HI  111/.''^ 

Then  here,  quite  as  is  held  in  Muschamp  r.  Lancaster  Ry.,'*  thoy 


'  mr  I'.  .^.  1(12. 

'•'  Siiiini,  jip.  75-98. 


3  107  IT.  S.  1(V2.  103. 
«  8  M.  i  \V.  i'.n. 
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fault  with  the  Stipremc  Court  of  llUnois  for  holding  with  thoiu- 
sclvos  that,  '•'■  prima  facie,''  such  evidence  does  import  such  a 
coutraci  ! 

The  Massachusetts  cases  too,  as  we  have  sliown,  do  not  luild 
contra  to  llic  doctrine  of  tiie  law  as  stated  from  the  llliu(jis  eases, 
hut  in  effect  hold  very  much  to  the  same  ell'eet,  as  is  admitted  hy 
the  Supremo  Court  of  the  United  Stati'S  themselves,  that  tiie  piv 
sumption,  inference,  implication,  or  /mtm  facie  case,  resultiiitr 
from  rceeiNins^  troods  for  shipment  marlved  to  an  ultimate  dvstiiiiu 
tion  huyond  tiicir  own  immediate  i't)ute,  may  he  reijutted  Ijy  siiili 
facts  as  are  slater!  in  Railroad  Co.  v.  I*rntt,'  or  l)y  the  reci-ipt  it!' 
the  freiixht  for  the  jfoods  over  their  own  portion  of  the  route  only. 
Notwitlistandinu'  tliese  ulariuuly  enntiadict<iry  positions,  —  so  ii't- 
ticeal)le  in  all  (ids  class  of  eases,  —  in  Myriek  c.  Mielii;jfan  C<'!i- 
tral  \i.  \i.  Co.,''^  the  actual  hdldin*:-  in  it.  as  in  the  other  eases 
deeide<l  liy  tlu;  United  States  Supreme  Court  which  we  Inn.; 
examined,  is  perfectly  (•(insistent  with  the  Kii,i2;lisli  eases,  and  witji 
th(!  law  as  (pioted  I'nim  the  Supreme  (Jourt  of  Illinois.  In  the 
case  itself  (licru  was  an  express  jiro'.  isinn  in  the  eoiitract  exemjit- 
ing  the  carriers  from  lial'iiily  heyonil  tlieii-  own  route,  and  iliero 
was  nothinu;  whatever  in  the  case,  with  all  its  laets  and  cireiiiu- 
stances,  fnim  which  a  enntraet  eoidd  possibly  have  liecn  inleiieil 
for  liahility  l»y  tin;  defendants  heyond  their  own  route. 

In  the  easeoi  Stewart  r.  Tei c  lliiute  iV  1.  I*.  Co.,' in  the  riiite.l 
States  Circuit  Court,  the  laets  are  virtually  identical  with  iImim' 
in  llailroiid  Co  ,-.  j'latl : '  but  in  the  (Jireuit  Court  case  the  judiri' 
was  evid'-ntly  carried  aw.iy  with  tht^  reiteration  of  the  phni-c 
which  has  led  to  so  much,  tallaeious  reasonin<r,  -"■  In  the  afisei. 
of  a  special  contract''  the*  carrier  is  liai)le  only  to  the  e.vteii!  ni 
his  own   route,  and   ioi-  the  safe  stora<re  and  deli'crv  to  the  next 


carrier, 


and  the  hiddini;  of  the  Sn|tn  ine  Court,  in  Ilailroad  C 


V. 


I'ratt"  was  not  followed.     TIh;  attempt  inadt    liv   the   Ci 


Vi-y. 


>  'J-'  Wall.  I ■.':>. 

-   Iii7  I'.  S.  I(i2. 

■'  I  ,V.i  I  irv.  :sl'J. 

*  -l-l  Will.  12  1. 

■>  'I'lir  ti'iiii  "s]iiriiil  ('oiitnii't "  is  nan- 
<»lly  iiinl  [iriijirilv  u->i'il  ill  coiimM'tiuii  witli 
jilraijiiii,',  il.^  ill  Wiilii'iiiiiit'in  v.  Buck- 
luiiil,  Vms.  'rciiiii.  II II  iw.  •i'.t5,  to  rlistiii- 
^{uiisli  llin  casi'  wii<  it  the  iii'finii  th  m 
spfiiiil  !is.siiiii[Hit,  (111  till'  ■■>ii"f'l  iir  |iiir- 
lii'iilir  lontiKi  1.  tViiiii  the  rii-si-  wlicif  (In- 

111  (inll  is  ill  /;/(/. /'l7i//(/.'iilSSUIIIlisit.      Hut  till' 

tonii  is  not  at  till  ii.sctl  in  tint  m'liso,  nnr 
ill  uiiy  otiii'i'  t'aiily  iiilclli^ilili-  .si'iim*,  iit 
tliii'-f  ciiscs  wlicrc  it  is  i-inployi'il  in  oiii- 
lici  tioii  with  tl;i  lialiiliiy  ol'  a  raiiiiT  Im'- 
yoiul  lii.s  uwii  I'f.iDodiali'  line.     The  term 


"  s|ic  i.il  ( mitiiii't  "  is  usi'il  in  l>i>li.'|i  ■ : 
Ciiiitr.iits,  §  |nt,   itK  Dirci  tlj,  a>   -yii'im. 
riiDiis  with  a  siiiciiii'i',       1. 1'.,  a  ■  mitiat ! 
Iiy   til  I'll.      As  IV   iiiiUiti'  of  [ili'ailiii:.',    n 
at'thiii  on  a  sjii'ciiilty  is  in  covciiaiit  , 
nction  on  a   "sjccial  c  ontrai't,"   oi,   e 
olliiT  haiiil,  as  the.  t<  nil  is  usi'd   !■>  ii 
■  oiiiinon  '  iw  writers,  is  in  sin'i'ial  a■•^l^l:|' 
sit.      Iti^liop  Mfiii  iiiakrs  til'    nii-'tak"  ii 

s]M'nl<iii>»  of  a  sjH'riiil  coiitratl  as  tli !^ 

\cisi'  of  a  sitii|tl<    I'oiurai't,  or  contia.i  !• 
parol.      A  s|ici'iahy  --ii.it  n  s|ii<iai  ■  vi; 
tmct  —  ainl  a  sinijilf  (.■oiilrait  arc  tli'  iv 
'.'liiss'-s    of    ruiitiin'ts,    by    di'iil    ai       '^ 
l>a^ll. 

'■  2J  Wall.  12;!. 


lUJUS  W 
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" -''^:i;;  :;;;:::;■;;,;' '7'-v:;;:;;:;,::i',:''r''"-'" 

""■  ■'■■'■■■"■I'.rUs  I,)  „,  '  ,1        '^     ""  "'"'■''  ''"•  I'lufnl  rt  ,  '■'""• 
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hotwoon  it  and  Railroad  Co.  r.  Pratt'  aro  (1)  tlmt  in  tho  latter 
I'aso  the  court,  on  a  similar  state  of.  facts,  sustained  llio  lindiiig 
of  the  jury  which  found  there  was  out;  entire  contract  for  a 
throudi  Qiirrhi^o.  of  frcijiht ;  while,  in  the  t'irctiit  Court  case, 
tho  court  itself  had  the  power  of  I'k,'  jury  to  lind  on  the  facts. 
IJut  the  Supreme  Court  held  that,  as  a  matter  of  law,  such  a 
contract  was  well  found  Ijy  the  jury,  and  sustained  it  on  prin- 
ciples of  law.  While,  on  the  otiier  hand,  the  Circuit  Court  hekj. 
also  on  principles  of  law,''^  that  such  facts  did  not  make  out  even  a 
prima  /(If ii'  case  of  such  a  cctntract.  In  this  holding  it  is  entirely 
opposed  hy  what  we  think  is  the  much  sounder  ilecision  of  tin.' 
United  States  Supreme  Court  in  Kailroad  Co.  i\  ['ratt.-*  'I'Ik; 
court,  in  the  one  case  <piite  as  nnich  as  in  the  other,  had,  con- 
trary to  the  views  of  the  Circuit  Court  jud^e,  "to  determine; 
not  only  the  competency,  hut  the  sulliciency  of  the  evidence;" 
mere  competency  of  evidence  amounting  to  notliing  in  either  case 
if  not  sullicient  to  cstahlish  the  fact  in  controversy.^  There  is 
clearly  nothing  in  the  first  point. 

{'!)  The  other  distinction  taken  is  still  worse.  After  statin'.' 
sonu!  of  the  facts  in  Railroad  Co.  v.  I'ratt,''  which  are  essentinlly 
the  same  as  tlnjse  in  the  Circuit  C(jurt  case,  the  (>ircuit  Cmirl 
judge  goes  on  to  say:  "It  was  held  that  these  facts,  in  eoniiec- 
tion  with  the  further  fact  that  the  plaint  ill'  had  heen  for  many 
years  in  the  habit  of  transporting  horses  over  defendants'  road  to 
IJoston,  and  that  a  rate  for  th(^  whoU;  route  icax  niiri((l  upon  mid 
paid.,  would  justify  the  jury  in  finding  that  there  was  an  engage- 
ment to  carry  the  horses  through  to  iJoston."  It  does  not  appear 
from  the  report  of  that  case  whether  the  first  cnrrier  was  paiil  tlio 
price  agreed  upon  for  transportation  over  the  whole  route,  liut  I 
infer  that  Hwh  wan  the  cane  from  the  remark  of  the  court  that  the 
'  rccipt  of  the  entire  pay  alTords  a  fair  presumption  of  an  entire 
contract.' " 

This  inference  was  entirely  unwarranted,  and  in  both  of  tlie.sc 
facts  here  name<l  tltc  eases  were  the  same,  viz.,  as  to  tho  previous 
similar  transactions  of  tho.  parties,  and  as  to  the  payments  luit 
being  maile  to  the  contracting  defendants,  but  at  the  other  tor- 
minus.^     On  tlfte  wti«»le,  then,  we  think  Stewart  v.  Terrc  Ilautc  A' 


'  T2  Wall.  r23. 

2  Sfc  |i|..  .Uf..  :n«. 

■■'  '22  Wall.   I'S.l 

*  .Sec  .sv(/)/((,  [iji.  1(58,  169,  n. 

6  22  Wall.  rj.-J. 


Imvp  jiistifu'd  the  jury  in  fmiliiiK  tbr  vitv 
rfvcrsc. 

'  (In  tlii.s  lattrr  point,  tlic  jnd^i'  i>f  tli'' 
Cirt'iiit  Ciiui't  is  not  aci'iiiati'  in  lii>  ^t  it'- 
HH'iil  —  u|ion  wliiili  he  riiiiiuls  iii.s  uiuv:ir- 


"  'I'hi'y  liolil  tiiis  as  i»  matter  of  liiw,  a.s  rantcil  intrrcni'i'       that  "it  doi's  iint 

to  siilliiicni'y  as  well  as  to  conipi'lt-nfy  ;  pear  from  tin'  report  o(  that  case  wKi'tliii 

then,  as  a  nuatter  of  law,  thev  eonid  not  tin-  first  earrier  .va-  paid  the  nriei^  ii;.'ivi'4 

have    held,    wH   was   held    in    the  ("innit  upon  ["  at;reed  n]>on  ;  "  t  lien  tlieri- ('•■'•' .m 

Court   case,   that   the  iMwe    liicts   would  "ugreeiiient"  orconl.iiict.   "Jjreed  i<p<'n," 


u       11  .1  ^"'-x.,  n,i\e  be,^.,, 

Jt  "III  tliiis  be  .st'cn  thnf  ..I 

;"  "r; '"r "'  ''--'■"'.  »tir,.:;:  "";;'"■'"  ■■■"'"•■"  "-w,,,.- 

»"  "I    liom,  „,  oir.ct,  l„,|,|i„„  „'""'"'">•  ""I'  ll„.,„  ;  „  ,,,  V 

;l:*"""""  "T-'  '"0^™),  ::r;i;;:;;"  "■"---  -'..'i.';!  ; : 

'"■■  "■■<;  o,r™,„,,l„u,.08  wl,i,l,  ,,^  '"■-''  '•"""■  <"■  tho  oilier 
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wliomsoovor  mado,  was  for  the  triiiisportatiou  of  tljo  iroods  from 
Lancaster,  one  of  the  termini,  to  (lie  Wlieatsheaf,  IJartlow,  the 
other  of  the  termini,  at  which  hitter  i)hice  the  gooil.s  were  to  be 
received,  and  the  freiiiiiit  for  the  entire  through  route  (which  was 
the  only  contraet  niaih',  expressed  or  implied)  was  then  and  then; 
to  hi?  paid.  If  this  does  not  show  an  express  or  iniplied  contract 
to  transport  the  i^oods  from  Lancaster  to  the  Wheatsluiaf,  then  it 
is  next  to  impossible  to  conceive  wiiat  would  make  such  a  contract 
with  a  railway  company  to  carry  jroods,  even  where  the  entire  car- 
riairc  of  the  jroods  is  to  hv  on  their  own  immediate  lino,  'i'liat 
there  was  a  contract  in  the  case  is  assente<i  to  bv  all.  Tliat  ijciii'' 
so,  tlien  the  only  contract  was  for  the  carriajre,  for  tin;  inw  entire 
considiM'iition  for  the  contract,  from  the  |)lace  of  shipment  to  the 
place  of  ultimate  destination  of  the  <j;oods,  as  lixed,  not  only  bv 
the  marks,  but  by  the  other  sin'roinidiiiu;  facts  and  circumsttuiccs, 
/.  e.,  from  Lancaster  to  the  Wheatsheaf,  IJartlow.  Then,  with 
whom  was  the  contract  made  't  Either  with  the  lirst  compauv  or 
with  no  one.  Why  'i  ilecause  there  was  no  nmlertakinir  with 
the  shipper  liy  any  other  pai-ty  than  the  lirst  company  to  take  the 
i^oods  to  IJartlow  at  all.  Suppose  tin;  jjjoods  had  arrived  at  the 
terminus,  in  Perliyshire,  of  the  last  connecting!:  railway,  and  this 
railway  had  refused  to  incur  the  risk  of  carryinu;  the  lioods  liir- 
ther,  —  as  clearly,  in  this  coinitry,  they  mi;j:ht  well  do,  —  no  action 
auainst  them  would  lie  for  the  non-deliviMT  of  the  "xoods  at  Hart- 
low,  for  they  had  never  contra(!ted  to  carry  them  there.  On  tiic 
face  of  the  case,  no  action  would  lie  ajrainst  any  special  carter  for 
not  takinu^  them  from  the  railway  terminus  in  Derliyshire  to  iJari- 
low,  for  the  only  contract  which  was  made  in  the  cas(!  with  the 
lirst  company  would  be  performed  l)y  tlu?  j^oods  beinir  sent  to  IJart- 
low by  any  carter,  and  no  special  carter  was  in  any,  the  most  in- 
direct, way,  a  party  to  the  cojitract  at  all.  The  only  implication 
from  the  terms  of  the  contract  would  clearly  seem  to  be  that  tor 
oiu!  entire  throui^h  rate,  to  be  paid  by  the  shipper's  consiifiiec  on 
the  arrival  of  the  jroods  at  the  Wlujatsheaf,  IJartlow,  the  lirst  ami 
only  contract in<j;  company  und(>rtook  to  carry  tin;  {roods  not  (Uily 


over  the  different  lines  of  railwav,  but  further  to  IJartIo 


w,  ei 


-lit 


miles  from  the  railway  ;  when,  on  their  delivery  there,  haviuL'  per- 
formi'd  the  whole  of  the  only  contraist  which  was  u'.ade  with  nf- 
erence  to  the  i^oods,  they  would  have  the  riiiht  to  demand  aii'l 
the  one  throu!j;li  rate  for  the  transjmrtation  of  the  j:' 


bet 


eceiv 
ween 


)()I1S 


the  two  orij^inally  dtisisj^nated  termini. 


We  think  it,  then,  clear,  that  if  in  this  country  it  is  held,  as  it 
80  generally  is,  that  receiving  goods  by  a  railway  designateil  '"'•r 
shipment  to  another  point  on  a  connecting;  line,  for  which  one 
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il  't 


his  bagj^iif^o  tliroiigh  from  Chicngo  to  St.  Louis,  aiul,  pro  hac  vice, 
tlie  conin'cl'ii};  road  was  the  dofcnduntH'  road."  WitJj  roforciicc 
to  tlio  Iiuldini?  of  the  Kiij^dish  cuhcs,  thev  siiy :  "  W(!  nre  iiiclintd 
to  yield  to  the  force  of  the  reasoiiiiijf  of  the  Hiijriish  couiLs,  on 
|)riiH:i|des  of  puhlic;  convenience,  if  no  other,  and  to  hold,  wlien  a 
carrier  receives  goods  to  carry,  marked  for  a  partieular  place,  lie 
is  hound  to  carry  to,  and  deliver  at  that  place.  J}y  accepting  the 
gootls  so  marked,  he  impliedly  agrees  so  to  do,  and  he  ought  to  \k- 
ans\vera!»le  f(U"  the  loss.'' 

It  was  held  in  Illinois  Central  11.  R.  Co.  v.  Cowles.'  where  tlif 
connecting  company  received  goods  from  the  first  company,  and 
gave  a  recieipt  for  them,  that  they  were  lial)le  for  their  loss  on  their 
own  road.  The  words  "to  he  forwarded  by  the  Illinois  Central  R. 
R.  Co.,"  in  a  receij»t  for  goods  "  for  J.,  VVhecding,  Virginia,"  was 
liehl,  in  Illinois  Central  R.  R.  ('o.  r.  Johnscm,- to  be  an  e.\ press  con- 
tract for  till!  ciiiriage  jind  delivery  of  the  goods  to  the  designated 
])oint.  The  court  said:  "  As  to  the  liability  of  the  defendant  td 
transport  these  goods  to  Wheeling,  then;  can  be  no  doubt.  In  the 
case  of  the  Illinois  ('entral  R.  R.  Co.  v.  Copeland,'' we  held,  when  a 
carriiM'  receives  goods  to  carry,  marked  for  a  |»articular  place,  he  is 
hoimd  to  carry  to  and  deliver  at  that  place.  It  is  only  on  an 
agreement  iniplied  from  the  mark  or  direction  on  the  goods,  and 
accepting  them  so  marked,  that  the  liability  arises.'*  Mindi  more 
is  he  bound  when  ho  undertakes  expressly  to  carry  and  (hdiver."' 

(•li;inf(c  it  lit    till-  liTiniiiiis  of  tlii'ir  nwn 
line.     Tlif  ili'l'i'iicc  WHS  I  hilt  tlic'V  wiTi'  im' 


>  :t2  111.  lit). 

■^  :i4  111.  ;is;t. 

"  24  111.  sas. 

♦  Ladiie  I',  (irillitli,  'J.'.  N.  Y.  :5()». 


lialilc    lor    li    loss    li:i|>|)i'llili;r    licynlnl    III' 
ti'i'iiiiiius   of   thi'ir    I'liMil.     iliit    the  court 


Me 


'  Tlio  casi!  of  Tiiliilo,  &!'.   Hy.  Ci>.   v.      lidil,  siistaiiiiiif,'  the  vcnlii't  of  the  juiy, 
,1'2  111.  l-j;{,  i.s  mil'  of  tln'  loii-      that   tlu'V    wviv.   liaMf.      jiic'csc,  ( '.  .1. 


stnictioii  of  a  wiitti'ii  I'liiitrart,  wliii'li  wa.i     (lclivL'riii<;   thi;    iinaiiiiiions    Jiiili^MU'iit    ni 
of  HO  aiiiliiiriious  aiiil  cdiitiaiiiitory  a  char-      tlii!  court,  .saii'  :  " 'I'lii-s  dt'lViKU!  is  iittcijv 


of  HO  aiiiliiijiioiis  aiiil  coiitiailictoiy  a  char- 
acter as  to  111 


to  almost  any  coiistrtKs      ^^rouudlt'SH,  as  the  rcici|it,  or  hill  of  i.i'l 


While,  oil  llu!  fare  of  the  contract,      iuji,  shows  upon  its  face  it  was 


thr 

in  Hit 


tioll. 

tht'    railway    coiii|>i\iiy    |iiii|)iirlcil    to   f.\-  frcij,'ht  contract,'  and  it  was  ii;  ] 

eiiijit  themselves  fnim  liaMlity  after  },'ooils  the  defcudanls' a^'eiit  thiit  frei^'lil  reci  iviil 

shi|i|ied   liy  ihem  Were  dili\iied   to  a  con-  liy  this  com|iany  as  lhroiif,'h   l'rei;,'lil  Wii.s 

fleet iiiLtcirrier,  they  received  the  j^oods  for  never  unloaded  or  delivered  at  their  lei' 

tniisiiortation  to  a  place  beyond  their  own  minus,   hut  forwarded  on    to   its   plancit 

terminus;  issiieil  for  them  what  they  thcni-  destination   in   the  cars  in   which   it  \v:i> 

selves  desii,'iialed  a  "  thliUl^'li  lrcii;lit   con-  received.      It  is  idle,  then,  for  the  ih  li ml- 

tract,"  and    in    their  conditions  they  de-  iints  to  claim  this  was  not  a  throiiijli  >  >  ii 

dared    that    "the    rcspoiisiliility  of    this  tract,    ainl    that    their    lialiilily    did    imI 

company  as  a  common  carrier,  under  this  extend  heyond   tic  terniiii'is  of  tliiiiewii 

bill    of   lading;,    is    to    comineiice   on    t!io  road.      The  defenilaiits  iiinst  perfoiin  tleii 

r   valiil  excuse  tm 


removal  of  i;oods  from  the  depot  on  the  contract,   or  show 

cars   of  til mpany,    cint   ti>   liriniiuiti-  non-performance.      None  is  shown  in  tiii> 

when  uiiimdrd  frnni  the  «n-n  at  l/ir  ft/inr.  on.sc.     The  plaintiirs  ri^dil  to  rccnvi-r  ili- 

of  ililivinj."     And   it   was  ailinitted   that  value  of  liis  floods  cannot   he  (luestimiiil 

the  company  were  at  the  time  eni,'.ijjed  in  This  the  jury  liave  allowed  him.      We  si-i" 


the  I 


lusiness  ol  shippmi;  >;oi 


ids   ti 


points     no  rea.son 


to  disturli  their  verdict,  ami  tli 


Ivyond  their  own  lermimi.-i  ;  that  in  ship-     judfjment  therefore  must  lie  allirined."   .\'' 
pinji  throunh  freif^ht   tliiy  j^ciierally  .sent     intimated,  we  think   the  proper  cmislni- 


it  through  in  the  same  car.s,  and  did  not     tion  of  the  contract  is  one  of  considi 
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more  limited  contract,  it  would  be  presumed  that  the  contract 
with  the  receiving  company  was  to  convey  the  goods  to  the 
marked  destination  for  which  they  had  received  them.  More  than 
this,  we  think,  is  not  in  accordance  with  the  English  cases,  nor 
with  the  mass  of  the  well-decided  American  cases.^ 

The  actual  holding  in  Chicago  &  N,  W.  Ry.  Co.  v.  Montfort  2 
sustaining  the  finding  of  the  jury  in  the  matter,  is,  that  the  sliij)- 
per  of  goods  so  marked  was  not  affected  by  a  notice  not  brouglit 
to  his  knowledge,  containing  restrictions  and  conditions  to  which 
he  had  not  given  his  assent,  and  which,  it  was  therefore  held, 
formed  no  part  of  the  contract  under  which  the  goods  were  shipped. 
But  in  United  States  Express  Co.  v.  Haines,'^  where  the  receipt 
stated  tliat  the  carriers  undertook  to  forward  a  package  of  money 
"  to  the  nearest  point  of  destination  reached  by  this  company,"  and 
then  deliver  it  to  another  carrier  to  be  forwarded ;  the  plaintiff 
claimed  that  he  never  assented  to  the  limitation  of  the  liability  of 
the  company,  and  that  he  did  not  know,  when  he  took  the  receipt. 
that  it  contained  any  such  stipulation.  The  jury  having  found 
for  the  plaintiff,  the  court  disapproved  of  the  finding.* 


1  The  expression  in  the  case,  too,  that 
such  "is  tlioir  undertaking  at  common 
law,"  we  think  is  not  a  hapjiy  one.  As 
properly  admitted  in  the  Illinois  cases 
themselves,  the  common-law  liability  of  a 
carrier,  independent  of  contract,  is  simply 
for  the  safe  transportatior^  of  goods  over 
his  own  immediate  line.  His  liability, 
then,  to  carry  goods  over  a  connecting 
line  solely  arises  from  contract,  express 
or  implied  ;  and,  in  the  construction  of 
the  contract,  all  the  facts  and  circum- 
stances must  bo  considered.  Therefore, 
while  a  sender  of  goods,  in  shipping  them 
by  a  railway,  marked  for  a  particular  des- 
tination, thereby  implies,  in  so  delivering 
them,  that  he  expects  them  to  be  carried 
to  their  designate<l  destination ;  primd 
facie,  it  is  implied,  when  the  carrier  re- 
ceives them  so  marked,  and  undertakes 
to  carry  them,  and  nothing  further  ap- 
pears, that  his  undertaking  to  carry  them 
13  in  respect  to  the  designated  fdacc  to 
which  they  are  to  he  carried.  And  while, 
on  the  one  hand,  this  implication  may  be 
strengthened  by  an  entire  through  rate 
being  charged,  or  by  other  circumstances 
which  have  that  tendency,  as  in  Mus- 
champ  V.  Lancaster  Ry.,  8  M.  &  W.  421; 
on  the  other  hand  it  is  open  to  be  weak- 
ened or  entirely  destroyed  by  proof  of  pay- 
nient  of  carriage  for  the  carrier's  own 
immediate  portion  of  the  route  only,  by 
usage,  or  by  other  facts  and  circumstances 
connected  with  the  case,  by  which,  ex- 
pressly or  impliedly,  it  appears  that  the 


contract  of  the  parties  was  other  than  for 
a  conveyance  of  the  goods  by  the  receiving 
carrier  over  the  entire  route. 

2  60  111.  175. 

8  67  111.  137. 

*  In  doing  so  they  saiii  :  "  This  is  one 
of  the  questions  of  fact  submitted  to  the 
consideration  of  the  jury,  but  we  are  not 
entirely  satisfied  with  their  finding.  From 
a  careful  review  of  the  evidence  it  sueias 
dithcult  to  reach  any  othiT  couclu  ion  than 
that  appellee  knew  of  and  assented  to  the 
limitation  contained  in  the  receipt.  He 
was  expressly  told,  before  he  sent  the 
money,  the  company's  lines  extended  no 
farther  than  Atchison,  and  at  that  jioint 
it  would  be  delivered  to  the  Overhind 
Stage  Co.  to  he  forwarded.  This  was 
enough  to  put  him  on  impiiry  as  to  the 
character  and  extent  of  the  undertakhig 
on  the  part  of  appellant,  and  if  he  ilid  not 
in  fact  read  the  contracit,  ho  was  certainly 
guilty  of  inexcusable  neglect  Iti  tluU  re- 
gard, and  especially  is  this  so  in  view  of 
the  fact  that  ho  is  shown  to  bo  a  man  of 
large  business  experience.  The  ni'ijlcRt 
to  read  the  receipt  could  be  more  rcinlily 
excused  had  it  appeared  he  was  unai'inis- 
tomed  to  such  transactions.  This  is  not 
a  case  where  the  company  silently  re- 
ceived a  package  marked  to  a  jioint  bf 
yond  the  termination  of  its  lines.  Th 
facts  ri'pd  the  idea  that  the  comp'imi,  hy 
its  action,  induced  the  cnnsiifnor  to  hrlievt 
it  would  carry  the  package  beyond  the  ter- 
minal points  readied  by  its  own  means  of 
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In  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Smith,^  the  question  came 
up  in  refcreuce  to  a  contract  made  and  to  be  performed  in  the 


cmveyance.  The  agent  expressly  told  him 
the  coinpiiny  had  no  facilities  of  its  own 
lur  conveying  the  package  beyond  Atchi- 
son, and  it  would  there  have  to  be  trans- 
leiii'd  to  another  carrier.  It  seenis  almost 
iin[)0.ssiblc,  from  the  evidence  in  the  rec- 
ord, to  resist  the  conclusion  appellee  knew 
appulliiiit  was  contracting  only  to  carry 
ilu'  piickiige  to  Atchison,  and  consequently 
that  its  liability  mitjlit  bo  so  limited.  If 
so,  lie  is  bound  by  his  agreement,  and  ap- 
IR'liiint  is  in  no  way  responsible  for  the 
dtlay  that  occurred  in  the  transmission  of 
the  [Mickage  to  its  destination."  Jndepen- 
df  lit  of  this,  the  damages  had  been  assessed 
on  11  wrong  basis,  and  the  verdict  was  set 
aside.  But  the  court  recjuired,  in  event 
of  another  trial,  that  the  jury  should  be 
instructed  as  above.  And  see  Adams  Ex- 
jircss  Co.  V.  Haynes,  42  111.  89,  where  it 
was  hi'ld,  that  if  a  common  carrier  gives  a 
rcoiipt  for  goods,  containing  juovisions 
limiting  the  common-law  liabihty  of  the 
(.onipany,  and  the  shii)]ier  accepts  the  re- 
cciiit,  with  a  full  knowledge  of  its  terms, 
and  intending  to  assent  to  the  restrictions 
contained  in  it,  it  becomes  liis  contract 
as  iully  as  if  he  had  signed  it ;  but  the 
simple  delivery  of  the  receipt  to  the 
shipper  is  not  conclusive  upon  him. 
Whutlicr  he  had  knowledge  of  its  terms, 
and  absented  to  its  restrictions,  is  for  the 
jury  to  determine  as  a  tjuestion  of  fact, 
upon  evidence  aliunde,  and  all  the  cir- 
cumstances atten<ling  the  giving  the  re- 
ceipt are  admissible  in  evidence,  to  enable 
the  jury  to  decide  that  fact.  The  same 
ijuestion  arose  in  Field  v.  Chicago  &  R.  I. 
K.  1{.  Co.,  71  111.  458,  where  the  court, 
sitting  as  a  jury,  found  that  the  shipper 
had  ncitice  of  the  linutation  of  the  liability 
of  the  company  to  their  own  road.  The 
Supreme  Court,  in  sustaining  this  finding, 
said  :  "  We  are  asked  to  reverse  the  judg- 
ment on  the  facts  alone,  and  to  say  the 
court,  sitting  as  a  jury,  found  against  the 
facts,  —  gave  judgment  against  the  evi- 
dence. This  court  has  often  held,  where 
ii  trial  is  had  by  the  court,  as  to  the  facts, 
the  cor.rt  stands  in  the  place  of  the  jury, 
'iiid  the  decision  will  be  reversed  or 
tffirniod  by  the  same  rules  which  govern 
when  the  fiicts  are  tried  by  a  jury.  Ambs 
V.  Honore,  24  111.  122;  Eastman  v.  Brown, 
32  111.  .'i3.  And  it  was  empli''tically  said 
in  V,-o(.(l  V.  Price,  46  111.  435,  that  the 
same  foi'ce  and  effect  should  bo  given  to 
the  iiiiding  of  a  judge  as  to  the  verdict  of 
a  jury.  The  (piiistion,  then,  made  in  this 
caae,  of  the  knowledge  of  the  .shipper  as  to 
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the  contents  of  these  bills  of  lading,  has 
been  found  against  the  plaintiff,  —  that  he 
had  no  such  knowledge  ;  and  look-ing  into 
the  transaction  of  the  ]iarties,  and  the 
I)roof  that  these  bills  of  lading  were  in 
possession  of  the  plaintiff,  and  filled  out 
by  his  clerk,  it  was  impossible,  in  the 
very  nature  of  things,  their  contents  should 
not  have  been  known  and  well  understood 
by  the  plaintiff ;  ami  it  is  in  proof  that 
the  clauses  here  complained  of  were  un- 
derstood by  the  shippers  generally  ;  and 
it  is  inconceivable  that  a  party  shipping 
eight  liundrcd  barrels  of  flour,  in  different 
lots,  should  not  have  knowledge  of  them. 
It  is  past  reasonable  belitf.  Were  a  jury 
sitting  in  the  case,  and  this  testimony  be- 
fore them,  and  the  surrounding  circum- 
stances, they  might  have  refused  to  give 
credence  to  the  statements  of  plaintiff  and 
his  clerk  [that  they  had  no  knowledge  of 
the  stiimlations],  and  we  could  not  have 
interfered,  for  there  were  facts  existing 
which  the  jury  were  bound  to  take  into 
consideration,  sufficient  to  outweigh  such 
statements.  The  court,  sitting  as  a  jury, 
has  considered  all  these,  and  we  cannot 
say  the  finding  is  against  the  evidence." 
Again  :  "The  doctrine  of  this  court  is,  as 
found  in  the  numerous  cases  decided,  tliat 
when  railroad  compaTiies,  as  common  car- 
riers, receive  goods  marked  for  a  particular 
place,  they  are  bound,  by  the  common  law, 
to  deliver  at  that  place  ;  but  they  may  re- 
strict their  liability  by  a  contract,  fairly 
and  understandingly  made,  and  when  so 
nuide,  if  in  the  form  of  a  bill  of  lading  or 
otherwise,  and  the  terms  understood  and 
accepted  by  the  shipper,  it  becomes  the 
contract  of  the  parties,  and  that  is  this 
ca.se.  £y  the  common  Ian;  and  the  deci- 
sions of  this  court  in  conformity  there- 
with, the  railroad  comjiany,  defe  -dant, 
were  bound  to  deliver  tiiis  flour  in  New 
York,  to  John  lieik  &  Co.,  to  whom  it 
was  consigned,  by  the  contract  with  the 
shipper,  appearing  in  the  form  of  a  bill 
of  lading.  The  terms  and  conditions 
were  known  to  the  shijiper,  and  accepted 
by  him.  Tlunr  liability  was  restricted  t(» 
their  own  line,  and  fortius  they  were  com- 
petent to  contract.  The  court  has  found 
the  terms  and  conditions  of  these  bills  of 
lading  were  understood  and  accepted  by 
the  shipper.  This  being  so,  in  the  lan- 
guage of  the  court  in  Adams  Express  Co. 
V.  Haynes,  42  111.  89,  it  became  the  con- 
tract of  the  plinntiff  the  same  as  if  he  had 
signed  it.  This  fact  has  been  submif-.ed 
to  the  court,  sitting  as  a  jury,  and  decided, 
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State  of  Wisconsin.  The  question  as  it  arose  in  Muschamp  v. 
Lancaster  Ry.,^  and  in  the  other  English  cases  on  the  subject, 
seemed  never  to  have  been  adjudicated  upon  in  that  State.  The 
facts  as  they  are  stated  in  the  case  were,  that  the  appellants  were 
a  railway  company ;  their  line  extending  from  Milwaukee  to  La 
Crosse.  It  was  the  ordinary  course  iid  general  business  usage  of 
appellants  to  receive  goods  at  Milwaukee  from  consignors,  to  bo 
carried  on  their  railway,  marked  and  directed  to  places  beyond 
La  Crosse,  and  off  their  line  of  railway,  and  to  carry  the  goods  to 
La  Crosse,  and  there,  as  forwarders,  to  deliver  to  other  carriers 
(steamboat  owners,  which  involved  the  unloading  and  delivery 
of  the  goods  from  the  railway  cars),  for  forwarding  to  or  towards 
the  places  to  which  the  goods  were  directed.  It  also  appears  from 
the  statements  in  Conkcy  v.  Milwaukee  &  St.  Paul  Ry.  Co.*'*  ou 
which  case  the  Illinois  court  relied,  that  it  was  a  part  of  this  gen- 
erally-known usage,  on  tlie  railroad  delivering,  as  forwarders,  to  tlic 
next  company,  to  collect  from  the  latter  their  own  charges  for  the 
carriage  from  Milwaukee  to  La  Crosse.  Three  lawyers  from  Wis- 
consin swore,  that,  under  the  common  law,  the  appellants  would 
not  be  liable  as  carriers  after  delivery  of  the  goods  to  the  con- 
necting steamer. 

We  are  quite  of  the  opinion  with  the  Supreme  Court  of  tlie 
United  States,^  on  the  question  as  to  the  construction  of  a  con- 
tract on  principles  of  common  law,  that  the  courts  of  any  one  State 
administering  that  system  of  law  are  quite  as  competent  to  jiulsre 
as  to  the  proper  common-law  construction  of  the  contract  ns  those 
of  another ;  and  are  not  concluded  (the  lex  fori  and  the  lex  loci 
contractus  being  the  same)  by  a  mistake  in  the  construction  of  the 
contract,  by  the  court  in  the  place  of  the  contract.  The  court  in 
the  place  of  the  contract  may  rectify  its  own  mistakes,  or  reverse 
its  own  wrongly-decided  judgments.  A  fortiori,  a  court  in  an  in- 
dependent jurisdiction  is  not  concluded  by  cases  which  it  may 
hold  are  wrongly  decided.  As  we  have  been  intimated,  wo  think 
that  where  the  lex  loci  contractus  is  to  govern,  the  application  is  as 
to  the  statutes  that  are  there  in  force,  or  the  particular  system  of 


and  we  cannot  say  the  finding  is  wrong." 
If,  in  these  diirerent  references  to  the 
"common  law,"  the  "common-law  lia- 
bility," &c.,  anything  more  is  ini])lied,  as 
it  seems  to  l)e,  than  as  to  what  presump- 
tions will  arise,  bi/  the  principles  of  th« 
common  law,  IVom  facts  and  circumstances, 
as  in  Muschamp  v.  Lancaster  Ry.,  8  M.  & 
W.  421,  to  show  the  particular  contract 
in  the  given  case  ;  then,  we  think,  tlio 
Supreme  Court  of  Illinois  has  as  much 
misapprehended  the  result  of  the  English 


decisions  on  the  subject  as  have  those 
other  courts,  which,  as  we  have  slmwii, 
have  so  incorrectly  assumed  that  tlicy 
were  holding  cmttra  to  the  P^nglish  ilw-i- 
sions,  when  really  their  own  decisiniis 
were  in  the  strictest  harmony  with  the 
very  cases  the  doctrine  of  which  they 
purported  to  disapprove. 

1  8  M.  &  W.  421. 

2  31  Wis.  at  p.  630. 
«  See  supra,  p.  171. 
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'aw,  and  not  as  to  the  r.Vhf  n. 

tugland  01-  America  that  u  „/,?,'"'  ""^^  »»  "lo  subiVct  in 
".  M,  hva„kco  &  St.  Paul  La  '"»".>"«  ^ut  with  the  hold  ,  " 
^aaed  to  he  hahle  as  car  ioraafter  H  "l"''  """  *«  "PP-"  ai  f 
a  we  l-estahli,,hcd  and  gc  o'  ,  I^J  ^'""''  '"  a<=cordanco  wUh 
"ppclleo  at  ta  Ci-os«n  •  f  ^™',  "»agc,  unloaded  the  too,!,  L  .1^ 

to  the  con„ecti,^:a,;ie  f  :S'"!'T''  "^^  "  a»  fortardcrs'" 

'''";    "»  »<"••'',  for  the  safetv  of  t^„        f  '  "'"  "''"'  «a"'iw  is  lia 
and  until  they  a,e  deli^rcd  L^h/°?'^'  'h'-oughout  the  trln  tt 
fu-st  carrier  is  liable,  "al ""eh  "  ,       ''"f'  »'  dostination."     T|' 
•f  1.0  "special!,."  e^trt    s„  to  hr""  '^'^  "™  ""'""'"ate  route 
«amage,  goods  marked  spce^.c', I        """  7'""'  ''"  '-oooivesX' 
««..  immediate  route,  this  fae   aS.    "^  "  ""'^""a'iou  hcjond  Us 
a  J'"-y  may  i„fer  a  contract  to  ct  I   f  '"""^  "■'''™««  f™»  »h   h 
"■'"ch  the,,  are  so  marked  for  carrl^i"""/'?'"'  '"  "'"'  Place  or 
^  3  .-engthencd,  „„  the  one  hanHf  i     m""  *'"''  '"''"■"'"o  m^y 
%,»  and  in  other  cases,  Ength 'atd  )  ""''"'"P  "'  ^"-oast^r 
0  larged  one  through  rate  „oiS       .         American,  hy  their  bei,  «■ 

™«o;  or  by  othe^,CmSee's  L  i '"ti'' '"^  «•""'  «"«'-o  c- 
(■0  entirety  of  the  contract -or  ^:,.,       *""°  oases  which  show 
ateolute^.  rebutted,  as  i,  s„'  Tanv  o  1°      '"  '""""'  wakened  or 
«os,  where  there  is  an  elret  agrfr  '.""r  ^^  "'  well-decided 
to  the  carrier's  own  immediate  ro.S",'  '""""'K  «'«  "ability 
«»  ""Pr,  such  as  from  11*01™','     ."'''"'°  "'"  "''oumstanees 
n-;or-s  own  portion  of  t  le  JouH  I  ""hf  T  '?  ''"  »ado  for  Z 
s  own  terminus;  delivering  thel'^'''':^'=''a'P"g  «>«  goods 

.  bl  sT'T'  *f '■"""  "  ■■«»'?'  thfrSoT'  a,  d  tt''"'''t'''  '"■^'''  '"  'ho 
established  and  generally  known  Z„  '  !         "  oxistenco  of  a  well- 

o«u  route  alone,  .-eceiving  pavmen   tf   V'  "'  "  "'"""■  "'er  his 
»""|-ly  as  a  forwarder     As  I"  ,     "'erefor,  and  acting  tlicroaf  er 
;-»•  of  the  cases,  bo*  4 U^'dl;^"""'  ">■  °""  ^-'7  f"i 
bom    with  a  few  insignificant  "ni'""'"=""'  "'«  >^bole  mass  of 
a«"rd  with  these  principles  "'"''  "'^  '"  "-e  most  perfect 

i'lually  incorrect  with  Diion  o    r    ■ 

'  "'  "°  """''•  *''0  Illinois 
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31  Wis,  at  p.  636. 
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court,  in  Milwaukee  &  St.  Paul  Ry.  Co.  v.  Smith,'  where  they 
distinguish  between  what  they  call  the  present  rule  of  the  common 
law  in  England,^  and  "  the  received  doctrine  among  the  courts  of 
this  country;"  intimating  that,  in  the  latter,  "the  carrier  was 
not  responsible  beyond  his  own  route,  except  upon  his  special 
undertaking  so  to  be  liable;"  but  that,  in  England,  the  carrier 
was  bound  to  carry  and  deliver  the  goods  marked  for  a  particular 
place  beyond  his  own  route,  without  such  special  undertaking. 

The  matter  in  England,  as,  in  this  investigation  we  have  so 
often  shown,  is,  and  particularly  so  in  Muschamp  v.  Lancaster,^ 
put  simply  on  the  ground  of  the  special  undertaking  in  the  par- 
ticular case ;  the  contract  being  implied  in  that  case  from  the 
receipt  of  the  goods  marked  for  carriage  to  the  designated  place, 
at  one  entire  payment,  and  from  the  other  facts  and  circumstances 
in  the  case.  But  all  this  was  simply  matter  from  which  a  con- 
tract might  be  inferred,  it  being  admitted*  that  "In  cases  like 
the  present,  particular  circumstances  might  no  doubt  be  admitted 
to  rebut  the  inference  which,  primd  facie,  must  be  made,  of  the 
defendants  having  undertaken  to  carry  the  goods  the  whole  way." 

And  it  is  an  utter  mistake,  as  we  have  shown,  to  suppose  that 
the  law  as  laid  down  in  the  Muschamp  Case  is  at  all  counter  to 
the  law  in  England  as  previously  decided.  We  look  upon  the  law 
as  decided  in  England,  some  fifty  years  before  the  decision  in 
the  Muschamp  Case,  substantially  the  same  as  in  that  case. 
Thus  in  Hyde  i*.  The  Trent  Nav.  Co.,°  decided  a.  d.  1793,  the 
defendants,  although  making  a  separate  charge  for  carriage  on 
the  river  Trent  and  on  their  own  canal ;  a  separate  charge  which 
they  received  for  its  proprietor  for  carriage  on  a  connecting 
canal,  as  well  as  a  separate  charge  for  storage  in  a  warehouse, 
which  they  did  not  own ;  and,  besides,  they  made  a  charge  for 
cartage,  which,  the  plaintiffs  knew,  was  for  an  independent 
carter;  yet  the  court  held,  quite  in  accordance  with  the  holding 
in  the  Muschamp  Case,  that  they  were  liable  as  carriers  for  a 
loss  by  an  accidental  fire  in  the  warehouse;  the  implication  from 
the  facts  being  that  the  conveyance  by  the  carter  was  made  by 
the  defendants  a  part  of  their  contract  of  carriage.^ 


»  74  111.  at  p.  200. 

'  Dating  tiom  A.  D.  1841. 

»  8  M.  &  W.  421,  425,  et  seq. 

*  As  was  said  by  Lord  Abinger,  C.  B., 
at  p.  429. 

*  5  T.  R.  389. 

«  The  language  of  Buller,  J.,  at  pp.  396, 
397,  separated  from  it.s  contsxt,  is  vet7 
much  more  o|)en  to  niisuiiderstanding  than 
that  of  Kolfe,  B.,  in  the  Muschamp  Case. 
Buller,  J.,  there  <<ays:  "  According  to  the 


defendants'  argument  there  must  be  two 
contracts  m  all  cases  where  goods  are  sent 
by  a  coach  or  a  wagon  ,  but  I  think  the 
same  argument  tends  to  establish  the  ne- 
cessity of  three,  —  one  with  the  carrier, 
another  with  the  inn-keeper,  and  a  thud 
with  the  porter.  But  in  lad  there  is  Imt 
one  contract.  There  is  notliing  like  anv 
contract  or  even  communication  bctwwii 
any  other  person  than  the  owner  <>f  tlin 
goods   and   the   carrier.      The  carrier  is 


ty 
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reversing 

bound  to  (1( 
sou  wiio  ac 
the  servant 
I'lTi-nt  piojir. 
auiwig  tlienis 
liut  tlicy  can 
»ith  eacii  otl 
tliuir  lialiilit 
Tile  fill  Tiers 
iiimU,  and  ar 
ilii-'V  iuv  (K'li 
tile  ilclciidan 
tain  sum  of 
ol  caiTviii^ 
identical   c„,..^ 
woulii   take   til; 
'■*  tlie  earlier 
sepaiate  contivu 
goods  tilt-  latter 
sending  his  owi 
goods;   whereas 
tlie  goods  into  t 
warehouse  at  on 
afterwards  to  tin 
cart  of  their  owu 
ai)lilieable  to  the 
tlie  goods  were  d 
at  'Jartiow.  in  Oe 
eight  miles   wide 
under  the   implie 
had  a  right  to  lui 
t"  that  ultimate  i 
terms  i,(  the  only 
tlie  entire  through 
l"e   matter    is   h, 
clear  oi  the  usual 
Of  the  other  in  the 
^'""'■t  of  Illinois,  ( 
'"■eniig  the  unanii 
«"«    ill  Adams  1 
«1  111.  3J9.     The 
treated  as  simply 
laets  in  the  case'  s 
ticular  contract  wa' 
I-'f'it  lor  the  parti( 
.'••■'•ei't  contract :  bu 
■1'  «''  tl'e  Knglish  c 
the  contract  whiulM 
iciilar  rase.     The  ,, 
J";l"..  of  the  .,uiT. 
"  '"•'"  "I  the  rour 
'"■  .iud;,'nient,  whicl; 
l'""'t,  as  („llows'~ 
'  I'l.'intiirs    deliv 
J«'ls  to  the  agent 
;'«",  to  he  carried 
'''"': '"this  .State. 
S"it  IS  to  recover  it« 

"^J  to  the  company, 


m,  ^««iAGE  OP  GOODS.  ler 

The  case  of  Erie  Ry  Co       wi 

bound  to  .Idiver  the  goods   and  t,  ^    ^   "^'^''^^^d 

son  w  in  .•i,.f,,..ii..    I  .p""""*  ana  the  npr.     xt.   . 


»:^  =r  r--'- ,".Mi4£  E  i:/!s-^  ^9^:^,  ^;  s 

«"<!   having  at  th  f        '""'^  ',''  Altaniont  ■ 

»dtoit.dJin.tion     tV"    "*••«"'*• 

""'  think  tJ.u  fosi  ,,fi""""^'-  ^^«do 
maintained.  Cji'aj\  h  '"'.'"■''^  *^''"'  ''e 
defendant    was    a"!^.   "  "";h"'!'^-S  of 


:, "  ■'i-i.iiaiiy  deliver 

I'"  servant  of  the  carrier  'r7"^",.T 

'^•'■ent  j.roprietors  may  c   ;;:,••.  f'"-'  <i'f- 
aiiiong  then,«,.]ve.s  m  anv  w'     ti        1"'°''*'' 

»•"''  «ieli  oti.erexone    f 't  ",«''-'wiient 

J-"'  iial-ility  to  CZ,^:;'tr  "7" 
J  lie  ciirriers  have   fl,,.  •  ""  S^ods. 

«..o.i.,  and  are  r  ',ot  I.     r''"."    »''    ^i^e 
""•y  nre  (leliveied    '     I  .     ■    "''  ""'"  ""''1 

■         "'ofmonevt   .?'.^ry"'^'am> 


,.  '"''""""ts  insisted  on  r,.,.,.;..i  '"     ""'  think  th,,  ,     :'•.'="'•  an  ena.     VVe  dn 

liiiiisiiif 

s  , St't^/'ir  ^"r-"S;hiS  r^°''--  i-SL"  i°r;:'  *''v' 


['«"':' onil„,oi;^'',,;^?^';y''eSuprem 
''™''"S  tile  u.ei.  iJ        Justice  Scott  de- 
™»rt,  In  A,i"  '"',,"""«  judgment  of  the 

«^  '"•  3^9  T  e\^r  '■"••  ''•  ^^'l^o 
l''^^'^'^"'  -^  Sim  on"'ot'V"l'''"'«*'"*'3' 
f*"^'"  m  the  ca.se  shovin  ?"'™ct,  the 
"^•"'»''  eontrae  vva  '  ^  '"'"^  ^.'''^  »«'- 
'"■'"'t  '"'■  the  Marti;  t.  ,.  ""'  '>""«  <=«"'• 
^■'•"'t  contract'    but  tt.""'  '"'*'''  '^  ''''■ 


package  from  Flora       H,  '   " ^"    "'« 

P'"ce  it  in  the  hJl,  ^'■"■'*  «''""t  to 

f"fs  agent  tgeSl!  "''  "'"■"  ''efend? 
t«r-  After  sol^e  CO  'ver/"'""'^-^  ""*'• 
rented  it  might  be  "nf  ■■'"""'  ''«  ^o"' 
n'aybe  fairlv^.aid  deZ  ,  V*'-''"''^^''-  It 
duced  the  belieTin  t  '''"^^  "•'ti'^n  in- 
that  the  con  pr„vwo\V'''''^'°'l'lninti»f 


i"  a    th    K?,  V  .    *  *'"'  •l"e'*tion  «;«  ":     '""  f^'-'l^age  to  I    ", t  '^  '^^■''ge  ,o  carry 

""-li""  of  H,«     '  J"J«'"ent  alRrmedK     ^?'u'  "  ^«  '""'e  than  ,'roh  ,    '  /"  ^'^a- 

.0    the  jury,  and  tlie  dec  sion  nf       °^  ^ave  intrusted    he  r,         ^''"  ''""^d 

,/"'"  111  the  court  below      u/     ^     °'     ant  at  all      /v,,/ ;        ^ '*^^''"»«  t"  <  elend. 

»8U1I.239.  "^^""'^'^'a^  a  common 
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court.  We  thiuk  that,  on  the  facts,  the  finding  and  decision 
of  the  court  below  were  so  obviously  wrong,  that  we  look  in 
vain  in  the  actual  holding  in  the  case,  in  the  Supreme  Court,  for 
any  reasonable  ground  uj)on  which  any  dissent  from  the  judgment 
can  be  based.  But  wliile  we  think  the  decision  itself  is  correct, 
we  find  again  the  unfortunate  use  of  the  term  "  express  con- 
tract;" as  though  tlie  inference,  which  fairly  results  from 
receiving  goods  re))resented  orally,  or  by  their  address,  as  be- 
ing for  transportation  to  a  designated  point,  that  they  are  so 
received  or  accepted  to  be  carried  there,  as  in  Adams  Express 
Co.  V.  Wilson  ^  caii  only  be  rebutted  by  an  express  contract.  If 
it  were  so  put  in  the  English  cases,  we  could  quite  understand 
why  in  so  many  of  the  cases  in  this  country  which  are  not  only 
well  decided,  but  are  in  the  strictest  harmony  with  the  English 
cases  themselves,  the  latter  are  disapproved.  But  the  English 
cases  simply  hold  that  that  is  some  evidence  of  the  fact,  warrant- 
ing such  an  inference ;  but,  as  is  usual  in  any  contract  resulting 
or  arising  from  mere  implications  or  inferences,  such  evidence 
may  be  affected  by  other  surrounding  facts  and  circumstances,  so 
as,  on  the  one  hand,  that  such  evidence  may  either  strengthen 
such  inference  as  to  make  it  absolutely  conclusive ;  or,  on  the 
other  liand,  weaken  or  entirely  destroy  it.  Or,  in  effect,  accept- 
ing the  suggestions  of  the  Missouri  case,^  the  great  mass  of  the 
American  cases  on  the  subject  can  be  harmonized  with  the  well- 
decided  English  cases,  by  simply  considering  the  use  of  the  terms 
"  special  contract,"  "  positive  contract,"  "  express  contract,"  in 
the  former,  as  merely  expressing  contract,  either  express  or 
implied.^ 

carrier.     The  receipt  given  for  the  goods     der  similar  facts  and  the  same  principles, 
after    the    loss    occiined    in    no    manner     is  surely  not  well  iounded. 


affected  defendant's  responsibility,  or  re- 
lieved it  from  any  of  its  common-law 
duties  undiir  the  originai  undertaking, 
and  we  have  not  dnemed  it  necessary  to 
consider  any  of  the  cpnditions  contained 
in  it.  Whatever  conditions  and  limita- 
tions it  may  have  contained  were  not  as- 
sented to  by  the  sliippers,  either  before  or 
at  the  time  the  goods  were  delivered  to 
defendant,  and  hence  do  not  affect  the 
carrier's  liability  one  way  or  the  other. 
The  Judi^ment  nnist  be  alfirmed."  The 
facts  in  Adams  Kxpress  Co.  v.  Wilson,  81 
111.  339,  are  essentially  the  same,  in  their 
leading  particulars,  as  those  in  Muschamp 
V.  Lancaster  Ky.,  8  M.  &  W.  421;  and  we 
doubt  very  much  if  there  is  this  day  any 
court  in  the  United   States,  of  anything 


1  81  111.  339. 

2  Cited  SHvm,  p.  159,  n.  2. 
••  The  following,  from  the  judgment  in 

Erie  Uy.  Co.  v.  Wilcox,  84  Il'l.  at  p.  240, 
with  this  explanation  and  qualilicatioii, 
is  rjuite  accurate  and  applicable  to  tlio 
well-decided  cases  on  the  subject  in  Eng- 
land and  America.  Without  it,  it  is  in- 
accurate and  of  doubtful  application. 
"  Whatever  contrariety  there  may  be  in 
the  decisions  of  courts  in  respect  to  the 
duties  and  obligations  of  conmion  caniers, 
it  is  settled,  as  tirmly  as  any  legal  piopo- 
sitiou  can  be,  such  carrier  is  not  bound  to 
assume  responsibility  for  the  transporta- 
tion of  goods  beyond  the  teiiniiial  points 
reached  by  its  own  conveyances.  It  is 
optional  whether  the  carrier  will  take 
like  fair  intelligence,  which  would  hold  upon  itself  the  enlarged  responsiliility  of 
counter  to  Adams  Kxpress  Co.  v,  Wilson,  making  the  connecting  carriers  its  own 
And  if  not,  their  adverse  criticism  of  Mus-  agents  for  the  transportation  of  goods 
champ  V.  Lancaster  Railway,  decided  un-     rather  than  the  agents  of  the  shipiw- 


's  usual  witl,  tl,„  „,'";<'"  OS  more  carofullv  o„  n  ,  "'  ^"-  "• 

^'Tomtion  to   •?„■     t "'r  "T  «»  »»  '»  «  c  ,  o  4,  T"'^'-     '^'"' 
'■■■si'fct  to  .„od.    ]  •       ','"'"'"•>■'  ""dor  tho  III  ,0"'  "  '■'"'"•O"'! 

TI.C  court  .^aulti'"""  '"'■  "  '""■"«  l^ovoid  r  ^^'"""^'^  "'"I' 
«f."li'r  oo„telp,atT;  rtCff  '°  ''"W  ««  V?™J-"''-. 
^^^"ch  attaches  to  tl.n  .  ^'^*"^«  ^»  tho  coinml    f '"'»o»-Ja\v 

^^"i-"«h  tlie  case.  el.    ,        "^  '^  '''''''^  '""'^  distance      If      ;       "''''^"- 
'"""i'His,  th,.  ,S^'  „'^'''r¥'''^  "'-c  "ot  har-     i.n.r   ,  .  ^  ^^  <^'""e  it  lias 

"'■  goods  deliver      ft;  ;';^  *^'«  '^'="'-''Pte"ee 

^r  ■'  contract  for  thriu^    f '  ^''">"^Mie, 

''''^■''J-ntmct/n^'tn-K^fJ, 
0  fany  ,s,,f,Iy  ovcr^fts  '    . ,    •     °^''S«tiou 
0  I'o.nts  reached  bv    '  o  •     ""•'  °''  ""^^ 
"'•  •^■■"e.  storage  a,  J  jeliv  "„T'''''P«'  «"^ 


'or. ale  ;-^';,^'7^vn  carriages,;  ;^ 

f'le  receipt  given   n  'h  ^  •^^'"'se  in 

goods  r...s  rictin^  M,      *'"^  "'''"^r   for  tJ," 
'•"  t'd.s  res.  eefuT  ''?'''"''''*'  oWigatio  « 
I"  '-y  the  sh  fVer  ;w;7t"1r'^«^"^^'"te 
'""'  as  thou.ii      ''?''»«  ^'f^ctually  bind 

'  «"tral  R  w     "'"™'  of  evidence.     Ill,n„ia 

nr&%^''''^''«°  *  Alton  ^'r^^'TJ? 
■'1.  Jj,  Chicago  AN  \v  i/  !;  '''^•»  5o 
'o't.  60  III.  179  Unr.^-^"-  '^^  ^fo'it- 
Co.,''^  Haines,  6r  U^.t]  «*^"-  E-^press 

''^'^'■ectiy  ;;.„:,"'  K;'«f  ^/.-..-^.j^t- 


'""■^  o>    r  inrlv"'  *■"'  •■"'■"•enc    on  tC    ^  ^f'  •"  effect,  as  o  ,*  as  th? V"^''  ^•^''^'' 


«'iat  the  specific   '„Lr!-    ^°  *«   show 


<-?>itract  between  the  sin-;    "''       "''«'  the 
"(-•r  is  ? "     W 'fl,;   I   .1  '^''*''  '""'d  the  ci 
I'/'t.  as  in  tl"  1,  i'",^,  '''"' '"  the  fii.t  case' 

ti"a  of  donbt,  i«  t  i  "'■''"  **  sein- 
^P"tract  betue;,,  the  1;  '  "'  ^*'""  the 
"^.r  i«.  is  a  matte  'f"'T"' '■""'  the  car- 
evidence,  beinj  ,  at°[:^7'''"'"^^"  "11  such 

Sar-t'fP7^;tSf 
""affected  by  Inl  oU le^  'V'''-'"^^'  ""^  s 
ordinarily  4v\S£to  it'  '^'''"  ^h"*^' 
of.  contracts.  The  Fm,i;  f°"'^t ruction 
""«  subject  are  he  r  S  ?  ^"'''^^^^  on 
application  of  such  rules  ,''/"''^^'  "^  ^^e 
?liown  in  our  aii.,l  -v.-     ?• '  '^"'''  "«  we  have 

caster  Uy.,  8  M.  &  \v  fi"'^'".'"!'  ^-  Lan. 
York  ease  (.see  sup7a   t\Z  "/  '^"^  ^^^ 
tbe  same  wav  concn.'n.Vi      ^''«'''^ed  in 
">troduces  any   S"  ^    f  r"l'  '''  ">«" 
construction  of  i  cant,-  "'''''"^"^'le  to  the 
«  not,  in  effect,  as  o  d  as%r"V"^'^  ^'hi^' 
tracts  itself,  or  which    J'f    ^""'  ^^  ^on- 
analogously  be  aS  1'.,  ',"'  ««   it  can 
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been  held  by  the  Supremo  Court  of  this  State  that  if  the  carrier 
received  the  goods  marked  to  a  destination  beyond  its  own  line, 
that  tiien  the  presumption  of  the  law  is  that  it  was  a  contract 
of  carriage  to  the  place  marked  on  the  goods,  and  all  the  com- 
mon-law liability  attaches.  .  .  .  The  reception  of  the  goods  so 
marked  is,  as  was  said  by  the  court  in  Erie  11.  R.  v.  Wilco\,' 
primd  facie  evidence  of  through  carriage ;  subject,  it  must  In- 
presumed,  to  be  controlled  by  a  different  contract.  The  taking 
possession  of  the  goods  for  shipment  and  the  bill  of  lading  may 
be  one  and  the  same  transaction,  and  the  bill  of  ladini/  may  ex- 
plain the  primd  facie  case  of  throuyh  carriaye  resultiny  from  the 
reception  of  the  yoods  marked  '  throuyh.^  And  in  this  case,  ac- 
cording to  the  agreement,  we  think  it  does.  The  receipt  shows 
that  the  appellant  was  only  to  carry  the  goods  to  the  end  of  its 
own  line,  and  there  deliver  them  to  another  to  be  transported  to 
North  Anson,  Me. ;  expressly  exempting  itself  from  liability  be- 
yond its  own  line,  and  the  appellees  took  and  accepted  such 
receipt  with  full  knowledge  of  its  provisions,  and,  we  think,  pre- 
sumably intendiny  to  accept  its  conditions  as  the  contract.  The 
simi)le  delivery,  however,  of  the  receipt  to  the  shipper  would  not 
be  conclusive  upon  him  as  to  the  contracts  contained  in  it." 

While  we  think,  very  much,  although  not  exactly,  with  the 
court,  that  the  railroad  corporation,  under  the  statute,  could  not 
"  by  any  stipulation  or  limitation  expressed  in  the  receipt  limit 
their  liability "  —  called  in  the  statute  their  "  common-law 
lii  bility  "  —  for  the  non-delivery  of  the  goods  "  to  the  place  to 
which  the  goods  are  to  be  transported ;  "  yet,  wo  think,  that, 
connected  with  the  fact  of  the  shipper's  knowledge,  the  receipt 
or  bill  of  lading  might  be  given  in  evidence  to  show  what,  al> 
initio,  ivas  the  nature  of  the  contract  that  was  actually  made  he- 
tiveen  the  parties.  This  would  not  be  a  reliance  on  a  restriction 
in  the  receipt,  but  would  go  to  show  that  the  carriers  had  never 
contracted  to  carry  the  goods  beyond  their  own  terminus.  Mow- 
ever  this  may  be,  we  think  it  perfectly  clear  that,  independent  of 
the  statute,  the  Illinois  Appellate  Court  has  well  laid  down  the 
principles  of  the  common  law  applicable  to  these  cases,  and 
particularly  so,  in  their  avoidance  of  the  usual  terms,  "  special 
contract,"  "  positive  contract,"  "  express  contract ; "  the  doubtful 
or  absolutely  incorrect  use  of  which  terms  has  caused  not  a  little 
of  the  uncertainty  which  has  been  cast  about  so  many  of  the 
cases  in  this  country,  which,  actually,  on  the  facts  in  them,  have 
been  well  decided. 

We  would  further  observe  on  the  the  above  case,  that  the  stat- 

>  8t  111.  239. 
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lite  itself  seems  to  be  the  outcome  of  the  mistake  made  by  the 
Supreme  Court  of  Illinois  in  holding,  as  in  effect  they  do,  that 
there  is  a  common-law  liability,  independent  of  contract,  on  rail- 
way companies,  to  carry  goods,  as  common  carriers,  beyond  their 
own  line,  where  they  have  received  them  marked  for  such  a  point, 
and  from  which  liability  they  can  only  relieve  themselves  "  by  ex- 
pn-Hs  contraoty  The  Court  of  Appeal  has  more  properly  held,  in 
aot'ordance  with  the  views  we  have  expressed  so  constantly  in 
tliis  investigation,  that  that  is  a  fallacy  ;  that  —  as  we  have  shown 
the  English  cases  hold  —  it  is  a  liability  arisini/  onhf  out  of  eon- 
tract ;  and,  therefore,  that  all  the  tacts  and  circumstances  —  the 
receipt  of  the  goods  for  carriage  marked  for  a  specific  destina- 
tion being  simply  one  of  them  —  must  be  considered  in  order  to 
decide  what  the  particular  contract  is.  This  being  so,  then,  as 
there  was  no  "  common-law  liability,"  except  so  far  as  a  liability 
arose  b)  the  particular  contract  made  in  the  case,  it  was  com- 
petent for  the  defendants,  notwithstanding  the  statute,  to  show, 
by  the  receii)t  or  bill  of  lading  and  the  accompanying  facts,  the 
knowledge  and  the  implied  assent  of  the  shipper  to  its  terms,  and, 
therefore,  what  the  contract  actually  was.  And  as,  by  the  very 
terms  of  the  contract,  the  defendants  only  undertook  as  carriers 
to  convey  the  goods  to  their  own  terminus,  and  then  to  forward 
them,  they  had  not,  in  even  apparent  contravention  of  the  terms 
01. the  statute,  to  avail  themselves  "of  the  stipulations  or  limita- 
tions exprcs.sed  in  the  receipt"  to  relieve  them  from  a  liability 
which  they  had  never  assumed ;  the  liability,  whatever  it  was  in 
the  case,  being  simply  a  contract  liability,  and  not  such  an  one  as 
is  implied  by  a  '"  common-law  liability,"  which  may  exist  inde- 
pendently of  contract.  While,  in  this  way,  we  reach  the  same 
result  as  the  Appellate  Court,  we  think  we  make  the  construction 
of  the  statute  clearer  than  they  have  done,  and  show  that  the  stat- 
ute, according  to  its  express  phraseology,  applies  to  cases  to  carry 
and  deliver  goods  as  well  beyond  a  railway  company's  own  imme- 
diate line  as  within  it;  a  point  which  the  Appellate  Court  at  lirst 
deny  and  then  put  only  as  a  possibility,  —  "  It  may  be,"  etc.  The 
construction  of  the  statute,  we  think,  then  is,  that  where  an  im- 
plied contract  is  made  by  a  railroad  company  to  carry  goods  be- 
yond their  own  terminus,  they  cannot  relieve  themselves  of  their 
liability  by  a  stipulation  or  limitation  in  a  receipt  which  has  not 
formed  a  part  of  the  contract.  Of  course,  they  could  not  do  so  in 
the  face  of  an  express  contract ;  and,  therefore,  where,  from  the 
receipt  of  goods  marked  for  shipment  to  a  point  beyond  their  own 
terminus  and  from  any  other  facts  and  circumstances,  an  implied 
contract  has  arisen  for  them  to  carry  the  goods  safely,  as  common 
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carriers,  tlioy  cannot,  under  the  statute,  relievo  tlicmselvca  from 
their  liability  by  such  a  stipulation  or  liniitati(ui  in  the  recoipt, 
which  has  not  formed  part  of  the  contract.  The  diflliculty  under 
the  statute  is  evidently  the  result  of  the  mistake  in  the  Supreme 
Court,  which  the  Api)ellate  Court  rectify ;  showing,  as  they  do, 
that  the  other  facts  and  circumstances  of  the  case  may  "  expluiii 
the  j))'im(t  fiioie  case  of  through  carriage  resulting  from  fhe  recep- 
tion of  the  goods  marked  '  through.'  "  The  case  we  think  a  most 
valuable  one  to  show  the  correctness  of  what  we  have  been  seek- 
ing to  impress  throughout  this  very  full  investigation  of  a  most 
important  subject;  which,  while  in  England  is  in  so  clear  ami 
simple  a  position,  in  this  country  has  been  involved  in  the  most 
apparently  inextricable  confusion. 

The  case  of  IJennett  v.  Filyaw^  is  very  often  cited  as  being  in 
harmony  with  the  English  cases,  and  in  principle  it  is  so,  although 
it  is  not  on  the  exact  (juestion  involved  in  them.  In  this  case 
goods  were  shipped  near  Mount  Vernon  by  a  steamer  running  be- 
tween that  i)lace  and  the  city  of  A.palachicola,  and,  in  a  suit  lor 
the  loss  of  the  goods,  it  was  claimed  that  no  place  of  delivery  for 
the  goods  had  been  shown.  Very  much  in  effect  as  in  AIuseham|) 
V.  Lancaster  Ry.,"  the  court  below  instructed  the  jury  that  if  tlioy 
were  satislied  from  the  evidence  that  the  steamer  was  bound  for 
Apalachicola,  they  might  infer  from  that  fact,  in  the  absence  of 
an  express  agreement  upon  the  subject,  that  the  plaintifFs  goods 
were  to  be  delivered  in  Apalachicola,  as  alleged  in  the  declaration, 
and  refused  to  instruct  them  that  no  terminus  of  the  voyage  in 
question  was  proved.  The  Supreme  Court  sustained  the  court  bo- 
low  both  as  to  the  instruction  given,  and  as  to  that  which  was 
overruled.^ 


»  1  Fla.  403. 

a  8  M.  &  W.  421. 

3  In  doiiif,'  so  they  say :  "  It  was 
clearly  proved  on  the  trial  below,  as  ap- 
jiears  from  the  testimony  brought  \\y>  by 
the  bill  ol'  exceptions,  that  the  plaintilf  in 
error  was  the  master  of  the  steamboat  in 
question,  plyint?  to  and  from  the  city  of 
Apalaehicolii,  on  the  Apalachicola  Uiver, 
in  the  year  1842,  in  answer  to  an  inter- 
rogatory to  that  ell'ect  to  which  no  excep- 
tion was  taken.  It  was  further  testified 
by  one  of  the  witnesses,  tliat  certain  boxes 
of  tobacco,  of  the  crop  of  1842,  belonging 
to  the  defendant  in  error,  were  taken  by 
the  latter,  the  same  year,  to  his  lower 
place,  for  the  ])urpose  of  being  shipped  to 
Apalachicola,  and  these  boxes  were  spoken 
of  by  the  same  witness  as  having  been 
sent  off  to  Ai)alachicola  at  the  time  before 
mentioned.  It  is  fully  proved,  too,  that 
these  boxes  were  shipped  on  board  said 


steamboat  as  alleged  in  the  declaration. 
Whether  this,  witli  other  evidence  ad- 
duced, was  sutlicient  to  satisfy  the  jury 
that  these  boxes  of  toliacco  were  sliijiiu'd 
for  Apalachicola,  as  the  teriiiiims  of  tlif 
voyage  as  alleged,  was  clearly  a  matter  of 
fact  which  it  was  their  province  to  deter- 
mine, and  not  one  as  to  whicli  tiie  court 
should  charge  them.  1  f  they  erred  in  re- 
gard to  this  question  of  fact,  the  renieity 
of  the  defendant  below  was  by  motion  for 
a  new  trial  on  that  ground.  We  tliere- 
fore  think  that  tiie  court  below  did  not 
err  in  overruling  this  instruction,  nor  do 
we  consider  that  it  erred  in  giving  the  last 
excepted  to.  The  instruction  last  men- 
tioned would  seem  to  be  to  the  elfect,  that  if 
it  appeared  that  the  steamboat  was  hound 
for  Apalachicola,  and  there  was  no  evi- 
dence that  the  same  was  bound  also  for 
some  intermediate  point,  so  as  to  contra- 
dict that  conclusion,  then  the  jury  might 


Tl.         •       ,  CARRUQE  OP  GOODS.  ig. 

^'Jore  IS  also  a  cmo  in  rii;,,  •    ^ 
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which  it  so  thoroughly  harmonizes,  without  being  the  outcome  of 
them,  it  is  the  more  significant  and  important. 

We  find  a  very  simple  case  in  Alabama,'  practically  identical 
with  Muschamp  v.  Lancaster  Ry.,^  and  decided  in  tlie  same  way ; 
that  is,  decided  obviously  so  correctly  that  we  thinlc  there  could 
bo  scarcely  a  question  as  to  its  correctness.  And  yet  we  find  the 
usual  language :  "  The  true  doctrine,  that  which  is  most  con- 
sistent with  all  the  principles  which  govern  the  liability  and  duty 
of  carriers,  and  which  seems  to  us  required  by  the  same  necessity 
and  public  policy  upon  which  these  principles  are  founded,  is  that 
a  common  carrier  who  receives  goods  destined  for  a  })lace  beyond 
his  own  line  of  transportation,  not  ezpressli/  ofherunse  Umit'mu  his 
duty  and  liability,  must  be  regarded  as  contracting  for  a  delivery 
at  the  point  of  destination."  We  think  this,  instead  of  being  a 
"  true,"  is  a  very  false  doctrine.  It  purports  to  be  derived,  as  a 
rule,  frou'  the  English  cases ;  but,  as  we  have  shown,  the  English 
cases  establish  no  such  doctrine.  The  case  itself  is  an  extremely 
simple  one,  and  can  rest  quite  well  on  its  own  meriis,  without  re- 
quiring to  be  propped  up  by  any  such  unsound  principle  as  that 
by  which  it  is  sought  to  be  supported.  The  facts  show  the  very 
simplest  possible  case  of  a  contract  to  carry  the  goods  the  entire 
distance.  It  does  seem  ridiculous  that  so  much  doubt  and  mys- 
tery have  been  thro\rn  about  so  simple  a  matter. 

The  facts  were  that  the  ])laintiff  shipped  goods  by  the  defend- 
ants' railway  for  Texarkana,  Texas,  and  received  a  recei|»t  or  bill 
of  lading  from  the  defendants'  agent  to  that  efTcct,  stating  that 
the  goods  were  received  from  the  plaintiff,  at  Troy,  for  shipment 
to  Texarkaua,  Texas,  and  contained  no  conditions  or  stipulations 
whatever.  The  plaintiff  asked  to  be  allowed  to  take  ihe  goods  as 
baggage  usually  allowed  to  passengers,  and  offered  to  [)ay  for  it. 
The  a^^ent  refused,  and  said  it  must  go  as  freight,  and  that  he 
could  pay  for  it  at  Texarkana,  and  that  it  would  reach  there  in 
three  days  or  a  week  after  plaintiff's  arrival.  The  agent  then  exe- 
cuted the  receipt,  and  plaintiff  accepted  it.  The  goods  were  lost 
after  they  had  been  transferred  to  a  connecting  line  on  the  route. 
The  jury,  under  the  instructions  of  the  court,  found  for  tiie  plain- 
tiff, and  the  verdict  was  sustained.  We  think  that  facts  from 
which  a  through  contract  could  be  impliinl  could  scarcely  be 
plainer  ;  but  it  is  equally  as  clear  that,  under  a  different  state  of 
facts,  such,  for  instance,  as  if  the  defendants  had  exacted  and 
been  paid  freight  for  their  own  portion  of  the  road  only,  a  very 
different  contract  might  have  been  implied,  and  they  would  not 


»  Mobile  &  Girard  R.  R.  Co.  v.  Cope- 
land,  63  Ala.  219. 
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have  been  liable  even  though  there  had  been  no  express  contract 
limiting  their  contract  liability,  as  carriers,  to  their  own  route 
only. 

We  notice  in  some  of  the  Tennessee  decisions  which  purport 
to  follow  the  English  cases,  the  same  misimprcssiou  as  to  the 
actual  holding  in  the  latter.  Carter  v.  Peck  ^  is  free  from  this  mis- 
take. There  the  plaintiff  bought  from  the  defendants,  proprietors 
of  stage  coaches  connecting  with  others,  tickets  over  the  entire 
route,  paying  for  them  in  full.  The  court  held  that  this  was  a 
contract  with  the  defendants  for  conveyance  over  the  entire  route, 
for  a  breach  of  which  the  defendants  were  liable,  no  matter  on 
wliat  portion  of  the  route  the  contract  was  violated.^ 

The  law  in  East  Teimessee  &  Ga.  R.  R.  v.  Nelson,^  with  refer- 
ence to  the  duties  and  contracts  of  a  carrier,  is  correctly  laid  down. 
"The  law  is,  that  in  the  absence  of  a  special  contract,  the  carrier 
is  bound  to  perform  his  duty,  i.  e.,  deliver  the  goods  at  their  des- 
tination, or  at  the  end  of  his  route  to  the  next  carrier,  in  a  reason- 
able time,  according  to  the  usual  course  of  his  business,  with  all 
convenient  dispatch.  And  if  the  carrier,  or  his  servant,  within 
the  scope  of  his  employment  and  duty,  enter  into  any  special  con- 
tract [which,  of  course,  may  be  either  express  or  implied]  to 
deliver,  in  any  particular  time  or  place,  even  hejjond  the  terminus 
ofhix  particular  route,  it  will  be  binding." 

In  East  Tennessee  &  Va.  R.  R.  Co.  v.  Rogers,*  a  receipt  was 
given  for  goods  "  for  IT.,  Atlanta,  ...  to  be  forwarded  "  by  the 
defendants'  road.    "  To   bo   forwarded "  was  construed   "  to  be 


3  !  f 


1  4  Sliced,  203. 

-  Till!  iiii'ii!  stiitpment  of  such  cases  is 
sullicii'iit  to  show  tlii'ir  correctness.  The 
court  sail! :  "  We  think  that  when  tlie 
ilefi'iuliints  received  the  phvintitrs  money, 
aiulj^iive  liini  throu<{h  tickets,  they  thereby 
bcraine  hound  for  his  tvansportiition  on 
the  cntin^  line,  and  that  he  was  entith^l 
to  ii  strict  jiiM'tbrniance  by  the  defendants 
of  tlicir  undertaking,  or  to  recover  coin- 
IH'nsiition  in  diiiua}:;es  for  any  breach 
thi'iviif.  Tiie  arrangement  between  the 
i^riMiiiiints  and  tin;  jjroprietors  of  otiiet 
iwtioiis  of  tlie  line  was  a  nnitter  with 
"hicli  the  jilaintiir  had  nothing  to  do. 
He  was  no  jiarty  to  that  agreement,  nor 
was  he  boiuul  to  look  to  any  person  for 
the  peifdrnianco  of  the  defendants'  under- 
taking but  themselves.  If  either  party  to 
that  afireetnent  was  guilty  of  a  broach, 
that  WHS  a  matter  for  adjustment  between 
themselves.  Hy  this  arrangement  the 
|iro|iriftors  at  each  end  of  the  line  were 
mthorizwl  to  receive  the  faro  and  give 
through  ticket.,,  to  show  that  thoy  had 
'indeitnken  and  i-cceived  pay  for  the  trans- 

VOL.    11.  13 


portation  of  the  passenger  over  the  entire 
line,  and  the  proprietors  of  the  other  por- 
tions of  the  line  were  their  agents,  whom 
they  trusted  to  perform  that  part  of  their 
contract  which  lay  on  the  portions  of  the 
line  owned  by  them.  If  this  view  of  the 
subject  be  correct,  and  we  think  it  is,  then 
it  was  wholly  immaterial  whetlmr  thu 
plaintitf  knew  of  this  arrangement  or  not. 
If  ihe  defendants,  when  they  .sold  plain- 
til'"  the  tickets,  intended  that  he  .should 
risk  the  proprietors  of  the  other  poitions 
of  the  line  to  carry  him  tbrougli,  then 
they  should  have  so  stipulated  and  in- 
formed him  frankly  of  this  arrangement, 
so  tliat  lie  might,  with  a  full  knowledge  of 
the  fact.s,  have  elected  whether  he  would 
pay  them  the  entire  faro  and  take  through 
tickets,  or  pay  them  only  for  that  portion 
of  the  lino  of  which  they  were  the  pro- 
prietors, an<l  make  his  own  arrangements 
for  the  balance  of  the  journey.  They 
assumed,  however,  to  carry  him  through, 
and  are  responsible  for  the  undertaking." 

8  1  Col.lw.  272,  27«. 

«  6  Heisk.  143. 
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transported  or  carried,"  and  the  defendants  were  held  liable  for 
loss  of  the  goods  on  the  connecting  road,  under  what,  the  court 
held,  was  an  express  contract  to  convey  the  goods  to  Atlanta. 
But  the  head-note  of  the  case  goes  much  beyond  this.  It  is: 
"  A  carrier  receiving  goods  delivered  to  him  for  transportation, 
marked  and  destined  to  a  point  beyond  his  own  line,  undertakes, 
in  the  absence  cf  an  express  agreement  to  the  contrary,  to  deliver 
the  goods  to  the  consignee."  Wiiile,  as  we  have  shown,  this  is 
of  the  case,  it  does  really  express  the  views 


not  the  rationale 
of  the  court. ^ 


»  They  say  (at  p.  146),  :  "The  Eng- 
lish courts,  with  {^reat  unanimity,  hold 
that  the  carrier  giving  the  receipt  and 
undertaking  the  carriage  of  goods  from 
one  point  to  another,  is  responsible  for  all 
the  intermediate  routes,  unless  he  sliall  by 
express  contract  limit  his  liability  to  the 
transportation  of  the  goods  only  to  the 
end  of  his  own  road."  The  court  reach 
this  conclusion  as  to  the  holding  of  the 
English  courts,  thus  (at  p.  148):  "The 
leading  case  in  England  on  this  question 
is  that  of  Muschamp  v.  The  Lancaster, 
&c.  R.  K..  Co.,  8  M.  &  W.  421,  in  which 
it  was  held  by  the  Court  of  Excheiiuer 
'  that  where  a  carrier  receives  goods  di- 
rected to  a  place  beyond  the  terminus  of 
his  own  route,  witiiout  limiting  his 
responsibility  by  express  agreement,  such 
receipt  of  the  goods  so  directed  [a  primd 
facie  evidence  of  an  undertaking  to  carry 
the  gooils  to  the  place  where  they  are 
directed,  and  that  the  rule  applies  although 
the  jilace  be  beyond  the  terminus  of  Ids 
own  usual  route,  and,  a  loss  having  oc- 
curred in  that  case  beyond  such  terminus, 
the  carrier  was  lield  liable  for  such  loss.'  " 
This  quotation,  by  the  court,  is  evidently 
second-han:i,  and  is,  in  part,  not  a  strictly 
accurate  statement  of  the  nisi  priiis  direc- 
tion of  Rolfe,  U.,  to  the  jury.  What  he 
really  did  .say,  in  summing  up,  was  (at 
p.  42-3)  :  "Tliat  where  a  common  carrier 
takes  into  his  care  a  parcel  directed  to  a 
particular  place,  and  does  not  by  positive 
agreement  limit  his  responsibility  to  a 
part  only  of  the  distanct-,  that  is  prim.d 
facie  evidence  of  an  undertaking  on  his 
part  to  carry  the  parcel  to  the  place  to 
which  it  is  directed  ;  and  that  the  same 
rule  applied,  although  that  place  were 
beyond  the  limits  within  which  he  in 
general  professed  to  carry  on  his  trade  of 
a  carrier."  This  is  very  far,  even  as  it 
stands,  from  warranting  the  conclusion 
that  the  party  "undertaKing  the  carriage 
of  goods  from  one  j)oint  to  another,  is 
responsible  for  all  the  intermediate  routes, 
unless  he  shall  bii  express  contract  limit  his 
liability  to  the  transportation  of  the  goods 


only  to  the  end  of  his  mon  road."     Here, 
tluy  entirely  change  the  meaiung  of  liulfe, 
B,,  and  treat  what  he  says  would  be  priimi 
facie  evidence  of  the  fact,   as  being  con- 
clusive evidence  of  that  fact.     Of  course, 
if  there   was  an   exjiress   or   "positive'' 
(which  is  the  word  he  uses,  and  which  is 
less  strictly  technical   than   express,  and 
which   has  probably   led    to   tlie   use  of 
another  synonym,  special)  agreement  lim- 
iting the  carrier's  responsibility  to  a  ]iin'- 
ticular  place,  there  would  be  no  room  for 
an  implication  in  the  matter,  as  it  is  one 
wholly  of  contract.     But,  in  the  absence 
of  such  a  contract,  then  the  taking  cliiii<,;e 
of  the  parcel  which  is  directed  to  a  par- 
ticular i)lace,  is,  of  itself,  aside  of  auythinj,' 
else,  primd  facie   evidence,    that   as  the 
.shipper  is  sending  it  there,  so  the  carrier 
is  to  carry  it  there.     But  this  is,  alone, 
merely  primd  facie  evidence  of  this  faet, 
which  may  be  strengthened,  as  we  have 
so  often  put  it,  by  other  facts  ;  or,  on  the 
other  hand,  be  weakened,  or  conclusively 
rebutted,   by  other  facts.     It  is  simply 
some  evidence  of  the  fact,  "  whence,"  as 
Lord  Abinger  puts  it,   "  the  jury  niijjht 
infer  that  they  [the  carriers]  undertook  tn 
carry   it  [the   parcel)  in    safety  to  that 
place."     But,  even   in   the  absence  of  a 
jiositive  or  expn^ss  contra(;t  in  the  niattei, 
the  acceptance  of  the  parcel  "to  be  cm- 
ried  on  to  a  more  distant  jilace,"  is  imt 
conclu.sive  evidence  of  the  carrier's  umlei- 
taking  to  carry  it  there.    As  Lord  Abinjrei 
again  put  it  (at  p.  429)  :    "In  cases  like 
the  present,  par/icidnr  circnmstaneej:  mgh' 
no  doubt  be  adduced  to  rebut  the  inftrnta 
which,  primd  facie,  must  be.  maih  of  Iht 
defendants  having  undertaken  to  mrrrj  tic 
goods  the  whole  way.     The  taking  ehiirgf 
of  the  parcel  is  not  put  as  conclusive  evi- 
dence of  the  contract    sued  on  by  the 
plaintiff ;   it  is  only  primd  facie  cvidtnc 
of  U." 

This  does  not  at  all  agree  with  the  vie« 
of  the  English  law  in  the  matter  which 
was  entertained  by  the  court  in  East  Ten- 
nessee &  Virginia  R.  R.  Co.  v.  Hogcrs. « 
Heisk.  143, 146  ;  but,  a.-*  we  have  so  fully 
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Among  all  the  American  cases  we  have  so  far  examined,  in 
which  the  English  cases  arc  noticed,  we  liave  found  none  in 
which  the  holding  in  those  cases  is  so  properly  appreciated  as 
by  Chief  Justice  VVaite  in  Ehnore  v.  The  Naugatuck  R.  R.  Co.,^ 
and  by  the  Illinois  Appellate  Court  in  Chicago  &  N.  W.  R.  R. 
Co.  V,  Church; 2  the  reasoning  on  the  subject  in  the  Supreme 
Court  of  the  United  States  being  about  the  worst  to  be  found 
in  any  of  the  cases.  But  we  find  in  the  next  Tennessee  case 
we  examine  3  a  thoroughly  correct  appreciation  of  the  law  as  it 
is  to  be  deduced  from  the  well-decided  cases  in  England  and  in 
this  country,  whether  prior,  concurrent  with,  or  subsequent  to 
Muschamp  v.  Lancaster  Ry.*  Thus,  after  quoting  Lord  Abinger's 
statement  of  Rolfe,  B.'s,  instructions  to  the  jury  in  the  latter  case, 
the  Tennessee  court  correctly  say  :  "  Tiie  extent  of  the  undertak- 
ing, however,  might  be  repelled  by  circumstances  showing  the  con- 
tract to  have  been  only  for  the  length  of  their  own  line  of  road,  as 
where  the  freight  was  only  paid  as  far  as  the  terminus  of  their 
own  road,  f>nd  the  rest  v/as  to  be  collected  on  delivery."  The 
court  add,  "  though  the  contrary  has  been  held,  in  one  case  at 
least,  in  England."  The  case  is  not  named,  and  we  think  the 
remark  is  the  result  merely  of  a  misunderstanding  of  what  was 
held  in  the  very  doubtfully  decided  case  of  Bristol  &  Exeter  Ry. 
Co.  V.  Collins,*'  fully  considered  by  us.^ 


sliowii,  nupra,  pp.  75-96,  it  is  the  actual 
hoMinj;  of  the  English  courts  ;  and,  as  we 
liiive  also  siiown,  liarraoiiizcs  with  the 
riitio  dcculendi  of  nunierotis  cases  in  this 
country  which  have  generally  been  incor- 
rectly assumed  to  have  established  a 
"  nili' "  opposed  to  that  to  be  deduced 
from  the  well-de.?ided  English  cases. 

'  2:5  Conn.  470  cf.  seq. 

"-  12  111.  App.  17. 

a  W.'stern  &  All.  R.  R.  Co.  v.  McElwee, 
6  Hcisk.  208. 

♦  8  M.  &  W.  421. 

^  7  H.  I>.  Cas.  194. 

''  Supra,  81  ct  ne.q. 

As  there  is  much  in  the  remainder  of 
thp  jiiilnnientof  the  Tennessee  court  which 
mwts  our  views  on  sonu?  of  the  points  in- 
volvcil,  we  tpiote  liere  fully  from  it.  Says 
FiciMiiiiii,  .1.,  delivering  the  unanimous 
juilrjiniMit  of  the  Supreme  Court  :  "  We 
think  the  ease  of  Carter  v.  Peck,  4  Sneed, 
203,  however,  is  an  emphatic  indorsement 
nf  tlie  jirinciple  of  the  English  rule,  and 
is  flic  proper  one  in  all  such  cases.  It  is 
true  ill  that  case  there  was  sold  what  is 
known  as  a  through  ticket,  but  that  xona 
mhi  rviihnce  of  the  undertakituf  of  the 
firtij,  and  nuch  undertaking  might  nqually 
vtll  be  made  oiU  by  other  faka.     What 


then  is  the  fair  meaning  of  the  undertak- 
ing of  the  railroad  company,  in  view  of 
the  known  course  of  business,  and  the  at- 
tending circumstances  in  any  case  of  ship- 
ment of  goods  upon  one  road  to  be  trans- 
ported to  another  beyond  its  terminus  ? 
We  think  it  can  only  be,  wliere  no  special 
contract  is  iiisist(!d  on  limiting  the  under- 
taking, that  the  party  receives  it  with  the 
obligiitidn  to  carry  or  have  it  carried  to  its 
destination,  and  that  the  recipient  knows 
his  own  business  arrangements,  and  relies 
upon  the  facilities  possessed  by  him  to 
comply  with  his  undertaking.  If  he  has 
no  such  means  of  transmission  as  is  de- 
manded by  the  shipper,  it  is  his  business 
to  notify  him  and  limit  his  contract  with 
him  to  the  extent  of  his  own  cajiacity  to 
fuir.l  it  ;  the  other  party  has  tiie  right  to 
rely  on  the  ))arty  having  the  means  of 
transmitting  the  goods  to  theirdesl.. ration. 
Jii/  tliefuct  that  the  gnn(h  are  rmusigiud  be- 
yond liw  terminus  of  his  otcn  line,  he  is  no- 
tified of  V!hat  the  shipper  dt sires  him  to 
undertake  to  do  for  him,  and  if  not  able  or 
unicilling  so  to  undertake,  it  is  but  fair 
that  he  should  be  required  to  say  so,  and 
then  the  extent  of  his  liability  be  clearly 
understood. 

"In  looking  into  the  American  cases. 


ill 'if 
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In  Louisville  &  Nashville  R.  R.  Co.  v.  Campbell,*  the  head-note 
is :  "  Where  a  railroad  company,  without  contracting  for  restricted 
liability,  receives  goods  consigned  to  a  point  beyond  its  terminus 
but  on  the  line  of  a  connecting  route,  it  is  bound  to  deliver  them 
at  their  destination.    But  where  goods  so  consigned  are  received 


it  will  be  found  that  numerous  cs\pes  have 
held  as  above  indicated.  In  the  ease  of 
Angle  V.  Mississippi  K.  R.,  »  Iowa,  487, 
Mr,  Justice  Woodward  lays  down  the  rule 
thus:  '  We  are  clearly  of  the  opinion  that 
where  goods  are  delivered  to  a  railroad 
company,  marked  to  a  place  beyond  their 
road,  and  unaccompanied  by  any  otiier 
direction  but  the  mark,  the  company  is 
bound  to  deliver  according  to  the  mark, 
although  parol  evidence  is  admissible 
where  receipt  is  given  to  vary  the  con- 
tract, as  it  is  only  primd  facie  evidence 
from  the  receii)t  that  they  undertook  to 
carry  the  whole  way,  and  the  company 
would  be  exempt  if  ai  unvarying  usage 
to  deliver  at  tlie  terminus  of  their  road 
was  proved,  and  knowledge  of  such  usage 
brought  home  to  the  consignor.'  This  is 
a  correi^t  statement  of  the  r\il(',  with  per- 
haps the  qualiticatioii  or  explanation  that 
if  the  receipt  given  was  not  only  a  reociiit 
by  which  the  possession  of  the  goods  was 
acknowledged,  but  also  containeil  an  ex- 
press contract  to  transport  to  destination, 
this  contract  would  not  be  subject  to  be 
varied  by  parol  proof,  by  reason  of  the 
fact  that  the  simple  receipt  was  found  in 
the  same  paper ;  and  then,  further,  that 
the  unvarying  usage  spoken  of  should 
not  only  bo  that  the  road  receiving  was  in 
the  habit  of  delivering  to  the  other  road 
at  the  terminus  of  its  own  lino,  but  that  it 
only  undertook  to  transport  as  far  as  its 
own  line,  and  charged  to  shipper  freight 
and  collected  it  from  him  alone  for  the 
transportation  on  its  own  road.  In  other 
words,  that  the  fact  that  the  receiving 
road  universally  used  the  connecting  line 
as  a  lueans  of  sending  the  goods  to  their 
destination  when  sent  to  points  beyond 
the  terminus,  would  not  be  evidence  to 
rebut  the  undertaking,  ex[)ressed  or  im- 
plied, on  receipt  of  the  goods,  to  carry  to 
destination,  unless  it  was  shown  that  its 
lisage  was  uniform  only  to  undertake  for 
its  own  line,  and  it  received  freight  only 
for  this  service  from  the  shipper.  If  the 
receiving  road  shall  send  the  goods  on  to 
the  next  line,  and  there  receive  its  freight 
from  the  next  road,  or,  by  an  arrangement 
with  the  connecting  line,  the  freight  sJiould 
be  collected  on  delivery,  and  pro  rata  paid 
to  the  first  road,  as  is  the  custom,  we  be- 
lieve, of  perhaps  all  roads ;  the  last  road 
is  the  agent  of  the  first,  and  not  specifi- 
cally of  the  shipper,  and  in  that  case  is 


but  the  means  used  by  the  first  receiv-r 
of  carrying  out  his  contract  to  carry  or 
transport  to  its  destination.  As  said  by 
Qn  English  judge:  '  It  is  better  that  tliose 
who  undertake  to  carry  parcels  lor  their 
nnitual  benefit  should  arrange  matters  of 
this  kind  among  themselves,  and  should 
be  taken  each  to  have  made  tiie  others 
their  agents.'  We  think  this  the  sounder 
view  of  the  question,  based  on  the  gcnenil 
interests  of  trade,  and  of  those  engaged  in 
shipping  goods  by  this  almost  universal 
means  of  transportation.  It  would  be  ex- 
ceedingly hard  if  the  shipper  of  a  sniiiU 
but  valuable  package  at  Boston  should  lie 
compelled  to  trace  the  package  from  that 
point  along  all  the  intervening  lines  over 
which  it  might  ymssibly  pass  in  order  to 
reach  Tennessee,  in  or<ler  to  find  who  was 
responsible  to  him  for  his  loss. 

"It  is  said  in  argument,  however,  that 
the  books  of  each  company  would  Isliow  tlie 
receipt  of  the  package.  Thot  may  be,  and 
is  true,  no  doubt  ;  but  then,  the  books  ai'e 
tlicir  own,  and  may  or  may  not  be  exhib- 
ited to  a  single  shipper,  or  may  not  pos- 
sibly show  the  truth  of  the  case.  At  any 
rate  it  woulil  not  be  proper  that  the  ship- 
per should  be  compelled  to  rely  on  the  evi- 
dence to  l)e  furnished  by  the  company 
sought  to  be  held  liable  to  sustain  his 
right.  On  the  other  hand,  it  imposes  no 
hardship  upon  the  other  roads,  because 
they  are  in  constant  communication,  in- 
terchange business,  and  the  books  of  the 
road  originally  shipping  wouhi  show  it 
was  receiv(!(l  by  the  other,  and  would  be 
always  in  their  possession  and  of  ready  ac- 
cess. Thus  the  inconvenience  to  the  road 
would  be  much  less  than  to  the  single 
shipper  of  a  parcel,  who  might  never  have 
another  transaction  with  any  of  the  com- 
panies during  his  life.  All  hardship  in 
the  rule  can  be  easily  obviated  by  the  rail- 
road companies,  if  it  is  felt,  by  making  a 
special  contract,  or  giving  a  special  receipt, 
and  taking  freight  only  from  the  shipper 
for  their  own  line.  They  cannot  be  al- 
lowed to  have  the  advantage  of  undertak- 
ing for  their  own  benefit  to  carry  to  tiie 
point  of  destination,  either  expressly  or 
by  fiiir  implication,  and  then  escajie  the 
responsibility  incident  to  the  undertaking 
when  loss  occurs."  Western  &  Atl.  U.  K- 
Co.  y.  McElwee,  6  Heisk.  (53  Tcnn.)  215 
ct  neq. 

1  7  Heisk.  253. 
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under  a  contract  restricting  the  liability  of  the  company  as  a  car- 
rier to  their  delivery  at  its  terminus,  it  is  then  bound  to  deliver 
thorn  there  with  all  convenient  speed,  according  to  the  usual 
course  of  business,  to  the  next  carrier  ;  and  if  there  is  none  ready 
at  the  terminus  to  receive  the  goods  and  forward  them  along  the 
proper  route,  then  it  ought  to  retain  them  and  notify  tiie  owner. 
Tlie  company  is  not  bound  in  such  case  to  transport  the  goods  be- 
yond its  terminus  upon  any  link,  however  short,  of  the  connecting 
route,  unless  its  established  usage  imply  such  an  undertaliing." 
In  Railroad  v.  Stockard  ^  the  defendants  received  goods  marked, 
for  the  plaintiff,  "  Jackson,  Tennessee,"  but  failed  to  deliver  them 
there,  owing  to  their  refusal  to  deliver  them  to  a  connecting  rail- 
way company  without  payment  of  freight  and  charges,  which  the 
latter  company  refused  to  pay.  The  court  held  that  the  defend- 
ants having  received  the  goods  so  directed,  without  any  special 
contract  limiting  their  undertaking,  the  obligation  was  imposed  on 
tlieni  to  deliver  them  to  their  destination,  and  they  would  not  be 
excused  for  their  failure  to  deliver  them  there  by  reason  of  the 
facts  alleged,  although  the  aestination  of  the  goods  was  beyond 
the  terminus  of  defendants'  road.  While  these  decisions  were  ad- 
hered to,  it  was  also  held  in  Memphis,  &c.  R.  R.  Co.  v.  Ilollovvay,^ 
that  the  connecting  roads  were  also  liable  where  a  loss  was  caused 
by  tlieir  negligence;  and,  with  some  doubt,  it  was  held,  where 
goods  had  been  abstracted  from  packages,  en  route,  that  the  bui'- 
(ieu  of  proof  would  be  on  the  last  line  of  the  road  to  show  that 
they,  having  received  the  packages  without  objection  from  the 
previous  line,  had  not,  by  their  negligence,  caused  the  loss.^ 

Wc  find  in  Angle  v.  The  Mississippi  &  Vo.  R.  R.  Co.,*  in  the 
contention  of  counsel,  the  stereotyped  misstatement  of  the  law  in 
Endand,  thus,  without  any  qualification  :  "  In  England  the  rule 
is.  that  a  mere  receipt  by  a  railway  company,  of  goods  marked 
and  directed  to  a  pln^ie  beyond  the  terminus  of  their  road,  makes 
them  liable,  as  earners,  to  the  point  of  destination." »  In  this 
case  there  was  a  written  receipt  for  the  goods  "  to  be  delivered 
in  like  good  order;"  no  place  of  delivery  being  named,  but  the 
marks  on  the  goods,  "H.  G.  Angle  &  Co.,  Cedar  Rapids,  Iowa," 
v'cre  inserted  in  the  receipt.  The  goods  were  burnt  by  an  acci- 
dental fire,  after  they  had  been  delivered  to  a  connecting  carrier. 
In  a  suit  against  the  receiving  company,  the  court  below  held  that 


'  11  Hcisk.  568. 

2  n  Baxter  (68  Tenn.),  188. 

'  See  further  Furstenheim  v.  Memphis 
&  Ohio  R.  K.  Co.,  9  Heisk.  238  ;  Louis- 
ville &  Nashville  R.  K.  Co.  v.  Weaver,  9 


Len,  38,  which  are  in  accord  with  the  pre- 
vious Tennessee  cases  on  the  subject. 

*  9  Iowa,  487. 

^  And,  na  usual,  for  thi£  Bedfield  on 
Railways,  281,  ia  cited. 
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they  were  not  liable  as  carriers  beyond  their  own  route. 
Supreme  Court  of  Iowa  reversed  this  judgment.^ 

The  cases  in  South  Carolina  '^  all  purport  to  be  decided  in  ac- 


cordance with  the  English  cases. 

'  In  (ioiiif?  so  the}' siiid  :  "The  (luos- 
tioii  hole  made  is  one  of  inautioal  import- 
iiiiee,  and  it  is  this  :  Wiiun  i;oods  are  de- 
livjR'd  to  a  ('ariier,  marked  tor  a  partieular 
place  beyond  the  terminus  oi'  liis  route, 
but  unaccompanied  by  any  other  directions 
for  their  transportation  and  delivery,  ex- 
cept such  as  may  be  interred  from  tlio 
marks  themselves,  is  he  bound  to  carry 
and  deliver  them  according  to  the  marks, 
or  is  he  discharged  by  trar.sporting  accord- 
ing to  the  usage  of  ttie  business  in  which 
lie  is  engaged  ?  In  other  words,  do  these 
receipts  constitute  a  contract  to  deliver  at 
Cedar  Kapids,  and  can  parol  evidence  be 
received  to  show  facts  tending  to  give  a 
did'ereiit  meaning  to  the  contrac^t  ?  The 
court  lield  that  it  was  not  a  contract  to 
deliver  at  Cedar  Uapids.  It  seems  as  if 
this  wore  easily  settled  by  asking,  if  this 
is  not  the  meaning,  what  is  ?  To  whom, 
then,  and  where  were  thcij  to  ildimr  I  ,  .  . 
It  is  easy  for  the  carrier,  in  such  a  case, 
to  express  the  ])oint  of  carriage  in  the  re- 
ceipt, if  it  bo  ditVerent  from  the  niiirks  ; 
and  if  he  does  not,  as  in  the  case  at  bar, 
it  is  im[)lied  that  he  is  to  deliver  accord- 
ing to  tlio  marks."  iJut  the  court  also 
lield  that,  in  the  construction  of  tlic  con- 
tract, as  was  intimated  in  one  of  the  Kng- 
lish  eases  could  bo  done  (see  Kitprn,  p.  77), 
proDf  of  the  extent  of  the  d'-fendants'  line 
ini'^ht  be  given,  as  well  as  proof  of  estab- 
lished usage,  in  the  light  of  whicili  the  con- 
tract migiit  be  construed,  and  which  might, 
therefore,  show  a  contract  that  the  goods 
were  to  be  carried  by  the  defendants  to 
their  own  terminus  only,  and  there  to  be 
forwarded  by  them. 

It  is  very  obvious  in  this  case  (see  p. 
494)  that;  an  entirely  dilferent  meaning  is 
given  to  the  term  "  yjrt/niJ /dOfV, "  as  used 
by  Rolfe,  B.,  in  Muschamp  v.  Lancaster 
Ky.,  8  M.  &  W.  421,  from  that  which  he 
intended  ;  as  though  it  meant,  as  used  by 
him,  expressly  what  Lord  Abingcr  in  the 
same  case  said  it  did  not  mean,  —  "  con- 
clusive." In  very  many  other  oases  in 
this  country  the  same  view  seems  to  be 
taken  of  Ilolfe,  B.'s,  meaning,  which  has 
led  to  much  apparent  antagonism  in  many 
o."  those  cases  to  the  English  decisions, 
with  which,  as  we  have  shown,  thoy  are 
really  in  perfect  accord.  And  in  the  latter 
iM)rtion  of  the  Iowa  decision,  it  seems  to 
be  implied  that  they  think  on  that  point 
they  are  holdiii'?  contra  to  the  Knglish  de- 
cisions. But,  in  the  later  Iowa  case  of 
Mulligan  v.  Illinois  Central  Ry.  Co.,  36 


Iowa,  ISl,  186,  this  is  put  more  correctly 
and  intelligently.  It  is  there  said  of  the 
holding  in  the  previous  case  :  "In  An^'le 
i>.  The  M.  &  M.  Ily.  (.'o.,  t»  Iowa,  487,  tiie 
rule  was  settled  as  it  is  understood  to  ex- 
ist in  England,  and  it  was  held  that  the 
acceptance  by  a  carrier  of  goods  marked  to 
u  destination  beyond  the  terminus  of  its 
road,  creates  a  prinid  facie  liability  to 
transport  to  and  deliver  at  that  point, 
which  may  be  niodilied  by  proof  of  a  dif- 
ferent usage  known  to  the  shipper  at  the 
time  of  making  the  consignment."  And 
again  :  "  Whenever  liability  for  such 
transportation  exists  it  arises  either  fioin 
express  contract  or  from  an  imjilied  agree- 
ment arising  from  the  acceptance  of  goods 
consigned  to  points  beyond  the  termini  oi 
their  routes.  As  they  are  originally  under 
no  obligation  to  undertake  to  trans|ii)rt 
them  beyond  the  end  of  their  lines,  it  is 
clear  that  they  may,  by  special  agreement, 
stipulate  that  they  shall  not  be  liable  be- 
yond such  [)oint."  This  not  only  tlim- 
oughly  agrees  with  the  English  casus;  witli 
the  statement  of  the  law  by  Waite,  C.  •)., 
in  his  dissenting  judgment  in  the  Couiiei;- 
tii'ut  case,  and  with  the  intelligent  jud^," 
ment  of  the  Illinois  Appellate  Court,  but 
also  harmonizes  with  the  great  mass  of 
the  .Vmeiieau  cases  which  have  been  in- 
correctly assunscd  to  have  been  decided 
contra  to  the  English  eases. 

^  Urailford  v.  The  South  Carolina  U. 
R.  Co.,  7  Ricii.  21)1  :  Bradford  &  I'atleii 
V.  The  same,  10  Uich.  221  ;  Kvle  v.  The 
Laurens  H.  H.  Co.,  10  lUch.  382;  Pi.'d- 
mont  .Manufacturing  Co.  v.  Columliin,  it.'. 
K.  R.  Co.,  19  S.  C.  353.  In  this  last  case 
cited,  Simpson,  C.  J.,  in  delivering  the 
judgment  ot  the  court,  says:  "TIkmv  is 
really  no  great  ditlorence  between  tlie  Eng- 
lish and  American  doctrine  on  this  sub- 
ject. The  one  holds  that,  to  exeni|Pt  a 
carrier  from  liability  beyonil  its  teiininus, 
there  must  be  a  special  contract  to  tliat 
end.  The  other,  that  to  make  the  first 
carrier  responsible,  there  must  be  a  spcciid 
contract  to  that  end.  Both  admit  tliat 
the  carrier  is  not  bound  to  go  beyon<l  tlie 
terminus,  but  that  he  may  do  .so  ;  i-.iid  if 
ho  undertakes  to  do  so,  he  is  bound  by  liis 
undertaking.  In  the  one  case,  if  the  coii- 
traet  ^ontains  no  exetn])tion,  it  is  abso- 
lute ;  in  the  other,  if  conditions  are  .spe- 
cified, they  must  govern.  This  is  notliiiig 
more  than  saying  that  the  whole  thing  is 
per  contract,  and  that  whatever  the  cni- 
tract  is,  that  must  be  enforced,  —  the  legiJ 
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plaintiff  had  judgment  on  the  ground  of  a  special  contract ;  from 
which  the  negative  inference  is  drawn  that  the  plaintiff  could  not 
recover  otherwise  than  by  a  special  contract.  This  cannot  be  re- 
garded as  quite  equivalent  to  a  direct  decision  on  the  point ; 
for  if  the  point  was  raised  in  the  case,  it  certainly  did  not  require 
the  court  to  determine  whether  a  special  contract  was  necessary 
to  charge  the  defendants,  and  besides  there  is  reason  to  think  that 
the  term  '  express  contract '  could  hardly  have  been  used  in  its 
strict  sense  to  signify  a  contract  in  the  form  of  a  direct  promise 
or  undertaking  in  language,  oral  or  written,  proper  to  show  a  pos- 
itive agreement ;  since  the  judge  who  delivered  the  opinion  of  the 
court  speaks  of  a  case  where  the  carriers  would  be  liable  on  the 
ground  that  they  '  held  themselves  out  as  common  carriers  to  that 
place ; '  in  which  case,  as  I  understand  it,  the  contract  would  not 
be  express,  in  the  strict  or  usual  sense  of  the  term,  but  implied 
from  the  conduct  of  the  party.  And  the  same  learned  judge  also 
says :  '  It  is  of  great  public  convenience,  if  not  absolute  neces- 
sity, that  several  companies  should  combine  their  operations,  and 
thus  transport  passengers  and  merchandise  by  a  mutual  arrange- 
ment over  all  their  lines,  upon  one  contract,  for  one  price.  In 
such  cases  each  is  held  liable  for  the  w' olc  distance.'  Instances 
are  to  be  met  with  in  other  books,  of  a  t.milar  latitude  in  the  use 
of  the  term '  special  contract,'  as  in  2  Redf.  on  Railways,  104,  whore 
the  term  '  special  contract '  is  used,  but  the  example  given  is  of  a 
contract  implied  from  certain  facts.  For  these  reasons  we  are  not 
inclined  to  regard  Perkins  v.  The  Railroad  as  a  direct  and  final 
decision  by  the  courts  in  Maine  of  the  question  raised  in  the  pres- 
ent case."  And  again :  "  In  Darling  v.  The  Boston  &  Worcester 
R.  R.,^  it  was  decided  that  '  if  an  arrangement  is  made  between 
several  connecting  railroad  companies,  by  which  goods  to  be  car- 
ried over  the  whole  route  shall  be  delivered  by  each  to  the  next 
succeeding  company,  and  each  company  receiving  them  shall  pay 
to  its  predecessor  the  amount  already  due  for  carriage,  and  the 
last  one  collect  the  whole  from  the  consignee,  a  reception  of  such 
goods  by  the  last  company  and  payment  by  it  of  the  charges  of 
its  predecessors  will  not  render  it  liable  for  an  injury  done  to  the 
goods  before  it  received  them.'  From  this  case  the  general  rule 
has  been  deduced  in  Massachusetts,  that  a  carrier  is  not  liable  for 
loss  beyond  his  own  line  without  a  positive  agreement  to  be  so 
liable ;  though  some  of  the  discussion  in  Darling  v.  The  Railroad 
seems  hardly  consistent  with  such  a  rule,  for  the  learned  judge 
who  delivered  the  opinion  says :  '  The  usage  as  to  the  manner  of 
doing  the  business  enters  into  the  contract  as  part  of  it,  in  the 

1  11  Allen,  296. 
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In  Barter  v.  Wheeler,^  it  was  hold  that  when  two  or  more  rail- 
roaila  are  associated  together,  and  form  a  continuous  line  lor  the 


their  mutual  uoiitriuit  to  take  from  eauh 
other  and  carry  throu;;h,  hooiIs  so  marktiil 
that  ini'^ht  he  leei'ived  liy  any  one  ol'  tlieiii. 

"  Tlie  price  lor  transiiortation  to  New 
Yorlt  was  paid  to  the  det'etniauts  when 
they  received  tlie  floods.  The  Amcriuuii 
authorities  are  couiparativelv  (ew,  wiiieli 
hohl  that  wiiuii  all  these  circuiiistaiii:e.s 
oeeur,  the  carrier  who  receives  the  floods 
is  not  l)(>und,  by  an  ini|ilied  agreement,  to 
carry  them,  or  see  that  they  are  carried, 
over  the  connected  line  to  their  final  des- 
tination. I  do  not  find  that  tiie  decisions 
in  any  of  the  States  sustain  this  defence, 
except  in  Coimectiout,  Maine,  und  Mas- 
sachusetts. 

"  With  rejrard  to  the  cases  in  Connec- 
ticut, it  cannot  imply  any  want  of  the 
respect  due  to  tlie  courts  of  that  State,  if 
I  say  that  for  two  reasons  tlKur  cases  on 
this  point  are  not  entitled  to  all  the  defer- 
ence that  is  paid  to  their  doiusioiis  on  other 
subjects.  In  tlio  iirst  place,  it  is  held 
there  that  railroad  corporations  have  no 
corporate  authoiity  to  contract  for  the 
transportation  of  goods  or  i)assengers  be- 
yond their  own  lines  ;  a  doctrine  rejected 
everywhere  else.  If  it  were  admitted  that 
railroads  had  the  power  to  make  such  con- 
tracts, it  does  not  api)ear  tliat  the  courts 
in  Connecticut  would  have  decided  that 
the  plaintiir  in  a  case  like  this  would  not 
bo  entitleil  to  recover.  In  leeil  it  would 
seem  from  the  opinion  of  the  court  as  de- 
livered by  Ellsworth,  J.,  in  Klinore  i,-.  The 
Nautuck(!t  Railroad,  2:5  Coun.  4J7,  that 
in  Connecticut,  these  defendants  would 
be  held  liable  if  their  power  to  contract 
were  conceded.  He  says  '  No  m mey  was 
paid,  or  agreed  to  ho  paid,  for  conveying 
the  leather  to  any  speciliu  place.  There 
was  no  evidence  or  claim  that  there  was 
any  connection  betwi'en  tlie  defendants 
and  the  steamer,  exci^pt  in  the  customary 
way  of  forwarding  freight.  They  deliv- 
ered the  goods  to  each  other  from  time  to 
time  as  they  were  marked  for  transporta- 
tion, no  matt(n'  to  what  place,  whether  to 
Now  York,  California,  Europe,  or  Asia. 
It  is  obvious  that  when  the  different  car- 
riers throughout  the  route  are  connected 
in  business  by  some  joint  understanding 
or  partnership,  there  can  be  no  difficulty 
in  case  of  a  loss  which  happens  on  any 
part  of  the  line  ;  but  the  question  arises, 
when  this  is  not  the  case,  what  is  the  law 
then  ? '  From  this  it  seems  to  me  that 
we  are  warranted  in  supposing  if  the  de- 
fendants had  powiM-  to  contract,  and  the 
facts  had  been  such  as  are  found  in  the 


present  ease,  the  court  in  ('•nnectieut 
would  have  no  dilliculty  in  charging  the 
defendants  for  u  loss  happening  in  any 
part  of  the  line.  Then  again,  these  de- 
cisions in  Connecticut  were  by  three 
judges  against  two  ;  Waite,  then  chief- 
justice,  and  llinman,  who  has  since  fillcil 
that  i)lace.  The  reasons  for  holding  the  de- 
fendants liable  in  Klmore  u.  The  liailroail, 
are  very  ably  and  forcibly  stated  by  Waite, 
C.  J.,  in  his  <lissentiiig  oiiinion.  Swell 
dissent,  it  is  evident,  leaves  the  authority 
of  the  cases  so  much  reduced,  that  they 
cannot  be  entitled  to  great  weight  out  of 
the  jurisdiction  in  which  thev  were  decided. 
"  The  singhi  (uise  of  Perkins  v.  The  1'.  S. 
&  P.  Railroad,  for  reasons  before  suggested, 
we  cannot  consider  as  a  final  settlement  of 
the  (juestion  in  Maine.  But  in  Massachu- 
.setts,  the  court  in  a  series  of  decisions 
have  established  the  rule  that  a  carrier, 
though  a.ssoiuated  with  others  in  a  con- 
nected line  of  transportation,  is  not  lialilo 
for  a  loss  hajipening  beyond  his  own  line 
without  a  positive  agreenu-nt  to  that  eilect; 
and  this  rule  is  applied  to  the  baggui^e  of 
passengers,  and  the  undeitaking  of  ex|)ress 
companies  that  ie(.'eive  goods  for  transjior- 
tation  beyond  their  own  lines.  The  fact 
that,  notwithstanding  the  earlier  decisions, 
suits  have  continued  to  b(!  brought  in  lliut 
Commonwealth  against  parties  that  have 
received  goods  to  be  transpoited  on  con- 
tinuous lines  for  losses  happening  lu'vund 
their  own  lines,  might  seem  to  suggest  a 
sus]iicion  that  the  profession  and  the  pub- 
lic had  not  readily  ae(piieseed  in  the  riilo 
as  there  laid  down  ;  Imt  the  court  have 
adhered  firmly  to  the  rule,  ami  in  some  of 
the  later  cases  have  ajtparejitly  declined  to 
enter  on  the  discussion  of  the  (piestion, 
treating  it  as  finally  settled  ;  ami  we  must, 
therefore,  consichu'  the  high  authority  of 
that  court  as  against  the  right  of  the 
plaintiffs  to  recover  in  this  action.  So  far, 
however,  as  that  court  may  be  understood 
to  have  established  the  rule  that  to  bind 
a  railway  for  transportation  beyond  its 
own  line,  there  must  be  an  express  and 
positive  agreement  between  the  railroad 
and  the  owner  of  the  goods,  and  that  sncli 
an  undertaking  is  not  to  be  implied  from 
facts  such  as  are  found  in  this  case,  the 
current  of  American  authority,  to  say 
nothing  of  the  English,  appears  to  he 
strong  the  other  way.  Excepting  the 
cases  in  Connecticut  and  Maine,  which, 
when  examined,  do  not,  I  think,  give  the 
Massachusetts  doctrine  any  very  strong 
support,  the  authorities  in  other  States, 
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transportation  of  freight  and  passengers,  giving  to  each  the  right 
to  sell  tickets  and  receive  freight,  and  bargain  for  its  transporta- 

of  the  case,  when  thi?  jilaiiititrs  dulivcicd 
tliii  goud.s  iiiui'kc'd  for  New  Yolk,  anil  tho 
(lelcudiiuts  I'ucuivud  thciii  and  took  |uiy 
for  transportation  throu^'h,  no  contract 
was  nuidu  with  any  jiarty  to  carry  the 
goods  thiou>,'h  ;  but  tlic  contract  tlieii 
made  l)y  the  defendants  was  to  cairy  tlio 
goods  to  liic  next  carriers  on  theconnected 
line  with  the  siiriilus  money,  ami  as  ajjenta 
of  tlie  phiintilfs,  make  a  cimtiiu't  if  they 
could  with  tiie  next  curriers  to  take  the 
goods  and  the  money,  and  carry  them  on 
in  the  same  way  thnmgli  successive  agen- 
cies tor  the  jihiintilf  to  tlieir  final  destina- 
tion. If  tliese  agents  sliouUi  consent  to 
net  for  tlie  jduiutilfs,  and  he  able  to  nego- 
tiate bargains  witii  the  other  carriers  for 
transportation  tiirougii,  the  goods  woidd 
go  to  New  York  as  was  intended  ;  but 
tliey  wouhl  go  under  tliree  seiiarate  con- 
tracts made  at  dilferi'nt  times  tmougli  tiiis 
imaginary  agency  with  tlirec  dill'vrent  and 
iiidciiendeiit  jiarties. 

"Tlio  lirst  objection  to  the  defendants' 
theory  of  this  transaction  is  that  it  is  con- 
traiy  to  tiie  fact.  Tlie  owner  of  goods  in  a 
case  like  this  does  not  in  fact  appoint  or 
employ  the  successive  carriers  in  tlit^  con- 
tinuous line  ns  his  agents  to  hold  his 
Tiioiiey  for  him,  and  as  his  agi'iits  carry  it 
forward  anil  contract  in  his  behalf  with 
the  other  roads  for  further  transportation. 
He  makes  but  one  contract  for  the  jirice  ; 
he  jiays  the  price,  and  the  iiion.y  he  hail 
jiaid  does  not  belong  to  him,  but  to  the 
associated  carriers  in  proportions  fixed  by 
their  agreement.  lie  does  not  in(|uire, 
nor  is  he  inteiested  to  know,  how  tliey 
divide  the  money.  The  contract  is  entire 
and  complete  when  he  jiays  the  jiriee  for 
traiis]iortutioii  through,  and  everything  to 
be  done  afterwards  is  regulated  by  the 
standing  agreement  among  the  associated 
carriers.  He  has  no  coiitiul  over  them  as 
his  agents  ;  he  does  not  and  cannot  inter- 
meddle with  the  manner  in  which  they  do 
the  business  or  dispose  of  the  money  that 
he  has  paid  for  the  i;arriage  of  his  goods. 
Let  us  see  what  are  some  of  the  con- 
sec|Uences  that  would  follow,  if  both  par- 
ties ill  a  case  like  this  should  act  on  the 
defendants'  view  of  their  legal  rights. 
Suppose  in  this  case  the  goods  had  been 
carried  through  to  New  York,  and  the 
defendants  had  not  paid  to  the  next  car- 
riers the  projiortion  of  the  freif^ht-money 
which  belonged  to  the  other  carriers  ;  and 
then  sufipose  that  the  Norwich  &  Worces- 
ter Railroad  should  sue  the  pLnntifTs  for 
carrying  the  gooik  over  their  road.  It 
would  avail  the  plaintiffs  nothing  to  say 
that  they  had  paid  the  freight  through 


:(:■: 


tlioiij;li  tliey  dill'er  much  in  other  particu- 
lar.--, j^'eiieiiilly  agree  in  this,  that  where, 
as  ill  I  lie  present  case,  there  is  a  continu- 
i)U>  line  of  ililleieiit  car'iers  united  by  an 
;ii,'iii'iiii'iit  under  which  they  cari'y  goods 
tliinii;,'li  the  connected  line  for  one  price, 
wliich  tliuy  divide  among  themselves  iu 
pi iijiiii lions  lixeil  in  their  agieuinent,  if  one 
111  I  lie  parties  receiving  goods  to  bi'  traiis- 
poi'ieil  nil  the  continuous  line,  marked  for 
iiipy  place  in  it,  and  on  receiving  the  goods 
takes  pay  for  transporting  tlieiii  to  that 
place,  the  party  so  leceiviug  the  goods  and 
tlie  pay  for  tninspoitatioii  is  jirimd  facie 
liiiiihtl  by  an  im[ilied  agreiiueiit  to  carry 
the  guoils,  or  see  that  they  are  carried, 
to  the  place  for  which  they  are  marked, 
and  is  liable  for  a  loss  happening  on  any 
jKU't  of  the  connecied  line. 

'If  the  case  were  to  be  considered  on 
aiitliurity  only,  we  should  feel  bound  to 
ducide  lor  the  plaiiitill's,  iiiasiiiuch  as  we 
find  the  Weight  of  authority  to  prepon- 
diiate  heavily  in  their  favor,  and  taking 
jjiiieial  ]iiiiiciples  and  reasons  of  conven- 
ience and  ]iublic  policy  for  our  guide,  we 
are  led  to  the  same  conclusion. 

"  In  the  view  whicli  the  plaintitFs  ask 
us  to  taki'  of  this  case,  when  the  goods 
Were  received  by  the  defendants,  marked 
l'(ir  transportation  to  New  Ymk,  and  the 
jirii  e  paid  to  the  defendants  for  tiansjior- 
latjijii  tliiougli  on  the  continuous  line,  the 
plaiiiliU's  made  one  contract  with  tho  do- 
fciuliiiits,  by  which  the  defi'iidaiits  agreed, 
either  as  joint  carriers  with  the  other  asso- 
ciate ])arties,  or  as  undertaking  for  them 
to  cany  the  goods  through  for  the  juice 
piiiil,  as  goods  were  carried  in  the  usual 
course  of  the  business  on  that  line.  In 
tliat  view,  the  plaintills  would  have  noth- 
ing; further  to  do  in  the  matter.  Every- 
tliiiig  else  was  provided  for  by  the 
iii;ieciiieiit  among  the  associated  carriers  ; 
for  by  their  agreement,  the  defendants 
Were  ijound  to  transport  and  the  successive 
carriers  would  be  bound  to  take  and  carry 
tho  goods  from  each  other  to  their  final 
'li'stiiiation.  The  price  through  was  paid, 
iiiid  lielonged  to  the  different  carriers  in 
I'Kijiortions  fixed  by  their  agreement,  and 
tliis  theory  would  agree  exactly  with  the 
liicts  ;  for  the  plaintiffs  in  fact  made  but 
one  agreement  with  one  jinrty  to  have  the 
jjoods  carried  for  one  price  to  New  York. 
N'o  further  stipulation  or  direction  on  the 
part  of  the  plaintiffs  was  necessary,  and 
none  was  ever  in  fact  given  by  owners  of 
goods  who  jiut  them  in  the  course  of  trans- 
iwrtation,  as  these  were  put,  in  the  con- 
tinuous line. 

"According  to  the  defendants'  theory 
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tion  over  the  whole  line,  and  to  receive  the  price  of  said  tickets 
and   transportutiuns,  the   3uiuo   to  bo   divided  between  them  at 


Nl 
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wliuii  till)  ^^^w^h  were  received  at  tliis  (?iid 
of  the  route.  The  luaily  iiuswer  would  bu  : 
'To  be  sure,  you  put  inoiiuv  into  tlio 
liiindH  of  your  iij;eut.s,  the  NV'orcester  k 
Nashua  lUilroiiil,  to  pay  u.s,  but  tiiey 
ne^leeted  their  duty  ;  your  money  is  Ntill 
ill  tliiur  hands,  and  wu  are  not  paid,'  It 
is,  however,  ipiite  char,  that  the  money 
ruceiveil  by  the  defendants  for  transporta- 
tion throu;^h  oil  the  connected  line  would 
be  held  by  them  for  uU  the  parties  to  tho 
line  ;  thi^y  would  be  bound  to  account  for 
it  under  their  a;;reenient,  as  one  partner 
accounts  with  his  fellows  for  money  re- 
ceived (III  piirtiiership  account.  Then  if 
the  plaiiitili's  should  undertake  to  pay  the 
dilfcrent  carriers,  how  are  they  to  know 
the  share  of  each  !  The  pio|ioitious  of  tho 
I'reif^ht  money  beloniriii^  to  thuiii  respec- 
tively arc  rcijulated  liy  a  private  aj^reeiiient 
of  wlii(;li  the  plaintiil's  knew  nothing,  and 
of  which  in  the  way  the  business  is  actually 
conducted  they  have  no  need  to  bo  in- 
formed. If  tho  pliiintitl's  had  proposed, 
when  they  delivered  the  goods,  to  pay  the 
Worcester  &  Nashua  road  their  proportion 
of  the  fivijjht  money,  and  afterward  to  pay 
tlio  other  carriers  their  respective  shares, 
they  probably  would  have  found  nobody 
to  tell  them  what  tho  dilfereiit  shares  were, 
or  to  receive  tho  goods  to  be  carried  on 
such  terms.  In  truth  the  connected  lino 
transacts  business  as  one  joint  concern, 
and  tho  business  cannot  be  transacted 
otherwise,  with  convenience  either  to  the 
carriers  or  the  owners  of  the  goods.  Then 
if  we  look  to  the  remedy  of  the  associated 
carriers  for  the  recovery  of  tho  freight 
money,  each,  on  tiio  theory  of  the  defend- 
ants, must  b:ing  a  separate  suit  on  tho 
separate  contract  for  hi.s  proportion  of  the 
money.  We  have  had  occasion  to  learn 
from  the  facts  stated  in  another  case  now 
pending  before  us,  that  there  is  a  con- 
nected line  consisting  of  six  or  seven 
dilfcrent  railways,  extending  from  Ogdens- 
burg  in  New  York  through  Vermont  and 
New  Hampshire  to  Hoston  in  Massa- 
chusetts, in  which  one  price  is  paid  for 
transportation  through,  and  the  money 
divided  by  a  standing  agreement  as  in  this 
case.  If  goods  are  carried  through  on 
this  route,  and  there  are  six  or  seven  dif- 
ferent contracts,  one  with  eacli  road,  then 
each  ro.'vd  must  bring  a  sepamte  action  for 
its  share  of  the  freight  money.  If  it 
should  be  said  that  the  remedy  of  the 
roads  is  to  retain  the  goods  at  the  end  of 
the  route  till  the  whole  i)rice  for  transpor- 
tation through  is  pai(J>  this,  in  the  first 
place,  would  show  that  these  roads  are  so 
combined  that  for  their  own  purposes  they 


are  a  unit,  while  thev  insist  that  they 
are  wholly  separate  ami  independent  wlan 
the  owner  seeks  redress  for  the  loss  of  his 
goods.  And  then  aj^aiii,  if  the  loads  act 
separately  and  are  not  jointly  interested 
in  the  business  of  the  eoniieclcd  line, 
when  one  of  the  roacls  parts  witii  the 
possession  of  goods  by  delivery  to  llllotiiei, 

It  loses  its  lien  for  the  freight  money,  aiid 
cannot  transfer  it  to  another  imli-peiMleiit 
carrier.  Aiigell  on  Carriers,  U.'j",  li,'pl», 
601).  This  is  not  at  all  like  a  niaiitiine 
lien,  when  a  voyage  is  broken  up  and  the 
<!argo  is  put  on  board  another  vessel  to  be 
carried  to  the  port  of  destination.  There 
the  lien  on  the  cargo  for  the  whole  fivij^'lit 
is  transferred  to  the  second  vessel,  wliieii 
completes  the  transportation  under  one 
contract. 

"The  use  of  steam  in  carrying  goods 
and  passengers  has  produced  a  great  revo- 
lution ill  the  whole  business.  Tiie  aiiu)i'"t 
and  iniportaiice  of  it  have  of  late  v  y 
increased  and  arc  every  day  iiicreii- 
The  large  business  between  dill'erent  p.uis 
of  the  country  is  done,  as  in  this  ease, 
by  parties  who  are  associated  in  long  eoii- 
tinuous  lines,  receiving  one  faro  thioiigli, 
and  dividing  it  among  themselves  by 
mutual  agi'i'cient.  They  act  toi^cther  fur 
all  practical  purposes,  so  far  as  th'irown 
interests  are  concerned,  as  out!  united  ainl 
joint  association.  In  managing  and  c  on- 
trolling  the  business  on  their  lines  lliey 
have  all  the  advantages  that  coiiM  he 
derived  from  a  legal  partnershiii.  Tliey 
make  such  an  arrangement  among  them- 
selves as  they  see  fit  for  sharing  the  losses, 
as  they  do  the  protits,  that  happen  in  any 
part  of  their  route.  If  by  their  agreeniiiit 
each  party  to  tho  coniiectifd  Hue  is  to 
make  good  the  losses  that  hap])en  in  his 
jiart  of  the  route,  the  asso(nated  carriers, 
and  not  the  owner  of  the  goods,  have  tlie 
means  of  ascertaining  where  the  losses 
have  happened.  And  if  this  cannot  be 
known,  there  is  nothing  nnreasonalili'  or 
innouvenieiit  in  their  sharing  the  loss,  us 
in  case  of  a  legal  partnersliip,  in  pro- 
portion to  their  respective  interests  in  the 
whole  route. 

"Tiiey  undertake  the  business  of  com- 
mon carrier,  and  must  be  understood  to 
assume  the  legal  liabilities  of  that  Inisi- 
ness.  They  transact  the  business  uiuhr a 
change  of  circumstances  ;  but  the  prin- 
ciples and  the  general  policy  of  the 
common  law,  which,  as  an  elemoiitmy 
maxim,  holds  the  common  carrier  liiiWe 
for  all  accidental  losses,  must  be  ap]ili('J 
to  these  new  methods  of  transacting  the 
same  business;    and  there    is    certainly 
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companies,  the  receipts  being  divided  between  them  in  proportion 
to  the  amount  of  service  rendered  by  each ;  they  stand  substan- 
tially in  the  position  of  partners  in  such  through  business,  and 
are  jointly  liable  for  losses  on  any  part  of  the  through  route. 
This  liolding  corresponds  with  that  in  the  Irish  cases. ^  This 
New  Hampshire  case  seems  to  consider  the  English  cases  as 
holding  that  in  no  case  will  an  action  lie  against  an  intermediate 
carrier.  But  we  think  it  clear  that  this  view  is  inaccurate.  On 
the  point  of  joint  liability,  where  the  relationship  is,  in  effect, 
that  of  partners,  the  Irish  cases  are  professedly  founded  on  the 
English  cases;  and,  as  we  have  shown,  supra,  p.  81,  the  English 
ca.ses  hold,  that,  when  there  is  but  one  entire  ct)ntract,  an  action 
will  only  lie,  on  the  contract,  against  a  party  to  the  contract ;  yet  in 
tort,2  for  a  loss  caused  by  negligence,  the  English  cases  hold,  as 
was  held  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,^ 
cited  in  the  New  Hampshire  case,  that  an  action  will  well  lie 
against  the  company,  independent  of  contract,  for  the  loss  caused 
by  their  negligence ;  thus  giving  the  jdaintiff  the  remedy,  at  his 
election,  either  against  the  party  with  whom  he  contracted,  under 
his  contract,  or  against  the  party  whose  negligence  caused  the 
loss,  for  the  misfeasance. 

In  State  v.  Hodge*  is  an  elaborate  judgment  by  Doe,  J.,  on  the 
subject  of  presumptions,  as  to  whether  they  are  of  law  or  of  fact. 
We  think  that  the  authorities  cited  there  show  that  there  are 
presumptions  of  law  and  presumptions  of  fact.  The  argument, 
however,  rather  is  that  all  presumptions  are  simply  presumptions 
of  fact.     The  authorities  there  cited  do  not  sustain  this  position. 


maxim  of  tlie  law  that  those  who  transact 
this  great  busiiiras  sliould  be  licld  to  a  rule 
whi<:h  shall  give  a  ready  and  eH'cctual  rem- 
edy to  the  owner  whose  gonda  have  been 
lost  or  damaged  in  any  part  of  these  con- 
nected lines  of  tv,ins|'ortation.  There  is  a 
jM'.rplexing  diversity  of  decision  on  this 
subject  in  the  dillerent  tribunals  of  this 
eountry.  For  instance,  by  the  law  of  New 
York,  as  we  unilerstand  it  to  be  established 
by  the  construction  which  the  courts  have 
given  to  their  statute,  if  goods  are  received 
in  that  State  for  transportation  througli  on 
a  connected  line  of  raih'oads,  the  roail  that 
receives  the  goods  is  liable  for  loss  or  dam- 
age happoniiig  in  any  part  of  the  connected 
line,  though  beyond  the  limits  of  the  State. 
Burtis  w.  The  BuflTalo  &  State  Line  U.  R., 
qtia  supra.  As  has  been  before  men- 
tioned, there  is  a  connected  line  of  six  or 
seven  railroads  extending  from  Ogdensburg 
to  Boston.  If  goods  are  received  by  the 
Ogdensburg  Kailroad  for  transportation 
to  Boston,  and  are  lost  or  damaged  on  any 
part  of  the  line,  say  on  the  Lowell  Rail- 


road, the  Ogdensburg  Railroad  is  liahln  tor 
the  loss.  Hut  if  inercbundise  is  receivcil 
at  Boston  by  the  Lowell  Riiilroad  for  Irons- 
portation  to  Ogdensburg  over  the  sifiino 
connected  line  of  railroads  associated  uihIit 
the  same  agreement,  the  owner  would  be 
left  to  find  out,  if  he  could,  on  whii'li  of 
the  six  or  seven  connected  roads  his  gooils 
were  lost  or  damaged,  and  could  cliiiiii  for 
his  loss  of  that  road  alone.  There  woulil 
seem  to  be  no  remedy  for  this  conriisioii 
and  conflict  of  decisions  unless  the  nationid 
Legislature  can  provide  one  under  the 
power  given  by  the  Constitution  to  \rtp\- 
late  eonmierce.  I  come  to  the  coiu'lnsion 
that  on  the  case  stated  the  plaintill's  :iro 
entitled  to  recover  ;  and  such  is  rhe  ur.aiii- 
mous  opinion  of  the  court."  Nashua  Lock 
t'o.  V.  The  Worcester,  &c.  R.  11.  Co.,  48 
N.  n.  356  et  srq. 

1  Stated  by  us,  supra,  86  et  seq. 

2  See  sui^rn,  88,  n. 

8  6  How.  (U.  S.)  344. 
♦  50  N.  H.  510. 
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Of  course  all  law  is  based  on  fact,  but  from  certain  facts  a  legal 
presumption  m^y  alway  arise ;  that  is,  it  is  a  presumption  of  law 
arisin<;'  from  a  given  state  of  facts.     The  question,  we  think,  at 
least  as  far  as  it  affects  the  subject  we  are  considering,  is  i\ot  now 
practically  debatable.     Presumptions  are   divided  into  presump- 
tions   '  law,  presumptions  of   fact,  and  mixed  presumj   ions  of 
law  and  fact.*    Our  reason  for  referring  to  State  v.  Hodge  ^  is 
because  the  same  court,  following  that  case,  in  Gray  v.  Jackson,^ 
Doe,  J.,  again  delivering  the  judgment,  treats  the  whole  matter 
wc  have  been  considering  simply  as  one  of  fact,  and  not  at  all,  or 
in  any  respect  as  one  of  law.     In  order  to  arrive  at  this  conclu- 
sion, there  is,  as  in  the  previous  case,  a  wholesale  distortion  of 
tlie  authorities  cited.     If,  in  all  of  the  cases  on  the  subjf  ct  which 
arise,  whether  in  England  or  in  the  different  States  of  tiie  Union, 
the  question  is  purely  one  for  the  jury,  as  this  last  New  Hamj)- 
shire  case  puts  it,  then  there  would  soon  be  a  state  of  inextrica- 
l)lc  confusion  which  ivould  require  immediate  legislative  remedy. 
But  we  think  that  none  of  the  great  number  of  cases  cited  on 
the  subject  in  the  New  Hampshire  case  sustain  the  holding  in 
that  case;   but  the  reasonings  and  conclusions  in  them  all  are 
diametrically  opposed  to  the  holding  in  that  case.      In  all  such 
cases  as  these,  we  think  the  questions  are  mixed  questions  of  law 
and  fact.     In  the  Connecticut  c;ise  referred  to  in  the  New  Hamp- 
shire case,  the  court,  on  the  facts,  treated  the  question  involved 
as  being,  to  some  extent,  one  of  law,  as  on  legal  grounds*  they 
nonsuited  the  plaintiff ;  holdii.<r,  as  a  matter  of  law,  that,  on  the 
plaintiff's  own  showing,  there  was  no  case  to  go  to  a  jury.     So,  in 
another  prominent  case  on  the  subject,  Muschamp  v.  Lancaster 
Ry.,''  it  was  clearly  a  mixed  master  of  law  and  fact.     For  there, 
not  only  were  there  facts  which  wore  left  to  the  jury,  but  Rolfe, 
B.,  instructed  the  jury,  as  a  matter  of  law,  apjdicable  to  the  facts 
in  that  case,  that  there  was  legal  evidence,  in  such  facts,  of  the 
defendants'  liability.     In  this,  as  a  matter  of   law,  he  \Nas  sus- 
tained  by  the   full   court.     Ergo,  had  he,  as  a  matter  of   law, 
instructed  the  jury  in  the  opposite  way,  there  would  have  been 
misdirection,  in  law,  and  the  verdict  would  have  been  set  aside. 
And  Doe,  J.,  in  the  New  Hampshire  case,  while  actually  quoting 
the  language  in  the  case,  seems  entirely  oblivious  of  the  fact,  that 
the  question  in  Muschamp  v.  Lancaster  Ry,^  came  up  exclusively 
as  a  question  of  law.     The  rule  nisi,  which  was  granted  in  the 


'  Spp  RePt  on  Evid.,  §  303  et  seq. 

''  50  N.  H.  .IIO. 

'  51  N.  H.  9. 

•  The  majority  of  the  court,  as  we  have 


seen,  supra,  139  ct  seq.,  differing  with  tht 
law  OS  it  is  held  in  England. 

»  8  M.  &  W.  421. 

•  Ibid. 
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case,  and  which  was  unanimously  discharged,^  was  not  on  the 
ground  of  the  verdict  of  the  jury  being  unwarranted  by  the  facts ; 
but  on  the  ground  that  there  had  been  misdirection  by  the  judge, 
as  a  matter  of  law.  And  the  court  sustained  the  law,  and  the 
verdict  as  well ;  holding  that  the  finding  on  all  the  facts  was, 
in  the  case,  thoroughly  consistent  with  the  law  as  laid  down  in 
oho  case  by  Rolfe,  B.  And  that  learned  judge,  in  his  judgment, 
expressly  says,  "  I  think  the  construction  m  are  putting  on  the 
agreement  is  not  only  consistent  with  law,  but  is  the  only  one 
consistent  with  common-sense  and  the  convenience  of  mankind." 
It  is  the  province  of  the  courts  —  "  we  " —  to  decide  questions  of 
law,  not  issues  of  fact. 

The  attempted  correction  of  the  reporter's  note  by  Doe,  J.,  in 
Gray  v.  Jackson^  would  be  an  entire  misstatement  of  the  holding 
in  the  Muschamp  case.  The  court  held  that  the  law  had  been  laid 
down  by  Rolfe,  13.,  without  misdirection,  and  that  the  verdict  of 
the  jury,  under  such  proper  direction,  was  fully  sustained  by  the 
facts.  The  finding  of  the  jury  was  not  even  attacked,  because, 
as  is  manifestly  evident  in  the  case,  if  the  direction  was  sound, 
the  additional  facts  in  the  case  showed  the  defendants'  liability 
on  their  implied  entire  through  contract  beyond  any  question,  as 
a  matter  of  law  and  of  fact.  The  New  Hampshire  court  was  pal- 
pably wrong  in  treating  as  they  do  the  directions  of  the  jiuhje 
merely  as  an  opinion  of  the  iveiyht  of  the  evidence.  If  Rolfe,  I?.'s, 
view  of  the  law  had  been  such  as  was  held  by  the  mere  majority 
of  the  judges  in  the  vmsoundly  decided  Connecticut  cases,  then, 
instead  of  directing  the  jury  as  he  did,  on  a  matter  of  law,  it 
would  have  been  his  duty  to  have  pursued  the  course  of  the 
Connecticut  court,  and  to  have  nonsuited  the  plaintiff. 

It  is  also  noteworthy  that  in  the  Connecticut  case  of  Elmore  v. 
The  Naugatuk  R.  R.  Co.,'^  where  the  judge  laid  down  the  law 
substantially  as  it  has  been  uniformly  decided  in  Elnglaiid,  and 
the  jury,  as  in  England,  found  for  the  plaintiff  on  che  facta  ;  yet 
the  majority  of  the  Connecticut  court  set  aside  the  verdict,  be- 
cause they  considered*  that  the  jury  had  "  acted  under  erroneous 
views  of  the  law;"  the  court  further  saying,^  relative  to  their 
action  in  New  York  &  N.  H.  R.  R.  Co. ,6  that  they  had  then  inti- 
mated that  the  recent  English  cases  ^^ive re  not  lato  ;"  and, "' Wo 
rejected  the  laiv  of  those  cases,  in  their  (s«c)  application  to  pas- 
sengers, and  we  are  ready  to  do  it  in  relation  to  freight."     And 


1  And  the  decision  of  the  court  in  doing 
which  iias  since  been  unanimously  aus- 
tiiined,  ns  a  matter  of  law,  by  all  of  the 
English  courts  in  succesaion. 

^  51  N.  H.  at  p.  15. 


8  23  Conn.  457. 
«  See  at  p.  470. 
6  At  p.  474. 
«  22  Conn.  1. 
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for  the  loss  of  his  goods,  I  cannot  but  regard  as  a  wide  departure 
from  the  general  doctrine  of  the  common  law  on  this  subject ;  and 
nothing  is  plainer  thru  the  duty  of  courts  to  apply  the  general 
principles  of  the  com.aon  laio  to  the  new  circumstances  which 
are  introduced  by  changes  in  the  manner  of  transacting  any 
business." 

Common  law  is  simply  common  sense ;  "  the  very  perfection  of 
reason ; "  and  we  think  the  doctrine  established  by  the  English 
decisions,  and  by  the  great  mass  of  the  cases  in  this  country 
which  are  decided  in  general  harmony  with  them,  is  the  result 
of  sound,  sensible,  legal  construction  of  the  "  special  contracts," 
whether  express  or  implied,  in  such  cases.  And  in  Gray  v.  Jack- 
son,^ notwithstanding  the  labored  argument  in  the  case  to  show 
that,  in  this  class  of  cases,  the  question  is  altogetlier  a  question 
of  fact  for  the  jury,  and,  therefore,  that  the  particular  case  is 
absolutely  concluded  by  the  finding  of  the  jury ;  the  court,  after 
all,  admit  that  this  is  wrong,  and  that  the  reference  to  Mus- 
champ's  Case  by  Judge  Redfield,  of  the  question  being  "  chiefly 
a  matter  of  fact,"  takes  "  into  account  the  idea  that  the  question 
was,  of  course,  subject  to  the  general  and  elementary  rules  of  law 
upon  which  all  contracts  rest."  Precisely  so.  If,  on  any  view  of 
the  facts  and  circumstances  which  the  jury  can  reasonably  take, 
their  finding  legally  can  be  sustained,  it  will  be  ;  otherwise,  it  will 
be  reversed. 

In  Gray  v.  Jackson, ^  a  package  was  delivered  for  conveyance  to 
Reading,  Massachusetts,  which  was  received  by  the  defendants  for 
conveyance,  the  plaintiff  paying  and  the  defendants  receiving  one 
entire  sum  for  the  entire  conveyance.  We  think  this,  in  law,  as 
much  implies  a  contract  by  the  defendants,  carriers,  to  carry  the 
package  to  Reading,  as  the  sale  of  a  parcel  of  goods  for  a  specific 
price  implies,  in  law,  the  claim,  by  the  vendor,  of  a  riglit  to  sell 
the  entire  parcel.  We  think  the  presumption  of  law  is  as  clear 
in  the  one  case  as  in  the  other.  The  New  Hampshire  court  in 
Gray  v.  Jackson  ^  held  otherwise ;  ostensibly  on  the  ground  that 
principles  of  law  have  nothing  to  do  with  such  a  case ;  but  that 
(in  this  class  of  cases,  at  least)  the  question  is  entirely  one  for  the 
jury,  and  let  them  find  as  they  may  their  finding  is  conclusive. 

If  this  wei*e  law,  there  would  be  no  legal  "  rule  "  at  all  appli- 
cable to  such  cases ;  and  the  numerous  references  by  the  courts 
and  text-writers  in  this  country  to  the  English  rule  and  the  Amer- 
ican rule,  with  reference  to  the  assumed  differences  between  the 
English  and  many  of  the  American  cases  on  the  principles  of  law 


»  61  N.  H.  at  p.  26. 
«  61  N.  H.  9. 


^  Ibid. 


«I  N.  H.  9. 
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I'o^vever,  it  is  obvious,  that  nnf  !  i  ^^'^^^^^^'^^  absurd.    We  think 
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tl^^  decision,  that   he  q'u    t  ^1  inl'  , 'l'.'"*^'  "^^^  ^h    g  ou^^    'J 
entiieiy  unfounded.    We  think  T      'f  ''  "°^  °"«  «f  law  at  all   fs 
tl'at  a  le,al  contract  wl  en  etd  ,W ''''T  '""  *^^^  ««««  does  s  'ow 
case,  «.  a  matter  of  /a^  ^scLti^f ^f":' f ''^^  '''^'"^  -  '-"in  thl 
other  contract  was  entered  i  1      I'lu  'I  'f'  '^'^^^'^"^  ^hat  any 
to  Beading,  for  the  carriage  of  whtt      ^*  "^-^  '"'•'"^''"fe'  the  pared 
paid  and  received.    AndCtlTink  f\r''^''  ""^'"'^  Pnce  was 
of  law,  from  the  facts  in  that  Zfll'A'''  ''  "  '^'^^'  P^nc^l! 
-t  been  paid,  the  defendan L    '„'  L        '"'^  ^^''^^^  p''ce  had 
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°«,  fl,o  verdict  of  the  jur/waTset,,;,    "«   "'"^  '»"''»".  i"X 
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ing  of  the  jury,  there  is  evidence  that  will  sustain  their  finding 
and  the  instructions  of  the  court,  the  verdict  will  be  sustained. 
Otherwise,  it  will  be  set  aside.     The  qvestion  is,  therefore,  one  of 
tlwse  which  is  usually  designated  as  a  mixed  one  of  law  and  fact. 
And  as  hold  the   English   cases,  so,  as  we  have   exhaustively 
shown,  in  this  elaborate  examination  of  the  question,  also  hold 
the  American.     As  in  England,  so  in  this  country,  the  carrier 
may  contract,  expressly  or  impliedly,  for  the  conveyance  of  goods 
or  of  passengers  beyond  his  own  immediate  route,  and  whether  he 
do  so  or  not  is  here,  as  there,  a  question  of  the  construction  of  the 
particular  contract  in  the  case.    True,  Rolfe,  B.,  did,  in  eiTect,  state, 
that  in  the  receipt  of  goods  for  carriage,  marked  for  a  specified  des- 
tination, there  was  implied  in  that  fact  alone,  primd  facie,  tliat  from 
which  a  jury  would  be  warranted  in  inferring  a  contract  to  cairy 
them  to  said  designated  point.     But  the  inference  from  that  fact 
alone,  as   Lord   Abinger  stated,  was   simply  primd  facie ;  not 
conclusive.     In  the  case  itself  there  was  an  agreed  through  rate 
for  the  whole  distance,  and  other  strong  facts,  to  which  wo  liave 
made  repeated  reference  in  this  investigation  of  the  sul)jcct,  to 
strengthen   the  inference  resulting  from  the  one  fact  that  the 
goods  were   certainly  intended  to   be  carried  to  the   place  for 
which  they  were   marked.     On   the   other  hand  this   inference 
might  have  been  destroyed,  under  facts  from  whicli,  expressly  or 
impliedly,  a  different  contract  might  be  shown.     Practically,  as  a 
matter  of  fact,  the  one  fact  of  the  marking  of  the  goods,  as  an 
unsupported  inference  from  which  a  contract  is  to  be   implied, 
never  stands  alone.     When  the  goods  are  received  by  a  carrier, 
they  are  received  for  carriage.    When  received  for  carriage,  ;)r/m^< 
facie  they  are  received  to  be  carried  to  the  place  for  wliich  tliey 
are  "  booked,"  or  to  which  they  are  marked.     If  the  carrier  so 
receiving  them  for  carriage,  under  a  contract  to  carry  thorn,  by 
himself  or  his  agents,  to  the  place  for  which  they  are  mnrkcd, 
booked,  or  way-billed  (either  of  these  last  two  adding  to  or  taking 
from  the  inference  from  the  marking),  charges  a  one  through 
price  for  such  carriage  to  the  ultimate  designated  place,  where 
they  are  there  (as  in  Muschamp  v.  Lancaster  Ry.)  ^  to  be  deliv- 
ered, by  the  one  contracting  carrier  or  his  agent,  to  the  ship- 
per, or  the  consignee  ;   then,  there   being  no   express   contract 
otherwise  in  the  matter,  and  there  being  no  other  facts  in  the 
case  to  rebut  the  inference  resulting  from  all  of  these  facts,— 
and  they  were   all   in  the   Muschamp  Case,  as   in  the   conciu- 
rent  New  York  case,  —  the  court,  we  take  it,  under  the  general 
American  as  well  as  under  all  the  English  decisions,  would  be 

1  8  M.  &  W.  421, 
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of  an  undertaking  to  carry  the  passenger  and  baggage  to  the  end 
of  the  journey.  The  contract  need  not  be  an  express  one,  but 
may  arise  by  implication  and  may  be  established  by  circum- 
stances, the  same  as  other  contracts."  ^  This  language  is  equally 
ap})Iicable  to  Muschanip  v.  Lancaster  Ry.,^  as  to  the  Kansas  case, 
and  establishes,  in  effect,  tlic  same  and  not  a  different  principle.^ 
Finally,  to  sum  uj) :  It  is  coni|)etent  for  a  railway  company  to 
contract  to  carry  goods  beyond  their  own  immediate  route,  and  they 
very  frequently  do  so  contract.  Assuming  that,  with  such  power, 
80  frequently  exercised  by  them,  they  make  an  express  wri  i 
contract  to  carry  goods  for  a  specified  destination,  for  one  through 
rate  of  freight,  that  clearly  is  a  contract  which  can  be  enforced 
against  them,  whether,  which  is  clearly  immaterial  in  the  case  of 
such  an  express  written  contract,  the  specified  destination  be  at 
a  point  on  their  own  immediate  line  of  I'ailway  or  not.  Suppose, 
then,  that,  instead  of  such  an  express  written  contract,  they  re- 
ceive goods  for  carriage,  marked  for  a  specified  destination,  fi.\ 
a  specific  through  rate  for  the  entire  distance,  to  be  paid  by  the 
consignee  at  the  ultimate  designated  point  to  which  the  goods  are 
to  be  cari-ied,  and  where  the  consignee  is  to  be  present  to  receive 
the  goods  and  pay  the  freight ;  if  that  designated  point  i"  on  their 
own  immediate  line,  docs  it  not  imply  a  contract  to  carry  and  de- 
liver the  goods  there  ?  Clearly  so.  Then,  with  all  these  ingredi- 
ents, as  above  named,  if  the  point  is  beyond  their  own  immediate 
lino,  is  there  not  a  similar  implication  ?  We  cnn  see  no  principle 
of  reasoning  by  which  any  other  conclusion  can  be  reached,  than 


1  Tlie  Atchison,  &e.  R.  R.  Co.  v. 
Roach,  35  Kan.  740,  743. 

2  8  M.  &  W.  4-21. 

8  For  additional  cases,  which  might  be 
almost  indetiniti'ly  added  to,  see  Baltimore 
&  Ohio  R.  K.  Co.  V.  Campbell,  36  Ohio 
St.  6+7,  658  ;  Peat  v.  Chicago  &  N.  W. 
Ry.  Co.,  19  Wis.  118  ;  Grover  &  Baker 
Sewing  Machine  Co.  v.  Missouri  Pacific 
Ry.  Co.,  70  Mo.  672  ;  Chouteau  v.  Leech, 
18  Pa.  224;  The  Baltimore  &  Phila.  St. 
Co.  V.  Brown,  54  Pa.  77;  Hill  Manuf.  Co. 
t'.  Boston  &  Lowell  R.  R.  Corp.,  104 
Mass.  122  ;  McGregor  v.  Kilgore,  6  Ohio, 
359  ;  Check  v.  The  Little  Miami  R.  R. 
Co.,  7  Am.  F.aw  Reg.  427;  The  Cincin- 
nati, &c.  R.  R.  Co.  V.  Pontius,  19  Ohio 
St.  221 ;  The  Baltimore  &  Ohio  R.  R.  Co. 
V.  Green,  25  Md.  72 ;  Cincinnati,  &c. 
R.  R.  Co.  V.  Spratt,  2  Duv.  (Ky.)  4; 
I?ryan  v.  Mem]>his,  &c.  R.  R.  Co.,  11 
Bush,  597;  Wlieeler  v.  San  Francisco  & 
Ala.  R.  R.  Co.,  31  Cal.  46:  Pereira  v. 
Central  Pacific  R.  R.  Co.,  66  Cal.  92;  The 
Evansville,  &c.  R.  R.  Co.  v.  Marsh,  67 


Ind.  505  ;  Detroit  &  Bay  City  Ry.  Co.  v. 
McKenzie,  43  Mich.  609;  Caiuie'o  v.  The 
Pennsylvania  R.  R.  Co.  21  Wis.  SSi'; 
Schneider  v.  Evans,  25  Wis.  241;  WmIiI 
V.  Holt,  26  Wis.  703 ;  Mosher  v.  Tlu' 
Southern  Express  Co.,  38  Ga.  37;  Soiitli- 
em  Express  Co.  v.  Shea,  lb.  519;  Colitii 
V.  The  Southern  Express  Co.,  45  Oa. 
148;  Hawley  v.  Screeven,  62  Ga.  347; 
Central  Railroad  v.  Combs,  70  Ga.  533; 
Southwestern  Railroad  v.  Thornton,  71 
Ga.  61  ;  Little  v.  Semple,  8  Mo.  PO; 
Carr  V.  Steamboat  Michigan,  27  Mo-  i^''- 
Coates  I).  The  United  States  Express  Co., 
45  Mo.  238;  Halliday  v.  The  St.  Louis,  &o. 
Ry.  Co.,  74  Mo.  159;  Wyman  v.  Cliicugo 
&  Alton  R.  R.  Co,,  4  Mo.  App.  35  ;  Mai- 
lory  V.  Burrett,  1  E.  D.  Smith  (.V.  Y.), 
234;  Schroeder  v.  The  Hudson  Kivtr 
R.  R.  Co.,  5  Duer,  55  ;  Simmons  v.  I.iiw, 
8  Bosw.  213 ;  Quimby  v.  Vaiidcrbilt,  17 
N.  Y.  306  ;  Ladue  v.  Griffith,  25  N.  Y. 
364  ;  Berg  v.  The  Narragansett  Steamboat 
Co.,  5  Daly,  394. 
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that  there  is.  All  of  the  assumed  ingredients,  then,  are  contained 
ill  Muschainp  v.  Lancaster  Ry.,^  a  simple  case  which  has  been 
more  generally  misunderstood,  misstated,  and  distorted  than  any 
other  case  with  which  we  have  met. 

There  was  in  that  case  not  only  the  implication  of  a  one 
through  contract  arising  from  the  receipt  of  goods  for  carriage, 
marked  for  a  specified  place,  without  any  implication  of  the  con- 
tract for  carriage  being  for  any  other  terminus  than  that  ex- 
pressly designated  by  the  address  of  the  goods ;  but  there  was  in 
it  all  the  other  important  facts  we  have  named  above,  from  which 
a  one  entire  through  contract  was  to  be  implied.  And  yet  Mus- 
champ  V.  Lancaster  Ry.  is  the  one  special  case  which  has  met 
with  such  wholesale  ill-founded  criticism  and  condemnation  in 
numerous  cases  which  have  been  decided  in  precisely  the  same 
way  as  that  badly-criticised  case  itself. 


[i : 


1  8  M.  &  W.  421. 
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STATUTE  OP  FRAUDS. 


I  l\ 


Introductory. 


h 


1 


The  fourth  and  seventeenth  sections  of  the  Statute  of  Frauds  ^ 
relate  to  Sales,  and  are  as  follows  ;  — 

"  IV.  No  action  shall  be  brought  whereby  to  charge  any  exec- 
utor or  administrator  upon  any  special  promise,  to  answer  dam- 
ages out  of  his  own  estate ;  (2)  or  when^by  to  charge  the  defendant 
upon  any  special  promise,  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person  ;  (3)  or  to  charge  any  portion  upon  any 
agreement  made  upon  consideration  of  marriage ;  (4)  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them ;  (5)  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  tlic 
making  thereof;  (6)  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  tlicrcwith,  or 
some  other  person  thereunto  by  hira  lawfully  authorized." 

"  XVII.  No  contract  for  the  sale  of  any  goods,  wares,  and  mer- 
chandise, for  the  price  of  ten  pounds  sterling  or  upwards,  shall 
be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized." 

This  act  was  amended  by  9  Geo.  4,  c.  14,  known  as  "  Lord  Tcn- 
terden's  Act,"  the  seventh  section  of  which,  after  reciting  the 
above  act  and  a  similar  act  passed  in  Ireland,  further  recites, 
"And  whereas  it  has  been  held  that  the  said  recited  enactments 
do  not  extend  to  certain  executory  contracts  for  the  sale  of  goods. 
which  nevertheless  are  within  the  mischief  thereby  intended  to 
be  remedied ;  and  it  is  expedient  to  extend  the  said  enactments 
to  such  executory  contracts  ; "  and  enacts,  "  That  the  said  enaet- 

»  29  Car.  2,  c.  3. 
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ments  shall  extend  to  all  contracts  for  the  sale  of  goods  of  the 
value  of  ten  pounds  sterling  and  upwards,  notwithstanding  the 
goods  may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made,  procured, 
or  i)rovidcd,  or  fit  or  ready  for  delivery,  or  some  act  may  be 
rc(iuisilc  for  the  making  or  completing  thereof,  or  rendering  the 
same  lit  for  delivery."  ^ 


1  "  It  is  now  well  81'ttlwl  that  tli«  17th 
seetii)M  <il'  till'  statute  of  frauds,  29  Car.  2, 
c.  3,  ami  till'  7th  si^ctioii  of  Lord  Teiiter- 
ilen's  Alt,  1»  (ieo,  4,  e.  14,  arc  to  lie  read 
ti)j,'i'thi'r.     Now,  the  last-iiii'Utioiiud  uimct- 
meiit  proviili's  tliat  thu  17th  suction  of  the 
fi)rim'r  ai't  shall  I'XttMid  to  all  contracts  for 
the  sail'  of  j^ootls  of  the  vulicc  of  4)10  stiT- 
lin<{  and    ti|)\vartls,    notwithstanding  the 
goods  may  ho  intended  to  lie  delivered  at 
SDiiie  future  time,  etc.     The  elfect  of  that 
ciiactiiii'Ut,    therefore,     is     to    substitute 
'  value  '  for  '  price '  in   the   former  stat- 
ute, and  to  adoiit  an  uniform  rule  in  all 
uases.     The  17th  section  of  the  statute  of 
frauds   must   eonseijuently   now   be    read 
thus  :  '  No  contract  for  the  sale  of  any 
goods,   wares,    and   merchandises,    of  the 
value  of  .flO  sterling  or  upwards,  shall 
lie  allowed  to  be  good,  except  the  buyer 
shall  accept  jiart  of  the  goods  so  sold,  and 
aetually  recidvo  the  same,  or  give  sonie- 
tliing  in  eaincst  to  bind  the  bargain  or  in 
liiiit  of  payment,  or  that  some   note   or 
iiicniorauduni  in  writing  of  the  said  bar- 
gain 1)0  made  and  signed  by  the  jiarties 
to  lie  chaiged  by  such  contract,  or  their 
afjoiits    tlieieunto    lawfully   authorized.'" 
/*<;;•  Ji'ivis,  C.  .1.,  in  Harnian  v.  Heeve,  18 
('.  B.  .'j87,  .59,5.     In  Scott  v.  The  Eastern 
Counties  liy.  (.'o.,  12  M.  &  W.  33,  it  was 
also  held  that  these  two  statutes  must  be 
construed  as   incorporated   together,   and 
that,  therefore,  an  order  for  goods  made 
and  for  others  to  be  made  forms  one  entire 
contract,  and  the  acceptance  of  the  former 
goods  will  take  the  case  out  of  the  statutes 
as  regards  the  latter  also.     "  If  I  make  a 
contrai't  for  goods  alre.idy  made,  and  goods 
to  be  made,  and  I  accept  the  goods  made, 
it  shows  that  I  made  the  contract,  which 
is  what  the  act  means.     The  transaction 
constituteil  but  one  contract.     There  is  no 
ilistinctiou  between  this  case  and  that  of  a 
]iarty  who  goes  into  a  sho])  and  buys  fifty 
liitfercnt  articles  at  the  same  time.     It  is 
clear  that  such  a  person  does  not  make 
tifty  diilerent  contracts.     If  a  man  enters 
into  an  entire  agreement  for  goods  made, 
ami  for  others  to  be  made,  his  accepting 
part  of  the  goods  made  is  evidence  of  his 
paving  entered  into  the  agreement.     That 
is  the  true  object   and  meaning  of  the 
statute.     The   articles    bargained   to    be 
made  are  treated  for  this  purpose  as  goods 


actually  made,  although  they  are  not  in 
existence  at  the  time  of  the  agreement." 
Per  Alderson,  B.  Ihid.  3t>,  38.  I'or  ca.ses 
before  the  passage  of  U  (Jco.  4,  which  led 
to  the  passage  oi'  that  act,  see  Towers  v. 
Osborne,  1  Str.  506  ;  Clavton  v.  Andrews, 
4  IJurr.  2101  ;  Groves  v.  Buck,  3  M.  &  S. 
178;  Rondeau  v.  Wyatt,  2  II.  111.  63; 
Garbutt  v.  Watson,  5  B.  &  Aid.  613. 
Where  a  joint  order  is  given  for  several 
classes  of  goods,  the  accejitance  of  one  class 
is  a  part  acceptance  of  the  whole,  within 
section  17  of  the  statute.  Scmbic,  that  if 
the  purchaser  of  goods  has  used  (in  the 
opinion  of  the  jury)  more  of  them  than 
was  necessary  for  exiieriments,  that  does 
not  amount  to  an  acceptance  within  the 
statute.  Klliott  v,  Thomas,  3  M.  &  W, 
170.  In  Street  v.  Blay,  2  B.  &  Ad.  463, 
Lord  Tenterden  says,  in  delivering  the 
judgment  of  the  court;  "Whatever  may 
be  the  right  of  the  juirchaser  to  return  a 
warranted  article  in  an  ordinary  case,  there 
is  no  authority  to  show  that  he  may  return 
it  where  the  purchaser  has  done  more  than 
was  consistent  with  the  jiurpose  of  trial." 
A.  went  to  the  shop  of  15.,  linen-drapers, 
and  contracted  for  the  jmrchase  of  various 
articles,  each  of  which  was  under  the  value 
of  £10,  but  the  whole  amounted  to  £70. 
A  separate  price  for  each  article  was  agreed 
upon.  Some  were  marked  by  A.  with  a 
pencil,  others  were  measured  in  his  pres- 
ence, anil  others  he  assi.sted  to  cut  from 
larger  bulk.s.  He  then  desired  that  an 
account  of  the  whole  might  be  sent  to  his 
house,  and  went  away.  A  liill  of  parcels 
was  accordingly  .sent,  together  with  the 
goods,  when  A.  refused  to  accept  them. 
It  was  held  that  this  was  all  one  contract, 
and  therefore  within  section  17  of  the 
statute,  but  that  there  was  no  delivery 
and  accejitance  of  any  of  the  goods  so  as 
to  take  the  case  out  of  the  operation  of 
that  section.  Baldey  r.  Parker,  2  B.  &  C, 
37.  In  Hodgson  v.  Le  Bret,  1  Camp.  233, 
it  was  held  by  Lord  Ellenborough  that  if 
the  purchaser  of  goods  at  the  time  of  the 
sale  write  his  name  upon  a  particular  arti- 
cle, with  intent  to  denote  that  he  has  pur- 
chased it,  and  to  appropriate  it  to  his  own 
use,  this  is  enough  to  take  tin;  sale,  as  to 
the  article  written  upon,  out  of  the  stat- 
ute, but  not  as  to  other  articles  bought  at 
the  same  time.     It  is  difficult  to  see  upon 
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what  ground  Uiis  could  )m3  held,  there  be- 
ing no  "uctual  receipt"  of  any  part  of 
tlie  f{ood.s,  nor  any  nutu  or  ineniorandiini 
of  tliu  eontrai'.t  even  as  to  the  artich'  upon 
whieli  tile  purchaser  had  written  liis  name. 
Tlio  wise  is  overruled  by  llahley  v.  I'lirker, 

2  \i.  &  C.  37.      See    KUiott   v.  Tliouuis, 

3  M.  &  W.  177,  per  Parke,  B.  If  tliere 
had  liueu  the  aeceptancu  and  actual  re- 
ceipt, in  iliiil<{siiu  V,  Le  Bi'i't,  1  ('uin[). 
2;{U,  of  any  of  tiie  articles  jiurcliased,  then, 
as  the  contrat't  was  entire,  such  aeceptancu 
and  receiiit  would  have  taken  all  the  goods 
purchased  out  of  the  statute.  But  in  I'ricu 
V.  Lea,  1  |{.  &  C.  150,  where  tho  contract 
was  not  entire,  the  recoi|)t  and  acceptance 
of  a  part  of  tlio  goods  had  no  effect  us  to 
other  goods  not  coming  within  the  same 
contract.  There  tho  traveller  of  A.  &  Co. 
in  London,  having  called  upon  B.  in  the 
country  for  orders,  B.  gave  an  ubsoluto 
order  for  a  (quantity  of  cream  of  tartar, 
and  offered  to  take  a  cpiautity  of  Inc  dye 
at  a  certain  price.  The  traveller  said  the 
price  was  too  low,  hut  that  ho  would  write 
to  his  principals,  and  if  B.  did  not  hear 
from  them  in  one  or  two  days  ho  might 
consider  that  his  oiler  was  accepted.  A. 
&  t.'o.  never  wrote  to  B.,  but  sent  all  tho 
goods.  It  was  held  that  this  was  not  a 
joint  order  for  them  all,  so  as  to  nmke  the 
acceptance  of  the  creant  of  tartar  the  ac- 
ceptance of  the  lac  dye  also,  within  the 
statute,  llolroyd,  J.,  said:  "  ^  contract 
for  the  cream  of  tartar  was  nuui^  "■"tween 
tho  dofemlant  and  the  traveller,  l  *he 
agreement  for  the  residue  cannot  be  c 
sidered  as  coni|)leto  until  the  time  allowed 
to  the  plaintiffs  for  deliberation  had  ex- 
pired. There  was  not,  then,  one  contract 
for  both  tho  articles,  so  as  to  make  the 
accentance  of  one  tho  acceptance  of  the 
whole."  The  marginal  note  in  Thompson 
V.  Maceroni,  3  B.  &  C.  1,  is  very  mislri.l- 
ing.  It  is  there  said  :  "  Where  goodf  oi 
the  value  of  £144  were  made  to  ordi.r,  iind 
remained  in  the  possession  of  the  veuiior 
at  the  re(iuest  of  the  vendee,  with  f)-'  •  ■  - 
cejition  of  a  small  part  which  th'^  bit'.er 
took  away,  —  Held,  that  there  wa.s  no  ac- 
ceptance of  the  goods  within  the  statute  of 
frauds,  section  17."  The  court  do  in  fact 
say  this,  but,  the  more  material  part  of 
what  they  say  is  omitted.  What  the  court 
said  was  ;  "That  there  was  no  actual  ac- 
ceptance  of  these  goods  by  tho  buyer  within 
tho  17th  section  of  the  statute  of  frauds, 
and  that  titc  plaintijf  wan  not  entitled  to 
recover  on  the  count  for  goodiHold  and  de- 
livered." There  are  no  such  words  in  the 
statute  as  "  actual  acceptance."  The  lan- 
guage is,  '*  except  the  buyer  shall  accept 
part  of  t lie  goinlt  so  sold,  and  actually  re- 
ceive the  same,"— the  acceptance  being 
one  thing  and  the  actual  receipt  quite 
Miother.     Instead  of  "no  actual  accept- 


ance "  the  court  meant  that  there  was  no 
"actual  receiiit"  of  the  goods.     The  buyer 
here  did,  in  the  very  language  of  the  btut- 
ufu,  "accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,"  and  the  reouire- 
nients  of  the  statute  were  lui^t,  so  tliut  a 
count  for  goods  iiargainccl  and  sold,  or  on 
the  special  contract,  could  have  beiin  sus- 
tained.    1  til.  ri.  (K!  Am.  ed.)  ;}.1«.     But 
ill  Tliompsou  I'.  Mai'eioiii,  3  B.  &  C.  1,  the 
derclidalit  hael  lierii  held  to  bail  upon  an 
ullidavit  lor  goods  »il(l  and  deliucnd.    Bail 
above  were  put  in  and  justilicd.     After  is. 
8ue  was  joined  a  nj)ecial  count  for  not  de- 
livering a  bill  of  t'xcliaiige  was  added,    At 
the  trial  »rviili'nce  was  given  of  an  order 
for  the  goods,  and  of  their  having  Imcii 
made  pursuant  to  the  order,  and  that  tliu 
goods  remained   in   the  plaintiff's  posses- 
sion at  the  rei|Uest  of  the  del'eiulant,  and 
were  of  the  value  of  i;i44  ;   that  tlio  de- 
femlant   took   away  a  small    jiart,  of  tliu 
value  of  £'2  lO.s.     No  bill  was  given,  and 
the  plaintiff,  at  the  trial,  obtained  a  ver- 
dict lor  ,€144  on  the  count  for  not  delivw- 
ing  the  bill.     A  rule  nisi  was  obtained  for 
entering  aii  cxmu  rc/ur  on  the  bail-piece,  on 
tho  ground  that  the  ]ilaiiitiir  had  recov- 
ered on  the  special  count  for  not  deliver- 
ing the  bill.     Counsel   for  tho  defendant 
showing  cause  contended  that  there  was 
sufiicient  evidence  to  entitle  the  plaintiff 
[o  recover  on  tiie  coi  nt  for  goods  sol    and 
delivered.     ISut  thevc  having  been  m,  nc- 
tnal  receipt  of  the  goods,  it  was  ]iropprly 
held  that  the  count  for  goods  sold  and  de- 
'"vered  would  not  lii',   and  the  rule  was 
•ie  absolute.     But  th(!  venliet  on  the 
spct.  '  count  was   not  attacked   or  cjiics- 
tioned,   ns    that    count    was    sustainable, 
notwithstanding  the  statute,  there  having 
been  an  acce|itaiice  and  ai^iial  receijit  of  a 
part  of  the  goods.     Parke,  B.,  in  Elliott 
i;.  Thomas,  3  M.  &  W.  at  p.  177,  says  of 
Thr,i-   ison  V.  Jdaceroni,  3  B.  &  C.  1:  "The 
court  held  that  the  ncci']itaiice  of  a  small 
part  of  goods  to  the  valu(^  of  41144,  made 
to  order,  was  not  sufiicient  to  enable  the 
seller  to  recover  against  the  buyer  for  the 
price  of  the  wlioh?  as  for  goods  sold  atui 
delivered.     The  court  there  say,  in  effect, 
that  there  was  no  proof  of  actual  dlivcnj, 
nor  such  proof  of  ac^tual  acceptance  as  to 
take  tho  case  out  of  the  statute  of  frauds, 
i.  c,  tho  defendant  had  not  aceejitcMl  the 
whole,  so  that  acounf  fur  r/oods  xold,  mid  de- 
livered could  be  maintained  for  the  whole. 
That   case  seems  to   me   to   have  turned 
entirely  on  the  form  of  the  action  ;  the 
plaintiff  could  not  succeed   unless  there 
was  a  delivery  of  tho  whole,  or  at  least  an 
actual  acceptance  and  receipt  of  the  whole, 
so  as  to  be  e(iuivalent  to  a  delivery-"    Th£ 
old  ease  of  Goodall  v.  Skelton  (a.  "n.  1794), 
2    H.    Bl.    316,    is    to   the    same    effect. 
This  was  an  action  for  goods  sold  and  de- 
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livi-reil,  in  which  a  vprilict  wns  found  for 
tho  iiiiiiiititr,  Willi  lilu'ity  I'or  tiio  ilulVn- 
ilunt  to  move  for  ii  new  trial  ur  u  nonsuit, 
ill  ciisc  tilt!  court  siiuulil  lit>  of  opiniun  tiiiit 
tiit>  ai'tion  I'oulil  not  lit*  inikintaincd.  'i'lii< 
niiiti'i'i'tl  liicts  wcro  tliiit  tiiu  [ilaiiitilf  hiul 
aUicfil  to  si'll  a  i|Uanti'y  of  rtool  to  tiu) 
ii(-|'iii(laiit,  a  .siiillin;;  I'arncst  licin^'  paid  on 
till!  part  III'  tho  (Ul'i'iidant  to  hind  tho  har- 
^jiiin.  'I'lii'  wool  was  packed  in  dotlis  I'lii- 
iiislicil  hy  the  di'l'i'iidaiit  for  that  pui'po.so, 
and  Icit  at  a  hovd  hi'lon^inj^  to  the  plain- 
till',  and  the  defendant  was  to  send  Ids 
wafi^iin  in  a  lew  days  to  take  it  awiiy.  Hut 
while  the  defendant's  servant  was  weigh- 
iiijj  and  iiackiiij^it,  the  defendant  proposed 
to  the  lilainlilf  to  tix  the  time  when  the 
waiji^ou  should  come,  to  which  the  plaintitf 
replied  tiiat  "it  should  not  go  oil  his 
(ireuiiHcs  till  lio  had  the  money  for  it." 
Tlic  court  held  that  the  action  would  not 
lie,  and  the  rule  for  a  nonsuit  was  made 
alisDJute.  So,  in  Simnioii-  v.  Swift,  5  B. 
k  V.  8ri7,  where  the  owner  of  a  stack  of 
hark  entered  into  a  contract  to  sell  it  at  a 
certain  jirice  per  ton,  and  the  purdiaser 
ajjived  to  take  and  pay  for  it  on  a  day 
specilied,  and  apart  was  afterwards  weighed 
iind  delivered  to  him  ;  it  was  held  that  an 
action  for  goods  sold  and  delivered,  could 
iKit  he  maintained  for  the  residue.  And 
in  lloulter  v.  Arnott,  3  Tyrwh.  2(57,  the 
ilistiiiction  is  still  more  clearly  taken. 
Tho  action  was  for  goods  sold  and  deliv- 
cri'il.  At  the  trial  it  appeared  that  tho 
|ilaintiirhad  bought  from  the  defendant  a 
iiuantity  of  cigars,  on  ready  money  terms  ; 
the  plaiiitilf  having  refused  to  give  credit. 
The  cigars  were  jmcked  at  the  i)hiintill''s 
house  in  the  defendant's  bo.xe.s,  ho  prom- 
ising to  call  in  a  day  or  two  to  pay  for 
them  and  take  them  away.  The  ])huntiir 
was  iionsuiteil,  on  the  ground  that  no  de- 
livery was  jiroved,  and  that  there  was  no 
count  for  goods  bargained  and  sold  ;  leave 
being  reserved  for  him  to  move  to  enter  a 
verdict  for  the  ])rice  of  the  cigars.  The 
nonsuit  was  sustained ;  Lord  Lyndhurst 
sjiying  :  "  Whatev«!r  was  done  a.s  to  pack- 
ing these  articles,  mu.st  be  taken  with 
reference  to  the  contract  of  sale,  which 
was  for  ready  money.  Now  that  contract 
importod  that  tho  purchaser  was  to  pay 
the  miiiiey  on  the  delivery  of  the  goods  ; 
therefore  it  couhl  never  be  intended  that 
hy  the  ])acking  them  in  the  defendant's 
hoxes  on  the  plaintifTs  premises,  they 
should  then  pass  into  the  defendant's  pos- 
sps.sion  by  delivery  without  payment  of 
the  money.  Resides,  it  appears  here  that 
the  cigars  were  not  to  be  taken  possession 
of  hy  the  defendant  till  paid  for.  Had  the 
declaration  omtaincd  a  count  for  goods  har- 
yainal  mid  sold,  the  plaintiff  miijhi  have 
recovered."  But  where  goods  are  ponder- 
ous, and  incaiwble  of  wing  handed  over 


from  one  to  another,  thrre  need  not  bo  nn 
actual  delivery  ;  but  it  may  lie  done  by 
that  which  is  tantamount,  such  as  the 
delivery  of  th(!  key  of  a  warehouse  in  which 
the  goods  are  lodged,  or  by  d  livery  of 
other  indicia  of  property.  On  this  princi- 
ple it  was  held  in  Chaplin  v.  Uogers,  1 
Kast,  1D2,  after  a  bargain  and  .sale  of  a 
stack  of  hay  between  the  parties  on  the 
spot,  evidence  that  the  Vendee  iietually 
sold  part  of  it  to  another  person  (by  whom, 
though  against  the  vendee's  approbation, 
it  was  taken  away),  is  sullicient  to  warrant 
the  jury  in  tlnding  a  delivery  to  and  ac- 
ceptance by  the  vendee,  thereby  taking 
the  ease  out  of  the  statute.  In  Ander-son 
V.  Scott,  1  Camp.  'ilJo,  n.,  which  was  a 
special  assumpsit  for  the  non-delivery  of 
wine  bought  by  the  plaintilf  of  the  defen- 
dant, it  amieared  that  the  plaintilf  went 
into  the  aefeiidant's  iiellar  and  .selected 
several  pipes  of  wine,  for  which  he  agreed, 
by  parol,  to  pay  a  certain  jiriee.  The 
spilld  or  pegs  by  which  the  wine  is  tasted, 
were  then  cut  olf ;  plaintilf's  initials  were 
marked  on  the  casks  by  defendants'  clerk 
in  his  presence,  and  plaintilf  took  the  gauge 
numbers.  It  was  objected  that  this  sale 
was  within  the  statute  of  frauds  ;  but  Lord 
Ellenborough  held,  that  the  cutting  off  the 
spills,  and  the  marking  of  ]ilaintii)'8  ini- 
tials on  tho  cask  by  defendants'  agent,  in 
]U'esence  of  all  the  parties,  amounted  to  a 
delivery.  It  was  then  contended  that  this 
proved  the  contract  laid  in  the  declaration 
to  have  been  performed  ;  that  the  plaintiff, 
while  com])hiining  of  the  non-delivery  of 
the  wine,  had  himself  jiroved  that  it  had 
been  delivered.  But  Lord  Kllenborough 
held,  that  although  there  had  been  an  in- 
cipient delivery,  sutiiciont  to  take  the  ca.so 
out  of  the  statute  of  frauds,  yet  that  de- 
livery not  having  been  perfected,  plaintiff 
had  a  right  to  his  action  to  recover  dam- 
ages for  the  non-completion  of  his  contract. 
Again,  in  Dodsley  v.  Varley,  12  A.  &  K. 
832,  the  defendant  having  bargained  with 
the  ]ilaintiir  for  the  purchase  of  wool  from 
plaintilf  at  a  certain  price,  removed  it  to 
a  warehouse  used  by  defendant  for  that 
purpose,  but  belonging  to  a  third  jmrty. 
There  the  wool  was  weighed  and  packed  in 
sheeting  of  the  defendants.  The  course  of 
dealing  was  that  the  wool  remained  on 
those  jiremises  till  jiaid  for.  It  was  held 
that  this  was  a  sullicient  delivery  and  ac- 
ceptance of  the  goods  within  the  statute, 
to  ground  an  action  for  goods  sold  and  de- 
livered ;  that  the  defenilant  was  in  actual 
possession  of  tho  wool  at  the  wareho'.i.^se  as 
soon  as  it  was  weighed  and  packed  ,  iiiat 
it  was  thenceforward  at  his  risk,  and,  if 
burnt,  must  have  been  paid  for  by  him. 
That,  eon.sistently  with  this,  the  plaintiff 
had,  not  what  is  commonly  called  a  lien, 
determinable  on  the  loss  of  possession,  but 
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a  special  interest,  sometimes  but  improp- 
erly called  a  lien,  growing  out  of  his  origi- 
nal ownership,  independent  of  the  actual 
possession,  and  consistent  with  the  prop- 
erty being  in  the  defendant.  This  he 
retained  in  respect  of  the  term  agreed  on, 
that  the  goods  should  not  be  removed  to 
their  ultimate  place  of  destination  before 
payment ;  this  special  interest  being  con- 
sistent with  the  possession  having  passed 
to  the  buyer,  so  that  there  may  have  been 
a  delivery  to,  and  actual  receipt  by  him. 
But  in  Maberley  v.  Sheppard,  10  Bing. 
99,  the  defendant  employed  the  plaintitf 
to  construct  a  wat;gon,  and  while  the  ve- 
hicle was  in  the  plaintiff's  yard  unfinished, 
the  iron  work  for  the  waggon  was  pur- 
chased by  the  defendant  of  another  person, 
who  assisted  th»  plaiiitifl"s  men  in  putting 
it  on,  and  charged  the  defendant  for  his 
time.  The  defendant  also  purchased  a  tilt 
from  another  person,  which  was  afterwards 
carried  to  tlie  plaintifTs  yard  and  fixed  by 
his  men  on  the  waggon.  These  things 
having  been  done  before  the  waggon'  was 
finished,  and  there  being  no  proof  of  actual 
delivery,  the  jilaintifr  was  nonsuited.  The 
court  sustained  the  nonsuit  on  the  ground 
that  the  acts  were  done  merely  while  the 
work  was  in  progn^ss,  and  not  after  the 
waggon  was  tiiiished  and  capable  of  being 
delivered.  Tiinlal,  C.  J.,  in  <lelivering  tiie 
judgment  of  tlie  court,  said:  "There  are 
decisions  wlii'-h  go  the  length  of  holding, 
that  as  long  aa  the  vendor  retains  his  right 
of  lieu  over  the  whole  of  the  commodity 
sold,  there  has  been  no  such  delivery  and 
acceiitance  as  the  statute  intended.  And 
again,  that  unless  there  has  been  a  deliv- 
ery of  the  goods  by  the  vendor,  with  an 
intention  of  vesting  the  right  of  posses- 
sion in  the  vendee,  and  an  .ictual  accept- 
ance by  the  latter,  with  an  intention  of 
taking  possession  as  owner,  the  statute  is 
not  satisfied  ;  and,  undoubtedly,  the  pres- 
ent case  cannot  be  held  to  full  within  the 
compass  of  either  of  those  decisions.  For 
the  j)laintitf  retained  his  Ken  u]ion  the 
waggon,  and  there  was  notning  in  the 
facts  that  denoted  any  intention  either  to 
deliver  or  to  accept.  The  circumstances 
of  this  ease  certainly  leava  it  open  to  doubt 
whetlier  the  statute  has  been  complied 
with  or  not ;  but  we  think  it  is  the  duty 
of  the  plaintiff  to  free  the  case  from  all 
doubt,  and  where  any  remains,  that  it  is 
safer  to  adhere  to  the  plain,  intelligible 
words  of  the  statute,  which  point  as  clearly 
as  words  can  to  an  actual  delivery,  and  an 
actual  receiving  of  part  or  the  w  hole  of  the 
goods  sold.     Upon  this  ground,  we  hold 


that,  in  the  present  ease,  the  requisites  of 
the  statute  have  not  been  complied  with, 
and  that  the  rule  for  setting  aside  the  non- 
suit and  entering  a  verdict  for  the  plain- 
tiff  must  be  discharged."  In  Phillips  v. 
Bistolli,  2  B.  &  C.  611,  the  plaiutill,  who 
was  an  auctioneer,  put  up  for  sale,  among 
several  other  articles,  a  pair  of  ear-rings, 
onu  of  the  conditions  of  sale  being  that  the 
purchaser  should  pay  thirty  percent,  upou 
being  declared  the  highest  bidder,  and  the 
residue  of  the  price  before  the  goods  were 
removed.  The  defendant  was  a  foreigner, 
and  did  not  fully  understand  the  English 
language  ;  but  he  was  in  the  habit  of  at- 
tending the  plaintifTs  sales,  and  purchas- 
ing goods.  The  ear-rings  in  i|uestion  were 
knocked  down  to  him  as  the  highest  bid- 
der, at  the  price  of  eighty-eight  guineas. 
They  were  immediately  delivered  to  him, 
and  he  received  them  without  making  any 
objection.  After  they  had  been  in  his 
hands  a  few  minutes,  a  person  who  inter- 
preted for  him  said  to  the  plaintiff  that 
the  defendant  had  bidden  for  the  ear-rings 
under  a  mistaken  idea  that  they  weie 
knocked  down  to  him  for  forty-eight 
guineas.  The  plaintiff  said  that  the  lust 
bidding  had  been  mentioned  three  times. 
The  defendant  then  returned  the  car- 
rings.  Tiie  plaintiff,  however,  refused  to 
take  them  back,  but  said  he  would  keep 
them  on  defendant's  account.  It  was  ob- 
jected on  the  trial,  on  the  part  of  the  de- 
fendant, that  there  was  no  acceptance  of 
the  goods  by  him  so  as  to  take  the  ease 
out  of  the  statute  of  frauds.  But  Abbott, 
C.  J.,  was  of  opinion  that  tliere  was  a  suf- 
ficient acceptance,  provided  that  the  de- 
fendant was  under  no  mistake  when  he 
bid  the  eighty-eight  guineas,  and  the  jury 
having  found  there  was  no  mistake,  a  ver- 
dict wus  entered  for  the  plaintilf.  On 
motion  for  a  new  trial,  the  court  hel !  that 
the  evidence  of  acceptance  was  very  slight, 
and  that,  under  the  circumstaiici's,  it 
should  have  been  submitted  to  the  jury, 
as  a  question  of  fact,  whether  there  was 
a  delivery  by  the  vendor,  and  an  actual 
acceptance  by  the  vendee,  intended  by 
both  parties  to  have  the  eTect  of  trans- 
ferring the  right  of  possession  from  the  one 
to  the  other.  See  further  as  to  delivery 
to  satisfy  the  requirements  of  the  statute, 
Elmore  v.  Stone,  1  Taunt.  458  ;  rl.r.ve  v. 
Palmer,  3  B.  &  Aid.  321  ;  Tempest  v.  Fitz- 
gerald, Ih.  680  ;  Hanson  v.  Arniitage,  5 
B.  &  Aid.  557  ;  Carter  v.  Toussnint,  /*. 
855  ;  Bentall  i;.  Burn,  3  B.  &  t.'.  423 ; 
Phillips  V.  Bistolli,  2  B.  &  C.  511. 


PART  I.]       WHAT  ARE  WITHIN  THE  STATUTE  OP  FRAUDS. 


221 


BOOK   IV. 

PART  I. 
WHAT  ARE  WITHIN  THE  STATUTE. 

The  opinion  was  expressed  by  Littledale,  J.,  in  Smith  v.  Sur- 
raan,^  that  the  legislature  intended  to  embrace  within  some  of  the 
sections  of  the  Statute  of  Frauds  the  subject-matter  of  all  con- 
tracts. And  in  that  case,  where  the  defendant  verbally  bought 
trees  that  were  then  growing,  but  were  to  be  felled  by  the  plain- 
tiff, the  court  held  that  the  sale  was  not  of  an  interest  in  lands 
within  the  meaning  of  the  fourth  section,  but  that  it  was  a  con- 
tract for  the  future  sale  of  tiie  timber,  as  goods,  wares,  or  mer- 
chandise within  the  seventeenth  section. 

But  there  are  clearly  species  of  intangible  property  (^res  incor- 
porales)  which  come  within  neither  the  fourth  nor  the  seventeenth 
section  of  the  statute.  Thus,  in  Duncroft  v.  Albrecht,'^  although 
it  was  admitted  that  shares  in  a  railway  company  were  not  land, 
and  tiiat  they  wore,  in  effect,  personal  estate,  yet  it  was  held  that 
they  are  not  personal  estate  of  the  quality  of  goods,  wares,  and 
merchandise  within  the  meaning  of  the  seventeenth  section  of  the 
statute.  The  ground  taken  for  the  distinction  was  that  that  sec- 
tion applied  only  to  goods,  wares,  and  mercliandise  which  are 
capable  of  being  in  part  delivered.  But  this  docs  not  appear  ten- 
able, as  railway  shares,  by  the  transfer  of  the  certificates,  would 
be  quite  as  capable  of  being  in  part  delivered,  as  goods  would 
be  by  the  transfer  of  warehouse  receipts.  The  better  reason 
would  seem  to  be  that  shares,  though  personalty,  differ  from 
" goods,  wares,  and  merchandise " ^  in  being  intangible;  merely 
choses  in  -xction,  and  not  tangible  goods.    And,  in  fact,  this  is 
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=  iz  Siin.  189,  lyo. 

'  "Goods  and  chattels,"  used  in  the 
statute  of  James,  as  being  in  the  order 
and  disjio-iition  of  the  bankrupt  at  the 
time  of  ills  V.inkruptcy,  is  a  stronger  term. 
Not  onl;,  mils  o!"  exchange  but  debts  have 
been  held  to  be  within  that  statute. 
"These  words  are  'goods  and  chattels/ 


which  means  all  personal  property,  the 
title  to  which  is  evidenced  by  possession." 
Hornblower  v.  Proud,  2  B.  &  Aid.  327, 
335.  And  see  Ex  parte  Pease,  1  Knse, 
232  ;  Ex  parts  Dumns,  1  Atk.  232  ;  Ex 
parte  Burbridge,  1  Deac.  131  ;  E.c  parte 
Ord,  lb.  166  ;  Ex  parte  Vallance,  2  Deac. 
354. 
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all  that  socms  to  be  meant,  that  is,  that  the  shares  themselves 
are  intangible  ;  simply  choses  in  action,  and,  therefore,  are  not 
tangible  goods,  wares,  and  merchandise,  and,  being  intangible, 
are  ineapable  not  only  of  part  delivery,  but  of  delivery  at  all.' 

The  English  authorities  are  not  considered  harmonious  with 
reference  to  wliether  the  sale  of  growing  crops  comes  within 
section  4  or  section  17  of  the  statute.  We  examine  the  cases  in 
detail  Avhich  bear  upon  the  sutiject. 

The  distinction  is  taken  in  a  very  old  case  in  Hobart^  between 
fructus  industnnliis  and  fructus  naturalis ;  the  hitter,  "  as  of 
grass  or  hay  which  run  mecrly  with  the  land,"  going  to  tin.' 
heir,  and  the  former  to  the  executor.     For  corn,  being  ^^ fructus 


1  This  is  nppavpnt  in  Humble  v. 
MitcliL-ll,  11  A.  &  K.  205,  208,  where  the 
question  arose  us  to  shares  in  a  joint  stoc^k 
banking  company.  Lord  Denman  there 
says:  "Tiie  point  is  whether  the  shares 
in  tliis  company  are  goods,  wares,  or  mer- 
chandises, witiiiii  the  meaning  of  §  17  of 
the  statute  of  frauds.  It  appears  that  no 
ca.se  lias  been  found  directly  in  jioint  ;  but 
it  is  contended  that  the  decLsioiis  upon 
reputed  ownership  are  appiicidile,  and 
that  there  is  no  material  distinction  be- 
tween the  words  u.sed  in  the  statute  of 
frauds,  and  in  the  bankrupt  act.  I  think 
that  both  the  language  and  the  intention 
of  the  two  acts  are  distinguishable,  and 
that  the  decisions  upon  the  latter  act 
cannot  be  reasonably  exteinled  to  the 
statute  of  frauds."  In  Tempest  t'.  Kilner, 
3  C.  li.  218,  it  was  held  tiiat  a  contract 
for  the  s.tle  of  shares  in  a  projected  railway 
is  net  wi'thm  the  statute  of  frauds.  This 
was  followed  by  iJowlby  v.  Bell,  3  C.  H. 
284,  2iM).  Heseltine  v.  Siggcr.s,  1  Kx.  8.")t5, 
shows  still  more  plainly  that  it  is  the 
intangibility  of  the  stock,  as  a  mere  c/tusc 
ill  action,  represented  by  stock  certificates, 
as  distinguishing  it  from  tangible  goods, 
wares,  and  mcrcliaiuiise,  that  excludes  it 
from  the  operation  of  the  statute,  rather 
than  its  incapability  of  delivery.  There, 
in  an  action  for  not  delivering  foreign 
stock,  it  was  held  that  a  contract  relating 
thereto  was  not  witidn  the  17th  section  of 
the  statute;  and  that  a  contract  for  the  .sale 
of  stock,  excheijuer  bills,  and  securities  of 
that  desi'riplion,  in  which  the  prnpivlti 
piisscs  III/  tklivcrij,  diflors  from  a  contract 
for  the  sail'  of  a  specific  chattel,  inasmuch 
as  a  Contract  for  the  sale  of  stock,  ex- 
chequer bills,  &e.,  would  be  satisfied  bij  the 
deliverij  of  !iny  stock  or  bills  of  the  de- 
scription bargained  for,  and  con.sequently 
the  contract  for  .sale  cannot  mean  an  actual 
sale,  '/!(/  onhi  a  contract  to  deliver.  )~^ 
Watson  V.  Spratley,  10  Ex.  222,  it  wui 
held  that  shares  in  a  joint-stock  mining 


company  are  not  an  interest  in  land  witli'ii 
the  Ith  section,  nor  gooils,  wares,  or  im  r- 
chandi.se,  within  the  17tli  .section.  .\ncl 
see  Hibblewhite  v.  McMnriiie.  ti  M.  ,<:  \V. 
224  ;  Hligh  i-.  Brent,  2  Y.  &  C.  2  IS ; 
Weekley  v.  Weekley,  cited  Ihnl.  •_".-■; 
Northey  i'.  .lohnson  and  t'omteis  i-.  .lohii- 
son,  cited  in  Wat.son  v.  S[)ratlev,  10  Ex. 
242  ;  Knight  v.  Biirber,  16  .\I.  &  \V.  70  ; 
Kx  parte  Vauxhall  Bridge  Co.,  1  Clyii  &.). 
101  ;  Kx parte  Lancaster  t  'anal  (  o.  1  Mont. 
&  Bli.  94.  The  shares  of  proprietors,  iis 
individuals,  in  a  railway,  are  per.soMalty, 
being  nothing  more  than  a  right  to  have  w 
share  of  the  net  produce  of  all  the  prop- 
erty of  the  companv.  Per  Tarke,  !!.,  in 
Bradley  f.  Holdswoith,  ;5  .M.  &  W.  12::. 
But  lands  purchased  by  a  company,  ami 
conv(;rted  into  a  dock,  according  to  an  aoi 
of  Parliament,  which  declares  that  flie 
shares  of  the  proprietors  shall  be  con- 
sidered as  personal  projierty,  :ire  subjict 
to  a  land  tax,  and  ratable  to  the  pour  in 
I)roportion  to  the  annual  profits,  le'x 
V.  Hull  Dock  Co.,  1  T.  H.  2U».  But  tlit 
is  a  rate  on  the  property  in  the  'luiiiis  of 
the  company  ;  not  on  the  share  of  any 
individual  proprietor.  Per  Lord  .Abin^'iT, 
in  Bradley  c.  Holdsworlh,  ;}  M.  .^  \S.  .it 
p.    423.      And   see    Kex   v.    Uichanl^on, 

3  Burr.  1341  ;  Kowls  v.  Oell.s,  Cowp.  4.'il ; 
Kex  V.  The  Mayor,  &c.  of  Lonilon,  4  T.  II. 
21  ;     Rex    v.    The    Commissioners,   ki\, 

4  T.  R.  730.  And  .see  an  elaborate  jmiu'- 
meat  in  Rex  i-.  Rodd,  Cahlcc.  14'.»,'.T<to 
the  non-ratability  of  tolls,  ])rotits,  anil 
other  int.angililc  matter.  In  Rex  v.  ."^lial- 
fleet,  4  Burr.  2011,  it  was  h.ld  tli:it 
.salaries  do  not  come  iithin  the  statute  "t 
43  YXv/..  3,  2,  as  being  "personal  estaU' 
within  the  parish;"  that  they  were  not 
such  a  species  of  property  as  couM  Ik' 
rated  to  tne  relief  of  the  ])oor.  All  sm  li 
intangible  property,  analogously,  is  '':^- 
>  bided  from  being  am-uted  liy  the  statu!' 
ot  frauds. 

*  Grantham  v.  Hawlcy,  J''  "i.  i'-ii- 
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industriaUs,  so  that  he  that  sows  it  may  seem  to  have  a  kind 
of  property  ipso  facto  in  it  divided  from  the  land  ;  and,  there- 
fore, the  executors  shall  have  it,  ana  not  the  heirs."  And  in 
this  case  it  was  held  that  growing  corn  sold  by  the  lessee  could 
be  sold  by  him,  and  would  pass  to  the  vendee  and  not  to  the 
reversioner ;  "  for  though  the  lessor  had  not  the  corn  actually 
in  him,  nor  certain,  yet  he  had  it  potentially  ;  for  the  land  is 
the  mother  and  root  of  all  fruits.  Therefore,  he  that  hath  it 
may  grant  all  fruits  that  may  arise  upon  it  after,  and  the  prop- 
erty shall  pass  as  soon  as  the  fruits  are  extant,  as  21  H.  G." ' 

The  same  distinction  was  taken  in  Latham  i'.  Atwood.^  There, 
a  woman,  tenant  for  life,  died  in  August,  leaving  hops  then  grow- 
ing and  not  severed,  but  growing  out  of  ancient  roots.  It  was 
claimed  that  they  went  to  the  husband  and  not  to  him  in  remain- 
'  i'.  because  she  died  so  small  a  while  before  the  gathering  of 
1):  ;.' ;  "and  they  are  such  things  as  grow  by  manurancc  and  in- 
J  ;stry  of  the  owner,  by  the  making  of  hills  and  setting  poles." 
And  the  court  so  held,  —  that  they  are  like  emblements,  which 
shall  go  to  the  husband  or  executor  of  the  tenant  for  life,  and 
U'.t  to  him  in  remainder,  " and  arc  not  to  be  compared  to  apples 
or  nuts,  which  grow  of  themselves." 

But  in  a  case  in  Lord  Raymond,^  Treby,  Chief  Justice,  reported 
to  the  other  justices  that  it  was  a  question  before  l:im  at  a  trial 
at  nisi  prius  at  Guildhall,  whether  the  sale  of  timber  growing 


'  Rut  in  Spcncpr'.s  f'ase,  Winch,  51 
(a.  I),  l'it'2),  it  mis  iiljiul},')'!!  that  whuro  a 
iimn  scizi'd  in  '  ',  M)vi'd  land,  whioli  he 
ileviM'il  in  t'eo  ii'  ii'.-d  bctorc!  thi'  st'ver- 
anoi',  the  dc  ;  .t.'<'  dhouM  have  the  corn 
aiiu  not  th'  ,  vi'-iit"!  •>!'  the  tU'visor.  But 
in  a  lilt''  nr,..f.  CV'A  ''.  tiodsalvc,  Hult's 
Ms.,  cited  ^  E  '",  6'  l,  n..  it  was  decided 
as  in  (Jranthii.ii  '.  H.nOoy,  Iloh.  132, 
that,  \vh  re  one  d  'si'i'  ■,  !.;rni  in  his  own 
01'i.Mipatiiin  to  his  .n  .tiier  for  life,  re- 
maindiT  to  O.  in  tail,  and  also  l«?(iueathed 
to  his  mother  "all  his  goods  and  chattels, 
stiK'k  of  his  farm,  honds,  kc.  and  all  other 
his  iiinviibli's  whatsoever,"  and  maiie  her 
p/.eciitiix  ;  the  ^iiowint;  corn,  which  wa?  not 
reaped  till  after  the  (U'ath  of  the  testator 
anil  (if  his  ni()t'.ier,  who  died  soon  aftor 
liim,  ]iasse(',  to  her  rejuesentative  and  not 
to  the  d,M  •  '6  of  the  hind.  The  corn  was 
held  to  I  ,-'.  la  his  mother  by  the  bequest 
of  his  J;.   <(' 

Land  ivi,  ii  i>rtgagf>d,  the  mortgage 
containing  «  .•  itiniation  that  the  mort- 
Ifagnrs  could  cut  the  timber  on  it  a.  fa.st 
as  th"y  paid  tlie  instalments  as  they  fell 
liue,  and  no  fast-r.  While  instalments 
were  due  and  unpaid,  the  mortgngors  cut 


timber  and  sold  it  to  the  iilaintifT.  The 
assignees  of  the  niortgajfe  took  possession 
of  the  timber,  and,  afti'r  they  liad  heen 
paid  the  instalments  due  and  interest,  they 
sold  the  timber  and  ajiiimpriated  the  pro- 
ceeds to  themselves.  'J'he  .Siipiciiie  Court 
of  the  United  States  hidd,  iiilirmiiij^  the 
judi,'inent  of  the  Circuit  Court  for  New 
Hampshire,  that  ftrowiiit,'  timtitr  is  a  part 
of  the  land  ;  that,  in  this  case,  the  s.ile  by 
the  mortga^'ors  of  the  tiiulier  after  it  was 
cut,  ilid  not  ilivest  the  lirii  of  the  assi^'iiees 
of  the  mortgage  ;  the  purchaser  taking 
the  timber  .subject  to  their  paramount 
rights.  The  assignees  could  fidlow  it  and 
take  possession  of  it,  and  hold  it  until  the 
designated  amoutits  due  at  the  time  were 
]>aid.  When  these  were  paid,  their  rights 
over  it  ceased,  and  tiie  vendee  c-f  the 
niwrtgagors  became  invested  with  a  com- 
plete title.  The  .subse(|uent  detention  of 
the  timber  was  wrongful,  and  the  sale  of 
it  a  conversion,  for  s.hich  they  were  liable 
to  the  purchaser.  Hutchins  v.  King, 
1  Wall.  53. 

2  Cro.  Car.  515. 

»  Anon.  1  Ld.  Ray.  182. 
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upon  the  land  ought  to  be  in  writing  within  the  fourth  section 
of  the  Statute  of  Frauds,  or  might  be  by  parol.  And  he  was  of 
opinion,  and  gave  the  rule  accordingly,  that  it  might  be  by  parol, 
"  because  it  is  but  a  bare  chattel."  And  to  this  opinion  Powell, 
Justice,  agreed. 

In  Poulter  v.  Killingbeck,^  A.  agreed  with  B.  to  let  him  land 
rent-free  on  condition  that  A.  should  have  a  moiety  of  the  crops. 
While  the  crop  was  in  the  ground  it  was  appraised  for  botli 
parties.  A.  declared  in  indebitatus  assumpsit  for  a  moiety  of  the 
value  of  the  crop  sold  to  B.,  without  stating  the  special  agree- 
ment. It  was  held  that  indebitatus  assumpsit  would  lie,  and,  sem- 
ble,  that  such  an  agreement  need  not  be  in  writing,  under  the 
fourth  section  of  the  statute.  Per  Bullcr,  J.,  "This  agreement 
does  not  relate  to  any  interest  in  the  lands,  which  remains 
altogether  unaltered  by  the  arrangement  concerning  the  crops." 

By  the  4th  sc  'nn  of  23  Geo.  3,  c.  58,  there  is  an  exemption 
from  stamp  duty,  the  act,  of  "  any  memorandum,  letter, 

or  agreement  made  .  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandises." 

A  question  arose  under  this  act  in  Waddington  v.  Bristow,^ 
where  there  was  an  agreement  for  the  sale  of  all  the  hops  then 
growing  on  twenty-two  acres  of  land,  which  were  subsequently, 
"after  they  had  been  pulled  and  gathered,"  to  be  delivered  to 
the  purchaser  by  the  seller,  in  pockets ;  whether  such  agreement 
came  within  the  above  exception;  and  it  was  held  that  it  did 
not.  The  soundness  of  the  decision  has  been  greatly  questioned,^ 
and  we  think  very  correctly  so.  The  reasoning  by  the  judges  in 
the  case  is  very  inconclusive.  Lord  Alvanley's  decision  was 
based  on  the  ground  that  the  defendant  undertook  to  sell  the 
whole  produce  of  twenty-two  acres  in  his  possession,  and  if  he 
liad  sold  one  bushel  to  any  other  person  he  would  have  been 
liable  to  an  action.  "  He  agreed  to  sell  the  whole  produce  of 
the  land  in  a  certain  state ;  the  first  term  of  the  agreement  is, 
that  he  will  sell  the  whole  produce  of  the  land,  and  the  second, 
that  it  shall  be  in  a  certain  state  at  the  time  of  delivery.  It  is 
therefore  an  agreement  for  the  sale  of  goods,  wares,  and  mor- 
chandisca,  and  something  more."  What  more  it  was,  it  is  dilR- 
cult  to  see.  It  was  simply  a  sale  of  a  specific  growing  crop,  to 
be  gathered  and  delivered  by  the  seller.  And  Chambre,  J.,  "  The 
declaration  puts  the  matter  beyond  all  doubt,  for  it  states  the 
contract  to  be  for  the  specific  produce  of  twenty-two  acres  of  land 


M  B.  &  P.  397. 
«  2  B.  &  P.  452. 
*  See  Blackburn  on  Salea  (2ded.),  7; 


Rodwell  V.  Phillips,  »  M.  &  W.  503,  per 
Parke,  B. 
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part  of  the  vcudur's  farm  in     ^^  "'  ""'  "'"'''  ProJuc.fy" 

':;;'•  ■'  """W  have  been  aZach  ^"^/'^^"^"d  '<>  gather  „    "i 

raaltor  ,s  put  analogously  to  tl,„  '"  """'ract.     rHc-e  tZ 

unfinished  chattel    A  .     .■  ?    '"=  ""^  "(  tlio  sale  „f  „  .  " 

••"icl.  none  tt  fot      ^?,  IH^''  T"  ""I'™-      r  . he  So  ° 

a  contract  for  the  sale  '    "  „":4'»";'-J     '^''-uglf  I  al  .^tt' 

msht  produce,  to  be  delivered  aTa  Ji  ^'f /'  '"''""r-t-™  acres 

tl'a  e.ve„,pt,„n,  since  it  gives  an  tt„     .'"'™™'  -igreement  withVn 
'"^t:::^  *»  ;-o.°doSl"„:.?r--  '<-  «»  vendee  fn  whaUj" 

^  "  than  an  agreement  for  the  l!  %    '"""^''^^  ^^  «^'sJ't  have 
chanchse,  gave  any  interest  wW  •''^  ^^^'J^'  wares,  or  2? 

-  '^-^^-nerally^SrJth^^^^^^^^^       *'"  ^^»^-    AUhougrft 
7»  '-^Ppl.V.ble  to  the  seventeenth  1  "'  'T  '''  ^"^  ^^'^^t,  a  dee 
''«  ^''^fio  decidendi  of  the  case   H^-'*'""  "^  '^''  ^^^tute  of  Frauds 

«  ^^^-vmp  Aet,  because  ofThe   ^n.     m-"^  '^''  ^«"^-^'>  «"ction  of 
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then  growing  in  the  defendant's  close ;  the  griiss  to  be  mowed  and 
made  into  hay  by  the  plaintiff.  It  was  held  that  this  was  within 
the  fourth  and  not  within  the  seventeenth  section  of  the  statute, 
as  under  the  contract  this  gave  hiui  such  an  interest  in  the  land 
as  would  enable  him  to  maintain  trespass  against  a  wrong-doer 
interfering  with  the  grass  before  it  was  cut.  Lord  EUenborougli 
delivered  the  judgment  in  this  case,  in  which  he  used  some  lan- 
guage, with  reference  to  the  assumed  holding  in  Waddington  c. 
Bristow,'  and  to  other  matters,  which  is  scarcely  sustainable.  In 
fact,  in  Parker  v.  Staniland,^  Lord  Ellenborough  himself  ex- 
pressly departed  from  much  that  he  had  said  in  Crosby  v.  Wuds- 
wortn.^  In  Parker  v.  Stauiland,  there  was  a  contract  by  the 
owner  of  a  close  cropped  with  potatoes,  made  on  the  21st  of  No- 
vember, to  sell  to  the  defendant  the  potatoes  at  4s.  Gd.  a  sack, 
the  defendant  to  get  them  out  of  the  ground  immediately;  and 
it  was  held  that  this  was  not  a  contract  for  any  interest  in  land 
within  the  fourth  section  of  the  Statute  of  Frauds,  but  was  tlie 
same  as  if  the  potatoes,  which  had  done  growing  and  we  j  to  be 
taken  up  immediately,  had  been  sold  in  a  warehouse,  from  whence 
they  were  to  be  removed  by  the  defendant.  Lord  Ellenborough 
made  the  distinction  between  this  case  and  Crosby  v.  Wadsworth, 
that  in  the  latter,  under  the  contract,  the  purchaser  was,  in  effect, 
a  lessee,  having  a  possessory  right  to  the  land  which  would  enable 
him  to  maintain  trespass  quare  claumm  or  ejectment ;  whereas  in 
the  latter  the  purchaser  had  only  an  easement,  —  a  right  to  coine 
upon  the  lanJ  for  the  purpose  of  raking  up  and  carrying  away 
the  potatoes,  which  gave  him  no  interest  in  the  soil.  Lord  Ellen- 
borough also  intimated  that  he  was  not  disposed  to  extend  the 
case  of  Crosby  v.  Wadsworth. 

Eramerson  v.  Heelis*  was  decided  on  the  assumption  that  Wad- 
dington V.  Bristow^  was  a  decision  under  the  Statute  of  Frauds, 
which,  as  we  have  seen,  it  was  not ;  but  that,  in  fact,  it  did  in 
effect  decide  that  the  hops  there  sold  came  within  the  sevcutcentli 
section  of  the  statute,  as  a  sale  of  goods,  wares,  and  merclumdise, 
Assuming,  however,  to  follow  Waddington  v.  Bristow,  it  was  held 
by  the  court  in  Emmerson  v.  Heelis  (Lord  Mansfield  dcliverinir 
the  judgment)  that  a  sale  of  growing  turnips,  no  time  being  sti|^ 
ulated  for  their  removal,  and  the  degree  of  their  maturity  beiuir 
not  positively  found,  is  a  sale  of  an  interest  in  land  within  section 
four  of  the  statute.  The  q  iPition  was  raised  whether  still  the 
sale  was  not  within  section  seventeen,  as  being  a  sale  of  goods, 


»  2  B.  &  p.  452. 
2  11  East,  362,  363. 
»  6  East,  602. 


«  2  Taunt.  38. 
M  B.  &  P.  452. 
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wares,  or  merchandise ;  but  this  was  not  decided,  as  it  was  held 
that  the  turuifis  having  been  in  different  parcels,  neither  of  which 
aniDimtcd  to  XIO,  the  sale  would  not,  on  that  ground,  come 
within  the  seventeenth  section.'  The  case  itself,decided  as  it  was 
on  a  misapprehension  of  the  holding  in  Waddington  v.  Bristow, 
is,  we  think,  of  very  little  authority.  Several  of  these  old  cases, 
like  others  cited  by  us,  siipra,^  were  evidently  decided  under  the 
view  of  the  operatioti  of  the  statute,  then  largely  prevalent,  which 
led  to  the  passage  of  Lord  Tenterdon's  Act. 

Lord  Ellcnborough  still  further  departed  from  much  of  his 
reasoning  in  Crosby  v.  Wadsworth,^  in  his  judgment  in  Warwick 
t.  Bruce.^  In  this  case  the  defendants  agreed  by  parol  to  sell  to 
;'uintiff  all  potatoes  then  growing  on  three  acres,  at  so  much  per 
acre,  to  be  dug  up  and  carried  away  by  plaintiff.  The  plaintiii 
paid  £40  to  the  defendant  under  the  agreement,  and  dug  a  part 
and  carried  away  a  ijart  of  those  dug,  but  was  prevented  by  the 
defendant  from  digging  and  carrying  away  the  residue.  It  was 
held  that  this  agreement  was  not  within  the  fourth  section  of  the 
stotute.  Lord  Ellcnborough  said :  "  If  this  had  been  a  contract 
conferring  an  exclusive  right  to  the  land  for  a  time  for  the  pur- 
pose of  making  a  profit  of  the  growing  surface,  it  would  be  a 
contract  for  the  sale  of  an  interest  in  or  concerning  lands,  and 
wonUi  then  fall  unquestionably  within  the  range  of  Crosby  v. 
Wadsworth.  liut  here  is  a  contract  for  the  sale  of  potatoes  at  so 
much  per  acre ;  the  potatoes  are  the  subject-matter  of  sale,  and 
wlicthcr  at  the  time  of  sale  they  were  covered  with  earth  in  the 
field,  or  in  a  box,  still  it  was  a  sale  of  a  mere  chattel.  It  falls 
therefore  wMthin  the  case  of  Parker  v.  Staniland;^  and  that  dis- 
poses of  the  point  in  the  Statute  of  Frauds."  ® 

In(h'bitatu8  assiwipsit  was  held  to  lie,  in  Mayfield  v,  Wadsley,'^ 
for  a  crop  of  growing  wheat,  to  be  reaped  by  the  purchaser.^    But 


'  Even  assuming  that  Eminerson  v. 
Hwlis,  2  Taunt.  38,  vviis  correctly  decided 
(wliich  we  think  it  was  not),  yet  the  iii- 
cliiiuUon  of  Lord  Mansfield  seemed  to  lie 
to  luild,  that  had  the  turnips  been  Iwuglit 
in  one  lot,  for  more  than  £10,  they  ..till 
would  have  come  within  the  17th  section. 
Practically,  however,  this  is  not  impor- 
tant, for  the  same  note  or  memorandum 
n  writiiirr  which  would  take  the  ca.se  out 
of  the  4th  would  also  take  it  ont  of  the 
17th  section.  Tlie  importance  in  these 
cases  is  wliere  the  subject  is  within  the 
17th  and  not  within  the  4th  section  ;  for 
then  jiart  payment,  etc.,  would  take  the 
case  out  of  the  statute,  which  would  not 
api'ly  to  cases  coming  within  the  4th 
section. 


3  M.  &  S.  178,  al- 
with  this   class  of 


■i  Page  217,  u. 

8  6  East,  602. 

*  2  .M.  &  S.  205. 

0  11  East,  362. 

^  Groves  V.  Buck, 
though  usually  cited 
cases,  is  not  directly  on  the  (juestion  of 
growing  crops,  but  rather  on  that  as  to 
whether  the  sale  of  goods  incajiable  of  de- 
livery at  the  time  of  the  contract  comes 
within  the  17th  section,  — a  question  dis- 
posed of,  at  all  events,  by  Lord  Tenter- 
den's  Act.  See  Owen  v.  Legh,  3  B.  & 
Aid.  470,  on  the  sale  of  standing  corn  and 
growing  crops  upon  a  distress  for  rent, 
un<ler  11  Geo.  2,  c.  19,  §  8. 

7  3  B.  &  C.  357. 

8  In  this  case,  Holroyd,  J.,  followed 
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in  Teal  v.  Auty,^  a  contract  for  the  purchase  of  growing  poles, 
which  the  defeudants  were  to  cut  down  and  carry  away,  was  held 
to  bo  within  the  fourth  section  of  the  statute,  as  an  agreement  lor 
the  purchaser  of  an  interest  in  lands.'*  So,  in  Scovell  v.  Boxiill,^ 
which  was  an  action  of  trespass  lor  cutting  down  and  carrying 
away  underwood  ;  the  question  was  whtther  the  plaintiff,  who  had 
purchased  by  parol  the  underwood,  then  standing,  to  be  cut  Ijy 
him,  had  such  a  possession  as  would  enable  him  to  maintain  tres- 
pass against  the  defendants  for  cutting  and  carrying  it  away,  and 
it  was  held  that  he  had  not,  —  that  the  agreement  related  to  an 
interest  in  land,  and  was  void  under  the  fourth  section  of  the 
statute.* 


Anon,  in  1  Ld.  Hay.  182,  quoting  from 
Treby,  C  J.,  as  sayiuf,',  "tlmt  ii  sale  of 
tiniber  giowiiif;  uiiou  tlu;  land  need  not 
be  in  writing,  bccaiisu  it  was  a  bare  chat- 
tel," and  to  that  opinion  I'oweli,  J., 
agreeil,  —  adding  ;  "  In  some  I'ases,  there- 
fore, crops  growing  npon  the  laud  may  be 
considered  as  goods  and  chattels ;  and 
crops  agreed  to  be  taken  by  an  ii  'oming 
of  an  outgoing  tenant  may  be  i\,  )vered 
under  a  count  for  goods  bargained  and 
sold."  Littledale  was  of  the  opinion, 
however,  that  the  action  would  not  lie  ; 
but  it  was  on  the  ground  that,  coujiled 
with  the  sale  of  the  wheat,  there  was  also 
a  sale  of  the  laud.  He  says;  "If  the 
giving  up  of  the  land  was  any  part  of  the 
consideration  for  the  defendant  s  agreeing 
to  take  tho  wheat  which  was  then  sown 
in  the  land,  the  wheat  must  bo  considered 
as  part  of  the  land  itself.  It  is  true  that 
in  some  cases  there  may  be  a  contract  for 
the  growing  crops  independently  of  the 
land  itself;  but  where  the  land  is  agreed 
to  be  sold,  and  the  venilee  takes  from  the 
vendor  the  growing  crops,  the  latter  are 
considered  jiart  of  the  land.  It  by  no 
means  follows,  therefore,  that  because 
the  croj)s  formed  the  subject  of  a  distinct 
valuation,  they  were  the  subject  of  a  dis- 
tinct contract  of  .sale.  Most  of  the  cases 
where  this  question  has  arisen  were  upon 
contracts  for  growing  wheat,  potatoes,  and 
things  of  that  nature,  distinct  from  any 
assignment  or  letting  of  the  land,  and 
they  have  been  held  not  to  be  within  the 
statute.  [The  4th  section  is  here  meant. 
AuTH.]  Here  the  agreement  did  not  re- 
late to  the  mere  sale  of  the  produce  of  the 
land.  ...  A  parol  agreement  foi  the  .sale 
of  crops  may  be  good  also  between  the 
outgoing  and  the  incoming  tenant ;  but 
then  there  would  be  no  sale  of  any  in- 
terest in  the  land,  for  that  would  come 
from  the  landlord.  Since,  then,  it  seems 
that  the  plaintitf  had  some  interest  in  the 
land,  it  appears  to  me  that  the  crops  were 


part  of  tlie  land;  but  1  express  this  opin- 
ion with  ditlidence,  after  the  opinion  do- 
liven.'d  by  my  lord  and  my  brothers." 
»  2  Hr.  &  B.  9!». 

*  In  G rover  v.  Coles,  1  Bing.  6,  it  wm 
held  that  there  was  no  variance  between  a 
declaration  and  a  replevin  bond,  in  tlie 
former  of  which  the  language  used  w^is 
"goods  and  chattels;"  and  in  the  l.ittir, 
"growing  crops  of  corn"  was  iucludiil 
with  "goods  and  chattels."  The  coint 
held  that  the  crops  of  corn  were  cliattils 
"on  the  farm  and  lands  of  the  jilaiiititi," 
and  clearly  .so  under  the  11  V<eo.  2,  c.  19, 
§  8,  which  made  growing  corn  a  chattel. 

M  V.  &  J.  3^6. 

*  llullock,  B.,  in  this  case,  said:  "It 
was  incumbent  on  the  plaintiff  to  estal>- 
lish  his  right  to  an  interest  in  the  Ine- 
hold,  for  trees  annexed  to  the  freelioM  an' 
parcel  of  the  inheritance  iind  pass  witli  it. 
<.'om.  Dig.  Bifins,  II.  .  Corn  and  otluT  ar- 
ticles which  are  raised  by  the  industry  nf 
man  are  emblements  which  go  to  the  ex- 
ecutor, and  may  bo  taken  in  execution ; 
but  things  which  give  no  annual  protit, 
or  which  proceetl  without  the  labor  ol 
man,  are  not  emblements  :  they  go  to  the 
heir,  and  cannot  be  seized  under  a  Ji.  fa. 
The  case  of  Evans  v.  Roberts,  5  B.  &  C. 
829,  and  other  ca.ses  ujion  this  sulijcct, 
will  be  found  to  range  themselves  iinilcr 
this  principle,  and  to  be  reconcilable  with 
this  distinction.  My  brothers,  Bayley  and 
Holroyd,  in  the  case  of  Maylield  r.  Wads- 
ley,  3  B.  &  C.  'Sft7,  wore  of  opinion  tin;: 
an  oflF-going  crop  might  be  consid.Tcd  a< 
goods  and  chattels  ;  and  the  judgment  of 
Mr.  Justice  Littledale  in  that  of  Kvaiis  v. 
Roberts  proceeds  exjiressly  on  the  grmind 
of  distinction  between  such  things  as  po 
to  the  heir  or  to  the  executor.  There  is 
a  manifest  distinction  between  crops  and 
the  .subject-matter  of  this  coutract.  It  is 
true  that  the  dictum  in  Lord  Kaymnnd  is 
opposed  to  this  opinion  ;  but  it  is  to  be 
remembered  that   if  that  were  law,  the 
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The  case  of  Evans  v.  Roberts^  is  quite  a  valuable  one  on  the 
question.  This  was  an  action  of  indebitatus  assumpsit  for  a  crop 
of  potatoes  bargained  and  sold.  They  were  purchased  in  Sep- 
tember, under  a  verbal  agreement,  for  a  pi-ice  less  than  .£10. 
Tlic  potatoes  were  then  in  the  ground,  and  were  to  be  turned  up 
bv  the  seller.  The  defence  was  that  the  contract  was  for  an 
interest  in  or  concerning  lands,  and  was  void  within  the  fourth 
suction  of  the  statute.  The  court  held  otherwise.  Independent 
of  the  K'ct  that  the  seller  was  to  dig  the  potatoes,  therein  differing 
from  Cr<-sby  v.  Wadsworth,'-^  where,  by  the  terms  of  the  contract, 
the  buyer  did  acquire  an  interest  in  the  land,  for  he  was  to  mow 
the  grass,  and  must,  therefore,  have  had  the  possession  of  the 
land  for  that  purpose ;  the  case  was  distinguished  from  Crosby  v. 
Wiidsworth,  further,  on  the  ground  that,  in  that  case,  the  subject 
of  the  sale  was  growing  grass,  the  natural  and  permanent  produce 
of  the  haul,  renewed  from  time  to  time  without  cultivation ;  and 
that  growing  grass  does  not  come  within  the  descrijition  of  goods 
and  chattels;  cannot  be  seized  as  such  under  a  ^'. /a.;  and  goes  to 
the  heir  and  not  to  the  executor.  IJut  growing  potatoes  come 
within  the  description  of  emblements ;  are  deemed  chattels  by 
reason  of  their  being  raised  by  labor  and  manurance ;  go  to  the 
executor  of  tenant  in  fee  simple,  although  they  are  fixed  to  the 
freehold,  and  may  be  taken  in  execution  under  aji.fa.,  by  which 
the  sheriff  is  commanded  to  levy  the  debt  of  the  goods  and  chat- 
tels of  the  defendant.  Therefore,  the  potatoes,  being  chattels, 
conic  within  the  seventeenth  and  not  the  fourth  section  of  the 
statute.^ 

Smith  V.  Surman*  is  another  important  case  on  the  subject. 
There  the  owner  of  trees  verbally  agreed  with  the  defendant, 
wliilc  trees  were  standing,  to  sell  the  defendant  a  quantity  of 
timber ;  the  trees  to  be  felled  by  the  seller,  and  the  timber  to  be 


3* 


several  modern  cases  which  have  been  de- 
ckled could  never  liave  aiisen.  I  must 
coiit'ess  tliat  I  never  lictbre  heard  that 
dii'tian  cited  as  an  aiitliority  ;  and  the 
only  claim  wliich  it  has,  in  my  opinion, 
to  tliat  distinction,  is  the  alinsion  to  it  hy 
Mr.  Justice  Holroyd.  The  Court  of  Com- 
mon Pleas,  however,  have  in  a  modern 
case  (Teal  v.  Auty,  2  Ik.  &  B.  99)  de- 
cided that  the  sale  of  growing  poles  does 
confer  an  interest  in  land.  Upon  these 
pounds  I  am  of  opinion  that  this  was  a 
sale  of  an  interest  in  land  ;  and  that,  the 
action  lieiiig  founded  on  property,  the 
plaintiir  has  failed  to  show  a  right  to 
maintain  it." 

'  5  15.  &  C.  829. 

2  6  Kast,  202. 

'  Littlcdale,  J.,  in  this  cose,  held,  that 


a  sale  of  any  growinfj  produce  of  the  earth, 
reared  hy  labor  and  expense,  in  actual  ex- 
istence at  the  time  ot  the  cuiit-act,  whether 
it  Ih3  in  a  state  of  maturity  c  not,  is  not 
to  be  consiilercd  a  sale  of  an  interest  in  or 
eoncernin.t;  land  within  the  iiieanini,' of  the 
4th  section  of  ilie  statute,  but  a  contract 
for  the  sale  of  goods,  wares,  and  merchan- 
dise within  the  17tli  section  of  that  stat- 
ute ;  and  that  the  4th  section  had  respect 
to  the  sale  of  such  an  interest  in  the  land 
as  would  entitle  the  vendee  either  to  the 
reversion  or  the  present  possession  of  the 
land,  and  not  smdi  an  interest  as  consti- 
tutes no  part  of  the  realty  under  a  con- 
tract which  only  gives  to  the  vendee  an 
interest  in  that  growing  produce  of  the 
land  which  constitutes  its  annual  profit. 
.     *  9  B.  &  C.  561. 
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carried  away  by  the  defendant.  The  court  held  that  this  was  a 
contract  under  the  seventeenth  section  of  the  statute  for  ;he  piir- 
chase  of  goods,  wares,  and  merchandise.  Here,  Littledale,  J,, 
expressly  lield,  in  accordance  with  the  view  we  have  expressed  in 
our  note,'  tluit  where  the  contracting  parties  contemplate  a  sulo, 
although  the  subject-matter  of  the  contract  does  not  exist  in 
goods,  but  is  to  be  converted  into  that  state  by  the  selh-r's  bestow- 
ing work  and  labor  on  his  own  raw  materials :  that  is  a  case 
within  the  seventeenth  section  of  the  statute.  It  is  sutlicienf  if. 
at  the  time  of  the  completion  of  the  contract,  the  subject-matlor 
be  goods,  wares,  and  merchandise.'^ 

Tlie  7  \Vm.  3,  c.  12,  L\^  is  the  Statute  of  Frauds  appliciible 
to  Ireland,  the  second  and  thirteenth  sections  ti  which  are  in 
effect  the  same  as  the  fourth  and  seventeenth  sections  of  the 
Englisli  act,  unaffected  by  Lord  Tentcrden's  Act.  In  Dunne  v. 
English,'  decided  under  this  act,  the  action  was  in  trover  for 
five  acres  of  turni|)S,  containing  5000  cartloads.      In  Octoljer, 


>  Soo  infra,  y.  2tiO,  ii.  1. 

'^  Till'  saiiH'  It'iiriiiMl  jmlj^tf  I'lirtluTiKMod: 
"  1  think  tliat  tlu;  I'oiitnu't  in  this  I'lisu  was 
not  a  contnii't  lor  Iht;  sah'  of  huiils,  ti'no- 
lUL'iits,  or  hereditaments,  or  iiny  interest  in 
or  coneerning  tiie  same  wiliiin  the  meaninj; 
of  the  fourth  section.  Those  words  in  that 
section  ndate  to  contracts  (for  the  saU'  of 
the  fee  simph',  or  of  some  h'ss  interest 
than  tiie  fee)  wliich  ;^ive  tlio  vendee  a 
right  to  the  nse  of  the  land  for  a  specific 
period.  If  in  tlds  ease  the  contract  had 
b.-:'n  for  tiie  sah;  of  the  trees,  with  a  spe- 
cific liberty  to  the  vendee  to  enter  tiio 
laud  to  cut  them,  I  think  it  would  not 
have  given  him  Hii  interest  in  the  land 
within  tho  meaning  of  the  statute.  The 
object  of  a  party  who  sells  timbi  r  is,  not 
to  give  the  vendee  any  interest  in  his 
land,  but  to  pass  to  him  an  interest  in 
the  trees,  when  they  become  goods  and 
chattels.  Here  the  vendor  was  to  cut  the 
trees  himself.  His  intention  clearly  was, 
not  to  give  the  vendee  any  property  in 
the  trees  ntitil  they  were  cut,  and  ceased 
to  be  part  of  the  freehold.  I  think,  there- 
fore, that  there  was  not  in  this  ease  any 
contract  or  sale  of  any  interest  in  lands.  ' 
In  many  of  these  cases  tho  intluenee  of 
the  idea  that  existed  prior  to  the  passage 
of  Lord  Tentcrden's  Act,  that  if  at  the 
time  the  contract  was  made  tho  subject  of 
it  was  not  then  in  a  condition  to  be  de- 
livered under  tlie  contract,  it  was  not 
within  the  17tli  section,  evidently  had  its 
elFect  in  some  of  the  cases  where  the  con- 
tract was  in  relation  to  timber,  or  growing 
crops,  not  then  in  a  state  for  delivery. 
Cases  such  as  Towers  v.  Osborne,  1  Str. 
506 ;  Clayton  v.  Andrews,  4  Burr.  2101, 


anil  Oroves  v.  Knck,  3  M.  &  S.  17S,  wiif 
decided  on  the  principle  that  conlracis  Inr 
articles  not  then  in  a  state  for  dclivtrv 
ninler  the  contract,  but  to  be  made  out 
of  materials  then  in  existence,  were  iiit 
within  the  17tli  section.  But,  even  liet'eiv 
the  passage  of  Lord  Tenterden's  ,\et,  llii' 
better  opinion  was  against  the  doetiiiu' nf 
these  cases,  and  their  assumed  fallai  y  evi- 
dently led  to  the  interference  of  the  hijis- 
lature  in  enacting  that  act.  Sec  KuiiiMii 
V.  Wyatt,  -2  II.  lUk.  (i^  ;  Garbntt  v.  \SsX- 
son,  5  B.  &  Aid.  613  ;  Coo]ier  v.  Klstcin, 
7  T.  H.  14.  Watts  V.  Friend,  10  1!.  &  C. 
446,  goes  still  further  than  these  litter 
cases.  In  it  the  action  Wiis  on  an  aen'c- 
nieiit  between  the  plaintill  ami  defeinliiiit 
that  the  former  should  furnish  Ww  liittir 
with  a  certain  nnantity  of  turiiipsei'il, 
which  the  defendant  should  sow  on  liis 
own  laud,  and  sell  and  deliver  the  wliele 
of  the  seed  produced  therefrom  to  tin' 
plaintill,  at  a  price  assumed  to  havi  Iiihii 
in  all  greater  than  £10.  The  phiiiitill 
supplied  the  seed ;  defendant  sowed  it, 
and  harvested  the  croj),  but  refused  to  ile- 
liver  it  to  the  phi'iititf.  The  comt,  Inl- 
lowing  Smith  i;.  Surmaii,  I)  B.  &  (-.  Stil, 
held  that  the  agreement  was  within  tlio 
17tli  s-ection;  Lord  Teiiterden,  in  deliver- 
ing the  judgment,  saying  :  "  Aceonliiiu'  t" 
good  coinmon-sense  this  must  be  eimsi4- 
ered  as  substantially  a  contract  for  ginni^ 
and  chattels,  for  the  thing  agreed  to  bo 
delivered  would  at  the  time  of  delivery  be 
a  personal  chattel." 

*  See   vol.    iii.,    Irish  Statutes,  A.  D- 
1695-1698,  p.  Il^etseq. 

*  Hayes,  540. 
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"•,"|i'^  I'ave  all  the  eo,        '      "^   ^"""''"K 

lor  (he   iAnmitV-'\V,    '^^^ 

!'"t<'n..inahle  „,.,„/ ^^;/^'"""t /or  a  term 

with  elover.     Th      i/t      ^'^  '","'  ■-^"""  niter 
l°^v'-n^'.s4„„„,,/"j''    ;;M"n'.l  '"thefol. 

«>'t  n,owe,l  the  baW  !  '  ';   '":'"""  tl'o  ten- 


S""'ls,as";sei^l;;!'"'''l""'l''««    of    be,„. 

'"■'''^'•'i'>'g  as  thev  -o,  .'""•'■''  •■»"<«  goods 
'«  «'"sfactorily  .e  V'f,  '''«  !J"«stio„  „.ay 
''^'  "II   interest     m   i.  ',"'.'  ^'^n  lield  to 


nut  niowe,!  the  barl  ,;,:''''"'  •*'"'  t"n- 
S'-'  the  clover  wi^i;]'T, '!'■'•  "ith  a  lit- 
/'"'  ''lovr  so  taken     .,,  h     ,•''",""«  "P- 

f'''ttlu.uu.rease,;f         ';,l''''T    "'th  it; 

ir*'t'' 'or  tluM^v. .;,/:'''■'.'!' 'I'-toom-' 

^•'"viT,  aiul  a  fan.  ,,  ;     ' ', '-'"'"^■atins  the 
«i"^)'c-.\I..'nsoi     H    '  ^7'"'''  'Kit  he  vvmd 

•"to  possession   in   the  w'.  "'""":•  '"'« 

f'^"'  •'  yearha.lel.m'iV'V.!''^' ''''«••« 
't  was  hel.l  tiiat  t    IT         '"  ^'"'  ^'^'inff 

elainn,!  only  i„  '  ?  ,  '  ?''^'""-"t;S  eau  be 
ordinarily  repays  J  .'",  ''*»"'';'!'■''  whieh 
/•'•oduced  willi/tt  ;^^l!y"'iu-hitis 
^nl'or  is  l,estowe,i  •    1)^  r  "'«'''"-•''  the 

"ropof  theve-SlT  ''""tied  to  one 
"f  the  cessrr  of  1  ?'/'""'"'«  «t  the  time 

barley.  •'      '"  "t  the  cntting  of  the 
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In  a  prcccdinp;  Irlsli  case  *  the  decision  was  the  same  way. 
There  trover  was  brought  for  twenty  aercs  of  j^rowiufj^  barley; 
and  altliough  it  was  strongly  insisted  that  the  action  did  not  lie. 
the  court  of  King's  Ceneh  held  the  contrary,  on  the  ground  tlmt 
whether  growing  or  not,  the  crops  would  be  emblements,  wliicii 
would  go  to  the  executoi",  and  migiit  be  seized  under  an  execution. 

The  case  of  Jones  v.  Flint''  was  decided  on  the  same  priueiplo. 
There  plaintiff  and  defendant  orally  agreed,  in  August,  that  de- 
fendant should  give  X-t5  for  the  crop  of  corn  on  plaintitr's  laud, 
and  the  profit  of  t))o  stubble  afterwards  ;  that  plaintiff  was  to  have 
liberty  for  his  cattle  to  run  with  defendant's ;  and  that  defendant 
was  also  to  have  some  potatoes  growing  on  the  land,  and  whatever 
lay  grass  was  in  the  fields ;  defendant  was  to  harvest  the  corn, 
and  dig  up  the  potatoes,  and  }»l:iintitt'  was  to  pay  the  tithe.  The 
crop?,  etc.,  were  taken  by  t)ie  defeudant  in  conformity  with  the 
agreement.  In  assumpsit  for  the  jtrice,  the  defendant  relied  on 
th3  Sfatute  of  Frauds.  The  court  held  that  as  to  the  crops  of 
corn,  potatoes,  and  the  after  profit  of  the  stubble,  the  contract 
was  for  the  sale  of  goods,  wares,  and  merchandise  within  the  sev- 


passage.  Tlu;  forinrT  is  as  follows:  "If 
tho  I'issoe  soweth  the  laiul,  niid  tlic  lessor, 
after  it  is  sown  niul  Infforo  the  uoni  is 
ripe,  put  him  out,  yet  Iho  lussi^o  slrill 
have  the  corn,  because  lie  knew  not  at 
what  time  the  lessor  wouM  enter  upon 
him."  Coke  says  ((A).  Litt.  iiaa):  "The 
reason  of  this  is,  for  that  the  estate  of 
the  lessee  is  uueertain,  ami  thtn-efore,  lest 
tho  ground  should  be  unmanured,  wliieli 
should  he  hurtful  to  the  eommonweiiliii, 
he  shall  reap  the  crop  which  he  sowed  in 
peace,  alheii  tho  lessor  doth  determine  his 
will  before  it  be  ripe.  Ami  so  it  is  if  lie 
set  roots  or  sow  hemp  or  llax,  or  any  other 
annual  profit,  —  if,  after  the  same  bo 
planted,  tho  lessor  oust  tho  lessee,  or  if 
the  lessee  dieth,  yet  he  or  his  executors 
shall  have  that  year's  crop.  Hi»t  if  he 
plant  young  fruit-trees,  or  young  oaks, 
ashes,  elms,  etc.,  or  sow  the  ground  with 
acorns,  ttte.,  there  the  lessor  may  put  him 
out,  notwithstanding,  because  they  will 
yield  no  present  annual  profit."  The  case 
of  hops,  which  grow  from  ancient  roots, 
and  wh'ch  yet  may  bo  emblements,  are  an 
apiiarent  excei.tinn  to  this  rule.  But  in 
i^athnin  v.  Atwood,  Cro.  Car.  515,  th(!y 
were  held  to  l)e  "like  emblements,"  lie- 
causo  they  were  "  such  things  as  grow  by 
the  manurance  and  industry  of  the  owner, 
by  the  making  of  hills  and  setting  jioles," 
the  labor  and  expense,  without  which  they 
would  not  grow  at  all,  seeming  to  have 
been  deemed  equivalent  to  the  sowing  and 
planting  of  other  vegetables.     In  Cruise's 


Di:,'.  I.,  110  «,  it  is  said  th 
nation   was   jji'obably  on 
great  ex]ieii,se  of  cultivat 
roots.      Bluckstoiic  says  ;  ' 


s  deteniii- 

t  of  the 

o  ancient 

If  a  tenant  lor 


his  own  life  sow;  the  lamis,  and  dies  lie- 
lore  harvest,  his  executors  shall  have  tlie 
emblements  or  profits  of  the  crois  for  tin- 
estate  was  determined  by  the  act  of  (iod ; 
and  it  is  a  maxim  of  the  law  that  (idM 
Dei  ncmini  facit  ivjurvdn.  The  reinesen- 
tatives,  therefore,  of  the  tenant  for  life 
shall  have  the  emblements  to  loniiiensate 
for  the  labor  and  expense  of  tilliii.t,',  ma- 
nuring, and  sowing  the  laii<ls  ;  and  also 
for  the  encourngemeiit  of  husbandry,  which, 
being  a  ]iublic  benefit  tending  to  the  in- 
crease and  jilenty  of  provisions,  ought  to 
have  the  utmost  security  and  jiiivilof;e 
that  the  law  can  give  it."  And  again; 
"The  doctrine  of  emblements  extends  not 
only  to  corn  sown,  but  to  roots  iilaiitwl, 
or  other  annual  artificial  jirolit ;  b'-t  it  is 
otherwise  of  fruit  trees,  grass,  and  the  like, 
which  are  not  planted  annually  at  the  ex- 
pense and  labor  of  the  tenant,  but  ire 
either  a  permanent,  or  natural,  prollt  of 
the  earth.  For  when  a  man  jdants  a  tree 
he  cannot  be  presumed  to  plant  it  in  con- 
templation of  any  present  prolit,  but  nn'rely 
with  a  prosjiect  of  its  being  useful  to  him- 
self in  future,  and  to  future  successions  ol 
tenants."     Elk.  Com.  122,  123. 

1  Joyce  V.  Havman,  K.  B.  Ire.  T.  T. 
1831;  4  Ir.  Law  Rev.  273. 
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c'litcciitli  section  of  the  statute,  and  not  within  the  fourth;  and 
tlie  contract  with  rcforoncu  to  the  lay  j^rass,  was,  in  elVect,  a  con- 
tract for  the  aj^istnient  by  the  phiintiff  of  the  defendant's  cattle ; 
that  the  possession  of  the  land  was,  therefore,  not  in  the  defend- 
ant, but  in  the  plaintiff;  and,  hence,  as  to  the  eating  of  the  lay 
grass,  it  did  not  come  within  the  fourth  section  of  the  statute.^ 


'  Loril  l)i:immii,  ill  ilrlivi'i-itit;  till!  ju'lf^- 
iiifiit  of  tlic  <uiiit,  .saiil:  "  Nolliiii;,',  it  will 
bi' ulirti'ivcil,  WHS  cxpits.slj'  agived  on  us  to 
tlif  |iiis.scssi(Hi  ol'  till'  lainl.     it  will  lie  our 
duty,  lla'icl'i)rc,  in  roiislruiiif^  tiiu  contract 
to  to  thin   |iarticiiliir,  to  liavo   rcj^ard  to 
its  siilijcct-niatti'r,  and  to  imply  so  iiiucli, 
iiii'l  only  so  iniiuli,  as  is  nccussary  to  j^ivo 
lull  cll'ict  to  its  fXprfsscd  tciiiis,  iiollunt; 
aiipiMiiii^'  ill  the   siil)S(M|ii(tiit  acts  of  the 
imitios  to  iiillucii'M?  our  construction  cither 
way.     Thicc  tliin},'s  were  llio  suhjcct-iiial- 
tiT  ul'  the  contract,  —  cnips  <.i(  coin,  iiota- 
tuis,  and  the  ai'li^r  catiigc  ol'  stuUtilc  and 
lay  fjiass.     (tf  tlie-sc  all  but  the  lay  j,'i'ass 
aiv  fntcttis  iiidii-'ilriii/rs ;  as  such  tlu'y  are 
sciziilile  l>y  the  slieritr  under  a  fieri  fiwiitu, 
and  L'o  to  tli(!  executor,  not  to  the  lieir. 
If  lluy  had  been  ri|iu  at  the  date  of  the 
oontnict,  it  may  lie  coiisideicd  now  as  (|iiite 
Settled  that  the  contract  would  have  been 
Li'ld  to  be  a  contract  merely  f i  r  the  sale  ol' 
};uoils  and  chattels.     And,  alfhoULdi  they 
Lad  .still  to  derive  nutriment  from  the  land, 
yet  a  eontract  for  the  .sale  of  them   has 
iiiTii  determined  from  tliis  their  orij,'inal 
character  not  to  be  on  that  account  a  (;oii- 
trait  for  tln^  sale  of  any  interest  in  land." 
(See  Kvans  v.  Koberts,  5  H.  &  C.  829;  nntt, 
229.)  "  The  present  cn.se  differs  from  Evans 
V.  Koberts  in  this,  that  there  the  potatoes 
were  to  be  duj:;  up  by  the  seller  ;  tlie  judg- 
ments, however,  do  not  proceed  on  this 
distinction,  although  it  was  not  unnoticed. 
Hulniyd,  ,1.,  oxjtressly  says  that,  even  if 
they  were  to  be  dug  up  by  the  buyer,  '  I 
think  he  would  not  have  had  an  ititerest 
in  the  land.'     And  we  agree  that  the  safer 
grnunds  of  decision  are  tlie  legal  cliaractcr 
of  the  ]irincipal  subject-matter  of  s.alc,  and 
the  consideration  whether,  in  order  to  clFec- 
tuate  the  intentions  of  the  parties,  it  is 
necessary  to  give  the  vendee  an  interest  in 
the  land.     Tried  by  these  tests,  we  think 
that,  if  the  lay  grass  be  excluded,  the  par- 
ties must  be  taken  to  have  been  dealing 
aliout  goods  and   chattels,   and   that  an 
tasemeiit  of  the  right  to  enter  the  land 
fur  the  purpose  of  harvesting  and  carrying 
theni  away  is  all  that  was  intended  to  be 
Kranted  to"  the  purcha.ser."    On  the  other 
iKiint  decided  the  court  said  :  "  Upon  this 
piiicipie  we  are  to  examine  whether  the 
introduction    of   the    lay  grass   into   the 
contract  ought  to  vary  the  decision.    This 
is  the  natural  produce  of  the  land,  not 


piirch 
by  till 


distinguishable  from  the  land  it.sdf,  in 
legal  coiitiinplatinii,  until  actual  .se-. er- 
ance.  It  pas.^es  accordingly  to  the  heir, 
not  to  the  e.xccutor  ;  and  in  Crosby  v. 
Wadswortli,  (i  Ivist,  (Jii2,  it  was  dia^'itled 
that  the  j>ui(  baser  of  a  crop  of  mowing 
grass,  unriiie,  iiiid  which  he  was  to  cut, 
took  an  exclusive  interest  in  the  land  before 
the  severance.  If,  therefore,  this  be  a  ca.se 
in  which  the  parlies  intended  a  sale  and 
base  of  the  grass,  to  be  nioweil  or  fed 
le  buyer,  both  on  principle  and  au- 
thority the  objection  of  tin  defendant  must 
prevail.  Looking,  however,  at  the  fact.s, 
we  think  this  was  not  such  a  bargain.  It 
may  well  be  doubted,  upon  all  the  evi- 
dence, wl  iher  anything  that  could  be 
called  a  (  roi)  of  gra.ss  was  in  the  ground, 
or  in  the  <;onteniidatiou  of  the  jiarties  at 
all,  for  it  docs  not  apjiear  that  any  (dovcr 
or  other  gra.ss  had  been  sown  with  the 
corn;  and  the  word  'grass'  sei'ms  merely  to 
have  been  ado])ted  liy  the  witness  in  cross- 
examination  from  the  defendant's  counsel. 
Hut,  not  relying  upon  this,  we  find  that 
the  plaintiff  was  to  jiay  the  tithe,  and 
that,  after  the  harvesting,  he  reserved  to 
himself  the  right  of  turning  his  own  cat- 
tle into  the  fields  ;  and  we  think  that, 
however  expressed,  the  more  rea.sonable 
construction  of  the  contract  is  that  tho 
jHisscssion  of  the  field  still  remained  with 
the  owner  after  tho  harvesting  as  before. 
It  was  not  necessary  to  tho  vendee  before 
on  account  of  the  grass,  because  that,  what 
ever  it  was,  coulil  not  then  be  got  at ;  nor 
did  it  need  jireservation  ;  and  afterwards 
it  is  more  reasonabb'  to  consider  the  owner 
as  agisting  tho  vemlee's  cattle  than  as  hav- 
ing his  own  cattle  agisted  by  him  whose 
interest  at  the  best  was  of  so  very  limited 
a  nature.  Upon  these  grounds,  not  im- 
peaching the  luinciple  of  Crosby  i;.  Wads- 
worth,  t)  East,  ()0'2,  but  deciding  on  the 
additional  facts  in  this  ease,  we  think  this 
incident  in  the  contract  does  not  alter  its 
nature  ;  and  tho  objection  founded  on  the 
statute  will  not  jirevail."  Wood  i'.  Man- 
ley,  11  A.  'fe  E.  34,  although  not  a  ca.se 
within  the  statute  of  frauds,  shows  the 
right  of  a  vendee  of  goods,  wares,  and 
merchandise,  which  are  within  the  17th 
section  of  the  statute,  to  enter  on  the 
lands  under  a  license  for  the  removal  of 
the  goods.  There  goods  which  were  upon 
plaintilf 's  land  were  sold  to  defendant  by 
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Similar  questions  have  been  decided  in  the  Court  of  Exchequer. 
In  Earl  of  Fahnouth  v.  Thomas,^  the  question  came  up  on  demur- 
rers to  the  defendant's  pleas.     The  contract  there  declared  upon 
was  that  the  plaintiff,  who  was  possessed  of  a  farm,  upon  which 
were  certain  growinj?  crops,  and  on  which  the  plaintiff'  h'vd  done 
certain  work  and  labor,  and  expended  certain  materials  in  mak- 
ing the  lands  ready  for  tillage,  of  which  work,  labor,  and  mate- 
rials ho  had  not  derived  the  benefit,  would  let  the  farm  to  the 
defendant  for  a  term  of  years ;  and  in  consideration  thereof  the 
defendant  undertook  to  take  the  crops  and  pay  for  them,  and  for 
the  work,  labor,  and  materials,  according  to  a  valuation.     Tlio 
plaintiff  let  the  farm  accordingly,  and  left  the  crops  upon  it.    The 
defendant  took  possession  of  the  farm,  and  had  the  benefit  of  the 
work,  labor,  and  materials.     The  valuation  was  made,  but  the  de- 
fendant did  not  pay.     The  court  held  that  the  contract  was  within 
the  fourth  section  of  the  statute  ;  that  the  defendant  could  not  have 
tlie  benefit  of  the  work,  labor,  and  materials  unless  he  had  the 
land  ;  and  that  the  right  to  the  crops,  and  the  benefit  of  the  wovk, 
labor,  and  materials,  were  both  of  them  an  interest  in  the  land. 
But  that,  if  either  of  the  two  were  properly  an  interest  in  land,  this 
wouid  form  a  sullicicnt  objection  to  an  action  on  the  contiact; 
for  the  crops  and  work  and  labor,  united,  were  the  consideration 
for  the  contract,  and  if  either  part  of  the  consideration  failed,  the 
plaintiff  would  not  be  entitled  to  recover.^ 

Carrington  v.  Roots''  was  an  action  of  trespass  for  seizing 
and  imfioimding  tho  plaintiff's  horse  and  cart.  The  defendant 
pleaded  liiat  he  was  possessed  of  a  certain  close  and  croj)  of  grass 
thereon,  md  that  he  distrained  the  horse  and  cart  for  beini'  nn- 
lawfully  on  his  close,  and  doing  damage.  The  plaintifi',  in  his 
replication,  alleged  a  contract  (which  proved  to  be  verbal)  under 
which  he  had  bought  the  crop  of  the  grass  from  the  jjlaintiff  with 
liberty  to  enter  and  cut  the  grass  whcii  ready  to  be  cut,  and  tliat 
he  was  on  the  close  with  his  horse  and  cart  for  the  purpose  of 


cutting   and 


removnig 


the  grass.     The  court  held  that  if  this 


were  a  contract  under  tho  seventeenth  section  of  the  act,  it  was 

tiie  plaintirT's  Lindloi'd  under  a  distrussi. 
Hy  the  coiid  tioiis  of  siile,  to  wii'ch  i)liiiii- 
tiff  wns  ii  piiity,  tlie  buyer  nas  \o  be  al- 
lowed to  enter  and  take  the  goods.  It  was 
hold  tliat,  alter  the  sale,  jilaintifF  eould 
not  countermand  tho  license.  And,  de- 
fendant having?  entered  to  take,  and  jdain- 
tiir  having  brought  trespass,  and  defend- 
ant having  pleaded  leave  and  license  and 
a  peaceable  entry  to  take,  to  which  plain- 
tin  replied  rfc  injarid,  that  defendant  was 
entitled  to  the  verdict,  though  it  ap.peared 
that  plaintiflT  had  between  the  sale  and  the 


entry  locked  the  gates  and  forbidden  ^l?- 
fendant  to  cuter,  and  defendnut  liad  ludk'Mi 
down  tho  gates,  and  entered  to  takf  llie 
goods.  And  .see  Winter  v.  Hrockwoll.  S 
Ka.st,  308;  Tayler  v.  Waters,  7  Tamil.  ;!74; 
Liggins  I'.  Inge,  7  Bing.  682;  liiiilj,'is  v. 
Hlanclmrd,  1  A.  &  E.  53(J,  fiirtiier,  iw  to 
leave  and  license. 

M  Cr.  &  M.  88 

2  See  Thomas  v.  Willintns,  10  B.  &  C. 
664;  ('hater  V.  Beckett,  7  T.  li.  'JO;  Xeale 
V.  Viney,  1  (^amii.  471. 

a  2  M.  &  W.  248. 
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void,  and  if  under  the  fourth  section,  being  void  under  it,  no  ac- 
tion could  be  sustained  wliich  depended,  as  in  this  case,  on  an  as- 
sumption of  the  validity  of  the  contract.  If  the  plaintiff  had  been 
sued  by  the  defendant  in  trespass,  he  mijrht  have  ^)leaded  a  license. 
The  agreement  might  have  been  available  in  answer  to  a  trespass, 
by  setting  up  a  license ;  not  setting  up  the  contract  itself  as  a 
contract,  but  only  showing  matter  of  excuse  for  the  trespass.  In 
tliis  case  license  was  not  alleged,  but  the  contract  itself  was 
relied  on. 

In  Sainsbury  v.  Matthews,^  the  defendant  in  the  month  of 
June  agreed  to  sell  to  the  plaintiff  the  potato'?  then  growing 
on  a  certain  quantity  of  land  of  the  defendant,  at  2s.  per  sack, 
the  j)laintift'  to  have  them  at  digging-up  time  (October),  and 
to  find  diggers.  It  was  held  that  this  was  not  a  contract  for 
the  sale  of  an  interest  in  land,  within  the  fourth  section  of  the 
statute.'"^ 

In  Rodwell  r.  Phillips,^  where  the  question  came  up  under  the 
Stamp  Act,  it  was  held  that  an  agreement  for  the  sale  of  growing 
fruit  from  pear-trees  is  not  a  contract  for  the  sale  of  goods,  wires, 
and  merchandise,  but  is  an  agreement  for  the  sale  of  an  interest 
in  land,  and  if  of  the  value  of  £'20  requires  a  stamp.  The  ground 
upon  which  this  case  was  decided  was  that  such  fruit  is  not  J'ructus 
inihistriales ;  passes  to  the  heir,  and  not  to  the  e.xccutor ;  cannot 
k  taken  by  a  tenant  lor  life,  or  levied  in  execution  under  a  writ 
oi  fi.fa.  by  the  sheriff;  therefore  it  is  distinct  from  all  those  cases 
where  the  interest  would  i)ass,  not  to  the  heir-at-law,  but  to  some 
oth'M-  ])erson ;  the  difference  appearing  to  be  between  annual 
productions  raised  by  the  labor  of  man,  and  the  annual  produc- 
tions oi  nature,  not  referable  to  the  industry  of  man,  exce[)t  at 
the  period  when  they  were  first  planted.*  There  is  another  point 
in  this  case  which  escaped  notice.  The  purchase  was  on  the  14th 
of  July,  of  the  pears  on  the  trees,  then  growing,  for  the  one  spe- 
cific sum  of  £30,  on  which  a  deposit  of  <£!  was  then  paid.  Ilencc, 
if  tlic  contract  had  been  binding,  the  property  in  t)>o  fruit  on  the 
trees  would  then  have  passed  to  the  vendee  ;  a)  i  i  any  loss  prior 

MM.  i  \V.  343. 

■  I.Kiil  Aliiiiger  siiiil:  "  I  think  tliis  was 
lint  a  ('(intnict  giviiif;  nii  interest  in  tlin 
l;iiiil.  It  is  only  p.  contract  to  sell  pota- 
toes at  so  nmcli  a  fack  on  a  future  day,  to 
U  tukoii  up  at  tlu'  expense  of  tlio  vendeo. 
He  must  give  notice  to  the  defendant  for 
that  jairpose,  and  cannot  eonie  upon  tlie 
liunl  when  lie  pleitses."  And  Parke,  B.: 
'Tills  is  a  contraet  for  the  sah'  of  ^ooda 
mill  eliattels  nt  a  future  day,  the  produce 
of  I'ertniii  land,  and  to  be  taken  away  at  a 
ceitii.u  time.     It  gives  uo  right  to  the 


land.  If  a  tempest  lad  destroyed  the  crop 
in  the  nieantiuie,  ami  there  had  been  none 
to  deliver,  tlu?  loss  would  clearly  have 
fallen  upon  t'le  defendant.  The  ease  is 
stronger  than  that  of  Kvans  i^.  IlolK-rts, 
5  B.  &  C.  8'J?,  because  here  tluve  is  only 
a  stipulation  tc  pay  so  much  pc'r  .sack  for 
the  potatoes  wuen  delivered.  It  is  only  a 
contract  for  goods  to  bo  sold  arJ  deliv- 
ered." 

»  9  M.  &  W.  5'-' . 

♦  fcr  Lord  Auiuger,  zWrf,  at  p.  603. 
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to  the  gathering  of  the  fruit  would  have  been  his,  and  not  that  of 
the  vendor.  This  is  quite  different  from  the  case  where  the  con- 
tract is  for  future  delivery  at  a  price  to  be  aecertained  at  the  time 
of  the  delivery.  Here,  the  loss  prior  to  the  delivery  would  be  in 
the  vendor,  and  would  be  but  a  contract  for  the  sale  of  goods  for 
future  delivery,  giving  the  vendee  no  interest  in  the  land.^ 


1  111  this  case,  F  irke,  B.,  at  p.  503, 
referring  to  Waddiiigtou  v.  Bristow,  2 
Bos.  &  P.  452,  said  :  "  Hops  are  /nidus 
industrialcs.  That  case  would  now  i)rob- 
ably  be  decided  ditferently."  We  have 
already  pointed  out  that  Waddington  v. 
Bristow  was  not  decided  under  the  statute 
of  frauds  at  all,  but  under  the  Stamp  Act. 
The  case  does  not  decide  that  the  contract 
would  not  have  been  within  the  17th  sec- 
tion of  the  statute  of  frauds,  nor  does  it 
decide  that  it  would  have  been  within  the 
4th  section  of  that  statute.  The  exemp- 
tion under  the  Stamp  Act  only  related  to 
agreements  for  or  relating  to  the  sale  of 
any  goods,  wares,  or  merchandises.  What, 
in  effect,  tiio  court  held  was,  not  that  tl."? 
was  a  contract  for  the  sale  of  an  interest 
in  lands,  but  that,  on  the  contrary,  it  was 
"an  atjrecmcjU  for  the.  sale  of  goods,  wares, 
and  piercluindise,  and  something  more." 
But  that  "something  more"  was  not  at 
all  necessarily  a  contract  for  an  interest  in 
lands.  The  argument  of  Sergeant  Shep- 
herd is  not  addressed  to  the  contention  of 
there  having  been  any  such  interest ;  but 
rather  to  this,  that  though  it  was  a  sale 
of  goods  "before  the  goods  were  in  esse,"  it 
was  not,  therefore,  any  the  less  a  sale  of 
the  goods  than  it  would  have  been  if  a 
wine  merchant  undertook  to  deliver  a  cer- 
tain quantity  of  vine  in  the  ensuing  year 
of  the  vintage  of  the  current  year.  And 
Rooke,  J.,  puts  it  thus:  "The  object  of 
the  legislature  in  introducing  the  excep- 
tion of  the  4th  section  [of  the  Stamp  Act] 
was  to  i)revent  the  duty  which  had  been 
imposed  by  the  1st  section  ui)on  all  agree- 
ments generally  from  impeding  ordinary 
commercial  transactions.  But  tlve  subject 
of  the  agreement  is  a  speculative  bargain 
relative  to  things  not  in  esse  at  tlic  time 
when  tlie  contract  was  made."  T'.e  case 
would  seem  to  hold  that  though  the  sale 
was  an  agreenier.c  for  the  sale  of  gooils, 
wares,  and  merciiandise  which  would  come 
within  the  purview  of  the  1 7th  section  of 
the  statute  of  frauds,  yet  that  there  was 
something  more  in  the  contract,  of  a 
"speculative"  character,  which  prevented 
it  from  being  confined  to  the  strict  limits 
of  the  4th  section  of  the  Stamp  Act.  Jones 
V.  Flint,  10  A.  &  E.  753,  is  a  case  which 
might;  be  similarly  treated.  There  the 
sale  was  of  a  crop  of  corn  and  potatoes 
which  was  held  to  come  within  the  17th 


section,  and  not  the  4th  section,  of  the 
statute.  But  there  was  a  further  por- 
tion of  the  contract  which  was  held  to  be 
for  an  agistment  of  cattle,  and,  tiierefore, 
neither  within  the  4th  nor  the  17th  sec- 
tion of  the  statute.  Hence,  while  in  this 
case  the  sale  of  the  corn  and  potatoes 
would  be  a  contract  witiiin  the  17th  sec- 
tion of  the  statute  of  frauds,  as  a  sale  of 
goods,  wares,  and  merchandise,  it  would  not 
as  a  whole  be  a  contract  within  the  exeini)- 
tion  of  the  Stamp  Act,  because  it  was  not 
only  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise,  is  the  contract  was  held 
to  be  in  W.addington  v.  Bristow,  2  Bos.  &  P. 
452,  but,  as  was  also  held  in  that  case, 
"something  more."  So  that,  in  one  case 
as  in  the  other,  the  contract  might  be 
held  to  be  within  the  17th  section  of  the 
statute  of  frauds,  and  not  within  the  4th 
section  of  the  Stamp  Act.  As  will  thus 
be  seen,  the  difference  between  the  eff^'Ct 
of  the  17th  section  of  the  statute  of  frauds 
and  the  4th  section  of  the  Stamp  Act  is 
very  material.  Under  the  former,  if  the 
contract  do  not  come  within  the  4th  sec- 
tion of  the  statute  of  frauds,  and  is  goud 
as  a  coiitract  for  the  sale  of  goods,  wan's, 
and  merchandise  under  the  17th  section, 
it  'i  gov^d  no  matter  wh".t  else  it  may  con- 
tain. But  under  the  4th  section  of  the 
Stamp  Act,  the  exemption  from  stamp 
duty  only  extends  to  contracts  for  tlie 
sale  of  goods,  wares,  and  merciiandise. 
Hence,  if  it  is  a  contract  for  anything 
else,  or  for  that  and  anything  else,  — 
whether  it  is  matter  within  the  4th  sor- 
tion  of  the  statute  of  frauds  or  not,  —  it 
is  not  a  contract  which  comes  within  the 
exemption  of  the  Stamp  Act.  Tht'ietorc 
it  follows  that  a  contract  for  the  sale  of 
goods,  wares,  and  merchandise  niiiv  lie 
jierfectly  valid  under  the  17th  section  of 
tile  statute  of  frauds,  and  not  be  within 
the  exemption  of  the  4th  section  of  the 
Stamp  Act.  Hence  Waddington  v.  liris- 
tow,  2  Bos.  &  P.  452,  may  have  boon  — 
though  we  think  it  was  not  even  that 
—  a  well-decided  case  under  the  Stamp 
Act,  and  yet  have  no  bearing  whatever 
upon  the  question  of  the  projier  construc- 
tion of  the  statute  of  frauds. 

This  reasoning  is  fully  sustained  by  the 
decision  of  the  Court  of  Excht'i|utr  in 
Horsfall  v.  Hey,  2  Ex.  778,  which  was 
another  case  under  the  Stamp  Act  (55 
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The  2  &  3  Vic.  c.  37,  which  in  some  respecf'L  repeals  the  usury 
laws,  provides  "  that  nothing  therein  contained  shall  extend  to  the 
loan  or  forbearance  of  any  money  upon  security  of  any  land,  tene- 
ments, or  hereditaments,  or  any  estate  or  interest  therein."  A 
question  arose  in  Washbourn  v.  Burrows,^  the  decision  of  which  is 
equally  applicable  to  the  construction  of  the  fourth  and  seven- 
teenth sections  of  the  Statute  of  Frauds.  The  action  was  in  cove- 
nant for  payment  of  <£250  and  interest  on  demand.  The  defendant 
pleaded  that  the  covenant  was  entered  into  in  pursuance  of  an  usu- 
rious contract,  by  which  the  defendant  agreed  to  pay  more  than  £5 
per  cent,  by  way  of  interest,  and  that  the  payment  was  secured  by 
a  deed,  whereby  the  defendant  bargained  and  sold  to  the  plaintiff, 
by  way  of  security,  certain  personal  chattels,  and  also  "  the  crops 
of  ijmss  then  groiviwj  on  certain  lands."  The  plaintiff  replied 
that  the  contract  was  entered  into  after  the  passing  of  2  &  3  Vic. 
c.  37.  It  was  held,  on  general  demurrer,  that  the  plea  was  good, 
and  the  replication  bad ;  for  though  the  term  "  crops  of  grow- 
ing grass  "  might  mean  crops  to  be  severed  by  the  owner  of  the 
soil,  and  delivered  as  a  personal  chattel,  yet  the  plea  afforded 
a  good  primd  facie  answer  to  the  action,  it  being  sufficient  for 
the  defendant  to  show  that  the  contract  was  injurious  within  the 
12  Anne,  sec.  2,  c.  IG  (that  statute  being  still  in  force  as  far  as  it 
was  not  affected  by  the  statute  of  2  &  3  Vic.)  ;  and  if  the  plain- 
tiff relied  upon  the  2  &  3  Vie.  c.  37  as  excr-ptii  .r  the  case  from 
the  operation  of  the  act  of  12  Anne,  he  should  lave  replied  that 
the  contract  was  entered  into  after  the  passing  oj  the  statute  of 
Victoria,  and  that  the  security  did  not  relate  to  land.'^ 


Geo.  3,  c.  184).  This  was  an  action  of 
trovor  for  goods,  chattels,  and  effects. 
Tlure  was  a  writter.  nfr'noran<imn  of  sale 
by  the  defendant  to  the  plaintiff  of  "all 
the  floods,  stock-in-trade,  and  fixtures" 
in  A.  tor  £90.  It  was  held  that  this  in- 
strument, being  a  conveyance  relating  to 
the  sale,  would  have  been  witliin  the  ex- 
cmi'tion  of  the  act,  and  required  no  stamp, 
1/"  it  hud  not  aim  cmhrnccd  the  tramf'cr  of 
firtnrr.i.  And  yet,  as  it  is  now  well  cs- 
talilishcd  (see  infra)  that  the  sale  of  un- 
severed  fixtures  is  neither  within  the  4th 
nor  the  17th  section  of  the  statute  of 
fraiuls,  a  written  contract  for  the  sale  of 
gonils,  wares,  and  nierchandi.se,  meeting 
till'  r('(inirements  of  the  17th  section. 
Would  lie  perfectly  gowl  though  it  eon- 
tallied  a  provision  also  for  the  sale  of  fix- 
tures, as  it  would  be  if  it  contained  a 
provision  for  the  agistment  of  cattle  ;  for 
woik  and  labor  ;  for  the  sale  of  res  incor- 
poTfdi'^;  or  for  any  other  contract  not  re- 
qiiirtd  to  lie  evidenced  in  writing  under 
tlie  statute.     And  see  Wick  v.  Hodgson, 


12  Moore,  213,  also  showing  that  fixtures 
are  not  goods  within  the  exemption  in  the 
Stump  Act. 

1  1  Ex.  107. 

2  This  ca.se  sustains  the  principle  that 
a  contract  for  the  sale  of  growing  grass, 
as  well  as  growing  timber,  growing  fruit, 
or  any  oii.-r  grov.i'ic/  crop,  though  not 
coming  within  the  descriiition   of  fructua 

'idii.itria/cs,  may  or  may  not  be,  accord- 
ing to  the  particular  facts  which  show 
that  it  is  or  is  not  a  contiiict  with  refer- 
ence to  an  interest  in  or  concerning  lands, 
within  the  4th  or  17th  .section  of  tlio  stat- 
ute of  frauds.  Gray,  of  counsel  for  the 
idaintiff,  contended  that  it  was  not  shown 
by  the  jilea  that  the  loan  was  secured  on 
an  interest  in  land  ;  that  the  term  "grow- 
ing crops  of  gra.s8 "  does  not  necessarily 
imply  an  interest  in  land,  and  that  it 
might  mean  crops  of  grass  which  are  not 
the  natural  produce  of  the  land,  and 
which  would  not  pass  to  the  heir,  but  to 
the  executor ;  or  it  might  mean  crops  of 
grass  then  growing,  but  to  be  afterwards 
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The  law  is  admirably  summarized  by  Brett,  J.,  in  Marshall  r, 
Green,^  where  it  was  held  that  a  sale  of  growing  timber  to  be 
taken  away  as  soon  as  possible  by  the  purchaser,  is  not  a  con- 
tract for  the  sale  of  lard,  or  any  interest  therein,  within  tlie 
fourth  section  of  the  Statute  of  Frauds.  The  law  as  summa- 
rized by  Brett,  J.,  is  as  follows :  "  When  the  subject-matter  of 
the  contract  is  something  affixed  to  land,  the  question  is  whether 
the  contract  is  intended  to  be  for  the  purchase  of  the  thing  aflixcd 
only,  or  of  an  interest  in  the  land  as  well  as  the  thing  aflixed. 
In  the  former  case  the  contract  is  not  within  tlie  fourth  section. 


cut  ami  <lelivered  as  goods  and  cliattels, 
Alderson,  H.,  in  effect  aiisenting  co  this, 
added :  "  The  i:;ise  mentioned  by  Lord 
Abin^or,  in  liodwell  v.  Phillips,  9  M.  k 
W.  505,  in  which  a  contract  to  sell  timber 
growing  was  held  not  to  convey  any  inter- 
est in  the  land.  Smith  v.  Surman,  9  B.  & 
C.  561,  is  explained  by  what  is  said  by 
Bayley,  J.,  in  his  judgment  in  Evans  i;. 
Roberts,  5  B.  &  C.  829  ;  it  was  in  fad  a 
contract  to  sell  timbvr  as  a  chattel."  The 
ground  of  tlie  decision  is  very  plainly  put 
by  Ilolfe,  B.,  in  delivering  tlie  judgment 
of  the  court  :  "  The  (piestion  is,  wliether 
the  contratt  stated  in  the  jtlea  is  void 
under  the  statute  of  Anne,  notwithstand- 
ing the  statute  of  Victoria.  It  certainly 
is  void,  if  the  plea  sufliciently  shows  that 
the  security  consisted  in  part  of  an  inter- 
est in  land,  for  the  statute  of  Victoria  has 
no  application  to  such  securities.  Now, 
part  of  the  propertj'  assigned  by  way  of 
security  to  the  lender  of  the  money,  con- 
sisted of  certain  croi)3  of  grass,  described 
in  the  deed  as  growing  on  a  certiiin  estate 
called  the  Sheeping-house  estate,  and  it 
was  argued,  on  the  authority  of  Crosby  v. 
Wadsworth,  6  East,  602,  that  this  is  au 
interest  in  land,  Whon  a  sale  of  growing 
crops  does,  and  when  it  does  not,  confer 
an  interest  in  land,  if  often  a  question  of 
much  nicety  ;  but  certainly,  when  the 
owner  of  the  soil  sells  wliat  is  growing  on 
the  land,  whether  natural  produce,  as  tim- 
ber, grass,  or  apples,  or  fructiis  induMri- 
afe«,  as  corn,  pulse,  or  the  like,  on  the 
terms  that  he  is  to  cut  or  sever  them  from 
the  land,  and  then  deliver  them  to  the 
purchaser,  the  purchaser  acquires  no  in- 
terest in  the  soil,  which  in  such  case  is 
only  in  the  nature  of  a  wartdiouse  for  what 
is  to  come  merely  as  a  |»er8onal  chattel. 
The  doubt  here  is,  what  is  the  true  mean- 
ing of  the  plea  as  to  these  crops.  Mr. 
Gray  argued  that  the  plea  would  be  satis- 
fied by  proving  that  the  plaintiff,  not 
being  the  owner  of  the  Slieeping-honse 
estate,  was  yet  entitled  to  the  grass  in 
que.stion,  as  having  purchased  it  on  the 
terms  that  it  was  to  be  severed  by  the 


owner  of  the  soil,  and  then  delivered  to 
him  as  a  mere  jiersonal  chattel  ;  and  we 
are  inclined  to  attach  great  weight  to  tliis 
argument,  and  think  the  case  will  be  in 
the  same  ])Osition  as  if  the  plea  had  ecu- 
tained  no  reference  to  the  subjcct-mattfr 
of  the  security,   but  had  merely  allegcij 
that  the  covenant  sued  on  was  void,  aa 
having  been  entered  into  jmrsuant  to  an 
usurious  contract  for  taking  more  tiian  i'5 
per  cent,  interest.     Such  a  contract  would 
clearly  be  void  under  the  statute  of  Anne, 
and  that  statute  being  still  in   force,  tlie 
plea  is  primd  facie  a  good  answer  to  tlie 
jilaintitf 's  demand,  according  to  the  piinei- 
pie  laid  down  in  Thibault  v.  (Jibson,  12  M. 
&  W.  88.  Tile  question  then  arises,  whetlar 
the  plaintilf  gets  rid  of  the  effect  ul  the 
statute  of  Anne,   by  merely  stating  tliat 
the  contract  was   entered    into  afier  tlie 
passing  of  the  statute  of  Victori.n.      We 
think    he   does   not.     The    true  etloet  of 
the  statut    of  Victoiia  is  to  except  fioni 
the  operation  of  the  statute  of  Anne  all 
contracts  not  relating  to  land  ;  ami  when 
the   defendant    has   by   his    plea    clei'rly 
brought  the  case  within  the  o]ieiation  of 
the  old  statute,  it  is  not  sulfieietit  for  tlie 
plaintiff  to  reply  that  which  may  or  nifiy 
not  bring  the  contract  within  the  (>)ienitHm 
of  the  statute  of  Victoria.     It  was  incum- 
bent on  him  to  aver  all  which  is  necessary 
to  show  that  the  statute  of  Anne  does  not 
apply  to  the  (piestion,  —  nnmel) ,  that  it 
was  entered  into  after  the  passing  of  the 
statute  of  Victoria,  and  that  it  iloes  not 
relate  to  land.     The  replication  tines  aver 
that  the  contract  was  after  the  statute  of 
Victoria,  lut  omits  to  aver  that,  it  does  :">t 
relate  to  land.     It  therefore  fails  to  slmw 
what  the  plaintifr  was  bound  to  make  out, 
namely,  that  the  statute  of  Anne  does  not 
apply.     On  these  grounds,  therefore,  ever. 
adopting  Mr.  (Jiay's  argument,  as  we  are 
inclined  to  do,  that  the  plea  does  not  fli'^r 
affirmativehi  th<it  the  securitu  did  cimpnse 
an  interest  in  land,  still  we  think  that  tlie 
plea  is  good,  and  that  the  replication  otlers 
no  sufficient  answer." 
»  1  C.  r.  Div.  35,  42. 
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Certain  tests  have  been  judicially  agreed  on  with  regard  to  this 
question,  many  if  not  all  of  which  are  contained  in  the  note  to 
Duppa  V.  Mayo,'  in  the  last  edition  of  Williams'  Saunders,  which 
lias  the  authority  of  that  profound  lawyer,  the  late  Sir  E.  V.  Wil- 
liams. That  note  gives  certain  tests  as  applicable  to  particular 
cases.  Where  the  subject-matter  of  the  contract  is  growing  in  the 
iar/l  at  the  time  of  the  sale,  then  if  by  the  contract  the  thing  sold 
is  to  be  delivered  at  once  by  the  seller,  the  case  is  not  within  the 
section,  Another  case  is  where,  although  the  thing  may  have  to 
remain  in  the  ground  some  time,  it  is  to  be  delivered  by  the 
seller  linaily,  and  the  purchaser  is  to  have  nothing  to  do  with  it 
until  it  is  severed,  and  that  case  also  is  not  within  the  section. 
Then  there  comes  the  class  of  cases  where  the  purchaser  is  to  take 
the  thing  away  himself.  In  such  a  case,  where  the  things  are 
frudus  industriales,  then,  although  they  are  still  to  derive  bene- 
iit  from  the  land  after  the  sale  in  order  to  become  lit  for  delivery, 
nevertheless  it  is  merely  a  sale  of  goods,  and  not  within  the 
suction.  If  they  are  not  fructus  industriales,  then  the  question 
seems  to  be  wheth.er  it  can  be  gathered  from  the  contract  that 
they  are  intended  to  remain  in  the  land  for  the  advantage  of  the 
purchaser,  and  are  to  derive  benefit  from  so  remaining ;  then 
part  of  the  subject-matter  of  the  contract  is  the  interest  in  land, 
and  the  case  is  within  the  section.  But  if  the  thing,  not  being 
frudus  industriales,  is  to  be  delivered  immediately,  whether  the 
seller  is  to  deliver  it  or  the  buyer  is  to  enter  and  take  it  himself, 
then  the  buyer  is  to  derive  no  benefit  from  the  land,  and  conse- 
quently the  contract  is  not  for  an  mtercst  in  the  land,  but  relates 
solely  to  the  thing  sold  itself."  And  accordingly,  applying  the 
test  last  mentioned,  the  contract  being  for  timber  trees,  and  the 
purchaser  being  bound  to  take  them  immediately,  in  Marshall  v. 
Green  the  contract  was  held  to  be  not  within  the  fourth  section 
of  the  statute.''' 


'  Wms.  Sanml.  p.  395.  Tlip  note  is 
as  follows  ;  "The  principle  of  these  deci- 
sions iijipeiirs  to  be  this,  that  wherever  at 
till'  time  of  the  contract  it  is  contemplated 
that  the  jmrehaser  should  derive  a  benefit 
from  the  further  growth  of  the  thing  sold 
from  further  vegetation  and  from  the  nu- 
triment to  be  afTorded  by  the  land,  the 
contract  is  to  be  considered  as  for  an  iii- 
terost  ill  land  ;  but  where  the  process  of 
vej;i'tation  is  over,  or  the  parties  agree  that 
tlie  thing  sold  shall  be  immediately  with- 
ilrawn  from  the  laml,  the  land  is  to  be 
consiilcrod  as  a  mere  warehouse  of  the 
thing  sold,  and  the  contract  is  for  goods. 
This  doctrine  has  been  materially  qualified 
hy  later  decisions,  and  it  appears  to  be 


now  settled  thnt,  with  respec*  to  emble- 
ments or  frudus  industriaiat,  etc.,  the 
corn  an<l  other  growth  of  the  earth  which 
are  produced  not  spontaneously,  but  by 
labor  and  industry,  a  contract  for  the  sale 
of  them  while  growing,  whether  tbey  are 
in  a  state  of  maturity  or  whether  they 
have  still  to  derive  nutriment  from  the 
land  in  order  to  bring  them  to  that  state, 
is  not  a  contract  for  the  sale  of  any  in- 
terest in  land,  but  merely  for  the  sale  of 
goods." 

»  In  Liford's  Pase,  11  Co.  50,  it  was 
adjudged  that  if  tenant  iu  tiiil  sell  timber 
trees  to  another,  now  they  ait-  a  chattel  in 
the  vendee,  and  his  executors  shall  have 
them,  and  in  such  cose  fictimu  juris  they 
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But  though,  as  we  have  seen,  growing  crops,  particularly  those 
that  are  fructua  induatriales,  are  generally  to  be  considered  goods, 
wares,  and  merchandise,  and  come  within  the  seventeenth  section 
of  the  Statute  of  Frauds,  yet  they  are  not,  absolutely,  for  all  pur- 
poses, considered  goods  or  chattels.  Thus,  though  as  between 
the  executor  and  heir,  and  the  executor  and  the  remainder-man, 
they  are  personal  property,  and  may  be  taken  as  such  in  execution 
and  under  a  distress,  they  would  pass  by  a  conveyance  of  the  land, 
as  part  of  the  land,  without  express  words,  and,  therefore,  for  that 
purpose,  they  arc  realty,  and  not  goods  and  chattels.^ 


are  severed  from  the  land  ;  but  if  teuant 
in  tail  die  before  actual  severance,  as  to 
the  issue  in  tail  they  are  parcel  of  Ins  in- 
heritance, and  shall  go  with  it,  and  the 
vendee  can't  take  them,  and  yet  quoad 
the  tenant  in  tail  himself,  they  were  sev- 
ered for  a  time.  Semble,  that  where  tlie 
tenant  in  fee  simple  sells  timber  trees  to 
another,  they  are,  at  common  law,  as  to 
all  parties,  even  before  the  severance,  chat- 
tels, and  go  to  the  executor  of  the  vendee. 
Whilst  timber  is  standing,  it  constitutes 
a  part  of  the  realty.  When  wrongfully 
severed  from  the  soil,  its  character  as  to 
ownership  is  not  changed.  It  continues 
as  previously  the  propertv  of  the  owner  of 
the  land,  and  can  be  pursued  by  him 
wherever  it  is  carried.  All  the  remedies 
are  open  to  the  owner  which  the  law  af- 
fords in  other  cases  of  the  wrongful  re- 
moval or  conversion  of  personal  property. 
Schulenberg  v.  Harriman,  21  Wall.  44. 
In  a  New  Brunswick  case,  Kerr  v.  Con- 
nell,  Berton's  R.,  by  Dr.  Stockton,  233, 
it  was  held  that  a  license  to  cut  and 
remove  a  certain  quantity  of  timber  from 
lands  described  in  the  license,  does  not 
convey  an  interest  in  lands  within  the 
statute  of  frauds,  or  give  any  property  in 
standing  trees. 

In  Webber  v.  Lee,  9  Q.  P>.  Div.  315,  it 
was  decided  that  a  grant  of  a  right  to 
shoot  over  land,  and  to  take  away  a  part 
of  the  game  killed,  is  a  grant  of  an  interest 
in  laud,  and  withiu  the  4th  section  of  the 
statute.  But  no  interest  in  land  fiasses 
on  a  contract  to  Iward  and  lodsrc.  Wright 
V.  Stewart,  2  E.  &  E.  721.  Nor,  for  the 
use  of  a  dock  with  a  vessel,  where  there  is 
no  exclusive  possession  of  the  dock  grante<l, 
but  the  rights  of  property  and  possession, 
subject  to  the  temporary  occupation  by  ^le 
vessel,  remain  in  the  owners  of  the  dock. 
Wells  V.  Kingston-upon-Hull,  L.  R.  10 
C.  P.  402.  See  Smith  v.  Overseers  of  St. 
Michai^l,  3  E.  &  E.  383  ;  Dean  v.  Hogs, 
10  Bing.  345  ;  Watkins  t'.  Overseers,  L. 
R.  3  Q.  B.  350  ;  Hoads  i-.  Trumpington, 
L.  R.  6  Q.  B.  56  ;  Wood  v.  Leadbitter, 
13  M.  &  W.  838.    And  an  agreement  to 


take  shares  in  a  mine  conducted  on  the 
cost-book  princijde,  which  gives  the  siiare- 
holder  an  interest  in  a  proportionate  part 
of  the  profits  of  the  undertaking,  confers 
no  interest  in  the  land,  though  the  em- 
ployment and  use  of  the  land  are  essential 
to  the  making  of  the  profits.  So  in  Tay- 
ler  V.  Waters,  7  Taunt.  374,  the  case  of  a 
box  at  the  opera,  the  court  held  that  the 
grant  was  but  a  right  of  admission  to  the 
opera  house,  and  a  license  to  enjoy  an 
amusement  on  land,  and  not  a  grant  of  an 
interest  in  land. 

^  Per  Brett,  J.,  in  Brantom  v.  GrifBts, 
1  C.  P.  Div.  349  ;  at  p.  354.  And  as  the 
English  Bills  of  Sale  Act,  18.i4  (17  and 
18  Vic.  c.  36),  defines  "  personal  chattels" 
under  that  act,  with  n^ference  to  which 
the  bills  of  sale  must  be  registered,  to 
mean  "goods,  furniture,  fixtures,  and 
other  articles  capable  of  complete  transfer 
by  delivery,"  and  enacts  that  the  ju  isona' 
chattels  shall  be  deemed  to  be  in  tiie  ay- 
parcnt  possession  of  the  person  givinj;  the 
bill  of  sale  so  long  as  they  remain  on  land 
or  other  premises  occupied  by  Iiim,  or  as 
they  shall  be  used  and  enjoyed  by  him 
in  any  place  whatsoever,  notwithstanding 
that  formal  possession  may  have  been  taken 
by  or  given  to  any  other  person  ;  it  was 
held  that  these  words  as  to  personal  en- 
joyment, taken  together  with  tlie  expres- 
sion, "capable  of  complete  transfer  by 
delivery,"  show  that  the  act  only  applies 
to  things  which,  at  the  moment  when  the 
bill  of  sale  is  given  and  the  provi>ions  of 
the  net  are  to  be  applied  to  it,  niiuht  he 
delivered  to  the  assignee,  and  are  not,  hut 
are  left  in  the  enjoyment  of  the  assignor ; 
and  that  it  follows  that,  as  growing  crojis 
are  not  capable  of  being  used  or  enjiivfil, 
or  of  being  delivered  at  the  time  when  the 
provisions  of  the  act  are  said  to  ii]iply  to 
them,  they  are  not  personal  chattels  within 
its  meaning.  Brantom  v.  Griffits,  I  C  P. 
Div.  349.  Affirmed,  on  opjieal,  2  C.  P. 
Div.  212.  An  Irish  case  to  the  contrary, 
Sheridan  v.  McCartney,  11  ir.  C.  L. 
N.  8.  506,  which  was  doubted  in  Gor.gh  v. 
Everard,  2  H.  &  C.  1,  was  disapproved  by 
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PART  II. 
FIXTUllES. 


The  cases  with  reference  to  fixtures  in  connection  with  the 
Statute  of  Frauds  are  not  numerous.  In  Jevons  v.  Roberts,^  Lit- 
tledale,  J.,  considered  tenant's  fixtures  as  being  in  close  resem- 
blance to  those  growing  crops  which  are  not  the  spontaneous 
produce  of  the  earth,  but  are  raised  by  the  labor  and  expense  of 
the  occupier  of  the  land.'^ 


»  5  B.  &  C.  834. 

^  Tlie  position  of  Littledalo,  J.,  in  ef- 
fect, is,  that  tiiat  wiiioli  goes  to  the  exec- 
utor, whether  i^vowinj?  crops  or  fixtures, 
is  within  the  \lt\\  section  of  the  statute  ; 
while  that  whicli  goes  to  the  heir  is  with- 
in the  4th  section.  His  huif^uage  is  ;  "I 
think  that  a  sale  of  any  growing  produce 
of  the  earth,  reared  by  hilmr  and  expense, 
in  actual  existence  at  the  time  of  tlie  con- 
tract, wiiether  it  be  in  a  'e  of  maturity 
or  not,  is  not  to  be  consid'  id  a  sale  of  an 
imerest  in  or  concerning  liitid  within  the 
4th  section  of  the  statute  of  frauds  ;  but 
a  contract  for  the  sale  of  goods,  wares,  and 
merchandise,  within  the  17th  section  of 
that  statute.  Such  an  interest  goes  to  the 
executor,  and  not  to  the  heir,  and  any- 
thing which  goes  to  the  executor  and  not 
to  the  heir,  may  be  taken  in  execution 
under  a  Ji.  fa.  This  is  the  rule  of  law  as  to 
tenants'  fixtures,  which  bear  a  very  close 
resemblance  to  those  growing  crops  which 
are  not  the  spontaneous  produce  of  the 
earth,  but  are  raised  by  the  labor  and  ex- 
pense of  the  occupier  of  the  land.  It  has 
been  held  that  vats,  coppers,  etc.,  set  up 
in  a  house  by  a  lessee  for  years  in  relation 
to  his  trade,  may  be  taken  in  execution 
under  a  writ  of  fieri  facias  issued  against 
l»im,  Toole's  Case,  l"  Salk.  368  ;  but  that 
fixtures  of  a  similar  description  cannot  be 
taken  in  ex  ^'ution  under  a  fieri  facias  is- 
sued against  a  party  who  was  seized  in  fee 
of  the  house  in  which  tliey  were  situate, 
upon  the  ground  that  thoy  would  go  to  his 
heir,  and  not  to  his  (>xecutor.  Winn  v. 
Ingilby,  5  B.  &  Aid.  625.  Now,  a  growing 
crop  of  corn  or  potatoes,  or  of  any  vegetable 


which  is  produced  not  spontaneously  by 
the  earth,  but  by  the  labor  and  expense  of 
the  occupier,  goes  to  the  executor  and  not 
to  the  heir  of  tenant  in  fee  simi)le.  It 
would  seem,  therefore,  that  such  a  grow- 
ing crop  may  l)e  seized  under  a  fieri  f  wins 
issued  agiiinst  the  owner  of  the  inheritaiue, 
as  his  goods  and  chattels,  even  while  they 
are  annexed  to  the  freehold.  I  eaiiiiui, 
therefore,  consider  the  annual  produce  of 
land  whicli  is  proceeding  to  a  state  of  ma- 
turity, and  which,  when  taken  at  iMiitiiv- 
ity,  will  be  severed  from  the  ground  aiul 
become  movable  goods  and  chattels,  as  an 
interest  in  or  concerning  land  within  the 
meaning  of  the  4th  section  of  the  statute 
of  frauds,  which  seems  to  me  to  mean  laud 
taken  as  mere  land,  and  not  its  annual 
growing  productions." 

As  the  (juestion  as  to  what  are  fixtures, 
is  also  important  under  Bills  of  Sale  Acts, 
and  otherwise,  we  here  set  out  the  author- 
ities relating  thereto,  at  some  length. 

In  Ex  parte  Astbury,  In  re  Itiehanls, 
L.  R.  4  Ch.  Ap.  630,  an  iron  manul'ai'- 
turer  made  an  equitable  mortgage  of  his 
rolling-mills,  of  which  he  held  a  lease,  ami 
shortly  afterwards  became  bankrupt.  He- 
sides  the  fixed  machinery,  the  mills  cnn- 
tained  the  following  chattels  used  in  tlie 
manufacture  :  1  A  large  number  of  du- 
plicate iron  rolls  of  various  sizes  made  to 
be  fitted  into  the  machine  and  used  for 
different  sizes  of  iron.  Some  of  tliesii 
were  fitted  to  the  machine  and  had  been 
used,  and  others  had  not  yet  been  fitted. 
2.  Straightening  plates,  which  were  broad 
iron  plates  embedded  in  the  floor,  l"i' 
straightening  the  iron  when   taken  out 


PART  II.] 


FIXTURES. 


243 


Assumpsit  was  brought  for  goods  sold  and  delivered,  and  the 
question  was  whether  the  plaintiff  could  recover  under  such  a 


of  the  furiuu'e.  3.  Wci>;liiiig  niiichines, 
wliicli  wiTo  tlepositi'd  in  Imles  dug  in  tho 
I'iutli,  iiiul  lined  with  brifk-work,  so  that 
till'  wfifjhiMi,'  ])liite  was  levt'l  witli  the  sur- 
|';i(i'  of  llif  1,'ioiinil,  b\it  which  were  not 
iixicl  to  tlio  liriek  work,  it  was  held,  on 
a  i'a>e  stated  in  haiikniptcy  between  the 
ijii)itL;iij,'ees  and  the  hauKrupts'  assignees  : 
Firsf.  That  such  of  the  rolls  as  had  been 
titled  to  tiie  niaehine  were  iixtiires,  and 
liasM'd  to  the  mortgagees  ;  but  that  such 
ot  the  rolls  as  had  not  been  titled  to  it, 
were  not  Iixtiires,  and  belonged  to  the  as- 
Mjjiicis.  Sixondlji.  That  the  straighten- 
in;,'  iijites  were  fixtures,  and  i>assed  to  the 
iii(irt,i,':i,L!ees.  Thinlltj.  That  the  weigh- 
ing; iiiaeiiines  were  not  lixtures,  and  be- 
lunj;cd  to  the  assignees. 

As  the  ease  covers  ditFerent  points  of- 
t(ii  nciiirring,  with  reference  to  the  law  of 
tixliiics,  wc  niiote  fully  from  the  judgment 
ill  the  ease  delivered  by  Sir  G.  M.  Gitlbrd, 
L.  J.,  IIS  follows  :  — 

"  The  nuestions  in  eases  of  this  deserip- 
tJoM  are,  for  the  most  part,  much  more 
([iii.-tiiiii.s  of  fact  than  of  law,  for  to  nij' 
mind  tlie  law  has  been  settled,  but  the 
tints  necessarily  dilFer  more  or  less  in  each 
piirticiiJar  ca.se. 

"  With  respect  to  the  law,  it  is  nd- 
Miittcd  that  wliere  tliere  is  a  mortgage  of 
a  iniiiiufactoiy,  and  part  of  the  machinery 
nsiil  in  it  is  a  fixture,  that  pait  jiasses. 
AVe  liiivc,  therefore,  to  deterniine  what, 
aoi'Diiliiig  to  the  law,  are,  in  a  proper 
sciiM',  Iixtiires.  There  are  two  dictn  which 
will  lie  sullicieiit  to  guide  us  for  the  pres- 
ent imipuse.  In  Mather  v.  Fra.ser,  it  was 
lietM.JiMl  tliat  the  article  must  be  an  esseii- 
tiiil  iiiut  of  the  machine.  1  think  that 
WHS  all  tjiat  it  was  neces,sary  to  lay  down 
ill  tliat  ciiJ^e.  The  dictum  of  Lord  Cot- 
tenh.iMi  in  Fi.sher  v.  Dixon  (12  CI.  &  F. 
'rJ),  was  that  all  '  belonging  to  the  ma- 
u.ine'  would  pass,  and  I  should  say  in 
tliis  case  the  proper  test  to  lay  down  would 
be  tliat  tiie  chattel  must  be  '  something  that 
b('leiiL;s  to  the  machine  as  j)art  of  it.' 
Now,  these  machines  were  rolling  ma- 
oiiiiii's,  and  there  apjx'ars  to  be  connected 
witli  rulling  machines,  jiarts  which  be- 
yond all  doubts  are  not  fixed,  in  the  strict 
sense  nf  the  term  ;  but  it  is  in  eviilenee 
tliat  if  a  machine  is  ordered,  it  is  sent 
witii  one  set  of  rolls,  anil  it  is  -.lUite  mani- 
fi'st  tiiat  without  rolls  the  niaehine  could 
lint  lid  any  part  of  the  work  for  which  it 
i<  ni  tdc.  Oii(>  set  of  rolls  clearly  passes, 
lint  we  have  here  duplicate  rolls  ;  and  with 
rcfi'iciire  to  them,  —  I  am  not  now  speak- 
ing of  lolls  which  can  be  considered  as,  in 
»ny  sense,  unfinished,  but  of  duplicate 


rolls  which  have  been  actually  fitted  to  the 
machine,  —  1  cannot  .see  why,  if  one  set  of 
rolls  passes,  the  duplicate  rolls  should  not 
pass  also.  It  comes,  in  fact,  to  this,  that 
the  niaehine  with  one  set  of  rolls  is  a  per- 
fect machine,  but  the  machine  with  a  du- 
|)licate  set  is  a  more  jierfect  machine.  I 
think,  therefore,  that  each  set  o''  rolls 
necessarily  belongs  to  tiie  iiiarhiiie  as  ])art 
of  it.  1  do  not  think  that  this  is  ut  all 
affected  by  the  dictum  of  Fitzhcrbert  ;  but 
if  it  was,  my  answer  would  be,  that  this 
subject  has  lieen  considered  Tiiuch  more  of 
late  years  than  it  was  in  olden  times,  and 
that  the  matter  decided  was  with  regard  to 
a  (piestion  of  distress,  if  it  were  desired 
to  reduce  the  iiuestion  to  an  absurdity,  it 
would  be  by  supposing  a  ca.se  of  du]>licate 
latch-k'ys  to  a  door,  and  holding  that  one 
only  should  pa.ss,  and  not  the  other.  Tho 
fact  is,  that  whether  there  is  one  set  of 
rolls  or  a  duplicate  set,  they  are  each  part 
and  parcel  of  the  machine,  aiul  come 
within  the  term  'belonging  to  the  ma- 
chine as  part  of  it.'  Then  comes  the  case, 
as  to  the  ilitlerent  sizes  of  rolls.  IJut  if 
the  dujilicates  of  the  same  size  pass,  it  fol- 
lows that  the  rolls  of  diU'ereiit  sizes  pass,  if 
they  render  the  niaehine  still  nioie  perfect 
than  if  the  rolls  were  all  of  the  same  size. 
"  Then  we  come  to  another  and  difler- 
ent  class  of  rolls,  and  tlu  re  1  confess  1  dif- 
fer from  the  registrar  whu  h  is  given  his 
o])inion  in  this  case.  I  aMuile  to  thoso 
rolls  whidi  had  been  made  for  tlii;  jmrpose 
of  being  usetl  in  this  much  .ic  ;  and  had 
been  sent  to  the  mill  for  tli.>t  purpose, 
but  had  never  been  fitted  t,;  t!'"  machine, 
ami  which  re<iuired  soiiietliiiig  more  to  bo 
done  to  fit  them  to  tlie  machine  in  order 
that  they  might  be  used  in  it.  1  think 
that  if  a  man  mortgages  a  maidiiiie,  and 
afterwards,  the  machine  itself  biding  per- 
fect, and  fitted  with  rolls,  and  everything 
else  connected  with  it,  other  rolls  are  sent 
for  to  be  used  with  the  niaehine,  but  tho.se 
rolls  cannot  be  used  uiilcss  and  until  they 
are  fitted  to  the  machine,  it  would  be 
going  a  long  way  to  say  that  the  w.'vi- 
gagor  should  be  compelled  to  tit  thoso  rolls 
to  tiie  machine,  and  should  be  precluded 
from  saying  tliat  they  do  not  form  a  part 
of  the  machine.  Therel'oie,  1  am  of  tho 
opinion  that,  as  regards  the  duplicate  rolls, 
as  regards  the  rolls  of  diti'erent  sizes,  as 
regani  all  the  rolls  which  have  been  actu- 
ally fitteil  to  the  machine,  they  belong  to 
the  machine  as  jiart  of  the  machine  —  they 
are,  in  fact,  essential  parts  of  the  machine. 
But  I  cannot  hold  that  the  rolls  which 
have  never  been  fitted  to  the  machine,  and 
have  never  been  used  in  the  machine,  and 
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count  the  value  of  u^ratcs  and  other  fixtures  which  the  plaiiitifT 
had  iixud  to  a  house  in  wiiich  he  carried  on  business,  to  whicli 


ijiji 


wliicli  rt'(|uin3  sotncthinn  iiiort!  to  lio  ilono 
to  tlicui  licl'ori!  tlicy  all!  litteil  to  tliu  inil- 
oliiiio,  lifliiii^  to  the  niuchiiii',  or  tlmt  they 
ui'u  esHcntial  jiMi'ts  of  it.  Tlifii'luiu,  in  tiiat 
ruspcct,  till'  onlrr  will  he  viiricil.  Tin-  two 
points  which  rcuiaiii  to  bu  ilis|His(!d  of  in 
tliis  (iiU'stiou  ill!',  tirst,  iis  to  the  btniii^hl- 
•Miiiif^  jilatos  ;  uiiil  st'c^omlly,  as  to  tht) 
wi'ij^iiin;,'  iiiiicliiiii's,  1  caiiiiot  af^iec  to  tho 
su;,'f!i'stion  of  Mr.  Ji'.ssfl  that  liccausi'  the 
iiioi'ti,'a;;or  in  this  oasu  was  a  leaseholiler, 
and  not  a  fiwholder,  the  articles  which 
aro  lixtnres  will  not  p'lss  to  the  mortf^aj^ee. 
Whether  he  is  a  freeholiler  or  a  lease- 
holder,  the  .same  rule  >  learly  and  indiihi- 
ably  Would  apjily,  and  the  only  i|ia'8tioii 
i.s,  whether  the  straif,'liteninf;  plates  and 
the  weii^hin;:  niaeliiiies  are  lixtuies.  With 
rejjard  to  the  ,straij;hteninf;  plates,  two 
cases  were  cited,  one  of  the  .Metropolitan 
*'oiintie.s  Society  v.  lirown,  and  anothca'of 
Bales  o.  Dnko  of  Beaufort.  The  latter 
case  clearly  has  no  apiilii'ation,  for  th.it 
was  u  case  in  which,  there  hein;,'  chattels 
which,  us  betweeu  the  lessor  and  lessee, 
the  lessee  niii^ht  remove,  an  execution 
creditor  of  the  lessee  was  held  entitled  to 
take  tlieni.  As  rei,'ards  the  former  case, 
the  point  was  wlioUy  ditreieiit  from  the 
point  in  this  ease,  because  there  tho 
8traii,'liteiiinj;  jilates  certainly  were  not 
fixed  in  tho  mode  in  which  these  strait,'ht- 
eniiii;  plates  appear  from  the  evidence  to 
be  lixed.  It  is  only  iiecosary  to  re.id 
some  portions  of  the  eviilenci!  to  show  tliat 
these  straightening  ]ilates  are  clearly  fix- 
tures, and,  ill  fact,  just  as  much  part  of 
the  lloor  as  any  pavement  would  bo  ;  and, 
certainly,  it  would  bo  astonishini,'  to  me 
if  an  ordinary  pavement  were  re<;arded  as 
a  thint;  that  could  be  removed  by  a  mort- 
gagor as  against  lii.«  mortgagee.  (His 
Lordship  then  referred  to  the  evidence, 
and  continued  ; )  Upon  this  evidence,  I 
must  assume  that  the  plates  round  tho 
straightening  plates  are  part  of  the  ordi- 
nary lloor  of  the  place,  and  that  the 
straightening  plates  are  just  as  much  part 
of  the  ordinary  lloor  as  the  plates  around 
them.  I  look  ujOTn  these  straightening 
jilates  as  in  the  same  position  as  a  flag- 
stone laid  down  and  set  in,  and  certainly 
if  anything  in  the  world  is  a  fixture,  I 
should  conceive  that  a  flagstone  laid  down 
and  set  in  would  be  a  fixture.  In  fact,  the 
registrar  ;'-eeins  to  have  fallen  into  tliis 
mistake  by  laying  rather  too  much  stress 
on  what  was  said  in  the  case  of  Mather  r. 
Fraser  (2  K.  &•!.  53d),  as  to  nothing  being 
a  fixture  which  could  stand  by  its  own 
weight.  No  doubt  a  flat  plate  will  rest 
by  its  own  weight,  but  if  you  have  it  laid 


in,  embedded,  and  overlaid  with  tliut 
which  is  part  of  the  permanent  lloor,  aii(| 
the  ]iermaiieiit  floor  cannot  be  reinovi'il 
without  damage  to  the  freehold,  as  it 
clearly  cannot  he  here,  I  can  have  iiu 
doubt  whatever  but  that  the  stiaighteiiiii<{ 
plates  are  lixlures. 

"  i5ut  then,  with  regard  to  the  wcigK- 
ing  machines,  1  think  the  case  is  wliollv 
dili'erent.    The  evidence  is  clear  that  \vei;,'li- 
ing  machines  of  this  description  are  Ire- 
i^uently  put  upon  wheels,  and  are  so  umiI. 
As  regards   these  weighing   machines,  it 
ii)>peai's  that  where  they  are  placed  in.-iiji- 
the  building,  the  floor  is  invparcil  for  tlnin, 
and  where  they  are  placed  outside,  tliesoil 
is  picjtarod  for  them  ;   that  is  to  say.  a 
square  receptacle  is  make  and  brickcil,  the 
Weighing  machine  is  placed  in  it,  and  may, 
of  course,  he  taken  out  again,  for  it  is  not 
lixi^d  by  nails  or  by  .screws,  or  in  any  otluT 
way.     l>ne  of  tho  witnesses  s.iys  :   '  1  tdok 
a   p'ceo  of  thin    iron  about  half  an  inch 
tliirk  ..nd  trickled  around  the  outside  of  it, 
and  from  that  1  could  see  there  wa.s  scime 
lirick-woi'k  put  up  in  order  to  si'cure  the 
outside  ;  there   was  a  space  all  round  uf 
from  live-eighths   to  threi'- fourths  ul    ;iii 
inch.'     Mr.    Fry  argued   that   the   bij.k- 
work  Was  the  same  thing  as  if  there  Iwil 
bi!eii  a  frame,  and  that  tlie  brick-wmk  is 
])art  and  [larcel  of  tho  machine.     To  tiiat 
argument  I   cannot  assent.     Suppcsi-  in 
this  case  a  numl)er  of  brick  i)lace.s  li.id  bi'tri 
made,  into  which  it  had  been  coiivcniint 
to   put    weight-s,    beyond    all   doubt    tiio 
weights  would  not  have  Iwon  fixtures.     In 
the  same  way,  if  there  had  been  a  rmiiuli- 
tion  of  granite  for  a  cannon  or  a  laigi'  tel- 
escope, neither  the  cannon  nor  the  lar},'e 
telescope  would  bo  a  fixture.     The  )'.iti.;i- 
ration  of  the  .soil  does  not  make  the  niu- 
chine  a  fixture,  nor  does  the   fact  of  its 
being  put  into  the  receptacle  so  jnejiareJ 
for  it  make  it  a  fixture."     And  see  Mitro- 
politan    Counties'  Society   v.    Bnnvn,  20 
Beav.  4.'54  ;  Wystow's  Case,  M.,  14  11.  S, 
fo.  25  ]d.,  6  ;  Place  v.   Fagg,  1   .M.  &  Rv. 
277;  Fi.sher  v.  Dixon,  12  t'l.  .t  F.  31'2; 
Slather  V.  Fraser,  2  K.  &  J.  5.^tJ  ;  .bilin>- 
ton  V.   Dobie,  7  Mos.  Diet,  of  Dec  (Sr) 
5443  ;  D'Kyncourt  i>.  Gregory,  L.  h'.  :■  I'W' 
382;  Bates f.  Duke  of  Beaufoit,  8  .lur.  N.  >. 
270  ;  Hellawell  v.  Eastwood,  6  Ex.  -i'.t.i 

W.,  a  lessee  for  years,  demised  by  way 
of  mortgage  a  cotton  mill  an<l  nil  the 
steam-engines,  mill  gear,  and  lixiil  iunl 
movable  machinery,  to  B.,  to  hoM,  a.-  to 
the  mill  and  such  of  the  machinery  us  w,i« 
of  the  nature  of  fixtures,  for  the  residue  ol 
the  term  except  the  last  two  days,  and  ••■' 
to  the  movable  machinery  and  otlror  arti- 
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freeliold,  and  not  a  separate  and  undivided  chattel,  tlicy  could  not 


Mather  v.  FniNcr,  2  K.  &  J.  536,  tlu'  prin- 
i'i|)li)  1)11  wliii'li  tliis  I'lisi!  seems  to  liiivt; 
lii'cii  (Icciilcil,  is  tliiit,  if  tl»-  ti'iiaiit  liiis 
altl.xcd  to  tlu!  IVuelioli.l  urticli's,  in  .-<U('li  a 
inannui'  as  to  niiiki>  it  aiipcar  that,  iliiiiii;; 
the  tcini,  tlu'v  all!  not  to  lie  rciiiovi'ii,  ami 
tliat  lie  I'f^anls  tlii'iii  ns  attai'iu'd  to  tho 
jiropcrty,  aiuordiiijj  to  his  iiitfiv.st  in  tho 
jnojH'i'ty,  then,  on  any  ilualing  by  liiin 
with  tlie  iiropfity  to  which  thi'.sr  artich's 
nru  alHxecl,  tht;  conit  would  iin-sumo  that 
lio  nii-ant  to  (h'al  witli  tho  in'opoity  as  it 
Htood,  witli  all  tlicso  things  so  attached, 
iind  to  (lass  tlia  iiropcrty  in  its  then  condi- 
tion. Su<;h  a  princii)li;  is,  obviouxly,  very 
unsatisfactory  ;  Icavinj,',  as  it  does,  the 
Nume  articles,  allixc(l  in  iircciscly  the  same 
manner,  to  bo  consideicil  as  lixtuies  pass- 
ing with  tho  freehold,  or  nut,  iiceordins 
to  u  rulo  almost  incapable  of  any  reason- 
ablo  application.  The  'ittempted  applii'a- 
tion  in  the  judi;nient  in  this  case,  of  tlio 
principlo  named  (see  p.  7!>),  is  so  thor- 
oughly unsatislhctory  as  to  demonstrate 
tho  utter  im|>racticai)ility  of  tho  principle 
relied  on.  The  decision  has  not  met  with 
approval,  even  on  the  main  point  it  de- 
cides. It  was  dissented  from  by  Malins, 
V.  C,  in  Begbiu  v.  Kenwick,  L.  11.  8  Ch. 
1075,  n.  ;  also  in  sulistance,  by  Blackburn 
and  Mellor,  JJ.,  in  llawtry  v.  IJutliii,  L. 
R.  8  Q.  B.  2itO  ;  ami  again  expressly,  by 
^lellish,  L.  .1.,  in  Hx  parte  Daglish,  L.  It. 
8  Cli.  at  p.  1083.  See  further,  Haley  t>. 
Hammersley,  3  Ue  G.  V.  &  J.  5S7,  and 
the  cases  cited  in  the  above  notes. 

A  tramway  in  a  ((uarry,  and  a  steam 
crane,  eraini)ed  on  to  large  stones,  and 
kept  in  position  by  two  guys,  were  held  to 
be,  with  the  guys  "s  well,  lixtures  passing 
under  a  mortgagi  which  did  not  reijuire 
to  be  registered  a',  a  sale  of  personal  chat- 
tels under  the  Knglish  Bills  of  Sale  Act, 
either  of  1854  or  1878.  Ej:  parte  Moore 
&  Robinson's  Banking  Coinpanv,  In  re 
Armytage,  14  Ch.  I).  379.  The  "4th  sec- 
tion of  the  Act  of  1878  enacts  that  the 
expression,  "  bills  of  sale,"  shall  include 
bills  of  sale,  assignments,  and  a  great 
variety  of  other  instruments  there  men- 
tioned ;  and  shall  not  include  certain 
other  instruments.  The  paragraj)h  which 
detines  j)ersonal  chattels  is  as  follows  : 
"  The  expression,  '  personal  chattels,' shall 
mean  goods,  furniture,  and  other  articles 
capable  of  complete  transfer  by  delivery, 
and  (when  separatelv  assigned  or  charged) 
fixtures,  but  shall  not  include  chattel  in- 
terests in  real  estate,  nor  fixtures  (except 
trade  machinery  as  hereinafter  defined), 
when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building 
to  which  they  are  affixed. "    See  further, 


as  to  the  coustruction  of  these  acts,  Mather 
t'.  Fraser,  2  K,  &  .1.  51)11  ;  l.ougbottotii  v. 
JScny,  I,.  K.  5  (l  H.  12:»  ;  llolUn.l  v. 
Hodgson,  L.  11.  7  ('.  r.  .'1-28  :  Turnn  v. 
Cameron,  L.  K.  5  t^  H.  ;it(t> ;  j'>e;,'l,iu 
V.  I'enwiek,  L.  K.  8  Ch.  1075,  n.;  Wuicr- 
fall  c.  I'cnislone,  t!  K.  &  \\.  H7t5  ;  Kx  purte 
lian'lay,  L.  K.  <»  Cii.  57(i  :  A'c  P'u-ii:  li.if,'- 
lish,  L.  |{.  S  Ch.  1072  ;  Duke  ot  Hciiitoit 
I.-.  Hates,  31  L.  J.  V.\\.  481  ;  Turner  e. 
Cameron,  L.  it.  5  Q.  11.  aotJ  ;  K.i:  p^irlc 
Astliurv,  L.  K.  4  Ch.  030  ;  Ex  jhirte 
Twe.'dy,  5  Ch.  Div.  550. 

The  owner  in  I'eo  in  jiossossion  of  laiul 
and  premises  deposited  tho  title-ileeils 
with  a  b;iidviiig  comiiauy  as  an  eipiitalili: 
inorti;.ige,  to  secure  the  lialancc  of  his  ac- 
count with  them  for  tiie  time  being.  Ho 
then  erected  a  mill,  and  set  up,  not  ciily 
steam  ]iower  ajipliimble  to  all  mills,  but 
niaehinery  applicable!  only  to  the  pinposi's 
of  a  particular  nianufaoturo  which  he  eur- 
ried  on  theri!.  lie  afterwards  m:ide  a  Mil 
of  sale  of  all  the  I  lachinery,  thi'  assigiiee 
having  notices  of  tho  previous  dcpo.sit  of 
the  deeds.  Held,  as  between  tho  ninit;,';i- 
gees  and  assignee,  that  all  of  the  niacliin- 
cry  which  was  annexed  to  the  floor,  ceil- 
ings, or  sides  of  tho  building,  in  a 
"ijiuisi  |>ermanent  manner,"  by  means  of 
bolts  aiid  screws,  jiassed  to  the  inorti^a- 
gees  ;  ami  that  it  made  no  ditl'eriMice  that 
the  object  of  the  annexation  was  nieiclv 
to  steaily  the  machines  when  in  use,  an  I 
that  th(!y  could  be  removed  without  any 
injury  to  them  or  tlu-  freehold,  nor  tliat 
tho  machines  were  in  the  natunf  of  tniilo 
fixtures,  which  woidd,  as  between  lainlluid 
and  tenant,  beloiif,'  to  the  tenant.  Lon!,'. 
bottom  V.  Horry,  L.  11.  6  Q.  B.  123. 

The  case  of  Hoyd  v.  .Shorrock,  I,.  R.  5 
Eq.  72  (■iiiprii),  was  disa])provecl  in  llaw- 
try V.  Butlin,  L.  1{.  8  Q.  B.  200;  wliich 
the  court  in  this  case  refus(Ml  to  I'nlldw. 
Tho  facts  in  Hawtry  v.  Ibitlin,  were  that 
H.,  a  lessee  for  year.s,  d'.;iiiise(l,  by  imleii- 
ture  of  mortgagee  to  the  plaintill's.  ceitain 
buildings  used  as  an  iron  factory,  fir  the 
residue  of  the  term,  exeejit  the  lust  two 
days,  and  by  the  same  iMilentiire,  lie  also 
assigned  to  thi^  plaintill's  all  the  mai-liin- 
cry,  plant,  fixtures.  implonioTits.  utensils, 
and  effects,  then  or  thereafter  to  lie  lixeil 
to  or  used  in  or  about  the  bnihliiigs,  sui>- 
ject  to  redemption  on  ]iayment  of  the  mmt- 
gage  money  and  interest.  This  moilL'au'fi 
was  not  registered  under  the  I'ills  of  Sale 
Act.  The  fixed  machinery,  )ilant.  and 
fixtures  assigned,  were  such  e;!ieies  as  are 
known  as  trade  fixtures.  While  in  tl'fi 
apparent  possession  of  II.,  they  were  seized 
by  the  sherilf  under  nfi.fa.,  at  the  suit  of 
the  defendants.    The    plaiDtiffs   claimed 


Niitt  p.  But] 
f  «•<"'  I'.  Maw,  3 
2>ern.508;  Lav 
";  Beck  I).  Rebo 


I'.u'.T  n.j 


not 


f/XTUllES. 


J'^nto,,  V.  Robart, 
reputed  ounerahipu'n'ie? 


I 


248 


COMMENTARIES  ON   SALES. 


[book  IV. 


' 


I 


Lee  V.  Risdon,^  it  was  also  held  that  the  price  of  fixtures  to  a 


same  iwsitioii  as  if  the  moitgagi-e  was  liis 
landlord.  Sue  I'ullwick  u.  Swindell,  L.  K. 
3  E({  249  ;  Mn'i.t  v.  .lacohs,  L.  R.  7  H.  L. 
481  ;  Jn,  re  Cotloii,  2  M.  1).  &  IJe  (i.  72."). 
As  a  general  rule,  the  mortgage  «i'  prem- 
ises will  j)as.s  the  iixtures  upon  llie  prem- 
ises. A  mortgage  of  a  lease  made  by  the 
lessee  will  earry  the  lixtunjs  of  the  prop- 
erty whii'h  is  in  lease,  ami  t.  e  power  to 
remove  which  lixtures  was  in  the  tenant. 
Fixtures  attaulu'd  by  the  mortgagor  to  the 
property  after  tln^  date  of  the  mortgage, 
will  also,  unless  under  special  stiitulations, 
pass  to  the  mortgagee.  There  is  no  dilfer- 
enee  in  this  resjteet  between  a  mortgage 
in  foe  by  a  freehojiler,  and  a  mortgage  by 
way  of  assignment  of  a  term  by  a  lease- 
holder. A.  was  the  lessee  of  a  public 
house.  On  obtaining,  in  ]8(!!*,  from  iM.  a 
loan  of  £800,  he  deposited  the  lease  with 
M.,  together  with  a  memorandum  reeit- 
ing  thai,  it  was  deposited  as  security  for 
the  loan,  and  for  any  money  that  might 
become  duo  to  M.  for  goods  sohl,  and  for 
the  exp.Mise  of  "  insuring  the  premises  and 
the  fixtures  and  fittings  therein  "  from  lire, 
and  the  memorandum  also  contained  an 
undertaking  to  execute,  when  re'iuired, 
a  legal  mortgage.  In  .\pril,  1873,  A.  bor- 
rowed a  sum  of  C'lii  from  ,1.,  ami  gave  .1. 
a  bill  of  sale  of  the  lixtures  and  fittings. 
.).  afterwards  put  a  man  in  possession  and 
advertised  the  fittings  for  sale.  il.  there- 
upon filed  a  Ivill  to  restrain  the  sale.  It 
was  held  that  the  eipiitable  mortgage  ef- 
fected in  18i)!>  passed  the  lixtures  and  lit- 
tings,  ami  did  not  r((|uire  registration 
.inder  the  Hills  of  Sale  Act  (17  &  18  Vie. 
e.  :jt))  to  give  it  ell'ect  as  to  tiieni.  Jleux 
V.  laeobs,  I..  I!.  7  II.  1-  ■I'^.i.  In  l.ong- 
bottom  M.  Berry,  L.  U.  ;'»  *}.  B.  123,  tlie 
owner  in  fee  in  possession  of  land  and 
premises,  dep  )sited  the  tit it'-deeds  with  a 
bankng  eomj>.iny,  as  an  ei|uital)le  mort- 
gage, to  secure  the  balance  of  his  account 
with  them  for  the  time  being.  He  then 
erected  a  mill,  and  set  up  not  only  steam 
power  ai)plicable  to  all  mills,  but  machin- 
ery ap])licable  oidy  to  the  jmrposes  of  a 
particular  n-anufacture  -.vhich  he  carried  on 
there,  lie  aft<'rwards  made  a  bill  of  sale 
i)f  all  the  machini'ry,  the  assignee  having 
notice  of  the  previous  deposit  of  tlie  deeds. 
It  was  held  that,  as  ln'tween  the  mortgagei.'s 
and  assignee,  all  of  the  machinery  which 
was  annexi'd  to  the  floor,  ceilings,  or  sides 
of  the  building,  in  a  "  iina.si  |iermanent 
manner,"  by  means  of  bolts  and  screws, 
passed  to  the  moitgageeii  ;  and  that  it 
made  no  dillerenie  that  the  olvject  of  the  an- 
nexation was  merely  to  steady  t'.e  machines 


when  in  use,  and  that  they  could  be  re- 
moved without  any  injury  to  them  (U'  the 
freehold,  nor  that  the   machines  were  in 
the  nature  of  traile  lixtures,  which  would, 
as  between  landlord  and  tenant,  belong  ui 
the  tenant.      Mather  e.  Fraser,  1  Kay  &.]. 
63(5,   is  to  the  same  ell'ect,  as  is,  also,  A> 
jiartc   Barclay,    5    De   G.    M.  &  ti.  4o:j, 
These  eases  were  followed  in  Holland  v. 
Hodgson,   L.  U.  7  V.  V.  328.     There  the 
owner  in  fee  of  a  worsted  mill,  at  wiiiuli 
he    carried  on  the  biisiness  of  a  worsted 
spinner  and  stulf  manufacturer,  mortgaged 
it  to  the  ]ilaintill's.      By  a  deed  of  ariango- 
nient,  under  the   Bankr'iptcy  Act,  ISOl, 
si;bse(iuently  executed,  the  mortgagor  as- 
signed all  his  property  to  the  defendants, 
as  trustees,  for  the  bi  nefit  of  his  creiliturs. 
Umler   the    latter    di'ed,    the    defendants 
seized  certain  looms  which  were  in  the  mill 
that  was  mortgaged.     These    hvjins  wen- 
attached  to  the  stone  floors  of  the  mill  by 
means  of  nails  driven  through  lioles  in  tlie 
feet  of  the  looms  ;  in  some  cases  into  beain< 
which  had  been  built  into  the  stone,  and 
in  other  cases  into  plugs  of  wood  driven 
into  holes  drilled  in  the  stone  for  the  pur- 
jiose.     It   was   necessary   tiiat   the   looms 
should  h"  so  attachinl  for  the  purpose  of 
steadying  them  and  keeping  them  in  a 
true  ilirection,  jierpendii'-alar  to  the  line  of 
the  shafting,  by  means  of  whiidi  the  slcam 
power  was  applied  to  them.      It  was  iin- 
possiide   to    remove    the    looms   witlmut 
drawing  the  nails  ;  but  this  could  be  done 
easily  and  witho\it  any  seri>)us  damairc  to 
the  Mooring.     The  plaintilfs  brought  trnver 
for  the  looms.     It  w:is  held,  allirmini;  tlio 
decision  of  the  court  below,  that  the  lomns 
passed  by  the  mnrtgag(!  of  the  mill  as  part 
of  the  realty,  and  the  action  was  iherelnri- 
maintainable.     Ami  see  Wilde  r.  Waters. 
10  C.  B.  t)37  ;   Wiltidiear  v.  Cott.Mili,  1 
K.  &  B.  ()74  ;  Walmsley  v.  .Milne.  7  V.  I!. 
N.  s.  !;.')  ;   III.  re  Dawson,  Ir.  L.  U.  2  lv|. 
222;   Halev  v.    Ilamnierslev,  3  De  C.  K. 
&  J.  r).«7  t'llallen  v.  KundVr,  1  (".  .M.  & 
l\.   2(it3  ;    Trappes   v.   Harter,   2   <".  (Sc   M. 
ir.3;    Wood    V.    Ilcwett,    H   Q.   B.    lU:!: 
Fisher  r.  Dixon,  12  <'l.  &  V.  312  ;  (Ijl.son 
f.  Hammersmith  Uv.  f'o.,  2  Dr.  &  V.  (!03  ; 
Martin  v.  Hoe,  7  V.'.  &  15.  237. 

On  the  principle  that  the  law  .as  to  fix- 
tures was  nuu'h  more  liberal  as  regipls 
erections  for  the  jiurpos.'  of  earryirc,'  en 
trade  than  under  any  other  ciriMim.--taMres 
the  Supreme  Court  of  thi'  United  Slates, 
in  Van  Ness  v.  Pacanl,  2  Peters,  137,  licM 
that  buildings  erected  by  the  defendant,  a 
tenant,  on  land  in  WasIii'>gton,  for  tlie 
purposes  of  hi.s  business  as  a  dairymnn, 
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house  cannot  be  recovored  under  a  declaration  for  goods  sold  and 


ami  removed  by  him  bi-foro  the  ex)»iration 
ol  liis  Iciisc,  well-  pioiierly  iciiioviiliic.  Tho 
building's  LOlisistcd  of  ii  woodi'li  dwclliii;;- 
liuiisc,  two  sloiii's  lii^'li  ill  t'ldiit,  with  a 
slud  ol  one  stovy  ;  ii  cellar  of  .stone  or 
lirii'k  Ibiiiidiitioii,  and  a  bri(  k  ( hiniiie_v  ; 
and  of  a  stalde  f^r  cows,  of  [dank  and  tiin- 
Kr,  lixed  iriou  jiosts  laslemtl  into  the 
gKiMiid.  Tlie  defendant  and  liis  family 
dwelt  in  tiie  house  from  its  erection  until 
near  the  e.\|dration  of  the  h'ase,  when  lie 
took  down  the  house  and  stable  ijij  re- 
moved the  materials  from  the  lot  The 
defendant  was  a  eariioiiter  by  traile,  nnd 
he  ^ave  evidence  that,  uiioii  obtuininf;  the 
li'ase,  he  elected  the  iiouse  with  a  view  to 
carry  I'li  tiic  business  ot  a  dairymai;,  r.iid 
lor  the  residence  of  his  family  and  '^.rvants 
engaged  in  the  iMisiiiess  ;  and  that  the  eel- 
lai,  i;.  .\ldi  h  Ihi'ie  was  a  s[ain;,',  was  made 
and  excliisivtdy  UmmI  for  a  nulk-cellar,  in 
whieli  the  utensils  of  jiis  business  were 
kept  and  scalded,  and  washed  and  Used  ; 
that  lied  was  kept  in  the  ujiiier  part  of  the 
liciii>e,  whi(  li  was  also  occupied  as  a  slwel- 
liiii;  lot  his  family  ;  and  that  the  deleiid- 
uiit  liad  his  to(ds  as  a  ca'p'Miter,  and  two 
a|ipi'entic"s  in  the  house,  ain.  a  work-bench 
uiit  ot  doors  ;  and  carpenters'  work  was 
cioiH' in  the  house,  which  was  in  a  loufjh 
and  untiiii'^hcd  state,  and  madi'  partly  ol" 
nl(l  materials.  As  tjie  case  carries  the  doc- 
trine to  its  i-xtrer-e  limit,  we  i|uote  from 
the  iiulj;nient  to  siiow  the  full  extent  to 
whirii  it  was  the  desijru  of  the  court  to 
cany  the  ease.  The  jiidi,'nieiit  was  didiv- 
iTid  by  Story,  .1.:  "It  lias  bo<'ii  su<j- 
irested  at  the  bar  that  this  exception  m 
lavor  of  trade  has  never  iieeii  ap]died  to 
cibes  like  that  before  the  court,  where  a 
Lir^'e  hniise  has  been  built  and  Used  in  part 
as  a  family  residence.  But  the  question, 
wlutler  I'l'iuovable  or  not,  do"s  not  de- 
pend upon  the  form  or  size  of  the  Iniild- 
iii!,',  wlietlier  it  has  a  brick  foundation  or 
ii'it,  or  i  i  one  or  two  stories  hio;h,  or  has  a 
hriik  or  other  cliiinney.  The  sole  ipies- 
tiiiii  is,  whether  it  is  designed  for]iurposes 
of  tiadi'  or  not.  A  ti'iiant  may  erect 
a  large  as  well  as  a  small  messuafje  or  a 
S'«i]i  liiijlery  of  one  or  two  stories  hij,di.  ami 
"11  wlialever  foundations  he  mav  choose. 
la  Lawtoii  i:  I.awton  (:$  Atk.  1.!),  Lord 
ilinhvicke  .said,  as  we  have  already  seen, 
tliit  it  made  no  diU'erenee  whether  the 
^lii'd  of  the  om;ine  be  made  of  brick  or 
stone.  Ill  Penioii  r.  Kobart  (2  Kast,  8'<), 
tlic  liiiildin;,'  had  a  brick  foundation,  let 
into  tile  giound  with  a  chimney  beloiiRiuK 
t'lit,  upon  wiiicli  there  was  a  stiperstrue- 
\\m  of  wood.  Yet  the  I'oiirt  thought  the 
'iiiiMitii,'  removable.  In  F.lwes  v.  Maw 
(3  East,  38),  Lord  EUeiiboroiigh  expressly 


stated  that  there  was  do  dill'erencc  be- 
tween cho  buildiiii,'  coverinj^  any  tixed 
engine,  utensils,  and  tl.u  latter.  The 
only  point  is,  whether  it  is  accessory  to 
carryiii;;  on  the  trade  or  not.  Jf  bomi  fid,: 
intended  for  this  purpose,  it  falls  within 
ti;e  exceiition  in  favor  of  tiade.  The  case 
of  the  Dutch  iiariis  before  Lord  Ken  von 
(Deanc.  Allalley,  3  Ksp.  11;  Woodfall's 
Landlord  and  Tenant,  21i*)  is  to  tlie 
.same  ellect.  Then,  as  to  the  residence  of 
the  family  in  the  hou.se,  this  resolves  it- 
.self  into  the  same  consideration.  If  the 
house  were  built  jirincipaily  for  a  dwelling- 
house  for  the  family,  inilep"ndeiitly  of  car- 
rying on  the  trade,  then  it  wouhi  d 'Ubt- 
les.s  be  deemed  a  lixture,  falliiifj  under  the 
general  rule,  nnd  immovable.  But  if  the 
residence  of  the  hiniily  were  merely  an 
accessory  for  the  more  benelicial  exercise 
of  the  tiade,  and  with  a  view  to  superior 
accommodation  in  this  particular,  then  it 
is  within  the  exception.  There  are  many 
trades  whiih  catiiKd  be  carried  on  well 
>.itliout  the  lac-t'iice  of  many  per.Mins  '  ■ 
night  as  Well  as  by  day.  •*  is  so  in  .-mh. 
valuable  manufactories.  It  is  not  unusual 
for  per.sons  emjdoyed  in  a  bakery  to  sleep 
in  the  sarii';  building.  Now,  what  was 
the  evidence  in  the  inescnt  case  ^  It  was, 
'that  the  dtfelidant  erected  the  building 
before  mentioned  with  a  view  to  carry 
on  the  business  (d'  a  dairyman,  and  for  the 
residence  of  his  fand!y  and  servants  en- 
gaged ill  that  business.*  The  ivsicleiiee  of 
the  hiniily  was  then  au.viliary  to  the  dairy; 
it  was  for  '.he  accommodation  a'ld  I  'i,  lici.il 
operations  td' this  trade.  Surely.'  laiiiiot 
be  doubted  that  in  a  business  ol  this  na- 
ture the  immediate  presence  of  the  fondly 
nnd  .servants  was  or  might  be  of  very  great 
utility  aiul  importance.  The  (hlcndant 
was  also  a  carpenter,  and  canied  on  his 
business  as  sucli  in  the  same  i'liilding.  It 
is  no  objection  that  he  carried  on  two 
trades  inste.Kl  of  one.  There  is  not  the 
slightest  evidence  ot  this  one  being  a  mere 
cover  or  eva-.ioii  to  I'onceal  another,  which 
was  the  priiicipjil  d'sigii  ;  and  unless  we 
were  |iri']i.irid  to  sav,  which  we  arc  not, 
that  the  no  re  fait  that  the  iiouse  was  used 
for  a  dwellingdiou.se  as  well  as  for  a  trade, 
suiiersc<led    the    "Xceptioli    ill    favor  ottiie 

latter,  there  is  no  giound  to  deci.ire  that 
the  ti'liiint  was  not  eiititliMl  to  reli.ove  it. 
At  most,  it  woiil.l  be  deemed  olilv  ,l  Uiixed 
case,  aiialogoas  in  principle  to  tin.-.,  b(d'>re 
Lord  Chief  llaron  Coniyns  and  Lord  iianl- 
wieke,  anil, iheridore. entitled  to  the  1  ueflt 
of  the  exception.  The  ease  of  Holmes  r. 
Tremp«'r  (2it.Iohn.'(.  21')  prin  eedsupon  prin- 
eiples  eciually  liberal  ;  nnd  it  is  iiuite  cer- 
tain that  the  Supreme  Court  of  New  York 
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delivered.*     This  was  the  case  where  the  seller  was  the  owner  of 
the  house,  and  the  purchaser  was  the  incoming  tenant.     But  in 


were  not  preimivd  at  that  time  to  adojit 
the  (loctriiu'  of  Klwes  i'.  .Maw,  in  respect 
to  erections  for  ii:;ricultiiral  purposes." 
We  think  tiie  Circuit  Court  was  riglit  in 
refusing  the  hrst  instruction,  vi/.,  tliat, 
ou  tin'  facts  nanicii,  tlie  ilefendant  was  not 
ju.stilii'il  in  removing  the  Imiitlings  from 
the  jireniises. 

Tile  doctrine  rnnoerning  tenants'  tix- 
tures,  wliich  is  a  stiung  innovation  upon 
tlie  I'ouMnon-law  rule  tliat  all  l)uiKlings 
become  a  part  of  the  freehold  as  soon  as 
they  are  placed  upon  the  soil,  has  ex- 
tended no  further  than   the  right  of  re- 


loval  while  the  tenant   is 


in  possession, 


and  has  never  liccn  held  to  give  a  right  of 
action  against  the  landlord  for  their  value. 
It  was  therel'ore  held,  that  where  the  con- 
tract in  tlie  lease  gave  the  landloril  the 
ojition  of  renewal  or  paynieiit  for  iinprove- 
nients  at  tin-  termination  of  the  lease,  this 


did 
for 


not  ap 


nlv  wl 


lere  the  tenant  was  t 


i-p.iyineiit  01    the   reii 


It    hef 


■jeeted 
ore  the 


lease  had  determined.      Kutter  v.  Smith, 


2  W; 
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lit  to  such  payiueut 
was  nut  covered  hy  the  contract. 

(^n  the  cpii'stion  of  rolling  stock  as  a 
fixtuie,  see  the  repiirtei's  note  to  Minne- 
sota Co.  V.  St.  laul  Co.,  2  Wall,  tioit, 
645.  Tlie  distinction  to  which  refereiii'e 
is  there  niadi^  hetwcen  rolling  stock  of  a 


rail 


wav  as  a   "  lixtuie 


and 


as  an 


V,"  is  no  liner  tlian  the  distinction  lie- 


so  r 

twcen  a   "sal 


and 


'hiirte 


Th 


language  used    as   regards   rolling   stock, 
slightly  altered,  is  eipially  as  applicahle 


to    niaiiv    transactions   w 


called  "  barter 
cixli'd    Mixtures 


If  tl 

[salesj. 


hich 
lev  nius 


'V 


1)1 


not  he 


11   dcleience   to 


the  old  c  ises,  they  are  yet  of  that  sort  of 
aecessorie-t  (hartcr|  which  has  every  ide- 
nient  of  a  lixtuie  f>ale],  and  to  lie  re- 
garded accordingly,   however  nanieil." 

I'll  ler  an  act  whieli  declares  that  cer- 
tain lioiids  issued  (ly  a  railroad  coniiiany 
constitute  ;>  first  lien  and  mortgage  upon 
the  load  and  /n-'i/h  rfi/  of  the  company,  it 
was  hell  that  this  gave  a  'icti  on  the  lands 
which   hid   1 11   niantcd   to  the   railway 


eoin|)aiiv. 
'320. 


\V 


ilson    V. 


Boyi 


lt2 


U.   S. 


The  rule  of  giving  priority  to  the  last 
creditor  for  aiding  to  ciuiserve  the  thing, 
lias  tii'vcr  lieen  introduced  into  the  laws 
of  this  country,  exce(it  in  maritime  cases, 
which  stand  on  a  particular  reason.     Such 


ft  p 


iple  I 


las  no  aiiidication  to  rai 


Iroads 


With   them   the  general  princiiile  of  the 


of  which  they  hecoine  a  ]>art,  and  come 
within  the  purview  of  a  nmitgage  uii  the 
road  bv  the  coinpanv.  (lalveston  U.  11. 
Co.  V.  "Cowdiey,  11  Wall.  4.V.i. 

Ill  Hyatt  i:  Vinceniics  National  I'luiik, 
113  L'.  S.  4o8,  it  was  held  that,  uiidri  ihe 
statutes  of  Indiana,  the  sale,  under  an 
exicution,  of  niichineiy.  buildiims,  i\\. 
tares,  and  improveiiients,  including  an 
engine,  boiler,  hoisting  niai'hine,  railrnaj 
scales,  wagon  scales,  .screens,  etc..  Was 
properly  made  as  real  estate,  and  imt  as 
]iersoiial  propiuty  ;  as,  for  the  piir|iii>es  cf 
a  sale  on  execution,  the  articles,  heinr; 
chattels  real,  had,  by  the  statutes,  the 
character  of  real  estate  impressi'd  on  tlieni, 
and,  therefore,  were  iiut  rciiuiicd  \o  he 
sold  as  personal  property,  but  as  real 
estate. 

1  The  right  between  landlord  and  ten- 
ant (Iocs  not  altogether  depend  uji'iii  tia' 
]iriuciple  that  the  articles  continue  in  the 
state  of  chattels.  Many  articles,  tliuiidi 
originally  goods  and  chattels,  yet  whm 
allixed  by  a  tenant  to  the  freehold,  ce.iseto 
be  goods  and  chattels  by  bccominL:  part  of 
the  freehold.  And  though  in  the  ten  iiit's 
Jiower  to  reduce  thelil  to  the  state  of  ;,Mn,is 
and  eli.ittels  again  by  severing  them  dur- 
ing his  term,  yet  until  they  are  seven  1 
they  are  a  jiart  of  the  freehold,  as  waiic 
scots  screwi'd  to  t''  all,  trees  in  a  mir- 
sery  ground,  whii  .  -'n  severed  are  rh  c. 
tels,  but  standing,  are  part  of  the  fivehnM. 
-Viid  unless  the  lessee  uses  iluiing  the  term 
his  continuing  ]irivilege  to  .ever  tliein,  lie 
cannot  afterwards  ilo  it.  And  trover  can- 
not afterwards  be  brought  ;  nor  can  felony 
be  conunitted  of  these  things;  t'or  if  :i 
thief  severs  a  copper  and  instantly  rarrii-^ 
it  oil',  it  is  no  felony  at  conimoii  law.  If. 
iiidie(l,  lu'  lets  it  remain  after  it  is  severed 
any  time,  then  the  removal  of  it  lieceines 
a  tehuiy,  if  he  conies  back  ami  tikiS  it; 
ami  so  of  a  tree  which  has  been  smiie 
time  severed.  /Vr  (!ibbs,  ('.  .1.,  in  l.ee  r. 
Kisdoii,  7  Taunt,  at   ]i.  HH.      Hut   in  I'itt 

r.  ."^hiw.  4  IV  &  Aid.  •JOt!.  where  the  d 

laratiun  w.is  in  /n's'/i.rs-.s-  for  breakiiu;  aini 

entering  plaintilf's  dwellillg-hollse,  alpl  hi 
taking  divers  goods,  chattels,  am!  ellV.'t>. 
it  was  hehl  that  as  lixtures  niiglit  betaken 
in  e.^vecntiiui  under  a  Ji-ri  /i/e/(v,  wliiili 
contains  similar  words,  the  value  ot  the 
lixtures  mii;lit  be  recovered  under  the 
ti'rins  nientioiicd  in  the  declara'iini  "( 
"iiooils.  ihittels.  and  ell'eets."  AnI  see 
Rovdell  r.  McMiclmel.  1  C.  M.  &  I!.  1". 


eoniinon    law    applies,    that   whatever   is     17'.*,  aiel  Ijoisfall  r.  llev,  2  Kx.  7'S, 


oli'ixed  to  the  freehold  becomes,  as  a  gen- 
eml  rule,  part  of  the  realty;  and  this  ap- 
plies to  rails  as  they  are  laid  on  the  road, 


showing  that  trespass  i/<-  liittiis  a.t/>''!i'ilis 
will  lie  nguinst  a  stranger  for  removing 
fixtures. 


r*; 
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Ilallon  V.  Rnnder,^  A.,  having  occupied  a  house  as  tenant  to  B.,  in 
which  there  wore  certain  fixtures  wliich  A.  had  purchased  on  en- 
toriuir  the  iiouse,  and  which  he  had  a  right  to  remove  duiing 
his  teiKiney,  agreed,  at  I>."s  request,  a  few  days  before  tlie  expira- 
tion of  his  tenancy,  to  forbear  to  remove  the  fixtures,  IJ.  agreeing 
to  tal<e  them  at  a  valuation  to  be  made  by  two  Itrolcers.  A.,  at  tlie 
oNiiiiiitiou  of  his  tenancy,  delivered  up  possession  of  the  house  to 
1!..  leaving  the  fixtures  on  the  |)remises.  The  court  held  that  /»<- 
,l,'hit(iti(s  assumpsit  for  fixtures  bargained  and  sold  would  lie,  and 
tlip'  'ic  contract  was  not  within  the  fourth  section  of  the  statute. 
Tlic  case  followed  Mayfield  v.  Wadsley,-  where  liiih-hif<ifi(x  atifiuinp- 
)tif  for  crops  of  wheat,  hay,  and  corn,  was  sustained.^  In  Lee  v. 
GaskclP  it  was  expressly  held,  as  it  was  in  elYcct  held  in  Ilallt>n 
I'.  Runder,'^  that  a  contract  for  fixtures  would  not  come  within  the 
seventeenth  section  of  the  statute.  So  that  a  sale  of  fixtures  un- 
sovori'd  is  neither  within  the  fourth  nor  the  seventeenth  section 
of  tlio  statute.  In  the  case  of  the  sale  to  a  third  party  of  fixtures 
prior  to  the  severance,  therefore,  that  which  in  clYect  is  sold  is  a 
licont^c  to  the  vendee  to  enter  and  remove  for  his  own  use  and 
|iurposc,  the   fixtures  during  the  term.''     IJut,  on  jtrineiple,  and 


I  '  0.  M.  &  R.  206. 

-  :;  H,  .t  ('.  ;!.J7. 

5  Sii'  iilso  t'nivihv  r.Wtidswortli,  6  East. 
'Vi2;  I'.ukcr  iv  St.inihimi.  11  Kast,  :50'2, 
I'liiltci  r,  Killiiii,'hc(k,  1  B.  v"i  V.  :i!i7. 

♦  1  i).  11.  I>iv.  700;  '21  W.  ]!.  S-J4. 

"  Vrt,  wliilc  this  is  trui",  as  it  is,  for 
iiiitaii'i',  whriv  tlu'ii>  is  a  pn'sciit  sale  of 
trii<iii\-  iiiiliis/ri  i/m,  to  Ih'  siilisciiui.ntly 
•i' vci'i'l  ainl  ii'inovt'il  by  tiii'  vfrnlci',  w  liicli 
iiiiv.'ys.  Hot  an  iiitiicst  in  tlir  lainl,  liiil 
iii'Ti'ly  iiiiplii's  a  lii'msc  to  go  on  the  jiri'in- 
i*i'>  :iiiil  rut  ami  ri'Tnovc  the  <;i-owiny  croi"; 
V''t  tliiTi'  iiiav  lie,  hy  virtilo  of  tlif  salf,  an 
iiiiini'iliiiti'  |iro)it'rty  vcsti'il  in  the  vcmli-c, 
fUliiit  any  lo>s  of  the  suliji'rt  niij,'lit  fall 
"II  liiin,  thus,  in  Thompson  r.  IVttitt,  10 
','.  B.  lol,  by  HL'ri'oini'nt,  rceitinf,',  as  the 
fit  was.  tli.it  i>laintiir  had  (lisroiiiiti.l  a 
ImII  fill-  S.,  unil  that  S.,  in  coMsi.li.ration 
thiTfiit,  had  (lc')iositi'(l  with  jil.iintitl'  as 
1  41  iifi-iil  M'l  niit\  for  rt'iiaynunt  tin-  iiiisc 
"I  Ills  lionsc,  and  li.ul  also  assi^ni'd  to 
!iim  till'  liviiiris  as  /ur  invcnloiv,  S.  iiii- 
'iirtiwil,,  it  ilic  Mil  should  \m'  dislionnri'd, 
ti  cxiTutc  a  innrti,Mgt'  to  jilaintiH'  of  the 
li'ilseisiirh  incuti,'ai;i'  to  contain  tilt'  Usual 
|«i\Vi'r  (if  iniiiiidiatc  sale),  toiji'thrr  with 
'111'  fiMiins  us  /!.•(•  inviMitnry,  siu'h  Icaso 
■>ti'l  fixtures  |o  be  sidd  by  auction  or  otli- 
Twisi',  ami  after  repayment  of  debt  and 
i'!C]ii'iiM's  Id  i^aintiir  the  balance  to  be  paid 
^'vr  to  S.  |5ut  if  phiintiir  should  wish  to 
wll  the  fixtures  by  auction  or  otherwise, 


f*.  undertook  to  allow  him  lo  ilo  so  on  the 
pleinisrs,  without  his  lieilii;  lialile  to  all 
action  of  tres]iass.  .S.  hImi  uiideitnuk  to 
|iay  all  arrears  of  rent  ainl  taxes  within 
three  nioiilhs  ;  and  in  default  ol  siich  pay- 
niciit  authori/.cd  plaiiitilf  to  sell  the  base 
and  fixtures  mi  the  premises  by  auction 
or  otherwise,  without  jucvioiis  iiioit;:a;,'p, 
and  to  pay  the  pnx  eeil>  as  betiuc  staled. 
S.  sitilied  a  receipt  lor  JC>0  as  jiaiil  for 
purchase  111  the  h.xtures.  .'^.  became  b.iiik- 
rupl,  li,i\  iiii;  contiiiucd  in  ]iosscssion  ol  the 
house  and  fixtures  until  that  ivciit,  and 
the  bill  liavilij;  then  three  weeks  to  run. 
Tile  assitjliees  took  possession  of  the  lix- 
tnies  and  sold  them.  The  court  held  that 
the  elfci  t  of  the  document  was  to  ]iass  all 
iminediate  interest  in  the  lixiures,  the 
clause  enipoweiiiii,'  the  niortu'ajii'c  to  enter 

on  the  plemises  for  the  puip"se  ol  .selling 
the  lixtures  without  beiii;;  liable  to  an  ac- 
tion of  trespass  pi  liiily  ciiiiti  mplatiiii:  ilic 
pinjie'ty  in  the  fi?:tiiic,;  passing'  to  S., 
while  till'  Icijal  intcicst  in  the  Imuse  still 
remained  in  the  bankrupt  ;  and  that  the 
nssii,'ilee  ;  were  liable  in  trcs]ias^  to  .S.  lor 
the  v.lliie  of  the  fixtures.  ill  N;Met  f. 
Smith,  4  T.  i{.  .'"Ot,  where  the  action  was 
replevin  for  lakiir.'  (;iii"/.'(  ('/((/  i-liatti's,  to 
wit.  a  lime-kiln,  wiili  an  avowry  fur  in  nt, 
the  plea  in  bar  that  the  linic-Kilii  was 
allixed  to  the  fr.chold  was  held  to  be  a 
departure,  for  that  the  declaralioii  treating 
the  liine-klln  ii?  a  chattel  niicht  nave  been 
true,  because  lime  might  be  burnt  in  a 
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analo-y,  a  sale  of  fixturca  prior  to  severance,  to  he  removed  hy  the 
Vendor  and  delivcrod  to  the  vendee  as  chattels,  would  be  similar 
to  the  sale  of  an  unfinished  chattel,  to  be  subsequently  complotod, 
and  delivered  by  the  vendor  to  the  vendee  alter  coniiilction,  iind 
wc  should  say  would  come  etjually  within  the  seventeenth  section 
oL'  the  statute,  and  would,  also,  bo  in  close  analojjy  to  the  case  of 
the  sale  of  the  entire  produce  of  land,  to  be  subsequently  sovorod 
by  the  vendor  and  delivered  by  him  to  the  vendee  as  chattels, 
wliich,  as  wc  have  seen,'  is  clearly  within  the  seventeenth  section 
of  the  statute.^ 


portable  ovon,  nn<l  the  kiln  need  not, 
tlieref'ore,  iicet'ssarily  W.  aliixeil  to  the 
freeliold  ;  but  tli:it,  as  the  jilea  in  bur 
stated  it  to  be  allixed  to  tlie  IVeehold,  it 
was  inconsistent  witii  the  dei'laration. 

In  Minshall  v.  I.lovil.  2  M.  it  W.  4riO, 
45f»,  Paike,  B.,  says  :  "The  law  is  eleaiiy 
settled  by  the  eases  of  Lee  v.  Hisdoii,  7 
Taunt.  I'.tl.  and  llallen  v.  Kunder,  1  C. 
M.  k  !!.  'Jflfi,  that  everyfliinj,'  substan- 
tially and  pernianenlly  alli.xed  to  the  soil 
is  a  fixture.  The  iuiiu'i[)le  of  law  is  that 
quicquid  sii/o  filaiittitar  S'.iln  crtUt.  The 
rifjiit  of  a  tenant  is  only  to  leinove  during 
his  term  the  liytuivs  he  may  have  jiut  \\\>, 
and  so  to  inak  •  them  eease  to  be  any  lonj^cr 
fixtures.  Th.it  ii'.,'ht  f  the  tenant  i-na- 
bles  the  sherilf  to  take  them  uiidrr  a  writ 
for  the  benelit  of  the  tenant's  eivditors. 
I  assent  to  tlu^  doetritu!  of  Coomhes  v. 
Beaumont,  ;')  H.  &  .\<1.  72,  and  iiovdell  v. 
McMleliaei,  1  C.  M.  .<:  1!.  177,  that  sueh 
fixtures  a.  ■  not  floods  and  (diattels  within 
the  bankni|it  law,  thou^^h  they  are  floods 
ami  eliatti'ls  when  made  sueh  by  the  ten- 
ant's si'vcrain'c  or  for  the  benefit  of  exeeii- 
tion  ereditiirs."  This  iy  the  established 
law  from  the  very  earliest  times.  See  the 
authorities  eited  in  I'oole's  Case,  1  Salk. 
3(i8.  And  see  Mackintosh  v.  Trotter,  3 
JI.  &  W.  \^\\  Tripi.  V.  .Vrmitaue,  4  M.  & 
W.  687;  l)mneri|ue  v.  Humsev,  2  II.  &  C. 
777;  Barrett  v.  Lucas,  .'i  Ir.  l'{.  C.  L.  140. 

1  Siiprii,  |i.  224  r/  nof. 

3  Lee  1-.  Caskell,  24  \V.  B.  821;  1  (J.  B. 
Div.  7<>i»,  was  an  action  fur  the  luic  of 
pas-(ittinf;s.  At  the  trial  before  Br.tt,  .T., 
it  appeared  th:it  two  persons  ir-.ui'd  Scott 
and  WiKoii  had  been  jiiint-tcnaiits  of  the 
defendant  of  a  house  ';nder  a  lease,  of 
which  scvn  years  ••.luaiiiici  to  run.  •> 
an  nrraiii^cment  b.tweeii  Scott  and  Wilson 
nil  till!  iixtuiv,  in  the  liotise  became  the 
property  of  octtt.  lie  became  bankru|)t, 
and  hi"  trustee  took  possession  of  liis 
elfeet-s,  atnoiit;  whiidi  were  the  fjas-tittiiiHs 
(•lie  price  of  which  was  the  subject  of  tlie 
autiun)  fixed  fur  u.se  in  the  house  in  the 


ordinary  way.  The  trustee  sold  tlieiu  u> 
the  |ilaintilf,  and  informed  him  that,  as  In- 
meant  to  disclaim  tiie  lea.sc,  they  must  1» 
removed  at  once.  The  trustee  disclaiiuicl, 
but  'Vilson's  interest  in  the  lease  contiie 
ne'..  The  plaintiff  did  not  reiiiuve  tin- 
f^asdittini^s,  but  sold  them  for  ell  8,<.  to 
the  defendant,  the  landlord,  who  never 
took  jiossessiiin  of  them,  and  repuiliatiil 
the  sale.  The  jury  found  tliat  tli'iv  h;iv 
a  parol  contract  li'twcen  tie  plaiiilitl  miiI 
defendant,  and  e;ave  a  verdi'  t.  The  juilgi'. 
however,  directed  tlu  verdict  to  In-  "lit' lo'l 
for  the  defendant,  on  tlie  i,'round  that  tin' 
sale  came  within  the  l7;h  section  of  tlif 
statuti'.  The  (Queen's  I5cii;-h  l)ivi<iiiii. 
however,  reversed  the  decision,  C."!,iiiiiii, 
C.  J.,  in  ileliverini;  the  judf,'mciit,  sa>::,^, 
"I  think  tlie  ca.se  of  Jljilleii  v.  ({iilnii-r, 
1  (".  M.  &  H.  2t)t),  is  directly  in  puiiit,  aiiil 
is  an  authority,  of  eciirse,  liindiii;,'  ujinii  w. 
here.  But  on  principle  I  think  liailrii  r. 
Uiinder  was  ijuite  ri;,'htly  clecided.  Fix- 
tures are,  as  lone;  as  they  are  unscvercil, 
part  of  the  frei'hold,  and  in  dispusiiiij  ef 
them  to  the  landlonl  or  any  one  else  you 
cannot  treat  thein  as  chattels,  because  tlii'v 
are  not  chattels.  And  in  Ilaljeii  r.  IJiii:- 
der  it  was  (piite  ii,i.'htly  decided  tliat  ymi 
could  not  briiij;  an  action  fiu'  the  pri' c  -f 
fixtures  as  for  j:;ooi!s  sold  and  deiiveii'l, 
because  they  are  ni/t  floods.  All  you  hh, 
do  with  rei^ard  to  fixtures  is  to  make  ;i 
barf;aii!  ami  sale  of  them  as  fixltU'S,  siili- 
ject  to  the  ri<.'ht  of  tiie  tenant  to  ii>iiiov>' 
tl  em  on  the  one  hand,  and  to  the  li.iMJiiv 
to  lose  them  if  he  does  not  on  the  otiicr. 
Tli.st  is  r,o  in  the  c.ise  of  a  sale  to  third 
jiersons,  and  it  is  the  same  in  the  <'as<'  nt 
a  sale  to  file  l.indlord.  There  is  an  aiml- 
ofiy,  but  I  think  a  remote  one,  to  pro«- 
inj;  crops  ;  but  there  is  an  obvious  ill*- 
tinction  between  the  two  tliinj;s,  the  latter 
being  sown  for  the  very  jmrnose,  win'ii 
tl.ey  are  nt  maturity,  of  lieini,'  ivniove'l ; 
whereas  the  very  contrary  is  the  case  wiili 
regard  to  tixtures.  However,  it  is  ciioii};li 
to  say  that  Hullen  v.  ]{undcr  i.s  iti  [loint. " 
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PART  111. 
WORK  AND  LABOR. 

Contracts  for  work  <]  labor  arc  not  witliin  the  scvcntccntli 
section  of  tlic  statute.  Ir,  is  often  a  matter  of  dillieulty  to  decide 
whether  the  contract  is  for  work  and  hibor  or  for  goods  sold,  and 
the  eases  are  considered  as  being  involved  in  some  confusion,^  and 
the  rule  to  be  deduced  from  them  one  of  uncertainty. 

The  (luestiou  arose  in  xVtkinson  v.  IJell,''^  although  not  under  the 
Statute  of  Frauds.  The  action  was  assumpsit  for  goods  sold  and 
delivered,  goods  bargained  and  sold,  work  and  labor,  and  mate- 
rials found  and  provided.  The  facts  were  that  A.,  having  a  patent 
for  certain  spinning  machinery,  received  an  order  from  13.  to  have 
some  spinning  frames  made  for  him.  A.  employed  C.  to  make 
the  machines  for  I].,  and  informed  the  latter  that  he  had  so  done. 
After  the  machines  had  been  completed,  A.  ordered  them  to  bo 
altered.  They  were  afterwards  completed  according  to  this  new 
Older,  and  packed  up  in  boxes  for  ]>.,  and  C.  informed  B.  that 
they  were  ready,  but  ho  refused  to  acce[)t  them.  A  nonsuit  was 
iiranted  on  the  ground  that  the  aciion  was  not  maintainable, 
because  the  property  in  the  frames  had  never  vested  in  the  defend- 
ants. A  rule  nixi  having  been  granted,  pursuant  to  leave  reserved, 
it  was  claimed  that  as  soon  as  specific  goods  have  been  selected 
In  tiic  vendor,  and  accepted  by  the  vendee,  and  everything  has 
l)eoii  done  to  vest  the  property,  the  action  for  goods  bargained 
niid  sold  would  lie,  but  not  till  then;  and  that  the  action  shouh! 
have  been  in  si)ecial  assumpsit  for  not  accepting.  And,  secondly, 
that  the  count  for  work  and  labor  would  not  lie;  for  that  that 
count  is  a|)piicable  to  those  cases  only  in  which  the  work  is  done 
for  tlie  defendant,  and  not  upon  the  plaintiffs  own  account,  in 
worhing  up  his  own  materials  into  machines,  which,  when  com- 
pleted and  accepted,  and  not  until  then,  could  be  the  property  of 
the  defenilants.  The  court  held  that  the  action  should  have  been 
special  for  not  accepting,  and  sustained  the  nonsuit.'' 


'  S.I'  "l^'iijamin  on  Sales,  §  94  ct  scq. 
■  S  B,  &  i".  27?. 


"  Bayloy,  J.,  said  :  "  If  tht>  <lcclarntion 
had  coiitaiued  a  count  for  not  accepting 
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A  similar  question,  under  a  different  state  of  facts,  came  up  in 
Grafton  v.  Armitage.*  A.  was  cmplovcd  by  B.  to  devise  a  method 
of  curving  metal  tubing  for  the  purijoso  of  manufacturing  life- 
buoys, of  which  B.  was  patentee.  It  was  held,  that  A.  might 
recover  compensation  for  the  labor  and  skill,  and  also  the  valuu  uf 
the  materials  employed  by  him  in  the  course  of  the  work,  under 
a  count  for  work  and  labor  and  materials.  The  plaintiff  relied  on 
Clark  I'.  Mumford,"'^  where,  in  an  action  in  indebitatus  at<.si(iujniit 
for  work,  labor,  and  materials,  it  was  held  by  Lord  EUenborough, 
that,  under  such  a  count,  the  plaintiff  could  recover  for  attend- 
ances as  a  farrier,  and  for  medicines  administered  in  the  cure  of 
the   defendant's   horses.     In    Grafton    v.  Armitage,  Atkinson  r. 


the  iiiac'liincs,  tin?  jilaintiir  ini;,'lit  have 
been  fiititli'il  to  recover.  But  I  caiiiiot 
say  that  the  property  passed  to  the  ile- 
feiiilants,  so  as  to  enable  tlie  })laiiititr 
to  recover  on   the   I'oiints  for  goods  liar- 

fahied  and  solil,  or  lor  work  ami  lalior. 
t  is  said,  that  there  was  an  ap)iropriati(in 
of  these  speeilic  machines  by  the  maker, 
and  that  tiie  property  thereiiy  vested  in 
the  dcl'end.'ints.  1  think  it  did  not  pass. 
Where  j^oods  are  onlercd  to  he  made,  while 
they  aie  in  |iroj,'rcss  the  materials  Li-long 
to  the  miker.  The  property  does  not  vest 
in  the  ])arly  who  gives  the  order,  nntil  the 
tiling  ordered  is  completed.  Andaltlio  i!,'h 
wiiile  the  goods  are  in  progress  tiie  maker 
nniy  intend  them  for  the  peisoii  orderi  ig, 
still  ho  may  alterwards  deliver  them  to 
anothiM-,  and  therehy  vest  the  propel ty  in 
that  otlier.  Altiiiiugh  the  maker  may 
thereby  render  Idmself  liable  to  an  actiun 
for  so  doing,  still  a  good  title  is  given  to 
the  party  to  wiioin  they  are  delivereil.  .  .  . 
If  in  this  ca>e  an  execution  had  issuecl 
against  tin'  maker,  tiie  slierilf  ndght  have 
seized  the  maihincs.  They  were  the 
maker's  g'loils,  although  they  were  in- 
teniletl  f(ir  ilie  defendants,  and  he  liad 
written  to  tell  them  so.  If  they  had  ex- 
pressed  tiieir  assent,  then  this  case  woidd 
Iiave  been  within  li(jhde  v.  Thwaitcs, 
G  b.  &  ( '.  ;5SH,  and  there  would  liave  iieen 
a  complete  appropriation  vesting  the  prop- 
erty in  the  defendants.  But  there  was 
not  my  such  assent  to  tlie  appropriation 
made  liy  the  maker,  and  therefore  no 
action  for  goods  bargaini'd  and  sold  was 
maintainal)le.  Tiuui  as  to  the  count  for 
wo'k  and  labor,  if  you  employ  i  man  to 
build  a  house  on  your  land,  or  to  make  a 
chattel  with  your  materials,  the  party  who 
does  the  work  has  no  power  to  appropriate 
the  produce  of  hi.-,  labor  and  your  nniterials 
to  anv  otiicr  person.  Having  bestowed 
his  labor  at  your  reipiest  on  your  materi- 
als, he  may  maintain  action  against  you 
for  work  and  labor.     But  if  you  employ 


another  to  work  up  his  own  materials  in 
making   a   chattel,   then    he    may  iip|ii«- 
jiriato  the  produce  of  that  labor  an<l  ni.i- 
terials  to  another  per.son.      No   riuiit  to 
maintain  any  action  vests  in  him  duiiii^ 
the  ]>rogri'ss  of  the  work  ;  but  win  ii  iIil- 
chattel    has    assumed   tiie  character  hn- 
gained    for,    and   the   employer    ai'ceptid 
it,   the  party  employeii  may  maintain  aii 
action  for  goods  sold  ami  delivered  ;  or  if 
the  employer  refuses  to  accept,  a  spedul 
action  on  the  case  for  such  refusal,     lint 
he  cannot   maintain   an  action    for  wmk 
and  lalior,  because  his  labor  was  bestowed 
on  his  own  materials,  and  for  liiiM-.i'll  aiiil 
not  for  the  person  who  employeii   liiiii." 
Ilulroyd    and    Littledale,    .1,1.,   deliv.  riil 
Judgments    virtually    to   the   same  ell'ni. 
'I'he  latter  said:    "Goods   iiargaiiiecj  iiml 
sold   will   not  lie  unle.ss  there  lie  a  .salt'. 
Tiiere  could  not  be  any  sale  in  tills  ease, 
unless  there  was  an  assent  liy  the  ild'eiiil- 
ants  !•)  take  the  artic'les.     Here  tliere  wm 
no  assent.    The  property  must  be  iliaii;,'ii|, 
to  make  the  action  maintalnalle.     ll  ilii' 
property    had    been    changed,    the    niiikir 
could  liot  have  delivered  these   nueliinis 
to  any  one  but  the  defendants.      1  think, 
however,  he  might  have  delivereil  tliiiii  tn 
another,    ni.  .vilhstandiiig  anylliiii:,'  that 
has  jiassed,  and  that  the  delendanis  eiiiilil 
not  have   maintained  trover   agniii-t    thi' 
jiarty  to  wlioni   they  were  delivi nd.     In 
the  case  of  an  execution  or  a  bankniptiy, 
these  machines  must  liave  been  tieaied  a.'. 
the  goods  of  the  maker.     As  to  the  iniiiit 
for  work    and    labor   and   materiids,    tli'' 
labor    was    bestowed,    and    the    materiiils 
were  found,  for  the  pur[»osi'  of  nliiiii.ui'ly 
f'll'ecting  a  .sale,  and  if  that  puipn-e  wa- 
never   completed,    the   contract    was  nut 
executed,    ami  then  work  and  hdmr  will 
not  lie.     The  work  and  laboi- and  the  ma- 
terials were  for  the  benefit  of  the  niaeliim'- 
maker,  and  not  for  the  defendants." 
>  2  C.  Ii.  M:i(i. 
*  3  Camp.  117. 


'^'■«'l"'ii,'  the  maehi 
.'■"■"-f''i"'''S  Atkin.so 
,'''1  i"i  aiithoritv 
"'■^f  ."'■■  Idiintiir  wa 
."*'">'^l^illi.idevi.si 
"'S'./''",' I"f«'ndanl 

*  '""I'll.  c.  ,r 

J  "■''•■ '■'•m  be  no  d< 
"■.'7'1'"  making, 
»'  "^'1'  vest  the  i.roi 
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Boll  was  distinguished,  on  the  ground  that  there  tho  substance  of 
the  contract  was  goods  to  bo  sold  and  delivered  by  the  one  party 
to  tho  other,  while  in  Grafton  v.  Armitage  there  never  was  any 
iiitontioii  to  make  any  thing  which  could  properly  become  the 
sulijoct  of  an  action  for  goods  sold  and  delivered.  The  plaintiff 
was  applied  to,  to  point  out  the  proper  mode  of  attaining  a  given 
objoi't,  and  the  court  hold  that  he  was  as  much  entitled  to  recover 
in  ic.s|ii'ct  of  the  application  of  his  skill  and  sciontilic  knowledge, 
as  he  would  have  boon  for  more  manual  work  and  labor.^ 

Atkinson  v.  lielP  is  also  distinguished  in  Wilkins  v.  Hromhoad.^ 
Hero,  A.  employed  H.  to  build  him  a  greenhouse  for  £50.  When 
it  was  completed,  IJ.  gave  A.  notice,  and  reciuostod  him  to  remit 
the  prico.  A.  remitted  the  amount,  and  dosirod  1>.  to  keep  the 
grconliouse  till  sent  for.  Afterwards  B.  (unknown  to  A.)  de|)os- 
iti'd  til'-'  greenhouse  with  C,  telling  him  it  was  the  property  of  A., 
and  '.oquesting  him  to  keop  it  for  A.,  which  he  agreed  to  do.  B. 
having  l)ecome  bankrupt,  his  assignees  took  possossioii  of  the 
greonhouso.  Tho  court  hold,  that  the  property  in  tho  greenhouse 
|)as,sod  to  A.,  there  having  been  an  appropriati<jn  of  it  to  him  by 
B.,  and  an  assent  to  suoii  appropriation,  and  that  trover  for  the 
gieeiihouso  would  lie  against  the  assignees.* 


'  (dltiiin!),  J.,  ill  Grafton  v.  Ai-niitiifjc, 
siii'i :  '•AtUiiisoii  V.  Ilcll  is  ulciiily  tlis- 
tiliu'iii,--haliii'  lloiii  tilt'  [ircsfiit  ciisp.  Tlie 
'iitii'i'  ilicn-  wMs  lor  two  s]iiiiiiiii,i,'-riiiiiit'.s  to 
1«'  llliuli'  I'lir  till'  (li't'ciuliilits  ;  aiiii,  tiioilj^li 
till'  iiii'iv  lunlcrtiiiciiiL,'  of  tlic  milker  to 
iiiiiki'  Ian  s|iiiiiiiiig-fiMiii('s  ill  iiiirsuiiiici' of 
that  (iiiJcT,  dill  not  vest  in  tlicni  tlic 
]ir(ipi'ity  ill  till'  iili'iitii-iil  fiiinu's  wlim 
coiiiiili'ii'J,  in  till'  alisciiri'  of  niiy  assnit 
oil  tiirir  pait  to  tin'  apinoiniation,  still 
the  cuiitiiHt  was  not  ii  coiitiait  for  work 
iiivl  l;il)ii|-.  The  I'laiiii  of  a  tailor  or  a 
-hiiiMiiak'r  is  for  tlii'  piiri'  of  jfooils  when 
'ii'liviTiil.  anil  not  for  tlii>  work  ami  labor 
Ivstinviil  liy  Iiilll  ill  till'  faliricatioli  of 
tlii'Mi.  S.v,  hi-rc,  if  this  hail  ln'cn  a  I'on- 
\nn  liy  till'  |ilaiiitilV  to  make  a  niarhiiic 
for  till'  ilifi'iiilant,  tin'  ]iio|ii'r  rcmi'iiy 
wouU  liavi'  lii'cn  liy  an  action  for  gomls 
sold  ainl  ili'livi'iril,  or  an  action  for  not 
ii'C('|iiiij,' till'  iiiacliiiii'.  I'liilcr  those  cir- 
n.ibtaiici's,  Atkinson  v.  Bell  would  havo 
i''i'ii  an  authority,  lint  here  it  aiipcars 
lliiit  th"  ]ilaiiitill'  was  iiiPicly  employed  to 
a*  111,  skill  ill  devising;  a  iiioile  of  carry- 
iiittiiiit  lue  defendant's  invention." 

-  8  I'.,  r.  '111. 

'  ji.M.v^i  (;.  0(i.3. 

*  Tiinlal,  C.  J.,  in  this  cnso,  .said ; 
"Tlii'iv  can  he  no  doiiht  but  that  a  con- 
trait  r.,|'  ill,.  ninkiii<;of  a  chattel,  does  not 
of  itsi  ll  vest  tiiu  proiierty  in  the  chattel, 


when  coniiileted,  in  the  person  giving 
the  order.  But  lierc,  the  iniesiion  turns, 
not  upon  the  orif,'inal  couiract  lictwecii 
the  plaintilf  and  the  l'aiikiii|it,  hut  upon 
the  circumstances  which  afterwards  took 
place,  viz.,  the  payment  liy  the  piaiiitifl", 
after  the  ^'leenliouse  had  hcen  coiii[ilited, 
of  the  stiinihited  price,  the  ap|iropiiation 
and  settiii;^  ajiart  hy  the  liaiikiiiiits  of  the 
greenhouse  for  the  jilaiiitilf,  and  his  as- 
sent to  such  appiopiiatioii.  'i'heic  was  an 
appropriation  on  the  one  side,  mid  an  us- 
sent  to  such  appropriation  oii  the  other; 
which,  I  think,  wa.s  ([iiite  siillicieiit  to 
pass  the  jiiope'ty  to  the  plaiiitill'.  It  may 
lie,  that  the  ori;^ilial  ccniliai  I  did  not  pass 
the  property  ;  Imt  the  parties  may  he  said 
to  have  entered  into  a  new  contract.  I 
cannot  nmiceive  why,  niider  the  circum- 
stances of  this  rase,  the  piopciiy  in  au 
article  made  to  order  .should  not  pi,>s  upon 
its  .'oiiipletioii,  as  il  would  have  done  if  it 
had  heeli  in  exislelice  at  the  time  of  tllO 
original  contract.  The  otijections  raised 
upon  this  point  were  mainly  foiiiided  upon 
Atkinson  v,  iJell,  S  15.  &  C.  '.'77.  lint,  if 
that  ease  he  examined,  it  will  lie  loiind 
not  to  apply.  The  deidsion  there  turned 
entirely  on  tiie  ahseiiee  of  assent  on  the 
part  of  the  imrcliaseis  to  the  appro|iriiitiou 
of  the  niiicliines  liy  the  vendor.  Looking 
at  the  facts  of  this  ease,  it  seems  to  ino 
that  there  i.s  compk'te  evidence  of  a8.sent 
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Indebitatus  assumpsit  was  brought  in  Clark  v.  Bulwer,^  in  the 
sum  of  iI3000  "for  the  price  and  value  of  a  main  engine  and 
other  goods  sold  and  delivered."  It  was  proved  at  the  trial,  that  the 
contract  was  to  "  build  an  engine  of  100  horse-power  for  the  «um 
of  £2500,  to  be  completed  and  fixed  by  the  middle  or  end  of  Decem- 
ber ;  and  it  appeared  that  the  different  parts  of  the  engine  were 


on  tho  piirt  of  the  plaiiitiil'  to  the  nppro- 
))i'i:iti()ii  iniulu  l)y  tliu  VMidors.  Tliu  pliiiii- 
tiir  was  iiifonui'd  by  lettor  that  the  fjreeii- 
hoiiso  was  fiiiisht'd,  and  wuh  ruquusted  to 
remit  thu  \>ru:{\  He  did  so,  at  thu  same 
timo  ri'iiiKjstiiif;  the  vendors  to  keep  the 

frei'iihouse  lor  him  until  lie  sent  tor  it. 
t  has  lieeii  arrjued,  that  the  letter  of  the 
plaiatiir,  de.siiiiiL;  tlie  vendors  to  keej)  the 
greenliouse  for  him,  wxs  written  before  the 
arti<tle  was  seen,  and  that  it  would  be  hiird 
if  it  Were  held  to  l)e  sueh  an  aeceptanee  as 
would  preclude  him  from  rejeetinr;  the 
article  if  it  afterwards  turned  out  de- 
fective in  its  construction.  If  a  i)ur- 
ehaser's  assent  to  the  appro))i'iation  was 
shown  to  have  been  obtained  l)y  misrepre- 
sentation, it  siH'ms  to  me  it  would  prob- 
ably be  held  to  be  no  assent  at  all.  I5ut 
that  is  not  the  easi;  here  ;  and  althou^^h 
the  plaintilf  thouj,'lit  |uo|ier  to  ,i  ^I'ut  to 
thea[ipropiiation  without  seeing  tln' green- 
house, tho  assent  was  not  the  l(!ss  i.'oMij'lete. 
I  think,  therefore,  that  the  proi)i'rty  vi'sfed 
in  the  plaintilf  so  as  to  enable  hiia  to  main- 
tiiin  this  action."  It  was  con(;e(led  in  this 
case  that  tho  rule  laid  down  in  Mucklow 
V.  Mangles,  I  Taunt.  .'ilS,  is  the  correct 
one,  vi/..,  that  while  the  article  riunains 
unlinished,  no  property  in  it  passes,  not- 
withstanding the  vendor  may  intend  it  for 
the  purchaser,  or  may  put  his  name  ujion 
it,  or  otherwise  show  an  intention  to  ap- 
proi)riate  it,  and  that  a  paymiuit  of  inoni'y 
on  account  makes  no  dillerence.  In  Uohdo 
V.  Thwaites,  (J  B.  &  (J.  38S  (the  case 
referred  to  bv  IViylev,  .!.,  in  Atkinson  w. 
Bell,  8  B.  &  C.  277),  where  tho  a.ssent 
wa.s  held  sulIii'i(Mit  to  pass  the  property, 
the  vendee  nev(!r  saw  tln>  sugars,  which 
were  the  subject  of  the  sale  ;  but  having 
received  a  message  from  the  seller  that 
they  were  reacly  for  him.  he  sent  word  back 
that  he  Would  take  tliein  away  as  .soon  as 
he  (;oiiM  ;  ami  it  was  held  to  be  such  an 
assent  that  the  property  passed.  See, 
further,  as  to  projKMlv  passing,  (Jooilall  v. 
Skelton,  ■>  II.  lil.  yit'i  ;Tarliiigt'.  Ba.vter, 
6  B.  &  C.  :{i!0;  Bartram  r.  I'ayne,  :?  C. 
&  I'.  175  ;  Canuthers  v.  Pavne,  5  Bing. 
270;  Woods  )'.  Uussell,  .")  B."  &  Aid.  !t42  ; 
Elmore  I,'.  Stone,  1  Taunt.  458  ;  Hugg  v. 
Minett,  n  Kast,  210;  Howe  i'.  I'almer, 
3  B.  &  Aid.  ;?21  ;  Carter  v.  Toussaint,  5 
B.  &  Aid.  855.     lu  Alexander  v.  Gardner, 


1   Scott,  630,   the   plaintilfs  sold  to  the 
deleinlants    a  (|uanlity   of    Sligo  buttir, 
which  was  to  be  shipiied  for   London  in 
October.     The    butters  were  luit  sliippcil 
until  the  6tli  of  Nnvemlx'r.     On  the  luth 
the   defendants   were  informed   that  tliu 
butters  were  not  shijiped  within  the  cen- 
tract  time,  and  though  thej'  at '  ist  demur- 
red they  8ubsei|ueiitly  verballj   consented 
to  waive  the  objection,  and  accepted  the  in- 
voice anil  the  bill  of  lading,  wiiich  the|ihiiii- 
tills  indorsed  to  them.     Tiie  invoice  spcii- 
tied  the  Weights  and  jirices  of  the  several 
lirkins.     The  vessel  on  board  of  which  the 
butters    were  shipped   was    wrecki'ii,  ainl 
jiart   of    the    butters   was   lost,    and  the 
remainder  damaged.       In   imhliila/as  m. 
SHin/i^iit  for  goods  bargaincil  and  sohl,  the 
jury  found  that  the  ilcl'endants  had  waived 
till-  perfoiinance  of  the  condition  as  to  the 
shipment  of  the  butters  in  October.     The 
court  held  that  there  was  a  sulHcient  appro- 
piiation  and  asi'ertainincnt  ot  the  gouds, 
and  assent  thereto  by  the  defendants,  to 
vest    the  lU'iiperty  in    them,   and    con.se. 
(|uently  that  the  action  was  inaintainaMe. 
Klliott  V.    I'ybus,  4  -M.  &  Sc.  :5.H!t,  is  also 
to  the  ell'oct  that  a  specific  appi'opiiatjdii 
of    goods   assented   to    tiy    the    biiyi'i'  is 
sulHcient  to  support  an   action  for  guoils 
bargaineil  and  soM.     But  in  Siinniuus  v. 
Swift,  5  B.  kV.  857,  where  the  owner  of 
a  stai!k  of   bark  entered   into  a  coiitnu't 
to  sell  it  at  a  certain  price  pir  /mi,  and  the 
jmrchaser  agrei'd  to  takt;  and  pav  for  it 
on  a  day  speeilied,  and  a  part  of  it  was 
afterwards  weighed  and  deliveicl  to  him, 
it  was  hehl  that  the  jiroperty  in  the  resi- 
due did    not  vest   in   the  imrchaser  until 
it  had    been    weighed,  that    being   iiei.i'.<- 
saiy   in  order  to  ascertain  the  anemiit  to 
be  paid,   and  that,  even   if  it   had  vested. 
the  sidler  couM  not,  btd'ori;  that  act  hal 
been  done,  maintain  an  action  for  goods 
sold  and  (hdivcred.      And   see  ."sjiiliev  r. 
Ilavward,  2    II.    Bl.  504  ;     llainne.nil  v. 
Anderson,   1  N.  II.  6it  ;  Hanson  v.  Mev.r, 
f)  East,  ♦il4  ;   Uiig:,'  u.    .Minett.  11  Ivft, 
21(5;    Wallace    v.   Breed.s,    13   Kast.   .VJ2 ; 
Austen  V.  Craven,  4  Taunt,  till  ;  White 
V.  Wilk.s,  5  Taunt.   170;   Busk  v.  Pivis, 
2  M.  &  S.  397  ;  Shipley  v.  Davis,  5  Taunt. 
617. 

»  11  M.  &  W.  243. 
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constructed  at  the  plaintiff's  manufactory,  and  sent  in  parts  at 
dirt'ercnt  intervals  to  the  defendant's  colliery,  a  dista  o  of  twenty 
miles,  where  they  were  fixed  piecemeal,  and  so  uuide  into  an 
eiifrinc.  It  was  held  that  the  price  agreed  upon  was  not  recover- 
aljlf  as  for  goods  sold  and  delivered ;  but  that  the  projier  form  of 
count  was,  either  in  indebitatua  assumpsit  for  work,  labor,  and 
materials,  or  for  erecting  and  constructing  an  engine.^ 


1  Piirkc,  15.,  in  (lelivering  jiulfjmont, 
Siiid;  "  Wlu'rii'Vcr  a  siiiipli;  contract  iscxo- 
('iiti'il,  ami  ti'i'iiiiiiatu.s  in  adebt,  which  it  is 
tht'iluty  III'  thr  ilel'i'ndant  to  pay  instantcr, 
it  is  iiiJ  (Inulit  the  suliject  of  an  imkhitatus 
count  ;  hut  thi'  t'xecuted  contract  must  tw 
ilusciilit'd  pidiieily  ;  and  thn  main  (jnustion 
liiiv  is,  wliotiicr  it  is  iirojier  to  dcscrihu 
this  as  a  dolit  for  a  main  t;nf,'ine  or  (JudiIh 
mid  and  delivered.  We  think  not  ;  the 
engiiK'  was  not  contracted  for  to  bo  de- 
liviifd.  or  delivered,  as  an  engine,  in  its 
cotuiilete  state,  and  afterwards  allixed  to 
tliu  Ircfhold.  There  was  no  sale  of  it  as 
an  entire  chattel,  and  delivery  in  that 
cliarai'tcr ;  and  therefore  it  could  not  be 
treated  as  an  engine  sold  and  delivered. 
N'lir  could  the  dilferent  parts  of  it  which 
were  used  in  the  construction,  and  from 
lime  to  time  lixed  to  the  freeholil,  and 
therefore  became  jiart  of  it,  be  deemed 
ijiwds  sold  and  delivered,  for  thero  was  no 
ouiitract  tor  the  sale  of  them  as  movable 
i^wids  :  the  contract  was  in  effect  that  the 
plaiiitiir  was  to  select  materials,  make 
tliein  into  parts  of  an  engine,  carry  them 
to  a  particular  place,  and  put  them  to- 
i,Ttlier,  and  fix  part  to  the  soil,  and  so 
convert  tliiMu  into  a  fixed  engine  ou  the 
land  itself,  so  as  to  pump  the  water  out 
iif  the  mine.  The  cases  of  Cotterell  t). 
Apsev,  <■(  Taunt.  322,  and  Trii>p  v.  Armi- 
taf;e,'4  M.  &  W.  693,  are  authorities  that 
materials  used,  or  intended  to  Iks  used,  in 
the  ei)ii>tiuction  of  a  fixed  building,  can- 
not lie  deemed  goods  sold  and  delivered  ; 
and  there  is  no  ditference  between  the 
iTOitiiJii  of  this  sort  of  fixture  and  anj' 
'ither  tiuilding.  The  proper  form  of  count 
is  in  iiiil,  liiiiitus  rissiiiii/isil,  for  work,  labor, 
aid  inaterials,  or  for  erecting  and  con- 
stmctin^'  an  engine.  In  the  course  of  the 
argument  cases  were  suggested,  where  a 
rontiaet  for  goods  sohl  and  delivered 
"wM  be  blended  with  one  for  labor; 
ii  d  it  was  asked  whether  a  count  for 
;.'iods  suld  and  didivered  might  not  be 
aiaiiitairu'd  ;  as  where  a  specific  chattel 
was  lioimht,  and  was  to  bo  carrieil  to  the 
house  nf  the  ]>nr(diaser,  for  an  entire  sum. 
I'licre  the  price  of  the  conmiodity  miglit 
I'^'consiilered  as  enhanceil  by  the  delivery, 
Md  the  debt  properly  described,  as  for 
the  prieo  of  goods  sold  and  delivered.  If 
VOL    II.  17 


it  were  part  of  the  contract  that  the  chat- 
tid  purchased  should  be  afterwards  an- 
nexed  to  tKe  freehohl  by  tlie  vendor,  and 
for  an  entire  sum,  it  might  perhaps  admit 
of  a  nuestion  whether  that  forui  of  action 
alone  would  b;-  proper.  This  it  is  unne- 
cessary to  decdde  ;  as  also  the  (piestioii, 
whether  the  value  of  this  steam-engine 
niiglit  have  been  recovcreil  in  this  form 
of  action  by  the  defendants,  if  thev  had 
been  tenants  of  the  land,  and  sold  tliis  ou 
quitting  as  a  removable  fixture  to  the 
hindloni  or  the  incoming  tenant.  The 
objection  in  this  ca.se  is,  that  there  was 
no  contract  of  sale  at  all,  but  one  for  work 
and  labor  on  the  defendant's  land,  and 
nuiterials  used  in  the  course  of  that  work." 
In  Coomlis  v.  lieaumont,  5  ii.  &  Ail.  72, 
it  was  held  tiiat  a  .steam-engine  for  the 
j)urpo.se  of  working  a  colliery  did  not  come 
within  the  description  of  "goods  and 
chattels"  in  the  Kiiglish  llankrupt  Act. 
So,  in  Nutt  V.  Hutler,  5  Ksp.  176,  it  was 
held  that  fixtures  not  .separated  from  the 
freehold  could  not  be  recovered  under  a 
count  for  goods  sold.  Atid  in  Mucklow 
V.  Mangles,  1  Taunt.  318,  it  was  held 
that  if  a  person  contracts  with  another 
for  a  chattel  which  is  not  in  existence  at 
the  time  of  the  contract,  though  he  pay.s 
hitn  the  whole  value  in  advance,  and  the 
other  proceeds  to  execute  the  order,  the 
buyer  acquires  no  property  in  the  chattel 
tilf  it  is  finished  and  dtdivered  to  him. 
Mansfield,  J.,  said  :  "The  only  idlect  of 
the  jiayment  is,  that  the  bankrupt  was 
under  a  contract  to  iiiiish  the  barge  ;  that 
is  quite  a  dill'ereiit  thing  from  a  contract 
of  sale  ;  and  until  the  liargc  was  finished 
we  cannot  say  that  it  was  so  far  Pocock's 
property,  that  be  could  have  taken  it 
away."  Anil  Heath,  J.  :  "This  is  the 
species  of  contract  which  in  the  civil  law 
is  descrilied  by  the  term  J>u  itt  fucias.  It 
comes  within  the  cases  which  have  been 
hold  to  be  executory  contracts,  and  as  smdi 
not  within  the  statute  of  fraiids  as  eon- 
tracts  for  the  sale  of  goods.  A  tradesman 
often  finishes  goods  which  he  is  making  in 
pursuance  of  an  order  given  by  one  per- 
son, and  .sells  them  to  another.  If  the 
first  customer  has  other  goods  made  for 
him  within  the  stipulated  time,  he  has  no 
right  to  complain.     Ho  could  not  bring 
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Tlio  plaintiff,  in  Clay  v.  Yates,*  a  printer,  verbally  agreed  to 
print  for  the  defendant  AOO  copies  of  a  treatise,  to  which  a  dcdiea- 
tion  was  to  be  prefixed,  at  a  certain  price  per  sheet,  inchuling 
paper.     The  treatise  was  printed,  and  after  the  proof-sheet  of  the 
dedication  was  revised   by  the  defendant  and    returned   to  the 
plaintilT,  he,  for  the  first  time,  discovered  that  it  contained  lilxl- 
lons  matter,  and  refused  to  complete  the  printing  of   it.    Tiie 
defendant  would  not  pay  for  the  treatise  without  the  dedication, 
whereupon  the  action  was  brought  to  recover  for  printiuj;  the 
treatise.     It  was  objected,  on  behalf  of  the  defendant :  Firi<f,  that 
this  was  a  contract  for  the  sale  of  goods  within  the  seventcentli 
section  of  the  Statute  of  Frauds,  as  extended  by  Lord  Tentordcns 
Act.     Secondly,  that  the  contract  was  an  entire  one,  viz.,  to  print 
the  treatise  and  the  dedication,  and  that  the  plaintiff,  having 
refused  to  print  the  dedication,  was  not  entitled  to  recover  in 
respect  of  the  treatise.     The  jury  found  that  the  essence  of  the 
contract  was  work  and  labor,  and  the  materials  merely  ancillary, 
and  that  the  dedication  was  libellous.     A  verdict  was  acconlingly 
entered  for  the  plaintiff  (the  declaration  containing  counts  l)i>th 
for  goods  sold  and  delivered  and  work  and  labor  and  matoiials), 
leave  being  reserved  to  enter  a  verdict  for  the  defendant.    The 
Court  of  Exchequer  sustained  the  verdict  for  the 'plaintiff,  holdinL' 
that  the  contract  was  not  for  the  sale  of  goods  within  the  seven- 
teenth  section   of   the   Statute  of   Frauds,  but  was,  propoily,  a 
contract  for  work  and  labor  and  materials.     While  this  case  is 
considered  as  being  opposed  to  Atkinson  v.  Bell,^  we  think  that 
the  cases  arc  quite  consistent  with  each  other. 

In  this  case  there  was,  clearly,  no  contract  for  goods  sold  and 
delivered,  and  the  language  of  Bayley,  J.,  in  Atkinson  r.  Bell, 
had  no  reference  to  a  case  such  as  this,  where  the  work  and  labor 
was  the  essence  of  the  contract,  and  the  materials  were  niorely 
ancillary.  In  Atkinson  v.  Bell,  the  main  point  is  that  the  action 
should  have  been  for  not  accepting  the  goods,  and  that  the  de- 
fendant, not  having  assented  to  the  particular  goods  that  were 
made,  was  not  liable  in  an  action  for  the  specific  goods,  as  for 
goods  bargained  and  sold ;  which  action,  and  not  that  for  work 
and  labor  and  materials,  would  have  been  the  proper  form  of 
action  had  the  goods  been  accepted.  If,  in  that  case,  the  mate- 
rials had  been  provided  by  the  defendant ;  or  if,  as  in  Clay  v. 
Yates,^  the  plaintiff  had  done  the  work  and  labor  as  the  essence  of 

trover  against  the  purchaser  for  the  goods  tract,  but  not  so  where  the  subject  is  to 

so  sold.     The  painting  of  the  name  on  the  be  made. " 

stern  in  this  case  makes  no  difference.     If         >  1  H.  &  N.  73. 

the  thing  be  in  existence  at  the  time  of  the  ^  g  n,  jj^  c  277. 

order,  the  property  of  it  passss  by  the  con-         *  1  H.  &  N.  73. 
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the  contract  on  material  u,i  •  u  ^^' 

'-'^-a.e  of  Ravle;  7^  .;':;t  ^^^<^  "merely  ancillary  then  H 

emnx-Iy  different\nI;tor;      ,.f;tr?  "^  '^^'"'    ''^«'i  1'  w-        n 
*""a  what  it  was      I,,  f .  V         "*'^'  ''•'^'»  of  h  tii/rer....f  ,.i  " 

-'-•e  a  count  fo  '  J  k  1 1  ??''  ''^  ''^  '^'^^  to  o  e  o T'"^"' 

•     to  the  passage  of  tJ.o  propc  '    jl';  "  ^'"*''''  ^«««  ^''o  ,p,e  tio„ 
Ji"t.  iis  It  was  Mot  nccoss'irl  /       ■'       *''°  ^'^ods  w,>„ld  lult  n  • 

nof  Im.      ,  '  ^'•^^'^''y,  a  count  for  xronr?,  r  "  ^"^''  cases,  in 


*  1  H.  &  N.  73. 
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printer  by  injunctiou  from  making  au  iiuiiropcr  disposition  uf 
the  book.' 


Imvt" 


>  CoiiHidi'iiiig  tlio  iliiriTi'iicfst  which  wo 


|KI| 


iitfil  nut  Ix-twei'ii  Atkiiisiiii  f.  Kill, 


8  ».  Ik.  C.  -^77,  mill  Cluy  v.  Yatii,  1  H.  fi 
N.  73,  thi'  ri)lli»witi;j,  rroiii  tlie  liilliT  cum', 
is  in  point,  i'olloik,  C  U.,  says  :  "  It 
itiiiy  hii|>|iiiii  that  pait  ot'  thu  iiiiiti'iiiils  in 
luiuiil  l)y  till*  pui'SDii  fur  wiiDiii  tilt-  wiiik 
i.s  iloiio,  uiul  |uirt  liy  thu  [H-rsdii  wiio  ilncii 
tlic  work,  for  iiistiiiict',  the  impor  for  |iiint- 
inj{  limy  In-  found  hy  llio  one  party,  wliilc 
thi!  ink  i.s  fnuiitl  by  thu  printer,  lu  Hiiclt 
<',a.st's  it  .sei-niH  to  inu  that  the  true  eritu- 
rion  i.s,  wiiether  work  i.s  the  e.s.si'n<;ij  of  the 
eontrait,  or  wiieilier  it  is  the  materials 
HUpplieil.     My  inijiression  is,  tliat  in  thu 


"J 
casu  of  ft  work  of  art,  whether  in  gold, 

silver,  inai'  ' 


111.' 


ilast 


er,  where 


tlie 


tlication  of  skill  and  lalior  is  of  thu  hi; 


.... 

ust  de.seription,  an<l  thi^  material  is  ot  no 
ini[iortani'e  as  (MJiiipared  with  the  lal«)r, 
thu  priei'  may  ho  .•(•covered  as  work,  l.ilioi', 
and  materi.'.ls.  No  dotiht  it  is  a  chattel 
that  was  hai'^^ai.iod  for,  a. id  if  delivered 
n.i^;lit  l>e  recovered  as  goocls  sold  and 
delivei'ed  ;  still  it  i 


also   lie  lecovered 


W'lrk, 


lor,  and    materials. 


Th 


fore  it  appi'ars  to  me  that  this  is  pioperly 
a  conti'act  for  work,  lalior,  a.id  .naterials." 
\Ve  think  this  is  i-;. titer  a  imn,  sfi/nilur. 


anil   that,   without  takiii'' 


any  si.i 


tren.o  ground  as  this,  thu  judgM.ent  of  ti.'? 
t!ou.t,  holding  that  tl.u  contract  was  .lo,, 
within  the  17th  section  of  thu  statuto  of 
frauds  a.s  a  sale  of  goods,  h.it  was  good  as 
a  coi.tiaet  to  perforin  woik  and  laboi',  on 
the  g.'iiui.ds  we  have  stated,  is  siistainal.lo. 
It  is  thus  put  1»y  Martin,  U.,  who  .says  : 
"  Tlie.'i!  aru  tl.rei!  matters  of  charge  well 
known  to  tl.o  law,  vi/.,  for  laK.r  simply, 
for  luhor  and  inaterial.s,  and  for  goods  .sold 
and  tleliveied.  Now  overy  ea.se  niust  hu 
judged  of  liy  itself  ;  and  what  is  thu  jires- 
unt  case  ?  The  defe.idant,  having  a  manu- 
script, takes  it  to  a  printer  to  print  for 


hill 


Then  what  does  he  intend  shall  ho 


doiK!  I  Hu  intends  that  tl.u  printer  shall 
use  his  type;  shall  set  it  up  in  a  frame  and 
impress  it  on  paper  ;  that  tin;  paper  shall 
ho  .sulnnitted  to  thu  author  ;  that  the  au- 


th 


having  corrected    it,  shall   s<'i.d    it 


hack  to  till)  printer,  who  shall  again  exer- 
ciso  lalior  and  make  it  into  a  eoi.iplete 
thing  in  the  shape  of  a  hook.  That  lieing 
80,  1  think  that  tl.i'  plaintilF  was  employed 
to  do  work  and  lalior,  anil  suiiply  mateii- 
als,  and  for  that  he  is  entitled  to  lie  jiaid. 
It  seems  to  me  that  the  ti-.«'  criterion  is 
this.  Suppose  there  was  no  confraet  a.s  to 
payment,  and  the  jirinter  brought  an  ac- 
tion to  recover  what  he  was  by  law  enti- 
tled to  receive,  would  that  be  the  value  of 
the  book  as  a  book  >  I  apprehend  not  ; 
fur  the  book  nii^ht  not  be  worth  half  the 


value  of  the  imjwr  on  which  it  was  prinfiil, 
but  he  wo.lld  be  .entitled  to  recover  for  iii.H 
work,  labor,  and  materials  supplied;  tie Ti'. 
fore,  this  is  in  st.ictm.ss  work,  labor,  aii<l 
niaten.ils  done  and  provided  by  tl.u  pi.iin. 
tilf  lor  the  defendant."  While  wu  llniik 
Clay  V.  Yates,  1  11.  &  N.  73,  w.is  wll 
decided  on  thi!  facts,  wu  think  that  tin; 
etl'orts  iMithof  Pollock,  C.  II.,  and  Martin, 
H.,  to  ileduce  Iron,  that  ca.si!  a  i>rinci|i|e  Ui 
suit  all  cases  is  not  sueces.'^ful.  <t|i  tlit- 
argument  in  that  case,  .Martin,  I!.,  sai<l  : 
".Suppose  an  artist  paints  e  jH>rtii.it  Wit 
3(10  guineas,  and  supplies  '.he  canvas  fur 
it,  which  is  worth  lo,'*.,  s'l/'  !y  he  mh^la 
recover  miller  a  count  for  work  and  IuIhii.' 
lint  in  (irafloi.  r.  Armitage,  '1  ('.  li.  i!:tii, 
Coltnian,  .1.,  says  :  "The  claim  of  a  tailor 
or  a  shoemaker  is  for  the  price  of  j^d.hI.s 
when  delivered,  and  not  for  the  work  and 
labor  licstowed  by  him  in  the  fabiicaliuii 
of  them."  Where  the  artist  paints  <i  /lor- 
/riiif  there  might  'le  a  ground  for  distin- 
guishing such  a  erse  (where  the  poitr.it 
has  b<'ei.  specially  ordered  and  would  nut 
Ik-  generally  n.arketahle)  from  the  casi' 
where  lie  was  to  paint  a  picture  wlii.li 
woulil  lie,  after  its  completion,  a  lair, 
marketable  subject  of  sale.  Ihit,  even  in 
tl.u  case  of  a  jmrtrait,  it  would  not,  ii. 
that  respect,  ililler  materially  from  tliu 
ea.se  of  a  tailor  making  a  suit  of  clotln's 
to  measure,  which,  Iroin  some  peeuliaiity 
in  the  person  for  whom  they  weie  iiia'li', 
would  lie  unsalable.  Nor  does  the  valilH 
of  the  materials  used,  relatively  with  that 
of  the  ultimati!  pi'oduct,  furnish  a  rdialilo 
test.  In  the  case  of  the  tailor,  he  may 
make  two  s-nts,  one  of  a  very  cheap  anl 
till!  other  of  a  very  expensive  material,  tlio 
cost  of  the  making  being  tin;  same  in  Imth 
eases,  and  yut  it  would  seem  absiiiil  that 
he  could  recover  for  goods  sold  and  ih- 
livered  in  thi'  one  case  and  not  in  tlic 
oti.ei'.  >  .  ii.at  the  manufai'tiircr  of  an- 
chors, where  the  value  of  the  raw  mat.  ri;il 
apiiroxiiiiatcs  closely  to  that  of  the  inanu- 
factured  article,  would  be  confined  tiiuii 
acti'in  for  goods  sold  ;  while  the  maiiuti'- 
turer  of  watch-springs,  where  the  vaiur  "f 
the  raw  material  is  a  mere  fractimi  nl  ihi' 
value  of  the  finished  article,  coiil.l  luiiit; 
an  action  for  work  and  labor.  This,  clearly, 
is  not  the  criti'vion.  On  the  whole,  mir 
deductions  would  be  that,  where  the  lalior 
is  performed  on  the  materials  of  the  party 
ordering  the  work,  so  that  the  subject  con- 
tinues  vested  in  him  throughout  tln'wli'ih' 
of  the  work  ;  thei-e,  as  tlier#W(iulil  be  iii> 
.subject  of  .sale,  the  claim  would  be  cirarly 
for  woi'k  and  labor.  Hut,  in  anv  ntlnT 
case,  outside  of  exjiiess  contr.icts  for  work 
and  labor,  or  where  such  a  contract  coulJ 
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We  think  that  tho  conclusion  wc  have  reaclicd  in  our  noxt  pre- 
ceding note  to  Clay  v.  Yates  '  is  fully  sustained  by  the  hoKlinj;  of 
thv:  court  in  the  sub8e(|uent  case  of  liee  v.  (Jrillin,''  which  we  have 
only  examined  in  this  connection  after  having  written  the  preced- 
intr  mtte. 

In  fico  r.  Orinin  the  case  came  up  expressly  under  tho  Statute 
of  Frauds.  The  action  was  brought  to  recover  £'2\  for  two  sets 
of  tet'th  ordered  by  the  defendant's  intestate.  The  declaration 
contained  counti*  for  goods  bargained  and  sold,  goods  sold  and 
di'livored,  and  for  work  and  labor  and  materials.  Under  the  plea 
of  never  indebted,  the  defendant's  counsel  claimed  a  nonsuit, 
under  the  decision  in  Clay  r.  Yates,^  on  the  ground  that  the  con- 
tract was  within  the  seventeenth  section  of  tho  statute.  The 
jiidLTc  refused  to  nonsuit,  and  directed  a  verdict  for  the  plaintifT, 
witii  leave  reserved  to  the  defendant  to  move  for  a  nonsuit  or 
verdict.  The  court  held,  unanimously,  that  the  contract  was  for 
the  sale  of  goods,  wares,  or  merchandise  within  the  seventeenth 
section.  On  the  argument,  the  jdaintilFs  counsel  relied  on  tho  (Uda 
of  Pollock,  C.  iJ.,  and  Martin,  IJ.,  in  Clay  v.  Yates,^  thus :  "  Sup- 
pose an  artist  paints  a  ))ortrait  for  800  guineas,  and  supjdies  the 
canvas  for  it  worth  lOs.,  surely  he  might  recover  under  a  count  for 
work  and  labor;"  and  "  In  the  case  of  a  work  of  art,  whether  in 
gold,  silver,  marble,  or  plaster,  where  the  application  of  skill  and 


he  fairly  iiiipliuil  from  the  cirsumstances 
of  tlif  iiisf  (.such  cii.si's,  for  iiistaiR'c,  us 
(iriiftoii  V.  Ariiiitugc,  2  (".  15.  33ti,  iiml 
Clay  I'.  Viitt's,  1  11.  &  N.  73,  in  tircct 
Wire),  where  the  snhject  when  (•oiii|ih'tt'»l 
is  tlie  .sulijeet  i)f  11  sftlc,  iiiitl  reTiiain.s  vested 
ill  the  maker  so  that  ho  coulil  pns.s  tliu 
]iro]u  rty  in  it  to  n  thinl  imrty  ;  there, 
wlietlier  the  suhj(M't-niatter  he  a  portrait 
or  any  otiier  work  of  an  arti.st,  or  ii  suit 
of  (liitlies  or  any  other  nianufaetured  ar- 
ticle, tlie  contraet  for  such  an  article,  we 
think,  comes  within  the  17th  section  of 
till'  .statute,  as  a  contract  for  the  sale  of 
fiooils,  wares,  or  merchanili.se.  This  dis- 
friiiiiiiates  that  class  of  ca.ses  where  a  count 
fiirw.rk  and  lahor  and  materials  has  heen 
sustained  for  wor'.  done  hy  farriers,  medi- 
cal iiien.  and  sui  veyor.s,  and  such  a  case, 
IS  is  sdinetimes  put,  of  a  conveyancer  jue- 
I«irinf;  a  deed  ;  because,  in  tlie.se  cases, 
there  is  really  no  suhiect-matter  of  sale. 
In  Clay  i'.  Yates,  1  11.  &  N.,  at  p.  80, 
Martin,  B,,  refers  to  the  fact  that  in 
IVnslry  V.  Hi<,MioM,  5  B.  &  Aid.  .SS.'i, 
340,  Havlev,  .1.  (whose  reasoning  in  At- 
kiiisdu  "r.  "Bell,  8  B.  &  C.  '277.  has  Ix-en 
so  iznatly  criticised),  with  Al>hott,  C.  .1., 
where  the  defence  was  that  the  printer 
hfiil  not  affixed  his  namo  to  the  liook,  an 
ri-iniired  hy  the  39  Geo.  3,  c,  79,  s.  27, 
treated  it,  as  held  iu  Clay  v.  Yates,  as  a 


contract  for  work  and  lahor  and  materials. 
And  we  think,  (jnite  in  hiirmony  with  this, 
notwilhstandiiif,'  the  ih'rlii  of  {{avlev,  .1., 
in  Atkin.son  v.  Bell,  8  li.  &  C.  277,"  that 
that  learned  judf,'e  would  fully  assent  to 
the  decision  of  the  courts  in  (Irafton  v. 
Arisiifage,  2  <".  B.  J'ltti,  and  Clay  i'.  Yates, 
1  .''  &  N.  73;  and  that  these  ca.ses  are 
not  inconsistent  with  the  actual  holding 
in  Atkin.son  i-.  liell,  notwithstanding  the 
utterly  irreconcihilile  i/if/K  which  ore  to 
he  found  in  these  three  ca.ses. 

In  the  2il  edition  of  Bhickhurn  on  Sales, 
p.  15,  the  editor  treats  this  i|uestion  as 
lieing  !iow  of  conipaiiilively  little  ini])ort- 
ance  in  Kiidland,  owinj;  to  the  change 
there  in  their  system  of  pleading.  But 
though,  under  the  i  ininnondaw  system, 
any  liut  tiie  most  careless  or  ignorant  of 
jileaders  would,  in  suiii  ca.ses,  insert  hoth 
counts;  entirely  independent  of  pleading 
the  (imstioii  is  iniiiortant,  as  if  the  con- 
tract is  for  work  and  lahor  only,  it  does 
not  come  within  the  17th  .section  of  the 
statute  of  frauds,  as  it  does  if  it  is  a  con- 
tract for  the  sale  of  goods,  ware.s,  or  mer- 
chandise; which  is  often  a  matter  of  very 
great  conseipience. 

1  1  M.  &N.  73. 

M  B.  &  S.  272. 

«  1  H.  &N.  73. 

*  Ibid,  at  p.  76. 
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labor  is  of  t)ii>  Iii<>ii(>st  tlcscription,  und  the  ituitcrial  is  of  tm  im- 
poi'taiu'i*  as  ooiMparcd  with  the  labor,  tin*  pricr  niu  bo  rocovncd 
as  work,  labor,  and  lualcrials."  Hut  l'.la('i\l)iini,. I., answered  liim: 
"  Alkiiiscii  r.  Mel!  '  is  an  «'xpress  aiitborily  at-ainst  yoii  ;  IhoiiLili 
tbe  ilirliiin  of  IJayiey,  ,).?  (hat  a  plaiiililT  cannot  maintain  an 
action  lor  work  and  labor,  vliere  tbt;  laltor  was  bestowed  on  his 
own  niattTJals,  is  not  law,  and  lias  Iteen  dissented  from  in  iJrullon 
r.  Arniilaire'' anil  also  in  ('lav  r.  Yates."' 


The  same  altle  jiidi:i',  in  bis  jndirment,  states  tbe  law  v.ilh  I 


lis 


usual  aeeiu'acv  and  eli'arness.      Illackbiirn,  .1.,  savs: 


T 


le  (|iifs- 


tiou  is  wbetlie.  tbe  eoutiai^t  was  one  lor  the  sale  uf  floods  or  tor 
work  and  labor.  I  tbink  tbat  in  all  eases,  in  ord«'r  to  aseerlnin 
wbetlier  tbe  ai'tiou  oiitibt  to  be  brouubt  I'oi-  trooda  s(»ld  and  ilili\- 
ered,  or  for  work  and  labor  done  and  materials  provided,  we  must 
look  at  tbe  paitieular  eontraet  <'ntered  into  between  tlu^  parlies. 
If  the  eontraet  be  siieb  tbat,  wben  earried  out,  it  woidd  icsiih  in 
tbe  sale  of  a  ebattel,  tiie  party  eannot  sue  for  \V()rk  and  lali.ir; 
but.  if  tbe  result  of  the  eoutraet  is  tbat  tbe  party  lias  done  wmk 
:>nd  la'ior  wliieb  i-nils  in  notbinj:;  tbat  ean  be(!onie  tbe  subjei-t  n|  a 
sale,tli(>  party  cannot  sue  for  ^oods  sold  and  dtdivered.  The  casi' 
of  an  attorney  i  niploy(>d  ttt  prepare  a  dee(|  is  an  illnstratitin  of  tliis 
latter  proposition,  it  caiuiot  be  said  that  the  paper  and  ink  \w 
li.^es  in  tbe  preparation  of  the  deed  are  i^oods  sold  and  delivered. 
Tlu'  case  of  a  primer  printiui:;  a  iiot»k  would  most  probably  fall 
within  the  sain>'  catet;orv." 


In  .Vtkinsou  c.    Hell,''  tbe  contract,  if  i'arried  out, 


would    have 


resulted  in  llie  sale  of  a  cbattel.      In  (Srafton  i'.  Armitaiie,''  Tiinlal 


(\    .1..   1; 


i\.-i    ilown    this    very  priiu'ipie 


It 


e  draws  a  distinction 


i)etween  tbe  cast*  of  Atkinson  c.  Hell  and  that  before  bini.  The 
reason  be  irives  is,  "Tbat,  in  tbe  former  case,  '  the  substaiue  of 
•  lu  contract  was  irooils  to  be  st>ld  and  deliveicd  by  tbe  one  partv 
to  the  (»tbei  :  '  in  tbe  latter,  *  there  never  was  any  intention  to  niake 
anylhinir  that  could  properly  become  the  sjibjecf,  of  an  actinn  tor 
iroods  sold  i.u.!  didivered.'  I  think  that  distiiu'tion  reconciles 
ibtise  two  eases,  and  the  decision  of  Clay  v.  Yale>("  is  not  iiieoii- 
sisteut  with  (ben.  In  the  present  case  the  contract  was  to  deliver 
a  tbin-j;  wbiih.  Jien  completed,  wttnld  have  resulted  in  the  sale  of 
a  chattel;  ino'hei-  W(>rds,  tbe  substanct>  of  the  contract  was  tor 
jjoods  sold  and  (hdivered.  I  do  not  think  that  the  test  to  :i|i|il.v 
to  thesi  cases  is  whether  the  value  of  the  work  exceeds  tl'.at  of  tin' 
materials  used  in  its  e.\ecution ;  fur,  if  u  sculptor  were  employed 


»  s  n.  &  r.  -J?:. 

«  -1  V   II.  :t;i(i. 
«  1  M.  &  .V.  73. 


6  S  M.  &  r.  -J-;. 
«  ii  ("    |{.  :i4e. 
'  1  11.  i  N.  73. 
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''x'Xf'ciifo  a  work  of  -i,./ 

"  '"  '"'  "f  riic  Jil.ri.     f   .     ■^''■*'*'^"y  'W  Ill's  skill  nn.l  I  .1 

■"" ""  >'M'i;t"i  ;r;;':;:'"'  •"'^'-  .i' -1  ;":;:i'7;;"< 

"''^'''"'<''''««  l)(' a. ■„,./..       ;'"'  ^'""''•••«Jt  would    i..      ""  ^'   ^''<'' 

■; '•  ■  •'  'iv.  ■,;;.:;:;•;- -'^'  -' ..  o,,:,",: :..'"  ;';;v;<;;""", 

'''"''■"■'■""•«<-''ii,vs      |,.M«    V  •         ^•^'<^'^''iiiii.m|  on  i(.  -^  '' 

lil,,.U,„,„       I  I,  '"K'l.x.f  WM  an.  ,,,„■,,.  „f     ,       '•.'••11,1,1 

'"r.tN.r;j.  '"'  ""^  "^'c^'««.'u-y  that  the 
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work  and  labor  should  be  performed  upon  materials  that  arc  the 
property  of  the  plaintiff.'  And  Tindal,  C.  J.,  in  his  judgmoiit  in 
tlie  same  case,  points  out  that  in  the  a{)i)lication  of  the  obsc-rva- 
tions  of  Bayley,  J.,  regard  must  be  had  to  the  particular  facts  of 
the  case.  In  every  other  respect,  therefore,  the  case  of  Atkinson 
V.  Bell  is  law.  1  think  that  these  authorities  are  a  coinpUtc  an- 
swer to  the  point  taken  at  the  trial  on  behalf  of  tiic  plaintiH." 
Lee  V.  Grillin  is  the  latest  decided  English  case  down  to  the  urva- 
ent  time,  and  we  think  it  thoroughly  well  settles  the  law  on  what 
was  |)reviou3ly  a  not  at  all  well-settlod  rpiestion. 

The  deduction  we  have  made  in  our  note  *  to  Clay  v.  Yates'''  is 
fully  sustained,  in  principle,  by  the  holding  in  Lee  c.  (Jritlin.^ 
We  here  repeat  it:  Wliere  the  labor  is  performed  on  the  materials 
of  the  party  ordering  the  work,  so  that  tlie  subject  eontiuues 
vested  in  him  throughout  the  whole  of  the  work  ;  there,  as  thi  ro 
would  be  a  subject  of  sale,  tlie  claim  would  be  clearly  for  work  and 
labor.  Ihit,  in  any  other  case,  outside  of  express  contracts  tor 
work  and  labor,  or  where  such  a  contract  would  be  fairly  implied 
from  the  circumstances  of  the  case  (such  cases,  for  instance,  aa 
Grafton  v.  Armitage  *  and  Clay  r.  Yates,'*  in  eU'ect,  were),  where 
the  subject  when  completed  is  the  subject  of  a  sale,  and  remains 
vested  in  the  maker  so  that  he  could  pass  the  property  in  it  to  a 
third  party  ;  there,  whether  the  subject-matter  be  a  portrait  or  any 
other  work  of  an  artist,  or  a  suit  of  chithes  or  any  other  maiuit'ac- 
tured  article,  the  contract  for  such  an  article,  we  think,  comes  with- 
in the  seventeenth  section  of  the  statute,  as  a  contract  for  the  sale 
of  goods,  wares,  or  merchandise.  Tiiis  discriminati's  that  class  of 
cases  where  a  contract  for  work  and  labor  and  h»aterials  has  I'.'cn 
sustained  for  work  done  by  farriers,  medical  men,  an<l  siirveyciis. 
and  such  a  case,  as  is  sometimes  met,  of  a  conveyancer  preparini:  a 
deed,  because  in  these  cases  there  is  really  no  subject-matter  of  sale. 

We  think  that  Lee  i'.  Grillin,*'  in  deciding  that  a  contract  to  make 
a  set  of  artificial  teeth  is  a  contract  for  the  sale  of  goods,  waies. 
or  merchandise  within  the  seventeonth  section  of  the  statute. 
while,  on  })rinciple,  thoroughly  wel!  decided,  deals  with  one  of  ti.e 
most  extreme  cases  that  can  bt  i'  agined,  and  settles  the  whole 
question.  The  supposed  exceptional  cases  of  work  and  lahor  by 
a  painter,  a  sculjitor,  a  shoemaker,  or  a  tailor,  all  clearly  eoinc 
within  the  principle  conclusively  establisheil  in  Kngland  \)\  tlic 
un(|uestioned  case  of  Lee  v.  Grillin,"  and  no  longer  have  about 
th.m  an  element  of  doubt. 


1  Suprn.  11.  2fi0. 
"  1  II.  &  N.  73. 
0  1  H.  &  S.  272. 
♦  2  C.  U.  330. 
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As  wo  havp  sccn^  that  tluTc  is  no  essential  dilTercncc  between 
a  sale  and  a  l)art(;r  or  oxclianure,  at  connnon  law,  but  that  the 
li'tral  cflct't  in  both  class  of  cases  is  essentially  the  same;  so, 
iiiul'r  the  Statute  of  Frauds,  as  rcLnirds  both  the  fourth  and  seven- 
teenth sections,  an  exclianire  or  barter  comes  within  the  term 
"sale,"  used  in  those  sections. 

Tlie  o'tjection  was  taken  in  Pembroke  r.  Thorpe '^  that  a  parol 
contract  for  the  exchauLre  of  lands  comes  within  the  fourth  .section 
ot  t'l"  statute,  and  it  was  so  held  by  Lord  liardwicke,  who  also 
til  f '  Id  that  in  cijuity  the  part  performance  of  the  contract 
wiiiiHi  lake  the  case  out  of  the  statute  in  the  same  way  that  it  does 
ill  tile  case  of  a  sale.  It  has  likewise  been  held  in  the  Su|)renie 
Coiiit  of  the  United  States  that  parol  ]»roof  of  the  intention  to 
exeiianu'e  lands  cannot  be  permiltcil.''  And  in  New  Hampshire,  it 
lias  so  been  held,  where  the  consideration  for  the  sale  of  land 
bv  parol  was  money,  lalior  to  be  perfornu>d,  and  chattels  to  be 
Icliveied.''  The  court  here  dealt  with  the  (piestion  as  to  how 
tar  tliere  was  a  remedy  at  law  where  there  had  iieen  a  part  per- 
iniiuiince  of  tlu^  contract,  thus  :  '"•  A  parol  ccuitract  for  the  sale  of 
lainls  is  not  tleclared  i)v  the  statute  to  be  void.  It  is  only  declared 
that  no  action  shall  lie  nuiinfained  upon  it.^  And  we  are  of 
oiiiiiion  that  the  plaiutiiV  is  not  at  lilierty  to  treat  the  contract  for 
tlio  sale  of  the  land  in  this  case  as  void,  unless  the  defendant  has 
iviiiseil  or  disabled  himscdf  to  perform  it.  If  one  man  contracts 
with  another  U)  perform  labor,  and  receive  as  a  ciunpensatitm  the 
corneyance  of  a  particular  tract  of  land,  idthouirh  tlie  contract  to 
Convey  the  h.ud  is  not  a  projier  foimdatim  for  an  action,  yet  still 
C'tiniuon  honesty  and  fair  dealiuLT  I'tMpiire  that  he  shall  not  be  at 
iilierfv  to   refuse  the  land,  and  demand  mnnev,  until  the  other 


'  .li,l>'.  Vol.  1.,  Book  I..  r.irt  I. 

^  Siati'cl  ill  nolo  to  (Jonlon  r.  C'inlon, 
3.<<«iiiist.  4;i7,  in. 
»  CI  Ilk  r.  (.Iiiihiini,  6  Wlioat.  577. 


*  L;in.  V.  Shiukfonl,  5  N.  H.  VM\,  133. 
'  l>iiV('ii|icirt    r.    .MiisoTi,   Ui   .Muss.    S[t  ; 
Crohbv  r.  Wiulswoitli,  ti  Kiisl,  611, 
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party  has  refused  to  execute  the  contract.  But  we  have  no  doubt 
that  in  general,  wlicn  a  contract  within  the  Statute  of  Frauds  lias 
heen  in  part  executed  l>y  one  party,  there  is  a  jdain  roinedy  tut- 
such  party,  to  a  certain  extent,  in  a  court  of  law,  if  the  otht;r 
party  fraudulently  refuse  to  execute  the  contract  on  his  part,  li 
money  has  l)een  paid,  it  may  be  recovered  back,  if  labor  has  iiceii 
performed,  a  coinpensation  for  it  njay  bo  recmered.  These  prin- 
ciples are  recoLruiziMl  in  the  followiuLT  cas(\s."  ' 

At  comm(Ui  law  an  exchange,  without  livery  i>f  seisin,  juior  to 
the  enactment  of  20  Car.  2,  c.  o,  triiusi'erred  n;il  est.ite  wlim 
the  lauds  lay  in  tiie  same  county,  and  such  excliuu^'e,  by  paioi, 
was  jrood,  ]U'ovided  each  party  went  into  possession  ol  the  ianils 
ac(piired  by  sucii  exchan'j;e  ;  l)ut  if  the  lauds  were  situate  in 
dii'l'erent  counties,  or  either  parly  died  before  going  into  pns- 
sessiou,  such  parol  exehange  was  vuid.- 

But  in  Ohi'),  it  was  held  that  this  piiuciple  of  tin;  commou  !  r>' 
had  never  lieeii  aiii»pted  lher<',  iiud  that  a  parol  exehange  ai  lamls 
there  is  invalid  to  pass  any  legal  title  thm-eiu.'  And  in  a.  i»,  l.Sl:j 
the  same  (h)ctrine  was  held  in  Maryland.*  In  .Muss  v.  Culver'' it 
is  said  :  "  It  is  Inu',  as  h;is  been  often  said,  there  is  no  differeii'V 
between  a  parol  sale  and  an  exchange  in  regard  to  the  re<piisues 
to  take  it  oiil  (d'  the  Statute  of  Frauds  and  Ferjuries.  A  ej.ar, 
explicit,  and  unaml)ignous  contrat;t,  and  a  taking  of  possession 
under  and  in  pursuance  of  the  contract,  are  as  nnieh  re(piisites  ot 
a  parol  exchange  as  of  a  sale.  |?nt  ther>'  is  a  mai'ked  dilVereiuo 
in  the  evidence  which  eslal^lishe^5  the  possession.  A  sah'  is  eai- 
(hied  to  a  sultject  coming  from  a  single  side.  It  has  no  relaiioii 
to,  t)r  dependence  on  any  other  sultject.  The  evidence  of  posses- 
sion taken  of  it  is  theretore  conlimai  to  the  single  subjeet,  auil  it 
not  taken  in  a  seasonaldc  time,  or  so  as  to  make  it  doulifial 
whether  it  is  attriliutable  to  tlto  contract,  the  parol  sale  is  not 
taken  out  of  tlu'  statute.  Fut  an  exchange  necessarily  ha.>  a  suli- 
ject  on  each  side  which  stands  related  to  tlie  other.  One  is  tlio 
reiti'esentativc  of  the  other,  so  niueh  so  that  the  law  im|ilii's  a 
contract  of  warrantv  by  the  act  of  exchaiiLntm.  If  therefore  tlic 
evidence  shows  a  clear,  uneipii vocal,  and  eomplete  takiu'jf  posses- 
sion of  one  of  the  subjects  of  an  exehange,  by  the  party  owning;  the 


»  Ki.l.l.T  r.  Hmit.  1  Tick,  :{28  ;  .Sl,,.,'- 
Imiimi'  r.  FulliT,  f»  Miiss.  18:5  ;  lloyit  '•. 
Si. Ill,',  11  .vLiss.  'M->  ■  Miivor  v.  Vyw,  2 
C.  &  1*.  !U  ;  l)'iil:ni,Miiii'  r.  Iimlin>j;uiii\ 
5  .Inhiis.  8.1  ;    K.'tiliuiii   i>.    Kv:irtsi)ii,    i:j 

.IntllH.   ;.*(l."i. 

^  Liulotoi,,  §S  tJ'V--  ;  Co.  Litt.  §i5  "HI. 
.'il  :  Sh.'p.  T.iii.li.  'J:'4 

'  I,.s.si'i'  of  l.indsKv  V.  Couti'.s,  I  Ohio, 
•J4;i  (A   II.  1323). 
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Mil.'s,  S  \V.  &  S.  t:ir.  ;  Mmoiv  r.  Smill, 
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(ttlier  8ul)j('ct,  it  str(M\j.!;tho)i,s  tho  eviJcncr  of  a  possossion  taken 
liy  iiio  ujijiohite  (virty  ui'  the  ronvspon-lmji  suhjcct.  !''.\  id<'iico  of 
iMjs.Hcssiuii  that  luii^ht  st-uiu  weak  ami  mconoliisivo  i»i  the  case  of 
;i  [ijii'o!  sale  is  lluiM  iiiudo  clear  auii  tionviDciii;;-  in  the  ease  of  an 
e\eii;!asre."  Tiiis,  h')\vcver,  winiltl  ami/iint  to  no  iiKjre  <h;in  if,  in 
tin'  fiiM'  of  a  s!ilt»,  the  iKKNsessiuu  weii;  laken  l»y  tite  one  party  and 
the  money  consideration  \\\iv  receivrd  Ir.  tiie  otlier. 

iit  Auou.,'  it  wiiii  held  th  it  in  exchangrs  of  land  tin;  woi-il  "  cx- 
cIiiiMLa'  "  is  m-cessai'v  in  the  eonveyaiu'c,  lu.'causi'  it  inipoils  a  spe- 
(iiil  warianty  in  respect  of  the  nnitiial  I'onsideralion  of  tlic  lands 
t'\t.lKin,L;cd.  It  is  there  .said,  '-  J^cnituditlc  vii-imi  »■.<;'  i  ,fjitl.unl^ 
hiil  exclianges  were  the  original  and  natural  way  of  con\n»erce, 
iiii'i-cdent  to  ItuviniiT,  for  there  vvjis  no  laivinLr  till  nionev  was  in-" 
\.ui('d.  Now,  in  exehanginu,,  ooth  jiartii-s  arc  buyers  ami  s<'llcrs, 
aii'i  'ooth  etpially  wannul  ;  and  this  is  ;>  natural  ratlier  tlian  a  civil 
(MMtract ;  so  iiy  the  civil  law,  upon  a  !)aiv  agiTenieut  to  cxcliang*,', 
without  a  delivery  on  h(»th  sides,  neither  of  tlii'  parties  could  have 
an  action  upon  such  an  agreement,  ll•^  they  may  in  cases  of  sell- 
iiiLi :  liut  if  there  was  a  deli\ery  on  one  side,  and  not  on  the  other, 
in  such  ca.se  the  dtdiverer  must  h,i\e  iui  action  to  r-'covcr  the 
thing  which  he  delivered,  hut  he  could  ha\e  no  action  t>  enforce 
the  other  to  delivei'  what  lie  agre(;u  to  deliver,  and  wiiich  the 
ilrli\erer  was  to  have  in  iieu  of  tliat  tlnnu'  winch  he  deli .ered  to 
thi'  other." 

\\\  Howlinu:  r.  McKenney'^  the  defendant  orally  agreeil  to  con- 
wy  t'l  the  plaintilT  a  lot  of  hind  valued  at  ^100,  and  to  take,  iu 
i'\eii;u»ge  or  [tayment  tl>erefor,  u  nutriunient,  estimated  ti»  lie  of 
tlie  value  of  iii<"J()(),  when  completed,  ami  tiie  halance  in  money, 
.\lter  the  monunttMit  u;is  linished,  the  plaint df  tendered  it  to  tho 
ilelendant.  tou'-tlu'r  with  *hc  balance  in  money,  aeeording  to  tho 
i'i>nti:ict.  The  defendant  refused  to  aecf)»l  the  monument  or 
11! mey,  or  to  give  the  ileed.  The  oou;-t,  in  holdiini'  thit  this  was 
a  I'uutract  within  the  Statute  of  Frauds,  said,  "  Whether  this  was 
a  sale  or  an  e\>  'iuvjc  of  pro|»ert\  i>  immaterial.  Assuiniiig  that 
it  w.is  an  ('\' li.'i,  of  the  liimi  for  the  monument,  with  a  balaueo 
ill  luiiucy  to  tie  paid  by  the  plaintiff,  it  is  to  lie  guverned  by  tho 
same  ruh^s  as  app'y  to  a  sa.e  wlien  thf  whole  c<aisideiation  is  to 
!'•'  paid  iu  mon(\v.  The  contract  was  therefore  within  the  pro- 
l»  'j;t:(m  of  the  Statute  of  Frauds.  The  oral  promi.se  on  the  (lait 
ui  the  defendant  was  not  to  pay  money  for  the  monument,  but 
to  convey  a  lot  of  lainl.  If  ti**  promise  had  In-en  to  f»ay  in  money 
t  II'  'lie  monumt'iit,  wIhTi  «i»inpli'ted,  it  mi'/lit  lia\«  com.  within 
the  rule  that  an  agreement  to  construct  or  Ituild  un  article  to  Ihj 
»  3  na!k.  l.j".  -  124  .Muss.  478, 


iii 


\ 


\ 


IM 


1  I   '^-t 


i    M 


1^ 


268 


COMMENTARIES   ON   SALES. 


[book   IV. 


paid  foi*  when  fiuiHhcd  need  not  be  proved  by  a  memorandum  in 
writing,  as  in  Mixer  v.  Howarth.*  liut  tliat  view  of  the  case  can- 
not be  sustained  on  tlio  evidence  ls  reported  ;  it  does  not  appear 
to  have  been  tlic  intention  of  the  parties  to  make  any  contract, 
except  that  which  included  the  conveyance  of  the  hind,  which 
was  the  sole  consideration  moving  from  the  defendant.  That 
contract  was  not  in  writing,  and  cannot  be  enforced,  in  whole  or 
in  part.  The  phiintilT  cannot  sejiarate  that  portion  which  ri'lates 
to  the  building  of  the  nionunmnt  from  the  whole,  and  recover 
upon  it  as  a  distinct  undertaking.  This  would  be  to  make  a  new 
contract  between  the  parties;  for  it  was  no  part  of  the  agreement. 
as  stated,  to  pay  >t'20()  in  money  for  the  monument,  l»ut  to  allow- 
that  sum  as  a  portion  of  the  consideration  for  the  conveyance  ui 
the  land.  The  [ilaintilif  therefore  cannot  recover  for  the  value  of 
the  monument." 

In  Kuhn  ;•.  (Jates^  it  was  held,  in  the  case  of  an  exchange  of  a 
colt  and  t>40  in  money  for  a  mare,  that  the  delivery  of  the  colt  was 
sullicient  to  bind  the  bai'gain ;  the  delivery  of  any  article  of  value 
as  an  earnest  to  bind  a  bargain  being  a  sullicient  compliance  with 
the  |)rovisions  of  the  Statute  of  Frauds  respecting  the  sale  of  |ier- 
sonal  property  of  the  value  of  ■?.")(J  or  upwards.  Not  only  under 
the  Statute  of  Frauds,  but  under  analogous  statutes,  an  exchaiiiiv 
or  payment  in  goods  is  held  to  be  e(piivalent  to  a  sale  or  to  a 
payment  in  money.     We  examine  some  of  the  authorities. 

In  'Jirard  v.  I'attersitn^  the  Supreme  Court  of  Indiana  held 
that  the  plea  of  payment  of  a  debt  in  goods,  wares,  and  merchan- 
dise was  bad,  because,  as  a  plea  of  accord  and  satisfaction,  it  was 
insuflicient,  as  that  plea  re(piired  that  it  should  be  averred  that 
the  goods  were  delivend  iu  payment  of  the  demand,  and  also  that 
they  were  accepted  in  satisfaclicui  thereof.  For  this  Drake  r. 
Mitchell*  was  cited.  Hut  this  case  was  one  where  a  bill  of  ex- 
change for  pdrt  only  of  the  debt  was  given,  and  the  declaration 
did  not,  as  in  tl»t'  Indiana  case,  contain  an  averment  of  the  piiy- 
ment  of  th*'  full  amount  of  tln^  del)t  and  interest.  Hut,  in  tiie 
same  case  in  Indiana,  it  was  held  that  as  a  jdea  of  payment  it  was 
also  bad,  on  the  gnamd  that  a  plea  of  payment  cannot  l>e  sii|i- 
ported  unless  the  payment  has  lieen  made  in  money  alone. 

Hut  this  ease  is  ni>t  law,  and  has  been  expressly  repudiated  in 
later  cases  iu  Indiana,  in  Louden  v.  Hirt^'it  is  laid  down  tliat 
payment  may  be  made  in  anytiiing  that  the  creditor  will  aeeept 
us  payment.     And  under  the  general  issue,  or  as  a  general  jileu 


»  '^1  I'i.-k.  105. 
«  '*•_'  iiul.  tirt. 
»  3  Bliii  kf.  3.13. 
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of  payment,  payment  in  anything  tliat  has  been  accepted,  or 
roct'ivt'd  as  payment,  may  bo  proved.  And  in  these  cases  it  it< 
a  (|m'.stion  for  the  jury  wliethcr  what  may  have  been  given  or 
rcci'iviHl  was  a  payment  or  not,  in  the  particular  case.  This 
cast-  follows  Moore  v.  Stadden '  and  Willard  v.  Gormcr.''  In  the 
fornu'r  of  these,  in  an  action  on  a  promissory  note,  by  an  indorsee 
after  the  note  had  matured,  the  defence  was  that  the  defendant 
|Hi  formed  work  and  labor  for  the  payee,  while  he  held  the  note, 
which,  by  agreement,  was  t(j  be  applied  to  the  payment  of  it. 
Tlic  di'feuce  was  held  good.  In  the  latter  of  these  cases  it  was 
Ill-Id,  in  an  action  on  a  promissory  note,  that  a  creditor  may 
rei-eive  in  satisfaction  and  discharge  of  his  demand,  an  account 
(tliiiiiiHf  a  ntran;)ct',  as  well  as  a  negotiable  note,  or  other  thing  in 
action.  The  (pu'stion  always  is,  whether  he  intended  to  receive 
it  in  absolute  payment,  ami  to  discharge  tin;  debtor  ;  and  this 
is  a  (pK'stion  to  be  suijmitted  to  the  jury.  Loud<Mi  v.  Hirt^was 
recognized  in  the  later  case  of  Tilford  c.  Roi)erts,*  where  it  was 
lirld  that  payment  may  be  made  in  anything  which  the  creditor 
will  accept  as  payment. 

in  the  very  late  Indiana  case  of  Weir  v.  Hudnut''  (a.  d.  1888) 
a  similar  (juestion  came  uj)  under  the  Statute  of  Frauds,  and  was 
ilicided  in  accordance  with  the  holding  in  Kuhn  v.  (Jates,"  which 
we  have  stated  ante,  p.  208.  In  Weir  v.  lludnut,  which  was  an 
action  for  the  non-acceptance  by  the  defendant  of  oOOO  Itushels  of 
ciirn  sold  him  by  the  plaintiiT,  it  was  alleged  that  as  a  part  of  the 
I'oiisideration  for  the  corn,  the  defendant  deli\ered  tbe  plaintiff 
I'i'io  sacks,  to  be  used  for  sacking  the  corn;  that  the  i.^'o  of  such 
sucks  for  that  purjtose  was  of  tlie  value  of  -V^S,  and  that  the  use 
lit  such  sacks  was  received  in  j)art  payment  for  the  corn.  On 
lii'iniirrer  to  this  complaint,  the  ci.iirt  held,  reversing  t!ie  judg- 
niciit  of  the  Circuit  Court,  that  payment  in  ai'ticles  of  property 
will  liiud  the  bargain  and  ])revent  the  ojieration  of  the  Statute  (tf 
IVamls.  The  Su|)ri'me  Court  say,  "  What  the  parties  agree  shall 
i.onstitute  payment,  tlie  law  will  adjudge  to  he  pnyuient.  It  is 
(•niii|ietent  for  parties  to  desiiruate  l»y  their  conti-act  how  and  iti 
what  payment  may  l)e  made.  It  is  by  no  means  true  that  pay- 
ini'ut  can  oidy  be  made  i:i  money.  On  the  contrary,  it  may  be 
made  in  property  or  in  s<rviees.  In  short,  whatever  the  parties 
airrce  shall  constitute  jtaynicnt  will  i)e  regardeil  Ity  the  courts  as 
pnymeiit,  proviiled  The  thinsr  agr<>i'il  upon  is  of  some  value,  .  .  . 
The  complaint  brings  the  case  witlim  the  principles  declared  by 
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(lie  authorities,  for  it  shows  that  the  vahio  of  the  use  of  tlie  sacks 
■svas  #25,  and  that  the  purchiise-|)ricc  to  that  extent  was  paiil  hy 
tliij  seller's  furnishing  tlie  saeks  for  the  use  of  the  buyer.  It"  tiio 
seller  had  ajrreed  to  furnish  for  tlie  use  of  tlie  buyer  a  coni- 
slieller,  or  some  other  maehine,  as  part  payment  of  the  purclmsc- 
price,  it  would  be  very  elear  that  sueh  a  payment  would  l)iu(l  thi' 
bar^'ain,  and  there  is  no  dilTerenee  in  principle  between  sudi  u 
case  and  one  like  the  present,  for  it  can  make  no  dilTerenee  \vli;it 
thimr  of  vuliie  is  •iiven  in  part  payment.  Of  coui'se,  the  tliiiii.' 
must  be  triven  in  part  payment  of  the  purchase-ninuey  amctil 
upon,  or  it  will  be  unavailing?;  but  here,  as  we  have  said,  the 
I)roperty  ftn'uished  the  i)uyer  is  conceded  to  havu  been  in  p;iit 
payment  of  the  airreed  price  of  the  corn." 

So,  in  Hunter  v.  Wetsell,'  where  it  was  claimed  that  as  a  check 
was  not  money,  the  receipt  of  a  check  on  a  parol  contract  fur 
goods  over  the  value  of  ■'joO,  was  not  a  |»ayment  of  any  part  of  tlir 
purchase-money,  inasmuch  as  it  was  nut  in  itself  payment,  wnd 
haviu}^  been  drawn  upon  a  bank,  coidd  not  have  l)een  in  faet  paid 
until  afterward;  and  so  there  was  no  payment '•  at  the  time,"  to 
satisfy  the  re(iuiremeuts  of  the  New  Ycu-k  statute  to  that  el'fect.- 
But  the  court  iudd  that  while  it  is  true  that  a  check,  in  and  of  it- 
self, is  not  |»aynu'nt,  it  may  become  so  when  accepted  as  sucli.  and 
is  in  due  course  actually  paid.  While  not  njoney,  it  is  a  tiiin.: 
of  value,  and  is  money's  worth,  when  drawn  ajxainst  an  exist iiit: 
deposit  which  remains  until  the  clieck  is  presented.  And  tliat.in 
that  case,  the  check  havin<^  l)een  sul>sequently  paid,  its  receipt,  at 
the  time  of  the  makinir  of  the  contract,  was  a  sutrKMcnt  payiinut 
to  take  the  case  out  of  the  New  York  Statute  (d'  Frauds. 

In  Combs  v.  IJateman"  a  verbal  a,Q;reement  toexchanire  horses  (if 
a  greater  value  than  yoO,  for  oxen  aiul  V'lO,  was  exjtressly  Iudd  to 
be  within  the  statute,  and  not  taken  out  by  the  (hdivery  of  the 
party's  own  note  f(U'  the  >^'20.  In  Sharp  r.  Carroll  ^  a  verlial  aarcc- 
ment  for  tiic  i)ureha8e  of  wheat  was  held  to  be  taken  (uit  of  the 
statute  by  the  delivery  by  the  vendee  to  the  vendor  of  the  lattd's 
promissory  note  for  ^oOO  in  |)art  payment.  In  so  deeidiu'j:,  tlie 
court  said:  "It  was  ar<jjued  by  counsel  for  defendant  that,  the 
sale  being  by  jjarol,  and  not  accompanied  by  an  immediate  actual 
delivery  of  the  property,  the  surreniler  of  the  note  of  the  vender 
was  not  such  a  part  payment  as  will  take  the  case  out  of  the 
Statute  of  Frauds  and  render  it  valid.     The  authorities  cited  for 


»  84  N.  Y.  .'54f>.  V.  Hylp,  32  N.  Y.  519;    45  X.  Y.  US, 

2  See  Himt.i  0.  Wetsdl,  57  N.  Y.  375  -.  149. " 
Allen    c.    AiiMiiiii.    5   N.  Y.  S.   C.    380  ;  »  10  Barb.  573. 
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that  j»ro|)Osition  do  not  sustain  It.  Thoy  only  hoUl  that  an  airroo- 
iiK'Ut  to  surrender  a  claim  or  j^ivo  a  credit,  in  payment  or  parf 
jiayinent  for  the  thin<r  purchased,  is  not  sutVicient.  The  surren- 
der must  actiuilly  bo  made  or  the  credit  icivcn.  The  purchaser 
must,  at  the  time  of  the  jturehase,  part  witli  sumethiuL'  of  value, 
la  this  case  the  plaintilT  did  part  witii  somethiu;.^  of  valiu'  in  j)!irt 
Iiaviueut  for  the  wheat,  to  wit,  the  note  he  held  au'aiust  the  ven- 
dor. Such  note  was  eventually  cancelled  by  the  delivery  thereof 
to  the  maker  pursuant  to  the  parol  contract."  ^ 

On  tilt'  same  principle  on  which  these  cases  have  been  deeitled 
uiulcr  the  Statute  of  Frauds,  it  has  l)een  held  in  Massachusetts  that 
lii|iior  exchanired  for  services,  where  su(,'h  liipior  has  been  given 
iiiid  intended  as  payment  for  such  service,  and  is  so  received,  con- 
stitutes a  sale  within  the  meaning  oi  the  Intoxicating  Lifpior  Acts.^ 
And  in  two  very  al)le  judgnu'nts^  by  Child"  Justice  liigelow,*  an 
ixcliange  is  treated  under  tho.se  acts  as  synonymous  with  a  sale. 

in  Walker  y.  Nussey,"  the  plaintilY  sued  for  the  price  of  a  (luan- 
tity  (if  leather  as  for  goods  sold  and  delivered  by  him  to  the 
ilriViulant,  al)Ove  ^10  in  value.  The  defendant  had  previously 
snld  the  phiintiiT  goods  for  £A  14s.  11./.  Ou  the  new  dealing  be- 
tween them  the  agreement  was,  that  that  sum  should  be  taken  as 
[Kirt  payment  by  the  defendant,  and  that  he  shoidd  only  pay  the 
Iilaiutilf  the  difference  between  that  sum  and  the  price  of  the 
L'uiiils  l)oiight  from  him.  This  contract  was  verlial ;  but  it  was 
aiiTued,  that  the  JCA  \4».  Wd.  was  a  part  payment  l)y  the  defend- 
ant, so  as  to  take  the  case  out  of  the  Statute  of  Frauds.  But  the 
I'liurt  held  that  it  was  not." 


'  SiM'  also  as  to  ;m  cxcliini;;!'  dt"  cotton 
luiiiL;  witliiii  tlic  stiitntc,  I'liillips  r.  Oc- 
m\h<;-  .Mills,  ti^)  (ill.  iVM.  So,  ill  Uiitaii 
r.  ilii.clmmn,  ;i(i  N.  .1.  I..  '2:>'>,  a  vcilml 
iiUTiciiii'iit  to  si'll  and  I'Xi'hanj;*'  a  lioivse  of 
tlir  value  of  .S'JdO  for  a  lot  of  laud  and 
SliHi  ill  casii,  was  held  to  be  within  the 
statMti'. 

■  Mason  II.  I,otlirn|),  7  Oray.  :?.'>4,  3;j8. 

8  Sec  siipni,  Vol.   I.   |i.  1(1.   II,  2. 

*  CoiMinoiiwcaltli  r.  (lark,  14  (!iav, 
307.  aii.l    Howard  v.  Harris,  S  All.-n,  -Ji*'?. 

5  111  M.  .'t  \V.  ;i(i'2. 

"  I'arki",  U,,  in  his  jndfrniiMit,  said  :  "  If 
till'  ((intract  had  been  shown  to  have  lieeii 
tli;it  till'  parlies  wen'  to  be  jmt  in  the 
siiiiH'  situation  at  that  time,  as  if  the 
I'liiiitilFs  debt  to  the  defendant  liad  then 
K'l'ii  paid,  or  us  if  it  had  Iw'eii  paid  to  the 
ilifi  iitliiiit  and  repaid  by  him  to  the  plaiii- 
tilf  .IS  earnest,  thi)  statute  nii;,'ht  have 
Ini'M  satislied,  without  any  nuiiiey  liav- 
iiii;  passed  in  fact  :  but  the  a'.;iepineiit 
wa.s,   in  fact,   that  the   fjiiods   should  be 


delivered  by  the  ]ilaiiitiir  by  way  of  satis- 
faction of  till'  dilit  Jilevioiisly  due  from 
him  to  the  defendant,  and  that  the  de- 
fendant shoiiM  pay  fur  the  rest.  Then 
the  buyer  did  not  'f^ive  sotiiethin^  in 
earnest  to  bind  the  b.ir^ain,  or  in  part 
of  payment.'  The  'part  payment'  ineii- 
tioiied  in  the  statute  must  take  place 
either  at  or  subse(|uent  to  the  time  when 
the  bar^'ain  was  madi'.  Had  there  been  a, 
bar;;ain  to  sell  the  bather  at  a  certain 
juice,  and  subsci|Uently  an  auieeinent  that 
the  siiiii  due  fmm  the  pl.iiiititl  was  to  be 
wiped  oir  from  the  anioiiiit  of  that  price, 
or  that  the  i;oods  delivereil  should  be  taken 
in  satislai'tioii  of  the  debt  due  from  the 
phtintiir,  either  niif,dit  have  been  nn  eijuiv- 
alent  to  part  payment,  as  nn  atjreeineiit  to 
set  otr  one  item  aj,'ainst  anothei'  is  etpiivu- 
lent  to  payment  of  money.  Rut  as  the 
stipulation  respecting  the  plaintitf's  debt 
WHS  merely  a  portion  of  the  coiitenijiora- 
neons  contrai't,  it  w.is  not  a  giving  some- 
thing to  the  plnintiti"  by  way  of  earnest,  or 
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Ill  Bach  V.  Owen  *  a  verbal  agreement  for  tlie  exchange  of  horses 
was  hulJ  to  be  within  the  Statute  of  Frauds,  and  tluit  the  payment 
by  one  to  the  other  of  earnest-money  took  the  case  out  of  tlio 
statute. 

In  Kearshike  /'.  Morgan''  it  was  held  that  the  plea  of  tlie  pay- 
ment, as  an  accord  ami  satisfaction,  of  the  promissory  note  nj  a 
third  party,  was  a  good  plea.  So,  in  Kngland,  under  the  Jjuiik- 
ru|)tey  Act,''  which  provides  "that  no  debtor  of  the  i)ankrupt  shall 
be  enihiugered  for  the  pdi/ment  of  liis  debt  truly  and  /'ntut  Ji<lf  to 
any  such  liankrupt  l)efore  such  time  as  ho  shall  understand  or 
know  that  he  is  become  a  bankrupt,"  it  was  held  tii;it  the  giving 
for  such  a  debt,  by  the  debtor  to  the  bankrupt,  of  a  bill  of  ex- 
change, was  a  payment  under  this  act.* 

So,  again,  under  the  8Jnd  section  of  G  (jeo.  4,  c.  10,  it  was  held 
that  a  delivery  of  goods,  f>i>nd  Jiilc  made  in  part  piiymcnt  (tf  a 
previous  debt,  after  a  secret  act  of  bankruptcy  conunittcd  Ity  tlio 
debtor,  is  a  pai/nu-nt  protected  by  that  act.  Tlie  court  held  (liat 
as  the  section  did  not  expressly  jjrovide  that  the  payment  should 
l)e  made  in  money,  it  miuht  l)e  made  in  money  or  money's  woitli. 
Hut,  in  Carter  v.  Breton,'"'  where  the  goods  were  delivered  not  ia 
payment,  but  as  a  sale,  the  court  held  that  it  was  but  a  set-(jir, 
and  not  i)rotected  by  the  ai!t  as  a  payment. 

And  so,  uniler  the  Statute  of  Limitations,  since  the  passaire  of 
Lord  Tenterden's  Act,"  though  goods  sold,  or  services  rendcivd 
may  not  take  the  case  out  of  the  statute,  as  there  must  be  a  pa  it 
payment  in  cash,  or  what  is  ecpiivalent  to  it,  to  have  that  erfect,' 
yet,  where  there  is  an  agreement  to  receive  such  services,  or  take 
goods,  in  part  payment,  and  they  arc  received  tind  taken  on  that 
agreement,  it  is  part  j)ayment. 

Hence  it  was  held,  in  Hart  v.  Nash,^  that  if  the  parties  to  a  hill 
of  exchange  agree  that  goods  shall  be  .supplied  in  part  payment, 
and  they  are  supplied  and  taken  accordingly,  that  is  part  payment, 
so  as  to  prevent  the  operation  of  the  Statute  of  Limitations.    In 

ill  part  of  iiiiymcnt,  then  or  suhscnueiitly.  '  1  Jac.  1,  r.  I'l,  s.  14. 

.   .   .    No  I'vidfiicL'  was  given  of  tlio  actiinl  ■*  In  so  di'ciilini;,  Lord  Kcnyoii,  ir.  ilc- 

liayini'Mt  or  ilischar^e  of  tlu'  dflit  dm.'  from  livorinr;  the  judi^mciit  of  the  court,  -and  : 

till!    iilaiiitilf,   so   that   all    n-sted    in    fho  "  Now,  if  the  defendant  had  f;iv.'ii  oiIkt 

agreement  merely."     And  PoUoek,  C.  H.  :  poods  in  oxeliant;(?  for  these  at  the  time, 

"  Mad  tiiese  parties   positively  a^'reed   to  that   would   have   heen   a  payment   to  :ili 


extinj;iiish  the  deht  of  €4  oild,  and  reeeivt 
the  ;^ooils  i>rii  tmtfit  instead  of  it,  the  law 
inij^ht  havi^  been  satisfied,  without  the 
ceremony  of  paying  it  to  the  defendant, 
and  repaying  it  by  him.  But  the  aotual 
contract  did  not  amount  to  that,  and 
there  lias  lu-en  no  part  payment  within 
tlie  statute." 

1  5  T.  1{.  400. 

a  5  T.  U.  513. 


inteuts  and  jmrposes,  though  not  Mi:i'le  iii 
moneys  nuinlieied.  And  it  has  always 
been  holden  that  giving  a  bill  of  exdiaiim' 
is  deemed  a  payment  in  satisfa(;ti()ii,  ino- 
vided  the  liill  be  i)aid  when  due."  Wil- 
kins  i-.  Casey,  7  T.  li.  711. 

6  (i  Hing.  til7. 

6  <»  dec.  4,  e.  14,  a.  1, 

T  Williams  v.  (irilliths,  2C.  M.  .^  R.  45. 

«  2  C.  M.  &  R.  337. 
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d,ln,,    ,.,,/'     -'noiKs.s  a,Ksu-,ro(i    "   <'  ^\';">- t'"'^'  'valance 

^"  '-  »<"'ide,sr  T  .!'   ?"  ''^-n^'U  l.y  tb  .      '  ;"''"^'  r''^'^'-'-  -such 
•'""'  "^'  HiioNid    r  '''"''^'  ^''^'  species  n  '  '*'""''•  '■""'  in  a 

;':• '"""^  '■^'  ^vo  tJu-nk   '       ,r''"""'^'''""""nt  ,-s  n?    '■'"*^-     ^"  ''" 
(.,u  4,  0.  4."        ""'^'  -^  ^-''''^-'c'nt  pavna.nt  u  ut  r/""*^'  ^  '^"^  ",0 

;./"  ^^•'"■"••"■•'  ".   The   n  ,  ^''*''  ^^ord.  of  9 

^'""  "'•  ^'H        d  ,:  "'"1  " i-^'"onr^' a;  ..  n-  ^:;'-^  «f  Connnon 

And  i,.  /,.:;;,""!ff  '^^^!--^^j  -'; ;  r  r  '^t "='^'"-t 

m','^',  *'■•»<».  s,.,.  'u.  •-^'     ^"'^  tile 
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court  lield  that  where  anything  is  received,  upon  agreement,  in 
reduction  of  a  debt,  that  is  a  payment  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations. 

In  Maber  v.  Maber  ^  it  was  held,  that  to  constitute  a  payment 
of  interest  to  take  a  debt  out  of  the  operation  of  the  Statute  of 
Limitations,  it  is  not  essential  that  money  should  actually  pass 
bet»veen  the  debtor  and  creditor.  There,  after  a  debt  due  to  the 
plaintiff  from  his  son  had  been  barred  by  the  statute,  the  plaintiff, 
his  son,  and  his  son's  wife,  had  an  interview  at  which  the  interest 
due  was  calculated.  The  plaintiff's  son  then  put  his  hand  into 
his  pocket,  as  if  to  get  out  the  money  to  pay  it.  The  i)!aintift' 
stopped  him,  and  writing  a  receipt  for  the  interest,  gave  it  to  his 
son's  wife,  saying  that  he  would  make  her  a  present  of  the  money. 
No  money  actually  passed  between  the  parties.  It  was  hold, 
Bramwell,  B.,  dissenting,  that  this  transaction  was  a  suHicicnt 
payment  to  take  the  debt  out  of  the  Statute  of  Limitations.'^ 

So,  under  a  special  act.  where  churchwardens  were  authorized 
to  borrow  money,  work  done  for  them  was  treated  as  equivalent 
to  a  loan  ;  the  court  holding  that  where  parties  agree  that  a  trans- 
action shall  have  the  same  result  as  would  exist  if  money  had 
passed  and  repassed  from  one  to  the  other,  such  agreement  will  he 
enforced  as  in  the  case  where  the  respective  payments  had  actually 
been  madc.^ 


I 


1  L.  R.  2  Ex.  153. 

2  Soe,  also,  Ashby  v.  James,  11  M.  & 
W.  542  ;  Auk;,  v.  Smith,  I  H.  &  C.  238; 
Bodger  V.  Aivli,  10  Kx.  333. 

*  Ri'giiia  V.  ('Iniirlnvarileiis  of  St.  Mi- 
chael, 6  E.  &  B.  807.     And  in  Blair  v. 


Ormond,  17  Q.  B.  423,  board  and  lo(lj;iiig 
were  treated  as  a  money  i)ayiiR'iit.  Sio 
Worthington  v.  Grinisilitch,  7  Q.  B.  47!» ; 
Callander  v.  Howard,  10  C.  B.  2'JO;  Blvuu 
V.  G.  thing,  3  Q.  B.  740  ;  Chamborlyii  v. 
Delarive,  2  Wils.  353 
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EARNEST  OR  PART  PAYMENT. 

Closely  akin  to  the  subject  we  have  been  just  considering  is 
the  provision  in  the  statute  that  the  contract  for  the  sale  of  goods, 
wares,  and  merchandises,  for  the  price  of  £10  or  upwards,  shall 
bo  good  if  the  buyer  shall  "  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment."  And  many  of  the  cases  wc  have 
cited  in  connection  with  the  preceding  section,  to  show  that  an 
exchange  or  barter  comes  within  the  meaning  of  the  word  "  sale  "  in 
the  statute,  are  equally  applicable  to  show  that  goods  as  well  as 
money  may  be  given  in  earnest  or  part  payment  to  bind  the  bar- 
gain.^ The  very  term  in  the  section  "  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,"  implies  this.'^ 


w 


m 


1  See  Louden  v.  Birt,  4  Ind.  566,  hlO  ; 
.Moore  V.  Sladden,  Wright  (Oliio).  88  ; 
WiUard  v.  Germer,  1  Sandf.  50  ;  Tilford 
V.  Kolierts,  8  Ind.  254  ;  Kuliu  v.  Gates, 
92  Iiid.  66  ;  Weir  v.  Hudnut,  115  Ind. 
525;  Hunter  v.  Wet.sell,  84  N.  Y.  519  ; 
Sharp  V.  Carroll,  66  Wis.  62  ;  Walker  v. 
Xusscv,  16  M.  &  W.  302  ;  Kearslake  v. 
Moifian,  5  T.  R.  513. 

'^  .See  anff,  p.  272  and  note  4.  In  Rach 
I'.  Owen,  5  T.  U.  40!),  "  to  make  the  agree- 
iiiciit  the  more  firm  and  binding,"  one 
lialf-|H'iiny  was  paid  "  in  earnest  of  the 
Kirgain."  In  Ooodnll  v.  Skelton,  2  H. 
Bl.  lilil,  a  shilling  earnest  was  paid  ; 
and  in  Hlakey  v.  Dinsdale,  2  Cowp.  661, 
tie  earnest-money  paid  to  hind  the  bar- 
jjaiii  was  again  a  half-jienny.  In  Evans 
r.  Roberts,  5  B.  &  C.  82S>,  the  earnest- 
:noiiey  was  a  shilling.  In  IMekinsop  v. 
Claytdn,  7  Taunt.  597,  the  vendor's  ser- 
vant, on  the  contract  for  the  sale,  of  a 
horse  for  £45,  took  a  shilling  from  his 
iwijet,  and  drew  it  across  the  palm  of  the 
vnidfi's  hand,  and  replaced  the  shilling  in 
his  own  pocket.  It  w„.4  held  that  as  there 
Was  no  payment,  or  transfer  of  the  shilling 
t'vpii  for  n  moment,  no  earnest-money  was 
given.  This,  by  the  reporter  of  the  case, 
and  by  the  text-books  generally,  is  treated 


as  though  the  act  had  been  that  of  the 
purchaser  instead  of  that  of  the  vendor's 
servant.  It  was  sought  to  treat  the  act  as 
a  local  custom,  as  equivalent  to  a  part  pay- 
ment or  earnest  ;  but  it  is  obvious  that,  in 
no  respect  did  it  meet  the  reiiuirenients  of 
the  statute.  The  act,  such  as  it  was,  was 
not  that  of  the  vend(a^  who  is  to  give  the 
earnest-money  or  part  [layment  ;  and  there 
was,  in  fact,  no  giving  at  all.  In  Weir  v. 
Hudnut,  115  Ind.  625,  tlie  use  of  sucks 
for  the  sacking  of  corn  w'as  held,  as  a  re- 
duction in  the  price  of  the  orn  from  such 
use  of  the  sacks,  to  be  good  as  a  payment 
in  earnest  or  jiart  payment  to  bind  the 
bargain.  What  the  parties  agree  shall 
constitute  payment,  the  law  will  adjudge 
to  i)e  payment.  It  is  competent  for  parties 
to  designate  by  their  contract  how  and  in 
what  ])ayniont  may  be  niade.  It  is  by  no 
means  true  that  payment  can  only  be  made 
in  money.  It  may  be  made  in  pr(»perty  or 
in  services  ;  or,  in  short,  whatever  the  par- 
ties agi'ce  shall  constitute  payment  will  be 
regarded  by  the  courts  ar.  payment,  pro- 
vided the  thing  agreed  upon  is  of  soini- 
value.  Kuhn  v.  Gates,  92  Ind.  66  ;  Til- 
ford  0.  Roberts,  8  Ind.  254.  It  has  Ix'eu 
held  in  many  cases  that  payme.it  in  arti- 
cles of  property  will  bind  the  bargain  and 
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Benjamin  ^  seeks  to  maintain  a  distinction  between  money  paid  as 
earnest  and  as  a  part-payment,  on  the  ground  that  earnest  is  paid 


provont   thu   oiiurutioii   of   the  statute  of 
tVaiiiU.     .Sharp   v.    Carrull,   tiii    Wis.    02  ; 
Phillips  );.  0(:iiuil#!(!  Mills,  55  Ga.  63:5; 
Hunter  v.  WetsilJ,'  84  X.  Y.  54i>  ;  Coinlis 
II.  BaliMiMii,  lo  liirli.  573  ;  Lomluu  v.  Biit, 
4  luil.  f>M.      Ill  Whiti^  V.  Dnnv,  .'     How. 
I'r.  52,  it  was  held  that  tin;  giviii;,'  of  val- 
uabli;  iul'oniiatioii  was  as  uH'cctivu  to  taku 
the  ease  out  of  the  statute  of  tVaiuls  as  if  a 
cash  payiuent  had  been  made.      In  (Joinlis 
V.  Uateiiiaii,  10  I5ul).  573,  the  distinction 
is  taken  hetwei'ii  a  [iroiiiissoiy  note  being 
given  to  bind  the  bargain,  as  between  the 
vendee's   own   note   and   that  of  a  third 
party.     The  ease  was  an  exchange  of  a 
span  of  horses  for  two  yoke  of  oxen  ainl  a 
note   for  -S'-O.     The   not(!  was   delivensd. 
The  New  York  statute  drlfers  in  iihrascol- 
ogy  from   the  2J  Clias.  2,  but,  under  an 
act  ju'oviding  that  the  vendee  must  give 
"  something  as  earnest  to  bind  the  bargain, 
or  in   part  payment,"  we  think  the  ven- 
dee's own  promissory  note  would  meet  the 
reipiirements  of  the  seetiiui  ;  particularly 
where,  under  the  contract,  as  in  Coinb.s  v. 
Batoman,  it  was  one  of  the  terms  of  the 
contract  that  the  pirty's  own  promissory 
note  was  to  be  taken  as  a  part  of  the  con- 
sideration for  the  horses.     Sue  (irilUths  v. 
Owen,   13   .M.  &  W.  5S,  64.     There  is  an 
additional  point,  not  notiired  in  Combs  v. 
Bateinan,  10  Barli.  573,  whic^h  would  seem 
to  have  been  suilicient  to  take  the  case  out 
of  the  statute.    LJiider  the  Xew  York  stat- 
ute (2  11.  S.  70,  §  3),  "things  in  action" 
are  included  with  goods  and  chattels  as 
the  subjects  of  sale,  within  the  statute,  the 
delivery  of  which  takes  the  case  out  of  the 
statute.     In  Combs  o.  IJateniaii,  10  Barb. 
573,  there  clearly  was  the  sale,  or  what  was 
e(puvalent  to  it,  au  exchange,  anil  the  de- 
livery of  a  thing  in  action,  under  the  con- 
tract, suiricient  to  take  the  case  out  of  the 
statute.     In  Krohn  i-.  Bantz,  6S  Ind.  277, 
it  is  held  that  the  vendei^'s  promissory  note 
is  neither  earnest  nor  part  payment  to  take 
an  oral  sale  of  goods  out  of  the  statute. 
We  are  not  much  impressed  with  the  con- 
clusiveness of  the  reasoning  in  this  case. 
The  court  say  that  the  [lart  payment  or 
earnest  must  be  something  of  some  value, 
and  that  tin;  note  is  of  no  value  because  it 
has  no  consi.leration  to  support  it,  the  sale 
being  invalid.     Tiio  case  seems   to  some 
tixtcnt  to  ri>st  on  the  fact  that  the  note 
did  not  appear  to  be  a  negotiable   note 
within   the   statute   of  Anne,  or,  as   the 
court  call   it,  not  "  governed  by  the  law 
merchant."  The  case  may,  on  that  ground, 
be  distinguished.     But  in  the  case  of  a 


negotiable  note  in  the  hands  of  a  tliinl 
jiarty,  without  notice,  consideration  is  iiu- 
]ili(Hl ;  and,  theref(jre,  the  note  would  he 
assumed  to  be  of  value.  And  if  the  deliv- 
ery of  the  note  is,  under  the  statute,  the 
giving  of  "something  in  earnest  to  liiml 
the  bargain,  or  in  part  payment,"  tln-u 
there  is  a  consideration  to  support  it,eviii 
in  the  hands  of  the  vendor.  Where  a  salo 
of  goods  is  made,  the  consideration  fir 
whi(di  is,  expressly,  the  promissory  nute 
of  the  vendee,  the  delivery  of  the  vuiy 
thing  —  a  chose  in  action  —  which  is 
the  express  consideration  of  the  sale,  aiul 
which  is  itself  the  subject  of  a  .sale,  wuuM 
seem  to  us  to  be,  without  ipiestion,  tlie 
delivery  of  something  in  earnest  to  hind 
the  bargain  or  in  part-iiaymeut.  .So  fur, 
in  fact,  is  it  payment,  that  on  its  leeeipt, 
and  delivery  of  the  good.s,  action  for  the 
goods  is  suspended  until  after  its  niatiiritv 
and  dishonor.  And  even  after  its  niiUiu'- 
ity  and  dishonor  an  action  will  not  tluii 
lie  for  the  goods  as  long  as  the  di.>hiiii(irnl 
note  is  outstanding  in  the  hands  of  a  lliinl 
{larty.  To  that  extent  it  is  as  a  ]/ayiiieiit 
between  the  original  jiarties.  .Srott  c. 
Bush,  26  Mich.  418,  is  cited  to  sustain  the 
holding  in  Krohu  v.  Bantz,  68  Ind.  27". 
But  Scott  V.  Bush  was  the  case  of  an  oral 
agreement  for  the  sale  of  lands,  and  hijil 
to  be  invalid,  ami,  therefore,  niomy  ]iai(l 
under  the  void  agreement  was  held  to  lio 
recoverable  back  again,  the  contrai't  hein;; 
a  mere  nullity.  Chamberlain  v.  Dow,  lo 
Mich.  319  ;  Hall  v.  Soule,  11  Mich.  494 , 
Holland  v.  Hoyt,  14  Mich.  238  ;  Uriiiies 
V.  Van  Vechten,  20  Mich.  410;  Hio-  v. 
Peet,  15  Johns.  503  ;  Thayer  v.  Hock,  13 
Wend.  53  ;  Duncan  v.  Baird,  8  Dana,  Kd. 
But  there,  of  course,  the  part  payirnnt 
would  not  take  the  case  out  of  the  statute, 
so  there  was  no  question  as  to  what  would 
constitute  a  part  payment.  Hooker  r. 
Knab,  26  Wis.  511,  is  also  relied  on  in 
Krohn  v.  Bantz.  68  Ind.  277.  Hut 
Hooker  v.  Knab,  26  Wis.  811,  was  a  gam- 
ing contract  for  wheat,  there  being  no 
written  note  or  memorandum,  no  part  de- 
livery, nor  any  part  of  the  jnirchase-iiionev 
paid.  The  contract  was  abs(dutely  void 
under  the  statute  of  frauds,  and  was  so 
treated  by  the  court.  A  promissory  note 
was  given  some  six  months  after  the  enn- 
tract,  not  as  earnest  or  part  payineiit  to 
bind  the  contract,  but  in  paynunt  of  ;i 
jiart  of  the  "  dillerence  "arising  out  ot  the 
gaming  contract.  The  contract  itself  hav- 
ing been  a  nullity,  and  the  proMii>s(iry 
note  not  having  been  given  to  bind  the 


1  Benj.  on  Sales,  §  189. 
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to  bind  the  bargain,  while  part  payment  is  only  made  after  the 
bargain  has  been  made  or  bound.     The  distinction,  however,  we 


(iiigiiiiil  contract,  but  merely  to  nieet  the 
ii.jiiSti|ueiiL'(,'.s  of  a  ]ia.st  iiiv.ilid  contract, 
was  very  correctly  held,  as  between  the 
(iiiuiiial  [lartitts,  invalid  for  want  of  con- 
bjclcnitioii.  The  court  said  ;  "The  parol 
[ifjR'ciuent  in  resiicct  of  the  sale  of  the 
wheat,  however  binding  it  niijjht  be  in 
lioiiur,  did  not  create  any  legal  responsi- 
liilitv.  In  Frey  v.  The  City  of  Fond  du 
LM,'-2i  Wis.  201,  207,  Mr.  Justice  Paine 
says:  'It  is  a  general  rule  that  a  prouiise 
til  ]iay  for  a  past  consideration,  for  which 
tliiif  is  not  and  never  has  been  any  legal 
liability  on  the  jiart  of  the  party  luomis- 
ing,  does  not  make  a  contract  binding  in 
law.  It  is  ]ilaced  upon  the  same  footing 
with  a  promise  which  does  not  purport  to 
In;  tor  any  consideration  whatever.'  "  So 
Kiolin  V.  Bantz,  G8  Ind.  277,  so  far  as  it 
cm  be  considered  as  holding  that  the  de- 
livery of  the  vendee's  negotiable  note  is 
not  the  giving  of  .something  in  earnest  or 
]iart  i)ayment  to  take  an  oral  sale  of 
giioils  out  of  the  stiitute,  is  not  supported 
hv  Hooker  v.  Knab,  26  Wis.  511,  or  Scott 
V.  Bush,  26  Mich.  418.  In  New  York, 
tiu'ie  is  not  oidy  the  distinction  we  have 
]K)iiitcd  out,  that  the  words  "giving  some- 
thing in  earnest  "  have  been  omitted  from 
tlu'ir  statute,  but  the  words  "at  the  time  " 
are  in.serti'd  in  tlie  statute.  We  think, 
however,  in  jniuciple  it  is  clear,  where  a  .sale 
is  made  of  goods,  payable  in  the  vendee's 
negotiable  jiromissory  note,  and  the  note  is 
(ti'livered,  that  that  is  such  a  conditional 
piiyinent,  even  "  at  the  time  "  of  the  mak- 
ini;  of  the  contract,  as  to  take  the  ca.se  out 
of  the  .statute.  It  is  not,  as  the  assumed 
non-negotiable  note  in  Krohn  v.  Bantz,  68 
Inil.  277,  was  considered  to  be,  a  mere 
liiomise  to  make  a  payment  at  a  later 
date ;  but  meets  the  re(|uirements  of  the 
statute,  as  a  delivery  of  something  of 
value ;  a  chose  in  action  which  is  itself 
the  .subject  of  a  sale,  and  which,  as  we 
have  seen,  is,  under  the  New  York  statute 
of  IViiuds,  expressly  brought  within  the 
purview  of  that  statute. 

In  Parsons  on  Notes  and  Bills  (vol.  ii. 
p.  206),  it  is  said:  "A  bill,  check,  or 
note  has  lieen  held  to  be  earnest  or  pait 
payment  under  the  17th  section  of  the 
statute  of  frauds  ; "  but  no  ca.sc  is  cited 
to  sustain  such  alleged  holding.  And  in 
Chitty  on  Contracts  (7th  Eng.  ed.  377): 
"The  delivery  of  a  bill  of  exchange  or 
promissory  note,  on  account  or  in  pay- 
ment of  the  price  of  goods  sold  under  a 
parol  contract,  will  take  the  ca.se  out  of 
the  statute,  suoh  instrument  amounting 
to  iiavment  till  dishonored."  So,  in  10 
Petersd.  Ab.   129,  n.,  it  is  said:    "The 


delivery  of  a  bill  of  exchange  or  promis- 
sory note  in  part  luiyment  would  take  the 
case  out  of  the  statute."  And  in  Cirilliths 
V.  Owen,  la  M.  &  W.  58,  64,  Pollock, 
C.  B.,  states  it  as  undoubtedly  established, 
that,  hi  ca.so  of  a  money  demand,  if  the 
creditor  accepts  a  promissory  note,  or  an 
order  for  the  payment  of  money,  on  ac- 
count of  till!  clebt,  that  is  a  sort  of  quali- 
fied or  conditional  jiaynient,  and  may  be 
.so  jdeaded.  Sec  Kearslake  v.  Morgan,  5 
T.  K.  513.  In  Comlis  v.  liateman,  10 
Barb.  ,^»73,  575,  the  court,  quoting  from 
Chitty  on  Contrrcts,  as  above,  .say;  "This 
doubtless  rrfers  to  a  bill  of  exchange  or 
juomissory  note  of  a  third  i>er.son,  and  not 
of  the  purchaser.  The  delivery  of  the  note 
of  the  purcha.scr  can  in  no  sense  be  said 
to  be  a  payment.  It  may  su.'ipend  the 
right  of  action  of  the  seller  for  the  pur- 
chase money  until  the  maturity  of  the 
Jiote,  but  the  absolute  liability  of  the  pur- 
chaser remains.  Not  so,  however,  iri  all 
cases  of  the  delivery  of  the  obligation  of  a 
third  person.  That,  ichcn  ayrecd  to  be 
taken  in  satisfaction,  is  an  absolute  pay- 
ment, and  in  all  cases  the  purcha.ser's  lia- 
bility is  contingent."  But  Chitty  makes 
neither  of  these  qualifications.  He  neither 
confines  the  ca.se  to  that  of  a  bill  of  ex- 
change or  promissory  note  of  a  third  per- 
son, nor  to  the  case  where  the  note  or  bill 
of  a  third  person  is  '  agreed  to  be  taken 
in  satisfaction."  And  his  reason  as  much 
applies  to  the  case  of  a  note  or  bill  of  the 
vendee  as  to  that  of  a  third  person,  such 
instrument  "amounting  to  payment  till 
di.shouoreil,"  or,  as  Chief  Baron  Pollock 
calls  it,  "a  sort  of  qualified  or  conditional 
jiayment ;"  i.  c, ,  in  the  one  case  as  much 
as  in  the  other,  suspending  the  right  of 
action  till  dishonor.  The  language  of 
Pollock,  C.  B.,  clearly  implies  that  the 
"promissory  note,  or  an  order  forth;;  pay- 
ment of  the  money,"  may  be  that  of  the 
party  who  gives  tlie  note  or  the  order  for 
the  payment. 

In  Kichardson  r.  IJicknian,  B.  R. 
Mich.,  16  Geo.  3,  cited  in  Keiirslake  y. 
Morgan,  5  T.  U.  513,  517,  it  was  held 
that  a  plea,  in  an  action  for  gooils  sold 
and  delivered,  of  the  delivery  of  the  ven- 
dee's bill  on  a  third  party  to  the  vendors, 
on  which  the  vendees  remained  liable,  was 
good  ;  even  though  a  bill  of  exchange, 
iMiless  there  is  an  aifreenu'nt  that  it  shall 
bo  so,  is  not  satisfaction.  So,  in  Kears- 
lake r.  Morgan,  5  T.  II.  513,  in  assumpsit 
for  goods  sold  and  delivered,  the  delivery 
of  the  promissory  note  of  a  third  party  in 
favor  of  the  defendant,  and  indorsed  by 
him  to  the  plaintilT,  was  held  to  be  a  good 
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think,  is  even  finer  tlian  the  nice  legal  distinction  sometimes  sought 
to  be  made  between  a  sale  and  a  barter  or  exchange,  which,  as  we 


f 


conditional  piiynicnt,  altlinuf^h  not  an  ac- 
tiiiil  extiiifjiiislinient  of  the  debt.  See  also 
Tapley  v.  Miiitcins,  8  T.  R.  451 ;  Louviero 
V.  Laubray,  10  M'ld.  3(5.  In  Chanil)erlyn 
V.  Delarive,  2  Wils.  393,  in  an  ai'tiou 
for  work  and  labor,  the  evidence  showed 
that  the  dcfciiidaiit  had  given  hi.s  own 
draft  on  a  third  jicrson  to  the  plaintiff 
for  tlie  amount  of  the  claim  ;  and  the 
court,  without  dccidinj;  whether  or  not  the 
instrument  was  a  bill  of  exchanjje  or  nego- 
tiable, held  that  this  was  a  ijualiiied  pay- 
ment, which  becauK!  an  absolute  payment 
when  the  amount  of  it  was  lost,  through 
the  laches  of  the  iilaintilF,  on  the  failure 
of  the  drawee.  So,  in  Burney  v.  I'oyntz, 
4  H.  &  Ad.  5»i8,  where  the  vendee  gave 
his  own  ])romissory  note  to  the  vendor's 
agent  for  hay,  this  was  held  to  be  substan- 
tially a  iiayment,  which  destroyed  the 
ventlor's  lien  on  the  hay  for  the  purchase- 
money.  This  case  we  consider  in  elfect 
an  express  authority  that  the  giving  of  his 
own  proniissory  noie  by  the  vendee  to  the 
vendor  will  take  the  case  out  of  the  stat- 
ute, as  the  giving  of  something  in  earnest 
or  in  part  paymi'ut.  And  see  Ilorncastle 
V.  Farr.an,  3  B.  &  .■ild.  497, —  another 
ca.so  of  the  d(^stru(!tion  of  a  lien  by  the 
acceptance  of  a  bill  of  exchange. 

Where  a  note  or  bill  is  taken  in  full 
satisfaction  and  discharge  of  a  debt,  the 
remedy  is  solely  on  the  note  or  bill,  the 
right  of  action  on  the  original  cause 
of  action  liciiig  extinguishe(l.  Sard  v. 
Rhodes,  1  M.  &  \V.  153;  Frisbie  v.  Larned, 
21  Wend.  451;  IVter  y.  Beverley,  10  Pet. 
534,  5()S  ;  Lewis  o.  I.yster,  2  C.  M.  k  11. 
704.  I'lit  whcie,  as  in  Kearslake  v.  Mor- 
gan, 5  T.  R.  513,  it  is  taken  "  for  and  on 
account  of"  tlie  oriifinal  debt,  and  not  in 
full  satisfaction  and  discharge  of  it,  as  it 
may  be  if  the  parties  so  agree,  on  the  dis- 
honor of  the  note  or  bill  the  original  cause 
of  action  revives.  In  the  one  case  it  is  an 
absolute  payment ;  in  the  other,  a  (puili- 
tied  or  conditional  payment.  Sec  Herring 
V.  Sanger,  3  Johns.  Cas.  71;  Chapman  v. 
Steinmetz,  1  Dall.  •IHI;  Tyson  v.  Pollock. 

1  Penn.  375,  381;  Dayton  V.  Trull,  23 
Wend.  345  ,  Tobev  i'.  Barber,  5  Jolin.s. 
63  ;  Johnson  c.  Weed,  !»  Johns.  310 ; 
Woodcock  V.  B.'iinett,  I  Cow.  711;  Sheey 
V.  Mandi'viile,  (5  Cranch,  253  ;  Newell  v. 
Hussev,  6  Sliep.  24;);  McOinn  v.  Holme.s, 

2  Watts,  121;  iiill  v.  Porter,  9  Conn.  23  ; 
Cave  V.  Hall,  5  ,Mo.  59.  In  either  case,  we 
think,  it  is  clearly  a  giving  of  something 
in  earnest  to  bind  the  bargain,  or  in  part 
payment  to  satisfy  the  17th  section  of  the 
statute.  In  C'ark  v.  Mundal,  1  Salk.  124, 
it  was  held,  that  if  A.  sell  goods  to  B., 


and  B.  is  to  give  a  bill  in  satisfaction, 
B.  is  dischargeil  though  the  bill  is  iievei 
paid,  "for  the  bill  is  ])aynu'nt,"  —  abso- 
lute  if  received  in  satisfaction;  conditional 
l)ayment  if  not  received  in  full  satislailiou 
and  discharge.  By  3  &  4  Anne,  c.  9,  jj  7, 
a  bill  of  exchange  received  for  a  debt  wi.s 
made  "a  full  and  complete  pa\nieiit  of 
such  debt"  where  there  wen^  iarlus  by 
the  holder.  So,  in  New  York,  in  Wayik'll 
■V.  Luer,  3  Den.  410,  it  was  held,  wluMe  a 
member  of  a  co-partnin-ship  cave  his  own 
promissory  note  for  a  debt  of  the  liini,  as 
payment  and  in  satisfaction  of  the  debt, 
it  extinguished  the  original  indebtedness. 
In  Ireland  v.  Johnson,  28  How.  Pr.  ltj.3, 
IJ  Abb.  Pr.  392,  the  decision  in  Coiuiw  v. 
Bateman,  10  Barb.  574,  is  followed  by 
Prindle,  county  judge,  who  held,  rever.v 
ing  the  decision  of  the  .lustice's  (,'oint, 
that  where  a  sale  of  a  machine  was  mide, 
for  which,  as  the  express  condition  of  ilio 
sale,  the  vendee's  promissory  note  was  to 
be  taken,  which  was  given  and  reruived, 
this  did  not  take  the  case  out  of  the  stat- 
ute. The  county  judge  restccl  his  judg- 
ment on  two  grounds:  (1)  that  the 
promissory  note  was  only  a  proir.i.se,  and 
amounted  to  no  more  than  a  inomise  i)y 
the  vendee  to  give  credit  on  his  books  to 
the  vendor  for  a  previous  indebteilne.ss ; 
and  (2)  that,  as  the  note  was  not  an  ab- 
solute extinguishment  of  the  debt,  tiicre- 
fore  It  was  not  a  payment  of  it.  But  a 
negotiable  promissory  note  is  more  tliaii 
a  mere  promise.  It  is  an  assignable  clinsc 
in  actum;  a  commercial  commodity;  tlie 
subject  of  a  sale  ;  and,  in  tiie  New  Vorlc 
statute,  is  clas.sed  with  gootls  and  ciiiittcis 
as  the  subject  of  a  sale  cipiaily  with  llieiii, 
and  reiiuiring,  to  consiunmate  the  side, 
the  same  kind  of  evidence,  llesides,  it 
was  the  identical  thing  which  was  auroed 
upon  as  the  consideration  for  the  sale  of 
the  machine,  and  was,  umpiestioiiably,  a 
valid  consideration  for  siudi  sale.  .\iid 
while  it  is  not,  as  payment,  an  absolute 
extinguishment  of  the  diibt,  neither  is  the 
negotiable  note  or  bill  of  exchaiijie  of  a 
third  party,  unless  under  facts  which  slmw 
that  it  has  been  received  as  such.  Kenr.s- 
lake  V.  Morgan,  5  T.  R.  513;  Vasteen- 
burgh  ».  Hoffman,  15  P.arb.  28;  Huidiek 
V.  Green,  15  Johii.s.  247  ;  llu^'lies  v. 
Wheeler,  8  Cow.  77;  Conro  v.  Port  llenrv 
Co>,  12  Barb.  27;  Waydell  r.  l.iier,  3 
Pen.  410,  and  other  authorities  cited  in- 
ns above.  But  it  is,  in  the  one  case  as  in 
the  other,  a  qualified  or  conditional  I'ay- 
ment,  suspending  the  orif;inal  cause  of 
action,  an(l  entirely  extinguishing  it,  and 
becoming  an  absolute  payment  of  such 
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liavo  sllOVVn  1   hnq   ni-.>«f      II  ^'^ 

»as  never  paid     nt  I  , '''  '^  "^  ^'^'«^««ee.  L>,.t  oarno  . 

^        ""til  the  bargain  had   been  i     ,i           '^  ™^"^.^ 

"n«.nal  cause  of  actiot,   on  H.„  .  ^"^' '    ^"J,    UllleSS 

li.iit  ol  til..  .„.., 1    ,  '  °"  t''fi  due  nnv.     „i.„,._  '    "'"^SS 


original  cause  of  artiou   n,,  fi      . 

'"'■'It  of  tlie  note  or  I.   I  '  f      *'"'  ^'"^  I'ny- 

-''M.l,.at.o„of-^oo./s    ^     '''''-'•.amli,. 
'■'k^'  th..  lase  out  oCtI,.    .'      .  l'"^"'t'"t  to 

otlu.«is,,.arod  "id    Un?''''^' ">''*'•■'' ''"'>' 
^''''''"''l''''''-'il'l.    .s\u  l'r"''l«'''^''''^'N 


-  ^'-  «ivi';.  anoti.rs   ,,,  „F-; - ; 


'*'c'k  would  b.?  ,  „  ,'^  '"''.'•''.  and  his 
°tl'o.-.s  to  ,,ay  sone  iS^  "'/"action  to 
""li  i-.gotiable  note  o  ^V;  '^  ^''"^^  hi. 
'*'i'^"'«-',  would  not  be  J  1  °""  '^'""f 
-«<ndd  take  the  i-ou'^'f'''^''"^ 
;^t^'t"'c  as  the  \ew  Vork  ,/  T";  '"""^h  a 
l''-''ause  it  is  niorelvli..^"^!' ""'■■•»"•». 

^'^f 'al  absolute  ,.a"v  n  nt  i  if'^'.  ''»^'  ""' 
olieis  ,Mon,is.siry  nott  in  '  «,'^"'K  «"■ 
"'"■^H-'lian^e,  would  be  no  1^^'''^''^ «  f^'" 
I"3""'iit  "made  at  the  ?n  ''■■ ''"  "-■t""' 
'^•-'  '--'t  only  an  ider  '"'■'■  ^''^^^•""iJ 
'  t''"'l  Puru        V  '     '-,  '"'*"■»«  t''<'ae   or 

"ot'-  o''  hill  of  ev  wn  •?'",'  I"""''«.sor; 
^^'"  tl'ink  the  no 'it  "fr  ^T'f  ^vouki  hi. 
"»tt'  or  bill  o  '/v. l^'^t'e  promissory 
^'•-'■'■dhyli.:.'    :^;<;^,tf'evende.^ 

l'".>'"'""t.  will  not  t  I     h"*'  "'■  1""'"i^''J 
•statute  of  f,..  ,  l"     ;  ''  "'.''  case  out  of  the 

r''''-'^''allybt '',::;!?  ,.«J«y'..ent 
Hie  verv  terns  of  f  ,  '"Ifiinient  of 

'""'"•'''■"    t   e„,tt^'•M'^''■''''^"''«ale; 
"^"'^''  ('"vmont  fo.'H,    *''^«g'•'■''d  condi. 

'"«. 1^  ~;i,riiH''''' '"'•''''■"' 
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cnase,  sous  to  n./.l-..  *i 

«-t  contract  a  ?  ml  I'"  ''i'-V"'''!'  on  tho 

°"t   of   the   statuu    o     .        .'"'^'^•■'"'•^ond 

;■"";■'  [-■'■'  that, „:,„,;'";  •^-  i^ut  the 

l'a-1  ti'cir  iiiWebt.  I, '  "    /  !'^  I""vhasers 
l""vhased     in    enn.  '  ""^  "ool  first 

"^'■«'"'-"t.  this^:     X'aT    "'■    ""^    "«^ 
•''-■vv  contract;    the  '''"'"'•■"'""  the 

statute,  to  vaidate,  ;";■'"•  ""•»'•■'•  the 
'-e  J'<*.vn<cnt  of  ZTT'  ""••'<t  bo 
)"-'^''-  of  the  ifoods'o  I  /  "T  l'">'''ase. 
*o''^'l't  to  be  tnf  ,;,  ''^''^i'l'-'  ^'ontraet 
vendors  onlv  ,,.,',,,  J"  ""'*  case  the 
J"t  of  woofo  r         "     "  ^r"  "-  «^-co, 

1!""' 'or  the  first        ''Th'v"""'^''^-^^-^'''« 
tJ"'  h'st  lot,  but  the,         •  "''''■''  l""<l  for 

«ot   the  Riv'in"  a         '  •"'"'"^  '"'■  "'"t  «•«' 
^thc-'-cond      ?'rV"'''''^^ 

'■'•■■'t  Jot  forndng  i  ;';7;r' '"'•  *'•« 

'or  the  second   but     J  ,'  ''"'  I''''vniont 

f-ll  of  the  ex!  J";^;  :,;!''■/%  a  l4.:e,.ti; 
'ot,  so  that   hul  t  ^"'"  'o'   tl'f  tirst 

'r-<  thi'en  ..'  .I,-™'"!  '"t  •-»  Te' 
Jot  Would  have  ,,,'■'■'•  "'O'lt'V  of  that 
tl'atnopatS        :'y'p'''''l-'l/slK, 

Allen  /A,.d;4  1'l^Vn'S'^''*'» 
at-'endants  sold  th..  ../.".inHn'^'^'  "''"^■'■«  "'« 
da'l'a^'ed  raisins  by  '•  r  "  ''""""Xv  of 

I'Ja.nii/rs  ,,„.;  Xr  t  :  "^''■'''■""■"t.  the 
"■'VHig  then;  t"he  ,laiti,-''T''V'""'  ''- 
l"-' '•■''t  of,  and  to  be  ,    H',^'"^"  the 

a/'ts,  the  amount  of.,  ^'^  ''"'  "'''''''nd- 

f'e  gover,,na.,tsho,  Id ':,;,'■*'"■':  ''"ties  as 
;"'ts.  The  defend  an  '  """'  '  ^'  ''^''•■"d- 
t'o>",  the  fiovern:'"., :''■":■'■''  ^^^'«2.51 
«l"ch  thev  refus  ,  t„  ,  '■'■'"'•"  <l"ties. 
;."«,  alleging  tia'  ,e:,E:/;'  ^''"  l''a"'- 
the  A,,^,  y„,.j^  Stat  te  n.  f  ^^  T"  "'tl.in 

?aleofathi,,gi„So^°',  '•'"''•  ««  the 

'ng  of  the  sh.t  te        I„7   ""  ^''"  ""■«"- 

'at  the  agreenun-t  for     ,.  ''f  'T'  '''''d 

tlie  return  duties  „•.,.   ;        ,."'''"''"o"  of 

^•^;';'"duties,  .:;;t'!\'''r'.'V'^''ti.e 

°'.tl-e  raistns,  and  t  ■  tl  '"VV"  *'"'  I'"ce 
;;''-^i''stook\he  ea  :'o  ''J'/'^^Oofthe 
<»"  another  groun,  t,  '  •'  '"  ■'''atute. 
^■^■7.  «'oundVk  "'',,;•  ;;^''r\«a.s  the 
-seeking  to  avoid  ,1  '  V  defendants  for 
to  tl.e].laini^"'tX  :;'■'-'■  the  duti^ 

^    t''M'''rehase  of  ,1,     ''•'"■■''  ••"'■'■"■t- 
"glH  to  the  ret,    n      „,'"""'"' 0'' tJ-e 

f '^'t  elaime,!    1        h      ' .      V'*'  '''■^  "■'« '"'' 

c'la^eofgoodsand      n'rr'"^'- "''•''•■ 
I'7''n'.'.^l  was  for     ,,    ,  S, /'^  "'•t'"".  t 

«a.l';of  goo.i,s  ami  tl      ,    i  '    T'  ""-'  a^*  "'e 

"■'tl.iu  the  vety  t.2s    '      1'"'::.'  "'■'•'''''■'<« 

statute,  the  payn.,"' ,.'"'.  ^V'"'  ""'^'^ 

of  the  deliver'v,  w"    If     i  \  ""''■l"'"<Ient 

'^a-'^"  out  of  th.    Ht,'  '"Sf"  t'-'I^^the 

thing  in  action  Itt^^i^^^^^^^ 

""^  light  to  the  return 
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earnest  money  has  been  paid,  or  one  of  the  other  clauses  of  the 
seventeenth  section  of  the  statute  has  been  acted  on  to  take  the 
case  out  of  the  statute,  the  ett'ect  of  a  payment,  wliether  it  he 
called  "earnest"  or  "part  payment,"  is  to  ^'•liiid  the  burgain," 
and  without  such  .payment,  Avhethcr  it  is  called  "earnest"  or 
"  part  payment,"  there  is  no  bound  contract.  So  the  distinc- 
tion is  purely  imaginary.^ 


'i 


of  tlio  duties  —  as  to  the  fjoods.  Miinsell 
I'.  Lewis,  2  Deiiio,  2'JI,  is  in  principle, 
though  not  a  dn-is'um  under  tlie  stiitute 
of  I'riuids,  aniilo;,'oiis  to  Allen  v.  Afjuirre, 
7  N.  Y.  (3  .Scld.)  543.  And  see  McFar- 
land  V,  Ciary,  6  Wend.  2'J7;  Henry  v. 
Bank  of  Silina,  5  Hill,  523  ;  Wheeler  o. 
ileFarland,  2  Denio,  183. 

1  Under  the  statute  of  frauds  the  con- 
tract is  alike  bound  by  whatever  is  given 
or  paid  as  earnest  or  part  payment.  The 
term  giving  something  "in  earnest  to  hind 
the  bargain"  was  a  eolloqiiialism  in  com- 
mon use  in  Kngland  before  the  enactment 
of  the  statute  of  frauds,  and  was  simply 
introduced  into  the  statute  as  a  term  in 
connection  with  sales  of  personal  property 
then  commonly  in  use.  The  term  "earn- 
est "  appears  in  Pordago  i',  Cole,  1  Saund. 
319,  which  was  decided  in  20  &  21  Car.  2, 
or  some  nine  years  before  the  statute  of 
frauds  was  enacted,  and  is  there  treated  as 
synonymous  with  part  payment.  There 
the  plaintiff  had  given  live  shillings  "as 
an  earnest,"  and  the  action  was  for  tlie 
residue  of  the  purchase-money ;  tliat  is, 
^£774  15s.  of  the  total  purchase-monev  of 
£775.  So,  in  Langfort  v.  Adm.  of  Tfler, 
1  Salk.  113,  where  there  wns  a  payment 
of  £50  on  account  of  three  tubs  of  butter 
purchased,  the  payment  of  thin  large  por- 
tion of  the  purchase-money  is  called  "earn- 
est." And  in  Walker  v.  Nussey,  16  M.  & 
W.  302,  where  the  cjuestion  was  whether 
there  had  been  a  i>ayment  of  £4  14s.  lid. 
on  a  purchase  amounting  to  £20  18s. 
lid.,  Pollock,  C.  B.  (at  p.  304),  and  the 
other  judges  put  the  question  as  to  wliether 
what  took  place  amounted  to  "  a  giving  of 
earnest  or  in  part  of  payment,"  treating 
the  terms  as  entirely  svnonvinous.  In 
Morton  v.  Tibbett,  15  Q."^1J.  428,  too,  the 
terms  are  treattjd  as  being  essentially  the 
same  :  "The  payment  of  any  sum  in  earn- 
est to  bind  the  bargain,  or  in  part  pay- 
ment, is  sulficient.  .  •  .  Part  payment, 
however  minute  the  sum  may  be,  is  suffi- 
cient." In  Blenkinsop  v.  Clayton,  7  Taunt. 
697,  the  terms  are  treated  as  convertible. 
There  the  question  was  whether  a  custom 
well  understood  in  the  north  of  England, 
called  "the  striking  of  the  bargain,"  and 
which  was  closely  akin  to  the  old  common- 
law  practice  in  force  in  England  of  "giv- 


ing something  in  earnest  to  bind  the  bar- 
gain," was  such  a  pnrf  jvujmcid  as  coiiipjii'il 
with  the  statute  of  iiauds.  There  the  de- 
fendant olfered  £45  for  a  horse,  wliiih  tin: 
plaintitrs  servant  agreed  to  accei)t ;  and, 
taking  a  shilling  in  his  hand,  drew  tiie 
edge  of  it  across  the  defendant's  hand,  uinl 
replaced  the  shilling  in  his  own  pocket, 
which  the  witnesses  called  "striking  olf 
the  bargain."  From  the  marginal  note  nf 
the  case  this  seems  to  bo  triMted,  under 
the  local  practice  or  custom  in  the  north 
of  England,  as  though  e(|uivalent  to  the 
giving  of  earnest  money  by  the  purchaser, 
but  the  court  held  that  as  there  never  wiis 
any  jiayment  or  transfer  of  the  sliillinj,' 
even  for  a  moment,  it  was  not  a  part  pay- 
ment within  the  statute  ;  that  is,  that  the 
transaction  did  not  amount  to  the  givinj; 
of  earnest,  or  in  part  jiaynient,  to  satisfy 
the  statute.  In  Howe  v.  Hay  vard,  108 
Mass.  54,  the  parties  made  an  iral  con- 
tract for  the  sale  and  purchase  of  the  stock 
of  a  livery  stable,  and  each  of  them  de- 
posited §200  in  the  hands  of  a  third  party. 
The  plaintiff  contended  that  the  money 
deposited  by  the  defendiint  was  given  in 
earni  it  to  bind  the  bargain  or  in  part  |>ay- 
ment.  The  defendant  contended  that  it 
was  nnder  an  agreement  that  the  sum 
should  be  forfeited  in  ca.se  he  refused  \vitli- 
out  just  cause  to  perform  the  coiitnu't. 
The  jury  found  that  it  was  not  deposited 
in  earnest  or  in  part  payment,  but  was  de- 
po.sited  as  a  forfeiture  ;  and  undiT  the  in- 
structions of  the  court,  the  action  Ix'ing 
for  broach  of  the  contract  to  buy  the  stock, 
they  found  for  the  defendiiut.  The  ]ilaiii- 
tiff  claimed  that  as  the  money  was  depos- 
ited as  a  forfeiture  it  amountecl  to  "earn- 
est "  within  the  statute  of  frauds.  Hut 
the  court  held  tliat  it  was  not  a  part  pay- 
ment, and  as  the  term  "  earnest,"  as  used 
in  the  statute  of  frauds,  is  regarded  as  a 
part  payment  of  the  price,  it  wii;  not, 
therefore,  equivalent  to  an  earnest  to  bind 
the  bargain,  or  part  i)ayinent,  and  there 
was  not  a  valid  sale  within  the  statute  of 
frauds. 

Usually  what  was  given  at  the  time  of 
the  sale  under  the  oM  English  jmietiee, 
which  was  recognized  in  tin;  statute,  was 
called  "earnest,"  although,  as  we  have 
seen  by  the  cases  above  cited,  whatever 


PART   V.J 


EARNEST  OR  P^RT  PAYMENT. 


281 


Earnest  and  mi.f  ^„ 

even  before  tlJZuTo'T'  ^^'^  ^^^^'^^''^^  in  effect  t. 

"Jf  T  innn  '^^''tute,  at  eoniniou  law     ru,    "  P"*^^*  t''e  sanio 

it  a  man  agrees  with  another  fnV        ,       "^  ^'«ckstone  savs  • 

"'^^7  not  c.rry  tJ,em  avvav  b    ore  h,V""^^  ''  ''  ^^''•^'^'"  pHce  I  e 

no  sa  e  w.thout  payment;  ^^3^  e  o     I'  ''"''^  '"•  ^'^^'^  '  ^o  ''t  s 
And    hereiore,  if  the  vender  sa       t,       ''^^  ^^'  ^-^f"'«««J    agreed 

-umls  and  t],e  vendee  savsLwi,\r  T'"  ^'^  '-^  ^^'-^^^  is"  fn?; 
''^  '^tmek  ;  and  they  are  neither  o    /        '"''  ''"""^•^'  «^e  bar  'a 
vidod  imiuodiate  ..^session    1        ,'"''"  ''^^  ''•^^''^y  to  be  o/f    , 
lu'itl.o..  fi.  i  ^'^'^(-ssion  be  tenderofl  l.i-  fi       .,  "'^  pro- 

nutl.ei   the  money  be  paid,  nor  tbo         ,     '"^  °*''^''  «'*de.     E„t  if 

i^"tif  anvpart  0    1 1  e  /  ^      '^'°''  °^  ^^'e  Roods  aV.       i    ^""" 

aiue  01  ilO,  or  more  sl.nii  i       \  ,  "'^  sale  of  o-ood<,  f^ 

rt'co  ves  nart  nf  fi        "'^''^"a"  oe  val  d,  nnless  H.n  1        ^"^"s,  to 
unless  L  ^^''^  ^°^^8  sold,  bv  wov    J  "'"^'^''^'^^"ally 

b   „'""■''  '''"""•"ff  of  Land,  wfs  S  ^'  """"'«  ""  "'<=  ""'th- 
"'?aiii;  a  custom  Bliidi  ,„.,  .;-ii  "''  "ccessary  to  l,i,„l  » 

A  sale  «„.  ™.,d„  ,™.!:i,:d"r^::  r?  ■"  r  ^  --■^■■■•>  c!;;;;'™  r 

ras   m'rnn    ;.,    


"'■''"y  ■'^ol'l  tile      t  •,,,J^''*^  t  'e   plaintiff 

file  money  fio,,,  I,,  ""•*'  "'"*  "'is'icd 
''•St  that  Cve'^  ;'',^V7'"gthnt''itis 
'''^i-e  ^vill    he   Z   J       '"'rgani,   so   that 

Jif.'lefrnda^t  then'  "-rth'"  ^''''^   "'«•'' 


|^''^S.^^:;.r^--"n^e..the 

'''-''•'cted  from   tl„      ,,'"  ^'.'^  V\''nnul\\  w^s 
"tp  of  ira,„is  there      ,i     .  '"'  ^  "''k  stat- 

f?t,  b«t  the  f.,';'°''f"''^'"'*^t°  «■•"■"- 

b>"d   the   har^a,   ••  l''?,''">"'"'^"t  "to 

till!  English  .stafntei).^""'  ««   >"'der 

a  fol  oquialisni  i,.  ,.„    '  "^  ''•''^■e  s<ei),  as 

«t  the  ?ime  01  t  ,  ™";"I?"  "f  '"  '''"""'•^"^ 
"^  and,  in  fac ^  Z  Ti^  f  ^he  stat- 
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Like  very  macli  of  our  commercial  law,  earnest  was  derived 
from  the  civil  law.  Pothier  says  of  it,  "  Eui-ncst  is  accustomed  to 
be  fi,i\Qn  by  the  buyer  to  the  seller,  in  ordi-r  to  serve  as  a  proof 
that  the  hanjain  is  condiuled.  Ajid  therefore  Cujas  dermis  it, 
quod  ante  pretium  datnr,  et  fidem  facit  contractus  facti,  tutixque 
pecunia;  sohendce.  It  is  not  of  the  essence  of  the  contract  of  sale, 
which  may  be  made  without  the  givinj;  of  earnest,  since  the 
parties  may  agree  upon  some  other  mode  of  proof  than  that 
which  results  from  earnest.  The  earnest  given  by  the  buyer  some- 
times consists  of  a  sum  of  money  ;  in  which  case  it  is  considered 
to  be  given  on  account  of  and  to  be  deducted  from  the  price  wliicli 
the  buyer  is  obliged  to  pay.  The  ])Cople  in  our  province  call  this 
kind  of  earnest  money  of  adieu,  because  it  is  a  piece  of  moii' y 
given  by  the  buyer  to  the  seller  after  having  concluded  the  haryain, 
separate  and  say  adieu.  Sometimes  the  buyer  gives  some  othc" 
thing  than  money  as  earnest.  The  Romans  had  a  custom  of  giving 
a  ring.  The  seller  in  this  case  has  the  right  to  retain,  as  a  sort  of 
pledge,  the  thing  given  as  earnest,  until  he  is  entirely  jiaid. 
When  he  has  been  entirely  paid,  he  ought  to  render  it  to  the 
buyer.  Tlie  law  gives  the  buyer,  in  this  case,  an  action  for  a 
recovery  of  the  earnest."  ^ 

Our  own  old  common-law  writers  are  to  the  same  effect.  Nov, 
who  wrote  in  the  beginning  of  the  seventeenth  century,  says,  "  If 
the  bargain  be,  that  you  shall  give  me  ten  pounds  for  my  horse, 
and  you  give  me  one  penny  in  earnest,  which  I  accept,  this  is 
a  perfect  bargain ;  you  shall  have  the  horse  by  an  action  on  the 
case,  and  I  shall  have  the  money  by  an  action  of  debt."  ^ 

A  much  earlier  common-law  writer,  who  wrote  in  the  thir- 
teenth century,  says,  "  A  purchase  and  sale  is  contracted  when 
the  price  has  been  agreed  upon  between  the  parties  contracting, 
provided  that  something  has  been  received  by  the  vendor  in  the 
name  of  earnest ;  for  what  is  received  in  the  name  of  earnest  is  an 
argument  of  a  contract  for  purchase  and  sale.     And  if  a  writing 


1  Pothicron  Sales,  p.  6,c.  1,  pi.  506,507. 

2  Noy's  Max.,  c  42.  "If  a  iimn  by 
word  of  mouth  sell  to  me  his  horse,  or 
iiuy  other  thing,  and  I  give  him,  or  prom- 
ise him  nothing  for  it,  this  is  void,  and 
will  not  alter  the  property  of  the  thing 
sold.  Hut  if  one  sell  me  a  horse,  or  any 
other  thing,  for  money,  or  any  other  valua- 
ble consiileration,  and  the  same  thing  is 
to  be  delivered  to  me  at  a  certain  day, 
and  by  our  agreement  a  day  is  set  for  the 
payment  of  the  money,  or  all  or  jiart  of 
the  money  is  paid  in  hand,  or  I  give  earn- 
est money  (although  it  be  but  a  penny)  to 
the  seller,  or  I  take  the  thing  bought  by 


agreement  into  my  possession,  where  no 
money  is  paid,  earne.st  given,  or  duy  .^I't 
for  the  payment, —  in  all  these  tascs  tlieiv 
i.s  a  good  bargain  and  sale  of  the  tluiii;  to 
alter  the  projicrty  thereof;  and  in  tin'  fii-'t 
ease  1  inay  have  an  action  for  the  tliiiit:, 
and  the  seller  for  his  money  ;  in  the  sii'- 
ond  case  I  may  sue  for  and  recover  the 
thing  bought ;  in  the  third  I  may  sue  for 
the  thing  bought,  and  the  seller  for  the 
residue  of  the  money;  in  the  fourth  case, 
where  earnest  is  given,  we  may  have  re- 
cijM'ocal  remedies,  one  against  another ; 
and  in  the  last  case  the  seller  may  sue  for 
his  money."    Sheppard's  Touchstone,  224. 


,     ''■"in  .'lis  ou-n 
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treated  more  like  a  forfeiture,  as  iu  the  case  of  Howe  v.  IFaywuid.' 
tlian  as  it  is  now,  a  piiyiuent  absolutely  to  biud  tlu;  bargaiu  without 
the  option  of  liavinj;  it  treated  simply  as  a  forfeiture.^ 

Under  tiie  Eugli.sli  statute,  and  under  sueU  other  statutes  as 
are  in  effeet  the  same  as  it,  the  giving  of  earnest  or  ])art  payiiKJiit 
of  the  purchase-money  to  bind  the  contract,  may,  like  tiic  pmt 
delivery  of  the  goods,  or  the  signing  of  the  memorandum,  be  eiliicr 
at  the  time  of  the  making  of  the  contract,  or  at  any  reiisun- 
al)le  time  suljsccpient  thereto,  —  a  reasonable  time,  in  tiie  absi.'ini' 
of  the  cancellation  of  the  contract  in  the  mean  time,  Ijcing  at  any 
time  before  action  is  brought  on  the  contract. 

IJlackstone,  correctly  wc  think,  treats  the  delivery  of  part  ot 
the  goods  by  the  vendor  as  "  earnest"  to  bind  the  sale,  just  as  ho 
treats  payment  of  a  part  of  the  price  by  the  vendee  as  "  earnest 
to  bind  the  bargain."  Jlis  language  is, ''  No  contract  for  the  sale 
of  goods  to  the  value  of  £10  or  more  shall  bo  valid  unless  tlio 
buyer  actually  receives  part  of  the  goods  soh\  by  way  of  c((nirKt 
on  his  part;  unless  he  gives  part  of  the  price  to  the  vemlur />// 
way  of  eanient,'"  ctc.'"^ 

Thus,  many  of  the  decisions  relative  to  the  part  delivery  of  tlio 
goods  as  "  earnest"  to  biud  the  bargain  are  equally  ajiplicahic  to 
the  payment  oJ  part  of  the  j)rico  as  earnest  for  the  same  pui'p(jse. 
Cooper  V.  Elston*  holds,  that  where  there  had  been  a  sale  hy 

dischari^eil  from  his  oblisiition,  thoiigli  the 
one  oll'iiis  to  lose  the  enniest,  or  the  oUier 
to  pay  (loiil)hi  the  amount.  As  the  Oiivn- 
est  is  given  in  tliis  case  in  order  lo  con- 
firm tile  contract,  and  to  render  it  more 
certain  and  known,  it  wouhl  he  absurd  to 
give  it  an  ell'ect  to  destroy  the  contract  by 
destroying  the  obligations,  rights,  and  ac- 
tions which  result  from  it.  .  .  .  Though 
the  buyer,  who,  after  the  conchisioii  of  the 
bargain,  gives  eainest,  refuses  to  execute 
the  bargain  and  to  pay  the  ])rice,  if  he  is, 
notwithstanding,  constrained  to  pay  and 
does  pay  it,  he  ought  not  to  lose  the  earn- 
est, which  ought  to  l)e  restored  to  him,  or,  if 
it  consist  of  a  sum  of  money,  to  be  deducted 
from  the  i)rice  ;  for  it  is  only  in  case  of  a 
non-execution  of  the  bargaiii  by  his  refusal 
that  he  ought  to  lose  it;  i)ut  wlien  he  [lays 
it,  though  l)y  constraint,  the  bargain  is 
executed.  Tliere  is  more  ditficulty  when 
the  seller  does  not  really  execute  the  con- 
tract, but  is  condemned,  in  default  of  exe- 
cuting it,  to  the  damages  and  interests  of 
the  buyer.  I  think  that  even  in  this  case 
the  buyer  can  claim  nothing  more  than  a 
return  of  the  earnest,  and  not  a  restitution 
of  double  the  amount ;  for  the  restitution 
of  double  the  earnest  being  a  penalty, 
which  stands  in  the  place  of  the  damages 
aud  interests  resulting  from  the  non-execu- 


tion of  the  contract,  the  buyer  wnuM  cinise 
Inmself  to  be  twice  jiaid  for  the  saini- 
thing  if,  after  being  fully  satisfied  for  his 
damages  and  interests,  he  could  also  iciiii- 
pel  a  restitution  of  double  the  earnest, 
contrary  to  the  rule  of  eiiuiry.  linm 
fides  no)i  piUifur  lU  bin  ulvin  iwirfnlnr. 
Dig.  50,  17,  .17."  Pother  on  Sales',  p.  rt. 
c.  1,  pi.  508,  509.  The  law  with  us  umlrr 
the  statute  of  frauds  is  exa'tly  as  it  was 
claimed  by  Weissenibacli,  Vinnins,  aii'l 
Pothier,  to  have  been  by  the  civil  law 
with  respect  to  payments  of  enrnest-tiioiHV 
or  part  payment  to  bind  a  contract,  wiii'li 
has  not  bt!en  merely  proposed,  Itut  lias 
been  concluded. 

1  108  Mass.  54. 

2  In  Neil  V.  Cheves,  1  Rail.  (S.  V.):<r,, 
after  the  payment  of  fifty  dollars  as  earn- 
est-money on  account  of  the  ])iu'ohasi'- 
money  of  cotton,  the  ])n)perty  in  the  I'ot 
ton  not  having  vested  in  the  vendee;  when 
the  court  held,  under  the  fa(;ts,  that  tti' 
vendor  had  the  right  to  rescind  tlio  con- 
tract, it  was  also  held  that  the  vendue 
was  entitled  to  recover  back  the  fifty  dol- 
lars. Parker  v.  Steward,  34  Vt.  127,  is  to 
the  same  effect. 

8  2  Bl.  Com.  448. 
*  7  T.  R.  14. 
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sample  of  fifty  (iiiarters  of  wheat,  the  delivery  of  the  sample, 
\\\\kh  was  no  part  of  the  fifty  quarters  wliich  were  to  be  deliv- 
ciod,  was  not  siillicient  to  l)nul  tin  bargain  so  as  to  take  the  case 
out  of  the  statute.  Tho  delivery  of  the  sample  was  not  made 
until  two  days  after  the  day  of  the  sale  ;  l»ut  tlie  court  imply 
that,  notwithstanding  this,  had  the  samplo  been  a  part  of  the 
•iiiods  which  woro  to  1)0  doliverod,  this  post  delivery  would  liave 
taken  the  cast;  out  of  the  statute.  So  in  Damon  v.  Osborne,' 
ulR're  a  quantity  of  bricks  was  sold,  and  it  was  clainuHl  that  the 
case  was  within  the  Statute  of  Frauds,  because  the  value  of 
tiic  goods  contracted  for  exceeded  £10,  and  there  was  no  earnest 
paid,  no  contract  in  writing,  and  no  pai't  of  the  goods  was  deliv- 
ered <(t  the  tunc  uf  the  sale  ;  the  coiut  held  that  a  I  livery  of  part 
of  the  goods  within  a  reasonable  time  after  the  stii  would  have 
been  sutlicient  to  have  taken  the  case  out  of  i\\r  .statute. 

In  WhitwcU  V.  Wyer,^  a  quantity  of  nun  w.  ^  sold,  none  of  it 
lioiiig  then  delivered,  no  payment  being  made  lo  bind  the  liurgain, 
nor  anv  km  norandum  of  the  agreement  being  made  Nine  days 
after  the  date  of  sale  the  vendees  made  a  part  pci}ment  of  £1000 
I.  the  price.  The  court  held  that  this  payment  established  a 
contract  which  might  be  enforced,  notwithstanding  the  provisions 
of  the  statute  ;  and  that  what  took  jilacc  between  the  parties  at 
the  time  of  the  ])art  payment  was  incorporated  into  and  became  a 
part  of  the  original  contract,  as  it  only  then  became  a  contract 
which  the  law  would  enforce. 

In  Townscnd  ?'.  Ilargravcs^  the  court  sustained  an  action  on  a 
vorlial  contract  where  there  had  been  a  delivery  of  part  of  the 
goods  several  days  after  the  time  the  contract  was  entered  into. 
The  court  there  held,  that  except  that  the  statute  provides  that  no 
action  shall  be  brought,  there  would  be  no  good  reason  to  hold 
that  a  memorandum  signed,  or  an  act  of  acceptance  proved,  at  any 
time  before  the  trial,  would  not  be  sutlicient. 

It  was  claimed  in  Bill  v.  J}aniont*  that  part  acceptance  of  the 
•roods,  earnest,  or  part  payment  would  take  the  case  out  of  the 
statute,  where  either  of  those  acts  had  been  performed  even  after 
action  brought.  Ihit  the  court  held  otherwise,  Parke,  ]>.,  saying : 
"With  regard  to  the  point  that  a  memorandum  in  writing  after 
action  brought  is  sufficient,  it  is  certainly  quite  a  new  point,  but  I 
am  clearly  of  opinion  that  it  is  nntenjble.  There  must,  in  order 
to  sustain  the  action,  be  a  good  contract  in  existence  at  the  time  of 
actiun  hrmKjht ;  and  to  make  it  a  good  contract  ujder  the  statute, 
there  must  be  one  of  the  three  requisites  named.     I  think,  therc- 


1  1  rick.  476. 

2  11  Mass.  6. 


8  118  Mass.  325. 
♦  9  M.  &  W.  36. 
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fore,  that  a  written  memorandum,  or  part  payment,  after  action 
brought,  is  not  suTicient  to  satisfy  the  statuta."  Er<jo,  if  done 
before  action  brought  at  least  within  a  reasonable  time  after  the 
verbal  contract  is  entered  into,  it  is  sufficient  to  satisfy  the 
statute.  See  Tisdale  v.  Harris  ^  as  to  a  memorandum  signed 
several  days   subsequent   to   the   verbal   contract. 

So,  in  Leather  Cloth  Co.  v.  Hicronimus^  a  memorandum  in 
writiug  made  by  the  defendant,  after  the  goods  had  been  delivered 
to  a  carrier  and  been  totally  lost  at  sea  while  in  his  hands,  was 
held  sufficitiiit  to  take  the  case  out  of  the  statute.^ 

And  in  Marsh  v.  Hyde  *  the  facts  showed  a  completed  sale  by 
oral  agreement,  with  au  acceptance  and  receipt  of  part,  subsecniont 
in  point  of  time  to  the  original  contract,  which  was  held  to  take 
the  case  out  of  the  statute.  But  where  a  subsequent  acceptance 
of  a  part  is  relied  on  to  take  the  case  out  of  the  statute,  it  mnst 
appear  that  such  acceptance  was  with  an  intention  of  the  buyer 
to  perform  the  whole  contract,  and  to  assert  the  buyer's  ownership 
under  it  over  the  whole  subject  of  tlie  verbal  sale  ;  and,  where  the 
contrary  of  this  appears,  the  accepting  of  a  part  will  not  take  the 
case  out  of  the  statute  as  to  the  residue.^ 

In  New  York,  Wisconsin,  and  a  few  of  the  other  States,  the 
language  of  the  seventeenth  section  of  the  English  Statute  of 
Frauds  has  been  materially  departed  from  with  respect,  inter  alia, 
to  the  payment  of  part  of  the  purchase-money  to  take  the  case 
out  of  the  statute.  By  the  New  York  statute  ^  it  is  enacted  that 
every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in 
action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  unless 
(1)  a  note  or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  parties  to  be  charged  thereby ;  or  (2) 
unless  the  buyer  shall  accept  and  receive  part  of  such,  or  the  evi- 
dences, or  some  of  them,  of  such  things  in  action ;  or  (3)  unless 
the  buyer  shall,  at  the  time,  pay  some  part  of  the  purchase-money. 
This  statute,  while  leaving  the  clauses  as  to  the  etfcct  of  the  note 
or  memorandum  in  writing,  and  as  to  the  acceptance  and  receipt 
of  a  part  of  the  goods,  substantially  as  in  the  English  statute,  re- 
quires —  different  from  the  English  statute,  and  from  that  of  the 
most  of  the  States — that  the  payment  of  some  part  of  the  purchase- 
money  should  be  "ai  the  time  "  of  the  making  of  the  contract. 

Here  "earnest"  is  omitted;  but,  as  we  have  seen,  as  tlic  pay- 
ment of  earnest  is  in  effect  the  same,  under  the  statute,  as  a  part 


>  20  Pick.  9. 

a  L.  li.  10  Q.  B.  140. 

'  Aiialoj,'ous  facts  existed  relative  to 
part  acieptaiice  in  Townsend  v.  Hargaves 
(supra),  lis  Mass.  325. 


*  3  Gray,  331. 

6  Atherton  v.  Newhall,  123  Mass.  141; 
Remick  v.  Sandford,  120  Mas.s.  301). 
«  K.  S.  136,  §  3. 
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payment  of  the  price,  this  is  not  material.  But  the  provision  that 
the  part  payment  of  the  purchase-money  to  take  the  case  out  of 
the  statute,  must  be  "  at  the  lime  "  of  the  contract,  is  a  substantial 
variation  from  the  statute  of  Charles  2.  Thus,  while,  as  in  Enj^land, 
the  subsequent  signing  of  a  note  or  memorandum  in  writing,  and 
the  subsequent  acceptance  and  recei[)t  of  a  part  of  the  goods,  will, 
in  New  York,  and  in  the  other  States  in  which  a  similar  provision 
to  that  in  the  New  York  Statute  of  Frauds  is  adopted  in  their 
statutes,  take  the  case  out  of  the  statute,  the  subsequent  part  pay- 
ineut  of  the  purcliase-mone}'  will  not  have  that  effect.  This,  too, 
in  effect  shows,  that,  under  the  English  statute,  or  other  of  a 
similar  character,  the  subsequent  payment  of  part  of  tlie  ])urchasc- 
nioney  will  take  (as  we  liave  shown  that  it  will)  the  case  out  of 
the  statute,  e(]ually  with  the  post  signing  of  the  note  or  memor- 
andum in  writing,  or  the  post  delivery  and  acceptance  of  a  part  of 
the  goods. 

Ill  so,  in  effect,  deciding,  in  an  early  case  under  the  New  York 
statute,  tlie  Supreme  Court  of  that  State  only  with  some  hesitation 
acccj)ted  the  reading  of  the  New  York  act  as  regards  the  necessity 
of  the  part  payment  "  at  the  time,"  in  order  to  take  the  case  out 
of  the  statute.  They  held,  in  accordance  with  the  English  cases, 
that,  where  a  contract  is  made  for  the  sale  of  an  article  of  mer- 
chandise at  a  stipulated  price,  although  the  contract  be  void  under 
the  Statute  of  Frauds,  the  price  agreed  upon  may  be  recovered,  if 
tlie  article  be  subsequently  delivered  and  accepted ;  and  thpt  a 
subsequent  acceptance  in  whole  or  in  part  of  the  article  agreed  to 
be  sold,  renders  the  contract  valid.* 

Tlie  Miissachusetts  Supreme  Court,  in  Marsh  v.  Ilyde,^  noticed 
the  distinction  between  the  New  York  statute  and  those  statutes 
which  are  similar  to  the  29th  Charles  2.  Mr.  Justice  IJigelow,  in 
delivering  the  judgment,  said  :  "  There  is  nothing  in  the  statute 
which  fixes  or  limits  the  time  within  which  a  purchaser  is  to 
accept  and  receive  part  of  the  goods  sold,  or  give  something  in 


1  S]ira<i;ne  v.  Blake,  20  Wend.  61.  In 
.so  holding  the  court  said  :  "  On  a  deliv- 
ery, witliout  any  change  of  tcim.s,  even  of 
part,  a  privious  proposition  ,t(.  pay  a  ciT- 
taiii  jirice  liccotnes  binding,  ''he  part  de- 
livery need  not,  by  the  statute,  be  made  at 
the  time  of  the  contract.  An  oral  ngree- 
iiisiit  may  stand  for  a  mutvmlly  agreed 
proposition,  and  unless  revoked  the  sub,se- 
ijUent  acceptance  of  part  of  the  (foods  which 
wcie  tile  subject  of  the  oral  negotiation  will 
make  it  bimling.  The  statute  does  not  re- 
Muire  tliat  the  part  acceptance  should  lie 
«<  fhi;  limf  of  the  oral  contract,  though  it 
s(fm<i  to  bo  otherwise  of  earne.st-nioney 
which  is  to  bind  th^  bargain."    2  H.  S.  70, 


§  3,  It  will  also  be  noticed  that,  in  this 
case,  the  court  call  the  part  payment 
"earnest,"  although,  as  we  have  seen, 
that  word  is  omitted  from  the  New  York 
statute.  Hart  i\  Sattley,  3  Cani]).  528; 
Cliaplin  V.  Rogers,  1  East,  I'.'i  ;  Vincent 
V.  (iermond,  11  .lidiiis.  2S3  ;  .lennings  v. 
Webster,  7  Cow.  256  ;  Outwater  v.  Dodge, 
6  Wend.  397,  400,  and  many  other  au- 
thorities, show  that  u  sub.se(|\icnt  receipt 
and  accc])tance  by  the  jmrcliaser  or  liis 
agent  of  the  goods,  in  whole  or  in  part, 
under  an  oral  contract,  takes  it  out  of  the 
statute. 

«  3  Gray,  331. 
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earnest  to  bind  the  bargain,  or  in  part  payment.  It  would  fully 
satisfy  its  terms  if  the  delivery  or  part  payment  were  made  in 
pursuance  of  a  contract  previously  entered  into.  lu  New  York  it 
is  expressly  provided  that  the  part  payment  under  the  contract 
shall  be  made  '  at  the  time.'  But  no  such  language  is  found 
in  any  part  of  our  statute.  Nor  can  we  see  any  good  reason 
for  implying  that  any  such  limitation  was  intended  by  its  pro- 
visions." 

And,  dealing  with  the  general  question,  the  same  learned  judge, 
in  the  same  case,  further  said :  "  It  is  the  fact  of  the  delivery 
under  and  in  pursuance  of  an  agreement  of  sale,  not  the  time 
when  the  delivery  is  made,  that  the  statute  renders  essential  to 
the  proof  of  a  valid  contract.  It  is  to  be  borne  in  mind  that, 
in  all  cases  where  there  is  no  memorandum  or  note  in  writing  of 
the  bargain,  the  verbal  agreement  of  the  parties  must  be  proved. 
The  statute  does  not  prohiltit  verbal  contracts.  On  the  contrary, 
it  presupposes  that  the  terms  of  the  contract  rest  in  parol  proof, 
and  only  requires,  in  addition  to  the  proof  of  such  verbal  agree- 
ment, evidence  of  a  delivery  or  part  payment  under  it.  It  docs 
not  therefore  change  the  nature  of  the  evidence  to  be  offered  in 
support  of  the  contract.  It  merely  renders  it  necessary  for  the 
party  claiming  under  it  to  show  an  additional  fact  in  order  to 
make  it  '  good  and  valid.'  The  argument  is  a  fallacy  which  as- 
sumes that  the  contract  takes  its  legal  force  and  effect  from  the 
time  when  its  terms  are  verbally  agreed  upon  ;  and  that  therefore, 
being  void  when  made,  it  cannot  become  valid  by  any  sulisequcnt 
act  of  the  parties.  It  would  be  more  correct  to  say,  that,  until 
the  formalities  required  by  the  statute  are  complied  with,  there  is 
no  legal  and  valid  contract  entered  into.  The  terms  verbally 
agreed  upon  between  the  parties  amount  to  little  else  than  a  propo- 
sition for  a  contract ;  and  it  is  not  until  delivery  of  part  of  the 
goods  takes  place,  or  part  payment  is  made,  that  it  assumes  the 
qualities  of  a  legal  contract,  in  the  same  manner  as  the  written 
memorandum  of  the  previous  verbal  agreement  of  the  parties 
becomes  in  law  the  binding  agreement  between  them.  It  is  not, 
therefore,  the  subsequent  delivery  of  goods  which  gives  vitality 
and  force  to  a  contract  previously  void.  Until  the  delivery  is 
made,  no  binding  contract  exists;  and  when  it  takes  plac(%  the 
act  of  the  parties  unites  with  their  previous  ve. bal  understanding 
to  create  a  full,  complete,  and  obligatory  agreement.  In  all  cases 
like  the  present,  a  single  inquiry  operates  as  a  test  by  which  to 
ascertain  whether  a  contract  is  binding  upon  the  parties  under  the 
Statute  of  Frauds.  It  is  whether  the  delivery  and  acccpfauee, 
whenever  they  took  place,  were  in  pursuance  of  a  previous  agree- 
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mcnt.    If  tlio  verbal  contract  is  proved,  and  a  delivery  in  pur- 
riuauce  of  it  is  shown,  the  requisites  of  the  statute  are  fulfilled."  * 

In  McKuight  v.  Dunlop,'^  it  was  contended  that  the  acceptance 
and  receipt,  some  two  months  after  the  making  of  an  oral  con- 
tract, of  part  of  the  goods,  did  not  take  the  case  out  of  the  Ne\ 
York   statute.     But  the  Court  of  Appeals  there,  following  the 
decision  in  Sprague  v.  Blake,''  held  otherwise.* 

A  case  in  Massachusetts  •'•  is  the  first  case  we  have  found  in 
which  judicial  construction  has  been  given  to  the  clause  in  the 
New  York  statute  providing  that  the  part  payment,  to  take  the 
case  out  of  the  statute,  must  be  made  "  at  the  time  "  of  the  con- 
tract. In  this  case  a  parol  contract  for  the  sale  of  stock  was 
made  in  New  York.  The  first  conversation  between  the  parties 
took  place  on  August  21,  when  tho  terms  of  the  sale  were  verbally 
agreed  on,  the  parties  then  parting,  the  purchaser  agreeing  to 
take  the  stock  at  the  price  and  terms  agreed  on,  but  saying  that 
he  would  not  have  time  to  close  the  contract  on  that  day,  but 
would  close  it  in  a  few  days.  Payments  were  subsequently  made 
on  account  of  the  purchase-money  in  September  and  November 
following.  The  court  construed  the  clause  in  the  New  York 
statute  to  mean  that  the  payment  was  not  restricted  to  a  payment 
niado  at  the  precise  period  of  making  the  verbal  agreement.  The 
court,  however,  went  much  farther  than  tiiis,  and  held  that  while, 
until  the  part  payment  was  made,  neitlier  party  would  be  bound 
bv  its  terms,  the  vendee  would  be  under  no  obligation  to  make  a 
payment,  and  the  vendor  under  no  obligation  to  receive  one.  But 
when  actually  made  and  accepted  with  the  full  concurrence  of 
both  parties,  then  the  contract  takes  effect ;  then  a  part  payment 


'  Seo  Elliott  V.  Thomas,  3  M.  &  W. 
1(0;  Si'ott  v.  Eastern  Counties  15y.,  12  M. 
&W.  33  ;  Vincetit  v.  Germond,  11  Johns. 
233;  Davis  v.  Moore,  13  Me.  424. 

2  1  8el(l.  537. 

3  20  Wend.  63. 

*  Tlie  court  there,  referring  to  the  STew 
York  statute  of  frauds,  said  :  "If  part 
|iaymeiit  of  tho  purdiasc-nioney  is  relied 
upon  to  exrejit  the  contract  from  the  opera- 
tion of  the  statute,  it  must,  by  the  terms 
of  the  statute,  be  made  at  the  time  the 
contract  is  entered  into.  But  when  the 
validity  of  the  contract  depends  upon 
the  acceptance  and  receipt  of  a  ]iart  of 
the  goods,  the  statute  omits  to  require  tho 
icceptance  and  receipt  to  be  at  the  time 
of  the  making  of  the  contract.  The  old 
statute  of  frauds  did  not  specify  the  time 
«h(,'n  either  the  goods  were  to  be  accepted 
ami  received,  or  a  part  of  the  j)urchase. 
money  was  to  be  paid.  (1  N.  Y.  U.  L. 
"f  1813,  79,  §  15.)  The  chapter  of  frauds, 
VOL.  II.  19 


as  reported  by  the  revisers,  required  as  well 
the  acceptance  and  receipt  of  a  part  of  the 
goods,  as  the  payment  of  a  part  of  the  pur- 
chase-money, to  !«  at  the  time  of  making 
tho  contract.  The  legislature  struck  out 
of  the  sub-division  as  reported,  in  relation 
to  the  acceptance  and  receipt  of  a  part  of 
the  goods,  the  words  'at  the  time,'  which 
confined  the  acceptance  ami  receipt  of  tho 
goods  to  the  time  the  contract  was  entered 
into.  This  action  of  the  legislature  is  a 
very  clear  indication  of  their  intention  to 
provide  that  a  contract  for  the  sale  of  goods 
for  the  price  of  $50  oi  more  should  be  valid, 
if  a  part  of  tho  goods  sold  were  accepted 
and  received  under  and  in  pursuance  of 
the  contract,  although  after  the  time  of 
making  it.  And  this  is  the  judicial  con- 
struction which  has  been  given  to  the 
statute."  Sprague  v.  Blo'<e,  20  Wend.  63, 
stated  supra. 

*  Thompson  v.  Alger,  12  Met.  428. 
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of  the  purchase-money  has  been  made ;  and  then  the  parties  have 
made  a  valid  contract. 

The  Massachusetts  Supreme  Court,  after  having  so  held,  say ; 
"This  would  seem  to  be  a  very  reasonable  construction  of  the 
statute,  if  it  was  necessary  to  decide  the  abstract  question  of  the 
effect  of  payment  of  the  purchase-money  after  the  time  of  entering 
into  a  verbal  contract."  We  think,  had  the  court  been  construing 
the  English  statute,  or  any  of  the  statutes  which  are  in  effect  tlic 
same  as  it,  their  exposition  of  the  law  would  have  been  quite 
accurate.  But,  in  such  exposition,  we  think  they  entirely  failt'd 
to  give  any  weight  to  the  clause  in  the  New  York  act,  and  in 
similar  acts,  which,  in  effect,  provides  that  the  payment  must  be 
made  "  at  the  time  ; "  i.  e.  at  the  time  of  the  making  of  the  con- 
tract. In  Thompson  v.  Alger,^  however,  such  holding  as  above 
was  a  mere  obiter  dictum.  The  case  actually  turned  ujion  tlic  fact, 
that,  at  the  time  of  the  first  part  payment  in  September,  there 
was  a  new  and  further  negotiation  of  the  parties ;  a  renewal  of 
the  contract,  with  a  new  agreement  as  to  the  time  of  transferring 
the  shares ;  and  "  at  the  time  "  of  the  making  of  this  last  agree- 
ment, which  was  the  one  the  plaintiff  sought  to  enforce,  the  first 
part  payment  wjis  actually  made,  as  a  part  of  the  purchase-money 
of  the  shares  which  by  the  agreement  were  to  be  conveyed.  The 
court,  very  properly,  we  think,  held,  that  these  facts  presented  a 
case  of  part  payment  which  brought  the  case  within  the  tliird 
class  of  exceptions  from  the  operotion  of  the  New  York  Statute  of 
Frauds ;  more  particularly  as  the  contract  was  subsequently  recog- 
nised by  both  parties  to  it  as  an  existing  and  valid  one,  and  as 
such  was  acted  upon  by  them. 

The  case  of  Thom|)son  v.  Alger  ^  was  recognised  by  the  New 
York  Court  of  Appeals,  in  McKnight  v.  Dunlop,^  and  the  princi- 
ples In  it,  with  the  following  rider,  thus  correctly  laid  down: 
•'  If  the  contract  is  not  in  law  deemed  to  be  made  until  the  part- 
payment  of  the  purchase-money,  and  the  previous  invalid  oral 
agreement  is  merely  referred  to,  to  ascertain  the  terms  of  the 
subsequent  valid  contract,  the  decision  of  the  Supreme  Judicial 
Court  of  Massachusetts  may  be  regarded  as  sound." 

The  first  New  York  case  in  which  the  question  under  the  third 
exception  in  the  New  York  statute  was  directly  decided,  scem« 
to  be  Bissell  v.  Balcom.*  This  was  an  action  for  the  price  of 
cattle  for  more  than  $50,  under  a  verbal  contract.  No  part  of 
the  purchase-money  was  paid  at  the  time  of  the  alleged  contract 
of  sale.     After  the  contract  was  concluded,  the  defendant  :.sked 


»  12  Met  428. 
2  Ibid. 


8  1  Seld.  637. 
*  40  Barb.  98. 
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the  i.laintiff  if  he  '  291 

which  th„  plaf„ti,r  replied  2  T^.  '°  '"'"''  ">»  bargain  •    . 
time,  as  U,eir  „-ords  woL  "j"  <'"'  ■•<"  care  abou    if   ^,  '" 

the.  went  l.ome     „j    °'f,  .«'""'  '»■•  'ho  bargain      n      ,  ,"'  "'"' 

"■«  -.bjeet  o^a;"  erM,"',  f '^  »'■  C  o,  ''tlf.l"""" 
contract.     In  a  d-,v  „, T     ^/"^  "iefaKlant  of  ,Zl  "^  °" 

'"'■/ive  dollars  to V„d  r  ?""■•""=  S''''"'tiftZk7  ""!  r  "" 
wc  bind  the  l,ar.  ^i,'  "o  "''?'"•  "•"("■essl/'awl    "ff""'^'"" 

"»  Jofendant  AI^'i  ■  n'  br     ^^  "-""'»-  to  S'       .l^.^^^ 

•«  "obave  doni"'  "'°  "--•»"   -  the  Cstb"setri:: 
i>nt,  on  appeal  to   tho  r.    *     . 

cuiTonce  of   h-^fi  '*^''uail>    made  and  non^r.^   i  ^.  '   ^"^^  ^"7 

«">»"  of  He  °  V-""''""''  "'  'o  he  Jeered"  «"  "■'"'  ""=  ™n- 

«^"  V.  hiucom,^   the  com-f    ^ 


the  (Use  out  of  tJ,e  sAt     .'  f'^^      ^'"  ^■■«'^'' 

«ni.e,.onErn-^^^J"ad.a[theKo 
»  of  the  statute   an,   f      I  ''''",'"■'«  '""• 

s^'tion  as  orimn,,n„  .    '"''s-^'-s'  notes.   The 
'"S's)„ture.     The  vn   i  ^^"'  ''••"  out  by  the 


'repaid.     Therein    r  fi  •  i  "^ 

the  section  i„  „,„,'•,„         °''  """""i'lff  of 

^'■•'««  "f  Thomson ''X'^'r'^^**'"'-    ^'''e 
,'»  referred  to  i,v  ti„;  .^'«^'''.'  '2  Met.  428 

I'olding  that  t  .  t'';""''"^'^  <^oun,..d  a« 
statute,  niayhe  Je  '^^";:■"t.  "'uler  our 
contract,  fhe  JX  th'  "'f ,""""' ''''  ^''0 
°rj'"on  of  the  CO  rPinT  ^  'lehvered  the 
d"i  advance  suci  a  ,^''"*. •"."«"  ^'tiinly 
«■««  "ot  neccss,!  y  to'S'T"'"-     ^"^  '* 


"f.  f'"'  time  of '■{}>,"',..,',?  '""''-'"«''-"ion.V 
«'l^'''i«lr..portoftlSr''''^''r'in  the 

«  tl'ti  statute  o7,  th     « ,i  •    }''  P'"ovisions 

"'Iv-  f(r(,ct,  „,  ,,  *'"•  '7'sfi»l  .statutes 

■^"'1  ■"■tUi.llv  rPceiL        I'T'  ^^'lall  accent 
r  ^'i-.  soi/e  h  ^y'*^^  Pf  °f  the  soods  .so  ! 
'""■^'"■"  or  in  mrt  n        '•"''  '"  ^ind  the 

,t"'-t  be  in7rtrnr;.r'''i!;  ^''«'  'h« 
"""'■«  said  a.s  to  the  f"^'  '^  ^"tl'intf  is 
<='<■•.   must  be   n  '•  T  "■'"'"  *'»'  goods. 

^'^"•t"«  as  reported    h'lu"'^  "'"  '^«V'ised 

E'l^,  - 1  'r ?s  ?"^^°^  '^^  -S^^^r'  ;-t:c;,n;,:t; 


the  n,ii;.a;  X;r  ,  '"•■  *'-  P-"chn;  o. 
f'>'<-  the  a^reenent  ■'r'M''^'"^'''"''^''- 
""'»   't  was   upon    th  t  '""*''^r"^'''"''^'!. 

courthel.lthecont,  c  v'dM'"'l*''"'  *'•« 
erwise  -  if  the  ...u rt  h  ,  l  "  • ,  ?'"  ^^  oth- 
"•""t  after  tJ.e  con  rac  i'^"'1  ""'t  l>ay. 
"Pon  a  .snbse,,ue  t Thv   "    '?,"-"'"'«'.  a«.I 

the  operation   of  t  e  s  .  L    '  T"  ''•«"» 

a."'!  'ear,,,.,!  tribunal  w  i,  1  I  ''f  T''^'"'^ 
S'on.     It  seeing  f  .,        "'""'•'  the  deci. 

"f  the  m,e  t'-  n  li  ""l/''"'  «">'  "ther  viei 

-nted  wo"   '"„;;[;  t""*^  '  ''''''  ^"i-^ 

statute,  or,  at  len  f  ,"  '''P'""'  "'the 

^•^rds  'at    h,:    2"  Z'7^Vy  """""y  the 
«•»"  of  the  sectloTre  "  .  !:f /i'if'l  ""''■divi! 
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and  more  tenable  ground,  not  that  the  words  "  at  the  time  "  in 
the  8tatutc  have  no  meaning,  or  can  be  disregarded ;  but,  that, 
where  both  parties  to  the  previous  negotiations  make  a  distinct, 
intelligent  reference  to  them, —  both  of  the  parties  recognising  the 
want  of  binding  force  or  validity  to  such  negotiations,  because  no 
part  of  the  stipulated  price  has  been  paid,  —  and,  there  is,  as  tliore 
was  in  Bisscll  v.  Balcom,  a  declared  intent  to  make  the  bar- 
gain valid  and  binding,  assented  to,  a  request  for  the  payment 
of  the  money  for  that  purpose,  and  a  payment  in  compliance  with 
that  request,  —  such  a  payment  is  a  payment  of  part  of  the  price 
at  the  time  of  the  agreement,  within  the  only  reasonable  meaning 
and  intent  of  the  statute.  The  court,  however,  while  repudiating 
the  idea  that  every  payment  on  account  of  a  previous  oral  agree- 
ment for  a  sale  operates  per  se,  and  necessarily,  as  a  reiteration 
and  affirmance  of  that  oral  agreement,  do  present  what  they 
call  "a  ))lausible  argument"  in  favor  of  the  view  that  after 
parties  have  made  an  agreement  complete  and  operative,  in  uU 
respects  but  for  the  statute,  and,  at  some  subsequent  perioil, 
no  matter  how  remote,  the  one  offers  payment  on  that  contract, 
the  mere  act  of  offering  payment,  without  anything  further  on 
his  part,  is  an  offer  to  enter  into  the  relation  and  obligation 
which  the  terms  of  the  previous  oral  agreement  are  apt  to  create, 
and  of  part  performance  of  its  duties ;  and,  if  the  other  accept 
the  payment  on  the  contract,  his  act  is  a  then  present  declara- 
tion or  affirmance  of  his  assent  to  the  conditions  of  the  agreement, 
and  an  acceptance  of  its  performance. 

•  This  view  —  which  was  not  relied  upon  in  the  .ictual  decision  of 
the  case  —  would  go,  in  effect,  the  full  length  of  holding,  that  which 
the  court  declare  they  have  no  intention  of  holding,  —  that  any  pay- 
ment on  account  of  a  previous  oral  agreement  for  a  sale  operates 
perse,  and  necessarily, as  a  reiteration  and  affirmance  of  that  oral 
agreement;  that  payment  at  any  time,  accepted  on  account  of 
the  oral  contract,  is  to  be  deemed  a  reproduction  of  all  the  terms 
and  conditions  of  the  contract  in  the  minds  of  the  parties,  a  meet- 
ing of  those  minds  in  a  present  mutual  assent,  and  a  compliance 
with  the  statute  by  payment  and  acceptance  of  part  of  the  price ; 
that  the  mere  fact  of  payment  creates  a  present,  and  not  merely 
a  past,  agreement  of  sale,  and  payment,  in  the  language  of  the 
statute,  "  at  the  time  "  of  part  of  the  price.  The  argument  for 
such  a  conclusion  seems  to  us  neither  plausible  nor  sound.  If 
the  language  in  the  statute  means  anything,  we  think  it  means 
that  the  payment,  to  take  the  case  out  of  the  statute,  so  tliat 
the  oral  contract  may  be  enforced,  must  be  made,  as  we  tliink 
is  unquestionably  implied,  "  at  the  time  "  of  the  making  of  the 
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contract :  that  the  statute  has  respect  to  the  time  of  the  making 
of  tlic  oral  contract,  at  which  time  tlie  money  must  be  paid,  and 
not  to  the  very  converse  of  this,  —  the  part-payment  of  tlie  money 
at  Kome  other  time  than  that  of  the  makiiijL;  of  the  contract,  in 
order  to  render  valid  an  oral  contract  declared  invalid  because 
"  at  the  time  "  of  its  having  been  made,  there  had  been  no  part 
payment  of  the  consideration  money. 

This  view,  of  course,  to  satisfy  the  requirements  of  the  statute, 
would  not  prevent  the  parties  who  had  made  a  verbal  contract, 
invalid  L-jcause  those  requirements  were  not  complied  with,  from 
making  a  new  contract  which  would  not  be  open  to  such  an 
objection  ;  nor,  when  the  i)artie8  had  been  negotiating,  but  had 
not  concluded  the  terms  of  the  contract,  could  there  be  said  to 
be,  dehors  the  statute,  a  contract  made  until  the  terms  were 
finally  agreed  upon,  to  which  "  the  time  "  of  part-payment  in 
the  contract  would  have  relation.  But,  as  an  illustration,  we 
think  if  parties  made  an  oral  contract  of  sale,  defective  because  of 
non-compliance  with  the  provisions  of  the  statute,  the  statute 
would  not  be  complied  with,  by  the  vendee,  six  months  later, 
simply  enclosing  to  the  vendor  a  sum  of  money  on  account  of  the 
oral  contract  made  between  them  six  months  before.  xVnd  we 
think  that  the  mere  retention  of  such  money  by  the  vendor 
would  not  render  valid  the  previous  invalid  contract,  so  as  to 
enable  either  the  vendor  or  the  vendee  to  enforce  the  oral  contract, 
on  the  ground  that  there  had  been  a  sutlicient  part-i)ayment  "  at 
the  time  "  of  the  making  of  the  contract  to  satisfy  the  statute. 

As  far  as  the  reasoning  in  Bissell  v.  lialcom  ^  called  "  jdausible  " 
controverts  this  view,  we  think  neither  it,  any  more  than  the  view 
of  the  Massachusetts  Court  in  Thompson  v.  Alger, '^  can  be  fairly 
sustained ;  and  that,  if  those  views  were  judicially  sustained,  the 
third  clause  in  the  New  York  statute  woidd  be  judicially  repealed.^ 
We  tliink,  also,  that  the  view  of  the  New  Y  jrk  Court  of  Appeals,* 
in  8U[)port  of  their  "  plausible"  argument,  that  when  the  payment 
has  not  been  made  "  at  the  time  "  of  the  making  of  the  contract, 
the  oral  contract  may  be  deemed  void  for  sonic  i)ur poses  and  not 
for  others,  is  also  untenable,  and  is  unwarranted  by  the  statute, 


1  ;59  N.  Y.  275,  at  pp.  283,  284. 

2  12  Met.  428. 

"  That  clause,  in  eflfeot,  is  lliat  every 
contrnct  for  the  .sale  of  any  goods,  chat- 
tels, or  things  in  .action,  for  tiie  price  of 
fifty  dollars  or  more,  .ihall  he  void,  unless 
tlic  luiycr  shall  at  the  time  (t.  c,  "at  the 
tiim'"of  the  making  of  the  contract)  i)ay 
.smiie  part  of  the  purchase-nioncy.  The 
evidi'iu'c,  then,  required  to  prevent  such  a 
contract  fi'om  being  void  is  that  at  the  time 
of  its  making  part  of  the  purchnse-money 


was  paid.  It  a.s.sunics  tliat  there  may  be 
such  contracts  that  shall  hv  void,  and  that 
such  void  coutrncts  shall  not  be  made 
gr)od  by  a  part  i)ayuient  of  the  purchase- 
money,  unless  such  iiayinent  shall  have 
been  made  at  the  time  of  tin-  making  of 
the  contract.  Ergo,  that  there  may  be  a 
jiart  payment  of  the  purchase-money,  not 
made  at  the  time  of  the  making  of  tlie 
contract,  which  will  not  render  such  vuid 
contract  good. 
*  At  p.  283. 
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which,  in  letter  or  in  spirit,  makes  no  such  di.scriininatiou  as  is 
made  in  the  "  plausible"  argument  of  the  court,* 

In  a  case  in  the  Supreme  Court  of  New  Yorit,'^  decided  concur- 
rently with  Bisseil  v.  Haleom,'^  in  the  Court  of  Ap[)eals,  it  was 
expressly  decided,  absolutely  in  terms,  that "  the  sidm-quent  payiuont 
of  the  money  is  a  ,  .  .  compliance  with  the  statute  which  reqiiiics 
it  to  he  i)aid  at  the  time.''''*  On  the  face  of  this  proposition  tlio 
contradiction  is  so  apparent  as  to  stamp  it  with  itsownrefututiun.' 


'  Piut,  nft(!i'  liaviiig  iiiihilged  in  their 
plausible  iirgmiu'iit,  the  court  ii-iiUy  {>liiue 
no  leliaiiue  oil  it,  but  dt'ciile  the  ciisi!  o» 
safer  •frouiids.  Tiiey  say:  "The  present 
case,  however,  does  not  require  tliat  this 
construetion  of  the  statute  sliouhl  he  af- 
firmed in  order  to  sustain  the  verdict  of 
the  jury.  It  cannot  be  denied  that,  al- 
thou.^li  tlio  parties  had  not,  in  tlie  first 
instaiKje,  made  a  valid  a<,'reement,  tliey 
liad  a  riglit,  ami  were  fully  comi)etent  to 
make  one.  If  they  were  satisfied  with  the 
terms  to  which  the_y  had  before  assented, 
it  was  wholly  unnecessary  that  they  should 
chanf;e  them  in  any  particular.  It  was 
surely  enough  that,  with  avf.wed  con- 
sciousness that  they  were  not  bound,  they 
should  mutually  ai,'r(^e  to  a  sale,  and,  for 
the  purpose  of  givinj;  it  eomjilete  lef^al 
validity,  (hi  just  what  they  believed  to  bo, 
and  what  the  statute  declares  to  be,  indis- 
pensable. All  this  was  done  in  the  pres- 
ent !•  ISC.  Both  actually  indicated  their 
Itnowleilgfi  that  the  bari^ain  theretofore  ly- 
ini?  in  word.s  did  not  bind  then.  Tluiy 
both,  in  terms,  referred  to  that  bai,  ain  as 
n  transaction,  the  import  of  which  was  in 
their  minds.  The  clear  intent  and  pur- 
pose now  to  enter  into  such  transaction 
ns  should  bind  each  accordinj;  to  the  terms 
before  assented  to,  was  expressed.  For  that 
purpose  money  was  asked,  and  for  that 
purpose  money  was  paid.  Could  this  trans- 
action have  borne  any  other  character,  or 
been  any  more  intellii^ible,  or  of  any  j^reater 
legal  effect,  if  the  plaintill"  on  that  occasion 
had,  in  words,  said  to  the  other:  '  We  yes- 
terday agreed,  I  to  sell,  and  you  to  buy, 
my  fifteen  head  of  cattle,  then  in  our  view 
feeding  on  tho  jilain.s,'  etc.,  recapitulating 
tlio  precise  bargain.  'We  are  both  aware 
that  that  agreement  bound  neither  of  us, 
because  no  part  of  the  price  was  ))aid.  I 
propose  to  sell  the  cattlii  to  yon  iijion  these 
terms,  and  that  you  sliould  pay  me  a  part 
of  the  price,'  to  which  the  defendant  re- 
plied :  '  I  a.sscnt,'  and  thereujiou  makes 
payment.  No  sensible  distinction  can  be 
pointed  out  between  such  a  transaction 
and  that  in  which  the  ])arties  did  engage, 
with  expres.sed  consciousness  that  the  for- 
mer treaty  did  not  bind  them,  and  with 
expressed  intent  to  become  bound  to  the 


purchase  an<l  sale.  When  the  parti(  s  nii't 
on  the  day  last  referred  to  it  may  W  us. 
sumed  tliat,  although  the  parties  had  cauli 
assented  to  the  sale,  there  was  no  himlini,' 
agreement,  because  the  statute  was  not 
complied  with.  They  desired  and  in- 
tended to  make  a  valid  sale.  Kitlicr  nf 
these  things  might  be  (huie  :  First,  an 
agreement  might  be  reduced  to  writing  in 
tlie  teru's  of  i\w.  prcvimis  oral  treaty;  or, 
sirnntl,  actual  delivery  of  one  or  wmw  of 
the  cattle  might  be  made  and  accc|iti'il ; 
or,  third,  tlie  parties  might  manifest  their 
assent  to  a  sale  upon  those  terms,  and  ]i;iy 
part  of  the  price.  This  is  not  duulitUil, 
and  in  either  case  the  sale  would  \w  hiinl- 
iiig.  Wiio  shall  prescribe  the  jtrccisc  liirni 
of  words  in  which  such  mutual  assent  to  llii' 
sale  shall  then  be  declared  (  That  form  is 
not  of  the  substance  of  the  matter.  It  is 
enough  that  the  language  and  a(.'ts  of  tlic 
jiarties  clearly  ex)iress  it,  and  it  may  Ix' 
done  as  wtdl  by  reference  to  it,  as  tlion 
present  in  the  mind  and  memory  of  botli, 
as  by  the  idle  form  of  recital  or  leiicti- 
tion." 

2  Webster  V.  Zielly,  52  Barb.  482. 

8  :M»  N.  Y.  275. 

*  The  italics  are  theirs. 

^  Tho  following  is  the  portion  nf  tlio 
judgment  of  the  Supreme  Court  (I'ottcr, 
J.,  delivering  the  judgment)  relating  to  tlio 
point  :  "The  main  ]>oint  of  defiiice  iipia 
which  reliaiu^o  was  made,  was  that,  assinn- 
ing  the  agreement  to  be  a  contract  for  tlie 
sale  of  personal  property  exceeding  ?<riO  in 
value,  and  there  being,  as  conceded,  millier 
a  memorandnm  in  writing  nor  a  delivciy 
of  any  j)art  of  the  ])roperty,  no  part  of 
the  purchase-money  was  jmid  down  at  the 
time  of  making  the  contract.  The  §:')(!  tlmt 
was  to  have  been  paid  by  the  terms  of  tlio 
oral  .agreement  was  not  iiaid  at  the  tinio 
the  parties  first  entered  into  thecontnut ; 
but  a  few  days  afterward  the  defVihiaiit's 
agent  called  upon  the  plaintiffs  and  tlioii 
paid  it,  and  it  was  accepted  by  the  plain- 
tiffs. Upon  the  authority  of  the  cuse  of 
Bisseil  1',  Biilcom,  40  Barb.  98,  this  would 
bring  the  case  within  the  statute  of  liainls. 
By  tliat  case  the  sithseqitrnt  pmjmriit  of  tht 
monei/  i,i  not  a  complvmce  vith  the  slutute, 
which  requires  it  to  he  paid  at  tlie  time. 
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Fortunately  there   a,-e   Jatcr    .   ..  ^^^ 

t^"!^^t,.p.po.Uo„H.„ ^-^'^^^-'^ -US  to  be  given 


■■         ■       ■    "  /  ^^.  ,'?'"''^.t    for  the 


"""""■'tVoC  tlmtt'n.,.'"^  .'■?'"'"'    ''w  the 


"»t  lliat  cons  ru,  ii'  h"''""''';!  t'-at  with- 

"^'•"■■miili/ythose    3s    i'^'''  the.stat. 
^ou.tniM.     U  i,  ,1,,,   ,  ,  "''>/^  '"  '«^  sensible 

•''{'■^■'■m.'nf,  until  ^orura,'  ^°,  ^  "  ^'"''1 
'"  '""'^•<'  it  bin.l/n?^:  B  ,t  wl''^  ^'"  ^'""<'' 
''■''»-c   tJllls  um.<ril    bv  ,,  "t   "her,,   p,,,.,,-,,^ 

""'"''■•*  have  7,  e    anf        *'  '^■''^'•«  th.'ir 

'*  'I  h.^ral  .,r,,,.,.„w.„V    -        "  ,'''■•''"''''  it  to 
"""•■tfhat.sJm        ;";„.""-^,  '''"y  "ot,lo 

':''''ha.lnm^rfeit\''r^°I''"'*'" 
■^'"tNlo  of  frauds  },„    not  .1    '''  ""'^'''- 1^'« 

''■'•t  "hi,./,  before  S';":!'''''^'''''"'^'^''""^ 
pontrart,  when  the    ni,  ,!    i  ?'"  '"'l"''''^'''t 

'l"""t  ineetinirof    bp  Z  1-     ^l  *''«  subse- 
'"«'■  hut  a  re£t    in      Tn'^  '^^^'■this  i.ur- 

:r^ly  n.ad"   n'iSl^^JI'r^''^  J'«'i  P.^ 
''««  of  niakir.    ft.         '''''e'Klant  calls  the 

"■■"tinA-   hetween     Lm   T/',  fri'^^'tion 
'l"7'tvali,lation  of    fT;„     *'^  *^«  «"hso. 

'"  the  '".usonin/of    h"„  /    "''■  ^''^  f^Hn'^y 


|:;*{l"-'t"fthen.oev     ^^lll"™'  part. 
"  the  New  Vork  st..f,,f"  '^'"'  ''"'g'iu«e 

.••^•".sonins  hue  would  t°,;;  /'■'"'<!«.    tJm 

,^;;;7'''''«isfallaeii''f  'i;:''"-^''-.ti.e 
"-•t  has  |^,,„  perioruu  I    tl       A*'''  '""■''  «» 
the  statute,  'at     lo    'i,''''V''''  ""'•hs  of 
t'""^^  of  the'last  a.     0/  ,  '"'    ''■''•■  *»   the 
«""".iate  thea..n.enan      'fTl'"'-'^^''''^""- 
:',"•■'"»'■     The 'ti^^  .'';'/•     frills  i«  inae- 
t!"^'  "-akin,  of       .'.,,  f '^^■'•'•";'  to  is  that  of 
"""•.  to  n.ae  the  ,;;.,; ?''';'.^''  "^  ^hkh 
'•'■^'''^'''tniustl,    nSe      ,n'*''\*.''''l'''«- 
'■''•t  payment   heiu":     j, „,i''V""'^*  "^  * 
;^"l«''.iue„t  to  the  1  "ki  ;     r  'l\  "">■  ti<"o 

^••''"'-     As  re...,.  Is  (,,*,'  ,''''"'    cont.act 

oral  eo,,t,.aet^',.£';;''tl-Vnient,  the 

^•""l.'if  such  „a.      .    ""■  "''""t'N  to  be 

"tthetin,„„/'t     '^,g;;^""t    snot.nade 

''•"■t-J     \i  this  1  s^a.    t.|      '"'  "'•"'  '-•«»■ 
e<.ii  raet  lef;„l,  sho,  ,,',;'";''  '""'«^s  the 

iiust  n..eessa,.ilv  r'fer  I.  "^  the  ti,„o/ 
'/''•  t-'-/^/  «r/.,./i'  ',*".'',';  time  whe, 
""'•.sJuas4,,,'"'^t  -tnl.oshere  am 
"■'^  pai.l  there  was  ,  eo  ""  ""'^  "'"""y 

""  tJie  one  mrt  V  ,  '■S"''"'"-'^'«'''i'in(ls 
"-at  ka,l  Lr  ,,^;,  ;;"<  ,  tl.o  a^^eenleS 
f^y^^,  u.uler  tl  e  s    t  ;^         "'";.'/  f'"Hl, 

";;  tJ'o  consun,,,,,   -o  f   ,'   ';"•  '"  '"^'ive  it 
f"'"t  i.s,  of  that  \,l,       *'"'^  'Wvernent. 

'"'t.hesitateto     a/     ,,   "'■'•■'.'''■''^•J     ^  ^'^ 
P»,vn,g  money  ,„  ,i  ,"''  „,'^"''.''  ""  aet  of 

'"•■■■'•■•  "         •'  '  ""''  '■"•'•""istaneos 


hnngs  the  ease  within   ,1,         ■  •     -" 

H'"t  of   the   statu         .    '"■■  ''"'"  ""J  i»- 

^M'''r<^hase.nK',e;,uE''tr"J'"^*"f 
th<'  time  that  the  part-     ^'"'  *'""'•      It  is 

"^'''''''x-i.t,   as    b,  .""■'^""""•■'t"'!  the 

*"'"'t"-i.      This   '  "' ,  """'-■■''tood  and    i,  ? 
S^in^uishe.;'-^  ;, ,,,!"' .7^'vv   t„,  "^ 

(Thompson  v.  Ai^"    ,'0  .f «««aehusett.s 

"".•  equally  distinShedi,fM-   1f^^  »"J 
WcKnight  «;.  D,,,,lor' i ',V'J'»  State,  in 

with  approbation  •'^'     ^"^''-  ^^3'  "t^J  it 
a  S2  Marb.  482. 
64  Barb.  265. 
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in  part  payment  for  the  clover-seed  was  to  be  taken  away  on  the 
following  day,  on  the  delivery  of  the  clover-seed.  The  action 
was  for  non-delivory  of  the  clover-seed  ;  it  being  claimed  that 
the  agreement  with  reference  to  the  sugar  constituted  a  pint 
payment  of  the  price  of  the  clover-seed.  The  jury  having  I'ouiui 
for  the  plaintiff,  the  decision  was  reversed,  the  court  suyiiiu;: 
"  To  constitute  a  payment  as  earnest,  or  a  part  payment,  withhi 
the  meaning  of  the  Statute  of  Frauds,  there  must  be  an  actual 
transfer  or  delivery  of  the  thing,  or  the  money  agreed  to  be  given 
as  earnest  or  part  payment.  The  statute  requires  it  to  be  paid  at 
the  time  of  the  contract.  How  then  can  a  delivery  of  the  tiling 
afterwards,  without  acceptance,  operate  to  take  the  principal  con- 
tract out  of  the  Statute  of  Frauds  ?  To  allow  the  parties  to  agree,  liy 
parol,  upon  a  mode  of  payment  to  be  completed  afterwards,  would 
let  in  the  very  mischief  whicli  the  statute  intended  to  avoid." 

In  Allis  V.  Read,*  in  an  action  for  the  return  of  moneys  paid  on 
a  contract  of  sale  originally  void  by  the  Statute  of  Frauds,  the 
court  held  that  the  subsequent  acts  and  declarations  of  the  par- 
ties between  them  at  the  time  of  the  payment  of  the  money  may 
constitute  a  binding  contract  between  the  parties  as  from  that 
date.  After  fully  stating  the  facts,  showing  what  took  place  be- 
tween the  parties  at  the  time  of  the  part  payment,  the  court  say, 
"  The  terms  and  conditions  tvere  fully  understood  and  a'jrecd 
upon.  All  the  evils  which  the  statute  intended  to  prevent  were 
guarded  against.  The  acts  of  the  parties  were  numerous,  open, 
and  unmistakable.  It  is  luniecessary  to  determine  that  oveiy 
void  contract  may  be  made  valid  by  a  payment  subsequent  to  the 
time  of  making;  but  I  do  not  hesitate  to  say  that  after  a  void  con- 
tract has  been  made,  the  parties  may  make  a  valid  contract,  by 
adopting  the  terms  of  the  void  contract,  provided  it  api)ears  that 
such  terms  arc  understood  and  assented  to,  and  a  payment  is  niado 
and  received  upon  the  contract.  It  is  a  valid  contract  from  that 
time,  and  the  statute  is  as  fully  satisfied  as  if  the  contract  had  been 
made  valid  originally  by  a  payment  at  that  time."  We  think  the 
law,  within  these  limits,  is  correctly  laid  down  in  this  case. 

The  later  New  York  cases  have  placed  the  law  in  the  matter 
on  what  we  think  is  a  perfectly  sound  basis.  In  Hunter  v. 
WetselP  an  action  was  brought  to  recover  the  price  of  hops. 
The  contract  for  their  sale  was  made  in  September,  orally.  The 
plaintiff  relied  on  payments  made  in  November,  of  li!200,  and 
f  100  in  December  following,  to  take  the  case  out  of  the  Statute 
of  Frauds.  There  was  no  proof  of  anything  having  been  said 
about  the  hops  or  the  contract  when  these  payments  were  made. 

»  45  Barb.  142.  »  57  N.  Y.  375. 
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T''oevidcnco  simply  was  tl.aff.  '  ^^ 

sale  I,a,  bee,,  ,„    C, '        "  ""  ^'"taWisheU-.l   Wl!  "'"  <=»"'•' 

'  "w,  1.  ,.1.:;  ™  ""■.■■i«.  »i.  ..■.;:,;,";*;', '.'" 

conio  tom.tj,,.,.    „    i  ^^""^  contract  fl.n  .      "  ^^  "'<^  -statute. 


»li"  »  ri,,ti„„  ..  ...y,  "W™    ly  will,    ,1 


'^^•'"''■^  .lid  m.t  re., ,  re  ;  ,^''"'"*'"^"t''  01- 

PIS,    11  their  renort  to  thl  I     •  ,  ^'"^'  ''«^'s- 

au,l  adopted    t   ,.  ^  ''™^''^'""  ">< reported 
f''t"tos.''?,J/;;j^?'';>-«ndit'i„the 

'"'t  that  the  coudS,^^'"'''    ''  '"'I'"'-- 

J^''-  tl<e  contra,,    of  °f  '"^'?«';'l'^'d  to  re„. 

fo'-'l'lied  with  a    the'±;'^''^'  «!'""IJ  be 

ontract.     'fJus  was  an  .It  ,  T^"'^  "'« 

«»'  ««  it  ha.l  before   hr  ,1     '!J°"  "*'  the 

:^1  f|!«  attention  of'    ::t:^.'"!^"g'a".i. 


^'wcC  is  made.     Sii..I,  ,-..  »i 

«'    tJie  statute.  .''t" '''"'" ''^"^''-''ff'' 

,';,'?"traet  nm.le.  w'i  e,  ^'''"  "'!«  l"'t  one 

Jliere  was  no  talk     K.nf      '"'  ""y  "ther. 

[fstatement  in  a  .v  o;^',.;:'^';"''"''-'tion,   "r 
tliat  took  plaee     fj^.       /  *'"''  ""«-'•     AJl 
of$300toL;;;stS!'S*^'';^'i,V''3--" 
oe  called  a  paynie.it  -itA'^--       *'"^  «o"IJ 
t  'e  contract,  w     i„  tl  i       "'°''  '""'^■'"« 
«t'^tute,  then'thi      ,0,    !""';":!"«  "^^  thf 
serves  no  purpose, 'as   'vp^"  °^  t'"'  «t«tute 
se.|uently  made,    o  an.IlP  ''"^'"""*  '*"'^- 
traet,  w„u]drenk!rit'b'fli  '""'."'«  «°n- 
ftatute,  and  the  provisio^  "^'   ■'.''''"  ^''^ 
«'e"tat  the  time  wo,  ? ,°'^  ''e'lmiin-  pay. 
P^^moUnot  «    i-T/i    :'  ""lli«ed/   A 

<or  the  sale  of  person,!  L  "'  '^  '-•""'•aet 
'^onm.onlaw,  is  n  ad  i.^tr''^  ^""^'  «* 
rlP-'y^  expressly  ?o'^i";;."^-'-aft«.-. 


en-,  but    ff   "'."'/''""''"n  and  pa '[  d!)  ''''""'™  or  restate  the  1  '''""'««  *''<■« 

'  *«  »««*  ^^-/^.^  Uu.  con.     ,ase.  ''""*^'-  ^-  ^^^^-I],  57  X.  Y.  375.  Ist 
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and  on  that  ground  to  make  the  contract  valid  under  tlio  statute. 
But  the  payment  Imvini;  been  by  check,  the  money  tor  which  niiirht 
or  might  Jiot  be  received  at  substantially  the  time  of  the  couliart, 
it  was  claimed  that  tha<»  did  not  constitute  a  payment  at  the  tiiuo 
of  the  makini!^  of  the  contract,  within  the  meaning  of  the  statute. 
Hut  the  court  held  that  it  did.  'J'his  holdinjj;  accords  with  thf 
English  de(!isions  on  analogous  (|uestion.s,'  and  the  reasoniii;' 
of  the  New  York  court  is  to  the  same  eil'ect  as  in  the  Kngli.sh 
cases.^ 

The  late  case  of  Jackson  v.  Tapper  ^  alhrms  the  doctrine  that 
nnder  the  New  York  statute  payment  operates  to  take  an  oral 
contract  for  the  sale  of  goods  for  the  price  of  '^oO  or  more  out  uf 
the  statute  only  when  it  is  made  at  the  time  of  the  contract ; 
that  payment  suhseipicntly  made,  although  conforming  to  tlic 
oral  agreement,  is  insullicicnt  of  itself  to  make  the  prior  oral 
agreement  valid.  There  must  be  enough  in  addition  to  the  act 
of  payment,  where  this  is  not  made  strictly  at  the  time  of  the 
oral  contract,  to  show  that  the  terms  of  the  prior  oral  contract 


1  See  supra,  p.  27.'),  ii.  2. 

'^  Fiiicli,  .1.,  in  (li'livuiing  tlio  ju'ls- 
iiioiit  of  llic  iiiMJiirily  of  the  Nitw  Voik 
Court  of  AinifiilH,  s;iys  :  "  Hiit  it  is  now 
objt'i'ti'il  that,  ooni'ciliiij;  the  liict  ol'  .siu'li 
restateiiit'iit,  tiiero  wiis  no  luiynieiit  of  any 
liart  of  the  ])Urch!isiMiioney  at  that  time. 
It  is  admitted  that  the  eheeit  was  then 
given,  and  it  cannot  he  suceessfnlly  (K-iiied 
tliat  it  was  hotli  delivered  and  received  as 
a  ](aynient  upon  tlie  emitraet  jniee  of  t!.j 
liops  ;  but  it  is  ehiinied  liiat  the  eheck  was 
not,  in  and  of  itself,  |iayment,  and  havin<r 
been  drawn  upon  a  bank,  could  not  have 
been  in  fact  paid  until  afterward,  ami  so 
there  was  no  i)aynient  'at  the  time'  to 
satisfy  tlie  retiuirenients  of  the  statute. 
It  is  quite  true  that  a  eheck,  in  and  of  it- 
self, is  not  payment,  but  it  may  become 
so  when  accepted  as  such,  and  in  due 
course  actually  paid.  While  not  money, 
it  is  a  thing  of  value,  and  is  money's  worth 
when  drawn  against  an  existing  dejiosit 
which  remains  until  the  eheck  is  presented. 
We  must  assume  that  the  cheek  of  the 
vendee,  in  this  case,  was  good  when  drawn, 
and  was  duly  paid  U|ion  ])i'esentation  in 
the  usual  and  regular  way,  for  it  appears 
in  the  j)ossession  of  the  drawers,  and  they 
practically  assert  the  fact  of  its  payment 
by  their  counter-claim  in  the  a(-tion,  by 
which  they  seek  to  recover  back  the  money 
so  paid.  There  was,  therefore,  an  actual 
and  real  payment  ni.ade  by  the  veiuh-ea  to 
the  vendor,  upon  the  juirchase-price  of  the 
hops.  It  is  said,  however,  that  the  actual 
payment  of  the  money,  as  distinguished 
from  the  delivery  of  the  check,  was  not 


'at  the  time'  of  the  contract,  but  at  soini' 
later  period.  We  do  mit  know  acciiiati'ly 
whi'ii  the  chi'ck  was  id.  It  may  liavi' 
been  the  same  day  it  may  have  hciii 
within  a  vcrv  few  n  iits.  It  may  not 
have  been  till  the  nc.\i  day.  Wc  aic  not 
to  presume,  for  the  purpose  of  makiiij;  llu' 
contract  invalid,  that  it  was  held  biyninl 
the  natural  and  ordinary  time  in  such 
event,  it  is  a  very  narrow  construction  In  s;iy 
that  the  payment  was  not  made  at  the  tiaif 
of  the  eontrai^t.  Tlu^  ptirpose  and  object 
of  the  statute  should  not  be  forgotten.  Its 
aim  is  to  suljstitute  some  act  for  iih  re  wonls, 
to  com])el  the  verbal  contract  to  lieaccoia- 
panied  by  some  fact  not  likely  to  he  mis- 
taken, and  .so  avoid  the  dangers  of 
treacherous  memory  or  downright  i«'rjiny. 
Inileed,  it  would  be  an  entirely  reasonable 
and  just  construction  to  say  that  the  de- 
livery of  the  check  and  its  j)resentmi'iit 
and  payment,  constituted  one  continuous 
transaction,  and  shoidd  be  taken  as  siirli 
without  reference  to  the  ordinary  dchiy 
attendant  upon  turning  the  check  into 
money.  The  statute  does  not  mean  rig- 
orously, eo  inslunti.  It  does  contcni]ilati! 
that  the  contract  and  the  ])aynient  sliull 
be  at  the  same  time,  in  the  sense  that  tlicy 
constitute  parts  of  one  and  the  same  con- 
tinuous transaction.  We  think,  thercl'oro, 
there  was  a  payment  'at  the  time'  witliiii 
the  meaning  of  the  statute,  and  that  the 
contract  of  .sale  was  valid."  Artchcr  r. 
Zeh,  5  Hill,  200  ;  Hawley  v.  Keelcr,  .IS 
N.  Y.  114;  Bissell  i;.  lialcom,  39  N.  Y. 
275. 

8  101  N.  Y.  515. 
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void  agreement.  The  court  also  held  that  although  the  jury 
found  that  the  parties  knew  and  fully  understood,  when  tlic  847 
was  [)aid  in  December,  that  the  previous  parol  ari-angemeut  i'ur 
the  sale  of  the  broom-corn  was  not  binding,  and  that  tlie  nujuey 
was  then  paid  and  received  for*  tlie  purpose  of  malcing  that  ar- 
rangement valid  and  obligatory  at  law,  the  establishment  of  tliese 
facts  would  be  insullicient  to  make  a  valid  contract. 

But  though,  on  very  nmch  the  same  state  of  facts,  there  is  an 
apparent  difference  between  the  holding  of  the  Supreme  Court  of 
Wisconsin  in  Bates  v.  Chescbro*  and  that  of  the  New  York  Court 
of  Appeals  in  Bisscl  v.  Balcom,^  they  are  reconcilable  on  the 
ground  that  in  both  of  them  the  question  really  was  whether  or 
not  at  the  time  of  the  payment  there  was  such  a  meeting  of  the 
minds  of  the  parties  with  respect  to  the  contract  as  to  make  it  a 
new  contract  at  that  time,  even  though  all  the  terms  of  the  con- 
tract were  not  verbally  recited.^  And  in  the  Wisconsin  case, 
after  holding  as  we  have  stated,  the  court  continue  :  "  Because  it 
was  essential  that  the  minds  of  the  parties  should  then  meet  as 
to  the  terms  and  conditions  of  a  contract,  so  as  to  form  and  make 
one.  True,  this  might  be  done  by  referring  to  the  previous  oral 
agreement,  and  by  adopting  and  assenting  to  that  agreement  as 
the  new  contract.  If  the  minds  of  the  parties  met  and  assented 
to  the  terms  and  conditions  of  the  prior  agreement,  then  the  stat- 
ute would  be  satisfied,  because  a  complete  contract  would  be  en- 
tered into  at  the  time  part  of  the  purchase-price  was  paid.  And 
the  real  question  therefore  was,  did  the  parties,  on  the  14th  of 
Decembei',  make  a  new  contract  by  referring  to,  adopting,  and 
confirming  the  terms  of  the  previous  void  agreement?  Did  their 
minds  meet  upon  the  subject  of  the  contract  of  sale,  and  was  the 
$47  paid  upon  this  new  contract  ?  If  so,  there  was  a  valid  con- 
tract entered  into  which  can  be  enforced  ;  otherwise  tliere  wa.s 
not." 

And  this  is  substantially  the  ground  upon  which  Bissel  v. 
Balcom*  and  the  later  New  York  cases  were  decided,  althouirli 
there  are  some  references  in  some  of  these  to  Bisscl  v.  Balconi  ^ 
which,  as  isolated  expressions,  would  rather  imply  an  antagonism 
between  Bissel  v.  Balcom  ^  and  Bates  v.  Chesebro  "^  which  docs 
not  really  exist. 

The  decisions  in  Bates  v.  Chesebro  ®  were  acted  on  in  Pike  v. 
Vaughn,^  where  there  was  a  contract  for  the  sale  of  logs  in  the 


1  36  Wis.  636,  2(1  case. 

2  39  N,  Y.  275. 

«  See  Hissell  v.  Balconi,  39  N.  Y.  at 
pp.  285,  286. 
*  39  N.  Y.  275. 


0  Ibid. 

«  Thid. 

">  36  Wis.  636. 

«  t\2  Wis.  594  ;  36  Wis.  6S6. 

9  39  Wis.  499. 
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fall  of  1873,  on  which,  from  that  time  down  to  March,  1874, 
goods,  provisions,  and  supplies  were  f.  rnished  to  the  amount  of 
*1300  or  '$1400,  and  from  that  time  down  to  August,  1874,  over 
iJilTOO  additional  was  paid  in  money  and  goods,  on  account  of  the 
logs.^ 

Hanson  v.  Roter^  is  another  case  in  which  it  was  decided  that  a 
payment  made  on  account  of  an  oral  contract,  invalid  by  tlic  Stat- 
ute of  Frauds,  would  not  render  the  contract  valid,  the  payment 
not  .idving  been  made  at  the  time  of  the  making  of  the  contract. 
Prior  to  the  decision  of  this  case  (a.  d.  188o),  an  act  "  relative  to 
the  sale  of  personal  property  "  was  enacted  b^,  the  Wisconsin  legisla- 
ture, which  in  terms  provides  that  "No  contract  for  the  jjurchase, 
sale,  transfer,  or  delivery  of  personal  property  to  be  delivered 
and  paid  for  at  a  future  day  or  period,  shall  be  void  when  cither 
the  buyer  or  seller  shall  in  good  faith  intend  to  perfor;?.  the  con- 
tract." The  act  declares  that  "  Any  act  or  jiart  of  'an  act  con- 
Hicting  with  this  act  is  hereby  repealed."  ^  It  w  is  claimed  in 
Hanson  v.  Rotcr^  that  this  act  repealed  the  Wisconsin  Statute  of 
Frauds  ;  and  this  was  rather  acceded  to  by  the  court,  which  lield, 
ii(j\vever,  that  the  act  of  1883  did  not  affect  Hanson  v.  Roter, 
liLcause  the  contract  in  that  case  was  made  before  the  act  of  1883 
was  enacted. 

In  the  later  case  (a.  d.  1887)  of  Kerkhof  v.  The  Atlas  Paper  Co.,^ 
wliore  it  was  again  held  that  a  sub&equent  payment  on  account  of  a 
parol  contract,  void  under  the  Klatule  of  Frauds,  did  not  render  the 
contract  valid,  it  was  claimed  that  the  act  of  1883  had  repealed 
the  Statute  of  Frauds,  The  court  were  of  the  opinion  that  it  was 
nover  intended  by  the  Icgislamie  to  have  any  such  sweeping 
effect.  They  also  took  the  position,  as  the  act  excluded  "extrin- 
sic evidence  that  such  contract  h"d  any  other  intent  or  mean- 
iii!^  than  expressed  or  stipulated  thereby,"  that  this  showed  that 
the  act  was  intended  only  to  apply  to  written  contracts.  But 
we  tliink  that  the  intent  or  meaning  of  a  contract  may  be  as 
well  "  expressed  or  stipulated,^''  whei'o  the  contract  is  oral  as 
whore  it  is  written.  We  can  sec,  on  this  ground,  no  intelligent 
distinction.^ 


I'.' .  i 
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'  And  see  Mason  v.  The  H.  VVitbeck 
Con.iiaiiy,  35  Wis.  164 ;  Bacon  i;.  Eccles, 
43  Wis. '227. 

-  64  Wis.  622. 

•*  Laws  of  Wisconsin  for  1883,  p.  65 
'-•  f^l,  §§  1,  2. 

*  64  Wis.  622. 

5  68  Wis.  674. 

^  The  court  also  say  that  the  act  was 
passcil  to  obviate  the  decisions  in  Barnard 
i".  Hackhaus,  52  Wis.  593,  and  Evering- 


h:iMi  V.  Meighan,  55  Wis.  354,  which 
were  di'cisions  on  gaining  contracts.  As 
the  contract  in  this  latter  case  was,  appar- 
ently, merely  oral,  if  the  act  was  intended 
to  apply  only  to  written  contracts,  the 
intention  to  obviate  the  decision  in  Ever- 
inghani  v,  Meifjhan,  55  Wis.  .354,  seems 
not  to  have  been  etfectnally  acconijdished. 
Wo  think  that  the  net,  on  its  very  face, 
renders  valid  all  rrinlracts  for  the  purchase, 
sale,  transfer,  or  delivery  of  personal  prop- 
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In  Gault  V.  Brown,^  an  oral  contract  for  the  sale  and  del  ivory 
of  wood  of  the  value  of  upwards  of  1^33,  to  be  paid  for  as  deliv- 
ered, invalid  when  made,  was  held  to  be  an  eniire  contract,  and 
the  payment  for  part  of  the  wood  on  its  receipt  took  the  case  out 
of  the  statute  as  to  the  undelivered  part.^ 

In  Bigg  V.  Whisking^  it  was  held,  that  whether  a  transaction 
amounts  to  one  entire  contract  or  to  several,  so  that  any  \)nvt 
payment  or  delivery  may  satisfy  the  Statute  of  Frauds  as  to  tlie 
Avhole,  dei)ends  upon  the  circumstances  of  each  case ;  and  it  is 
not  necessarily  conclusive  because  the  transaction  takes  place  at 
the  same  time  and  {dace,  or  at  different  times  and  places.  If  flic 
result  of  various  bargains  at  different  times  and  places,  but  in  the 
course  of  the  same  transaction,  be  reduced  into  writing,  and 
signed  by  one  party  in  the  presence  of  the  other,  and  the  mem- 
orandum is  given  to,  though  not  signed  by  him,  that  is  evidence 
that  the  contract  was  joint  and  entire ;  although,  as  against  tlio 
party  who  did  not  sign  it,  it  may  not  be  per  ae  binding  under 
the  statute,  it  may  be  made  so  by  part-payment  or  part-delivery 
of  any  of  the  goods  comprised   witliin  it,  and  then  the  written 


erty  to  be  (Icliveind  iiml  paid  for  .it  a 
fiitiins  diiy,  wlicii  intlier  the  Imyor  or  scUit 
shall  ill  fjood  fiiith  iiitoud  to  jieilonii  the 
contriict ;  and  that  all  sucli  eoiitnicts 
"and  all  collateral  contracts,  agrceincnts, 
or  secnrities  growing  out  thereof,  or  of 
which  thej"  may  have  formed  the  consid- 
eration in  whole  or  in  part,"  are  to  be 
"deemed  legal  and  valid  to  all  intents 
and  purposes ; "  tiie  net  to  apply  to  all 
cases  except  only  where  they  are  vitiated 
by  fraud,  or  wiiere  the  contract  is  without 
suflicient  consideration,  or  where  both  the 
parties  to  the  contract  intended  to  make 
a  wagering  contract.  And  as  all  acts  or 
parts  of  acts  conflicting  with  this  act  were 
re])ealed,  and  as  the  Wisconsin  statute  of 
frauds  does  interfere  with  this  act,  plainly 
and  radically,  we  think  it  was  expressly 
repealed.  The  language  of  the  act,  we 
think,  is  too  clear  to  admit  of  any  ques- 
tion as  to  its  meaning.  And  as  Lord 
Dentnan  said  in  Uickinan  v.  Carstairs,  5 
B.  &  Ad.  663,  "  the  ipiestion  in  this  and 
other  cases  of  constructioti  of  written  in- 
struments is,  not  what  was  the  intention 
of  the  parties,  but  what  is  the  vicaning  of 
th.c  wonUt  theij  have  iiscd."  And  when 
this,  on  tiie  face  of  a  statute,  as  on  the 
face  of  a  will,  deed,  or  other  instrument, 
is  as  clearly  expressed  as  it  seems  to  us  to 
be  in  the  Wisconsin  act  of  1883,  we  think 
the  principle  laid  down  in  Dwarris  on 
Statutes,  J).  557,  applies,  and  that  "  courts 
are  bound  to  give  it  ett'cct,  whatever  may 
be  their  opinion  of  its  wisdom  or  policy." 


The  nu'Xf  act  of  inserting  in  the  statutes 
of  New  York,  Wisconsin,  and  smiie  ol'  the 
otli(!r  Stales,  the  words  "  at  tin;  tiiiie," 
with  reference!  to  the  paynient  of  earnest 
to  lake  the  ease  out  of  the  statute,  liiis,  us 
we  have  seen,  introdu(a'd  a  new  element  nf 
confusion  in  thos(!  States,  in  coniiei'tion 
with  the  law  of  sales.  With  tiie  dilti- 
culty  staring  them  in  the  fa<!e  wliieli  the 
rhsoluto  sweeping  away  of  that  statute 
would  produf'e,  we  are  not  surpri^i  d  that 
the  Supreme  Court  of  Wisconsin  sought 
for  some  construction  of  the  Wiscdiisiu 
atit  of  1883,  which  would  have  a  less 
"  swe(!ping  etfect "  t'lan  that  which  in- 
volved the  tofcil  r  peal  of  the  statute  of 
frauds  in  that  St.te.  Hut  whatever  may 
have  l)een  their  ojiinion  of  its"wisiloin 
or  policy."  we  think  the  jn'oper  coiistiuc- 
tioii  of  the  act  of  1883  is,  as  was  cim- 
tended  and  in  cH'ect  admitted  in  Ilaiisnii 
V.  lloter,  64  Wis.  C^-^  e-J.'i,  to  render  valel 
all  bond  fide  contracts  "♦or  the  piircliase, 
sale,  transfer,  or  delivery  of  jiersoiial  prep- 
erty  to  be  delivered  and  paiil  for  at  a 
future  day  or  period,"  in  Wisconsin,  siine 
the  coming  into  force  of  that  act ;  and 
that  their  statute  of  frauds  and  all  other 
acts  or  parts  of  acts  contlicting  with  the 
act  of  1883  were  repealed. 

>  48  N.  H,  183. 

«  See  iJaldy  v.  Parker,  2  B,  &  C.  o7  ; 
Elliott  V.  Thomas,  3  M.  k  W.  170;  tiil- 
man  v.  Hill,  36  N.  H.  311. 

8  14  C.  B.  195. 
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memorandum  is  evidence  of  the  contract  against  him.  Thus,  in 
an  action  for  the  price  of  timber  bargained  and  sold,  it  apjiearcd 
tiiiit  the  defendant  had  proposed  to  meet  the  plaintiff  to  purchase 
timber;  and,  having  met  him,  had  gone  with  liim  to  several 
j)laccs,  some  miles  apart,  but  all  on  the  same  day,  purchasing  lots  of 
timber  at  each  place,  at  separate  prices,  —  the  amount  in  each  case 
being  above  £10,  —  and  that  then  the  plaintiff  had,  at  the  defend- 
ant's j)roposal,  made  a  memorandum  of  these  bargains,  signing  it, 
and  giving  it  to  the  defendant.  Some  of  the  timber  had  been  de- 
livered and  received,  and  payments  had  been  made  generally  on 
jiccount.  The  defendant  refused  to  receive  the  residue,  and  had 
made  no  payments  on  account  of  it ;  it  not  appearing  from  what 
particular  lots  the  timber  received  or  that  refused  had  come.  It 
was  held  that  the  contract  was  one  and  entire ;  and  therefore 
that  the  statute  was  satisfied  by  payment  or  part-delivery  of  ariy 
of  the  timber.^ 

Fifly-two  head  of  cattle  were  sold  by  the  plaintiff  to  the  de- 
fendant, —  fifty  at  one  price,  and  two  at  another ;  the  two  to  bo 
delivered  the  week  succeeding  tlie  sale,  and  the  fifty  at  different 
intervals  thereafter.  The  two  were  delivered  to  the  defendants, 
who  refused  to  rece've  the  remainder.  The  court  held  that 
although  the  contract  at  the  time  it  was  made  was  void  under  the 
Statute  of  Frauds,  still  it  was  good  as  a  i)r<jposition  of  price,  and 
a  subsequent  delivery  and  acceptance  of  two  of  the  cattle  (and  a 
part  payment  of  the  price  would  have  had  the  same  effect)  one 
week  after  the  contract  was  made,  without  any  change  of  its 
terms,  and  under  the  proposition  or  offer,  made  it  binding,  and 
took  the  case  from  under  the  operation  of  the  statute.'^ 

But  there  must  be  an  actual  payment,  no  matter  what  the  sub- 
joct  of  the  payment  may  be,  —  whether  money  or  money's  worth. 
If  the  part  payment  is  in  otlier  goods,  there  must  be  a  delivery  of 
the  goods  ;  if  a  debt  or  claim  by  the  vendee  against  the  vendor, 
there  must  be  an  actual  extinguishment  of  the  debt  or  claim. 
The  matter  must  not  be  left  in  fieri? 


}^^ 


f  i' 


'  RiRK  V.  Wbiskinj:?,  14  C.  B.  195. 

'•i  Rickey  v.  Tciihrocck,  63  Mo.  .'j63. 
In  S|iriif,'U(!  V.  Blake,  20  Wcrnl.  63,  Cowiiii, 
.1.,  siiid  ;  "  Tlie  l)iirt  lielivevv  need  not  lie 
iit  tlie  time  of  the  contract.  An  oral  ngree- 
iiioiit  may  stand  for  a  niuti:al  agreed  prop- 
osition, and  unless  revoked,  the  .suh.scqnent 
a('i'e|itanee  of  part  of  the  goods  which 
were  tlie  s\ihject  of  oral  negotiation  will 
make  it  hinding."  And  see  Hart  v.  Satt- 
lev,  3  Camp.  528 ;  .Jennings  v.  Wheeler, 
7  Cow.  256,  262;  8  Wend.  397,  400; 
Marsh  v.  Hyde,  3  Gray,  331  ;  McKnight 


V.  Dnnlap,  1  Scld.  137;  Scott  r.  Eastern 
Counties  Uy.  Co.,  12  M.  &  W.  33  ;  Culf 
V.  I'tMin,  1  M.  &  S.  21  ;  Boutwell  v. 
O'Keefe,  32  I'.arb.  434  ;  Stone  v.  Uogers, 
2  M.  &  W.  443  ;  Lovelock  v.  Franklyn, 
8  (i).  li.  371  ;  Davis  v.  Kastman,  1  Allen, 
422 ;  Chaplin  v.  Rogers,  1  East,  192  ;  Car- 
ter V.  TouLssaint,  5  B.  &  Aid.  855  ;  Vin- 
cent )'.  Gerniaml,  11  .Johns.  283  ;  Snrague 
V.  Ulake,  20  Wend.  61  ;  Davis  v.  Moore, 
13  Me.  424. 

3  See  ante,  p.  275,  note  2. 
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Where  there  is  an  agreement  to  take  goods  m  part  payment, 
when  they  are  taken  on  that  agreement  they  ani  part  payment 
whether  under  the  Statute  of  Limitations  or  tie  Statute  of 
Frauds.^  In  Williams  v.  Griffitlis,^  to  take  tlie  case  out  of  the 
Statute  of  Limitations,  -it  was  held  that  there  must  be  a  part 
payment  in  cash,  or  wh  .t  is  equivalent  to  it,  to  have  that  effect. 
An  agreement  that  one  claim  should  go  against  another,  without 
anythiug  further  in  the  way  of  the  cancellation  of  the  respective 
claims,  will  not  do.'^ 

In  Hooper  v.  Stephens,*  whore  a  bottle  of  gin  was  delivered 
and  accepted  as  a  payment  on  a  previous  debt,  the  court  held  that 
where  anything  is  received,  upon  agreement,  in  reduction  of  a 
debt,  that  is  payment. 

Where  a  ])urchaso  of  personal  property  is  made  by  A.  from  B., 
A.  agreeing  to  pay  C.  a  debt  due  him  by  B.,  and  does  so,  this  is  a 
good  payment  imdcr  tlie  statute  to  bind  the  bargain,  the  promise 
thus  having  become  one  to  pay  A.'s  own  debt,  and  is  not  void  as 
the  promise  to  pay  the  debt  of  another.^  But  as  the  statute  re- 
quires that  the  purchiiser  shall  pay  some  part  of  the  purchase- 
money,  a  mere  promise  to  pay  a  debt  of  the  vendee  is  not 
sufficient.'' 

And  where  the  vendee  is  indebted  to  the  vendor  on  a  prior 
transaction,  where  a  purchase  was  made,  the  price  to  be  paid  by 
crediting  the  amount  of  the  vendor's  indebtedness,  and  no  act 
was  done  to  carry  it  out,  this  is  no  payment.  There  must  bo  an 
actual  application  made  of  the  prior  indebtedness  by  a  receijjt,  or 
by  crediting  it  in  some  manner.'^ 

Where  A.  was  indel)ted  to  B.  on  a  mortgage  of  horses  for  $500, 
and  B.  bought  the  horses  for  $5300,  which  amount  was  to  be 
credited  on  the  mortgage,  but  this  was  not  in  fact  done,  it  was 
held  that  this  was  no  payment  of  the  purchase-money  of  the  horses 
within  the  statute.^ 

In  Brabin  v.  Ilyde^  the  defendant  purchased  a  horse  for  SlTo 
from  A.,  who,  at  the  time,  was  indebted  to  the  defendant  in  a 


1  See  Hart  v.  Nash,  1  C.  M.  &  R.  337. 

2  1  C.  M.  &  I!.  45. 

3  rhid. 

«  4  A.  &  E.  71. 

5  Cotteiill  V.  Stevens,  10  Wis.  422. 
See  Kiiii'iick  v.  Sanders,  1  Wis.  77 ;  Har- 
l<('r  V.  lUiL'klin,  2  Den.  45  ;  Farley  r. 
Cleveland,  4  Cow.  432  ;  Arnold  c.  Lyninn, 
17  Mass.  400  ;  Cabot  v.  Hurkins,  3  Tick. 
91  ;  Crocker  v.  Hiiigins,  7  Conn.  341. 

«  Artcher  v.  Zeh,  5  Hill,  200.  Here 
the  court  said  that  no  doubt  the  statute 
must  be  taken,  in  its  spirit,  to  mean  any- 
thing or  part  of  anything  given,  by  way 


of  consideration,  which  is  money  or  nmii- 
ey's  worth.  But  the  object  of  tlio  st;itutu 
was  to  have  something  pass  Ix-tweeii  tiie 
parties  besides  mere  words  ;  some  svihIm)!, 
like  earnest-money.  But  wliere  tlieri'  i^ 
simply  an  agreement,  whicli  has  not  bein 
acted  on  by  an  execution  of  the  pronii.M', 
everything  lying  in  parol,  the  statuti'  is 
not  satisfied.     Ibid. 

7  Clark    v.    Tucker,    2    Sandf.    157 ; 
Shindler  v.  Houston,  1   Comst.  201. 

8  Ely  V.  Ormsby,  12  Barb.  570. 

9  30  Barb.  265. 


P^5RT  V.J 
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case  out  of  the  statute.  The  plaintiff  had  $40  in  hand  of  bor- 
rowed  money  payable  on  demand,  which  was  expressly  received 
as  a  contingent  advance  upon  the  barley,  and  was  subsequently 
applied  as  part  payment  therefor  upon  the  consummation  of  tho 
sale.  The  court  held  this  was  rcco'ved  as  payment  on  the  con- 
tract, and  was  to  be  deemed  in  fac;>  as  a  conclusive  and  definite 
payment  thereon  for  all  purposes. 

We  consider  these  two  cases  ^  both  about  as  extreme  cases  as 
cm  be  imagined ;  and,  on  the  assumption  of  the  court  in  tlie 
former  case,  that  virtually  (if  not  co  instanti,  at  the  closing  of  the 
case)  while  the  contract  was  pending,  the  credit  was  actually 
made  in  the  vendor's  account,  on  the  vendee's  books,  we  would  be 
inclined  to  think  that  that  case  was  well  decided,  on  the  same 
principle  that  an  actual  indorsement  by  the  vendee  on  the  ven- 
dor's promissory  note,  of  which  the  vendee  was  the  holder,  would 
be  a  good  payment.  But  both  of  these  cases  were  reversed  on 
appeal. 

In  Brabin  v.  Ilyde^  it  appears,  on  appeal,  that  the  vendee's 
entry  of  the  credit  was  not  in  his  day-book  or  ledger,  or  in  any 
book  that  he  kept  for  the  purposes  of  his  business,  or  in  any 
account  of  his  daily  transactions,  but  upon  the  blank  leaf  of  a 
book  by  itself  inaccessible  lo  the  vendor,  if  not  to  all  other  per- 
sons, and  the  vendee  never  communicated  this  entry  to  the  vendor 
or  to  any  one  else.  The  court  held  that  this  was  not  sufficient  to 
establish  the  fact  of  a  payment  having  been  made  by  the  vendee 
to  the  vendor,  and  was  a  very  different  case  from  that  of  an 
indorsement  on  a  note  which  would  operate  effectually  as  an 
extinguishment  of  the  note  pro  tanto ;  that,  in  eff  ct,  there  should 
be  at  the  time  of  the  contract  some  act  of  payment  of  a  conclu- 
sive character,  not  resting  in  agreement  or  in  mere  words. 

So,  in  reversing  Mattice  v.  AUen,'^  the  Court  of  Appeals  treated 
that  case,  like  that  of  Brabin  v.  Hyde,*  as  a  case  of  prior  indebted- 
ness, with  a  mere  agreement  to  apply  such  indebtedness  as  a 
payment  on  the  contract  of  sale,  but  resting  merely  in  words 
unaccompanied  by  the  necessary  act  to  make  it,  in  fact,  constitute 
a  payment. 

\  These  cases,  of  course,  being  on  the  question  as  to  whether 
what  was  done  in  them  amounted  to  a  payment,  are  applicaldo  to 
statutes  whether  they  do  or  do  not  contain  the  words,  "  at  the 
time,"  of  the  New  York,  Wisconsin,  and  some  other  State  stat- 
utes.   So,  in  Teed  v.  Teed,^  there  was  an  oral  contract  for  the 


»  Brabin  v.  Hyde,  30  Barb.  267,  268, 
and  Muttice  v.  Allen,  33  Barb.  543. 
«  32  N.  Y.  5ly. 


«  3  Abb.  App.  Dec.  248 ;  3  Keyes,  492. 
*  32  N.  Y.  519. 
644  Barb.  96. 
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purcl  asc  of  butter  of  the  value  of  over  -flOO,  and  at  the  timcj 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of  fG.SO,: 
lor  a  barrel  of  flour,  which  was  cha,rgcd  in  the  plaintiff's  account- 
book  to  the  defendant.     At  the  time  the  contract  was  made  for/ 
the  butter,  it  was  agreed  that  the  price  of  the  flour  should  be  a 
payment  on  account  of  the  butter,  and  the  plaintiff  made  a  memor- 
andum to  that  effect  in  his  memorandum  book.     l?ut  the  court 
held  that  this  was  not  sutHcient;  the  entry  should  have  been 
made  on  his  account-book,  to  constitute  it  a  payment,  so  as  to 
have  cancelled  the  charge  for  the  flour.     That  is,  the  act  to  be 
constituted  a  payment  must  act  as  an  extinguishment  of  the  debt.* 

The  seventeenth  section  of  the  English  statute  implies  that,  to 
bind  a  buyer  of  goods  of  £10  value,  where  there  has  been  no 
delivery  and  no  writing,  he  must  have  done  two  things ;  first, 
made  a  contract,  and  next,  he  must  have  given  something  as 
earnest,  or  in  part  payment  or  discharge  of  his  liability.  But 
where  one  of  the  terms  of  an  oral  bargain  is  for  the  seller  to  take 
something  in  part  payment,  and  there  is  nothing  further,  that 
term  alone  is  not  equivalent  to  actual  part  payment. 

la  Walker  v.  Nussey  ^  it  was  verbally  agreed  between  the  parties 
that  a  previous  indebtedness  of  the  vendor  to  the  vendee  should  go 
as  i)art  payment  to  the  vendor  of  a  lot  of  leather  purchased  orally. 
The  court  held  that  the  alleged  part  payment  was  part  of  the 
bargain  itself,  and  could  not  be  wrested  into  proof  of  an  actual  l| 
payment,  without  repealing  the  statute,  and  suffering  a  verbal  |! 
contract  for  the  sale  of  goods  of  £10  value  to  have  effact,  without  '| 
the  safeguards  provided  by  law  against  fraud  in  such  cases,  as  I 
no  receipt,  .at  the  time  of  the  second  transaction  was  given  the  | 
vendor  for  his  debt  by  the  vendee,  nor  any  other  thing  done  by  j 
him,  so  that  everything  rested  in  verl)al  contract.     But  the  part  ! 
payment  required  by  the  statute,  in  order  to  make  the  contract  ' 
for  the  sale  of  goods  of  the  value  of  over  #40  binding  on  thei; 
parties,  does  not  require  the  actual  passing  of  money  from  the 
vendee  to  the  vendor.     But  it  must  be  of  value, —  money's  worth  ; 
and  it  must  be  agreed  by  both  parties  at  the  time  that  the  value  is 
then  actually  passed  from  the  vendee  to  the  vendor  ;  that  it  is  a 
then  present  payment.     It  is  not  enough  for  the  parties  to  agree  ! 
tliat  it  shall  be  applied  as  payment.     That  would  be  merely  an  i 
agreement  to  pay.     It  must  not  rest  in  agreement.     The  payment  ■ 
must  be  actually  made,  and  both  parties  must  so  understand  it, — 
the  vendee  that  he  pays  and  the  vendor  that  he  receives  the  value,  ■ 


r      - 
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:n\*i 


1  Rrajid  v.  Brand,  49  Barb.  346  ;  Wal-     Co.   v.  McMahon's  A(im'r,  38  N.  J.    L. 
Tilth  V.   Richie,  6  Lans.  362  ;    Hicks  v,     536,  are  to  tlio  same  effect, 
Cleveland,  48  N.  Y.  84  ;  Matthiessen,  &c.  '■»  16  M.  &  W.  302. 
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land  thus  that  the  title  to  the  value  has  passed  from  the  vendee  to 
the  vendor.  The  statute  only  requires  actual  part  payment.  It 
does  not  require  that  such  payment  shall  be  shown  by  writinir, — i)y 
an  indorsement,  a  credit,  or  a  receipt,  or  by  the  manual  delivery 

I  of  any  article  or  property  of  value.  It  leaves  the  parties  to  prove 
payment  by  such  proof  as  they  may  have ;  but  it  does  recjuire 
proof  of  payment,  and  not  of  a  mere  a<jreement  to  pay  or  to  apiViy 
in  payment. 

Thus  in  Dow  v.  Worthen,^  where  A.  bought  apples  from  B.,  un- 
der a  verbal  agreement  that  the  price  of  the  apples  should  be  a 
part  payment  on  poultry  which  B.  was  negotiating  to  buy  from 
A.,  if  the  sale  of  the  poultry  were  consummated  ;  and  on  tlie 
consummation  of  such  sale,  the  price  of  the  apples  was  ;  ced 
on  at  #75,  which  was  then  agreed  upon  and  treated  by  both 
parties  as  a  then  present  payment,  which  extinguished  the  debt 
for  the  apples,  and  turned  it  into  a  claim  as  for  money  paid  on 
the  contract  for  the  poultry  ;  the  court  held  that  the  case  wns 
taken  out  of  the  statute.  But  in  Oilman  v.  Hill,^  where  on  tlie 
verbal  sale  of  pelts  for  more  than  -150,  the  parties  agreed  that  a 
prior  indebtedness  of  the  vendor  to  the  vendee  should  be  allowed 
towards  the  pelts,  the  court  held  that  this  was  not  an  act  (luiie, 
a  payment  actually  made,  but  simply  an  agreement  that  the  sum 
should  be  allowed,  —  a  matter  resting  in  contract  only  ;  and  that 
the  case  was  within  the  statute;  but  that  this  agreement,  with 
the  accompanying  facts,  was  evidence  that  the  parties  treated  the 
sale  as  consummated  by  a  delivery  and  acceptance  of  the  pelts. 

In  Hughes  v.  Paramore,*  one  of  two  persons  who  had  dealinirs 
together  and  were  mutually  indebted  to  one  another,  had  supplied 
some  bricks  on  the  credit  of  the  other  in  1834,  but  no  account 
had  been  delivered  or  made  out  on  either  side.  In  184")  they 
signed  in  duplicate  a  memorandum,  saying,  "  It  is  agreed  that 
Mr.  R  in  his  general  account  shall  give  credit  to  Dr.  II.  for  .£174, 
being  for  bricks  delivered  in  1834."  The  court  held  that  this  was 
nothing  moi'e  than  an  agreement  to  take  a  particidar  it(Mn  into 
account  between  the  parties,  and  was  insulTicicnt  to  exclude  the 
mutual  debts  from  the  operation  of  the  Statute  of  Limitations; 
and  if  the  £174  could  be  taken  as  a  payment  at  all,  it  could  only 
be  taken  as  payment  at  the  time  it  was  entered  in  the  account, 
and  not  at  the  time  when  the  agreement  was  entered  into.* 


1  37  Vt.  108. 

2  36  N.  H.  311. 

^,     8  7  DeO.  M.  &G.  229.' 
I      ♦In  ordei-  to  take  a  case  out  of  the 
[statute  of  limitations  by  a  part  payment, 
lit  must  appear  that  the    payment  was 


\inade  on  account  of  the  debt  for  which 
the  action  is  broufjlit,  nml  tliiit  it  "as 
made  as  a  part  paynuMit  of  a  f,'n';it('r  debt. 
Tipoctsw.  Heanc,  LS^l^AiL. -■"'-•    ^""^ 

/Turtlier  as  to  part  "payments  to  tiikc  tin; 

I  case  out  of  the  statute  of  limitations,  Wiiiii- 
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A  verbal  agreement  was  made  in  Gadds  v.  Lceson  *  for  the  sale 
by  A.  to  B.  of  a  lot  of  land  for  •'1(400 ;  and,  as  B.  was  owing  A. 
nioio  than  that  sura,  the  purchase-money  was  to  bo  allowed  on  the 
iiccotiut.  There  was  no  receij)t  taken  for  the  $400,  nor  was  any 
ciodit  given  on  the  account.  It  was  held  that  there  was  no  pay- 
intiit,  or  part  performance  of  any  kind,  to  take  the  case  out  of  the 
statute. 

in  riiillips  V.  The  Ocmulgce  Mills,''  it  was  held  that  a  note  of 
tlio  vendee,  payable  in  cotton,  given  for  cotton  purchased  orally, 
and  dated  back  to  the  time  of  the  purchase  of  the  cotton,  though 
triven  after  the  destruction  of  the  cotton  by  fire,  related  back  and 
bocanie  part  of  the  contract,  so  as  to  take  the  case  out  of  the 
statute. 

The  act  of  part  performance,  whether  it  is  a  part  delivery  of 
the  goods  or  part  payment  of  the  purchase-money,  must  be  mutual. 
Ill  cither  case  tlie  assent  of  both  parties  to  the  act  of  part-perform- 
ance is  necessary.  Delivery  of  the  goods  without  acceptance  is  in- 
sullicient ;  and  payment  implies  a  receipt  and  acceptance  of  the 
money  or  consideration  by  the  party  to  whom  it  is  made.  But 
payment  may  be  made  to  the  vendor's  agent  authorized  to  receive 
it,  as  well  as  to  the  principal ;  and  when  made  to  an  agent,  it  is 
payment  to  the  principal.  This  rule  of  law  ap})lies  as  well  to 
contracts  within  the  Statute  of  Frauds  as  to  other  contracts. 
Payment  to  an  agent  furnishes  the  same  ground  of  security 
against  false  claims  as  if  made  directly  to  the  principal.  And 
tlic  authority  of  the  agent  to  receive  the  payment  may  be  shown 
by  any  act  on  the  principal's  part  recognizing  it ;  or  the  subse- 
quent ratification  of  the  act  of  the  assumed  agent  is  equivalent  to 
ail  original  authority .^ 

In  this  case  (Hawley  v.  Keeler),  terms  of  a  proposed  contract 
for  the  purchase  of  cheese  were  agreed  upon  on  November  1, 
18(58,  but  there  was  no  present  contract  of  sale  ;  and  whether 
such  a  contract  should  be  made  was  to  depend  upon  the  election  of 
the  plaintiffs,  on  or  before  November  3,  to  take  the  cheese  at  the 
price  named,  and  their  depositing  iJlOOO  in  a  bank  to  the  defend- 
ants' credit.  The  court  held  that  the  deposit  having  been  made  at 
the  time  when,  by  tlie  agreement  of  the  parties,  the  contract  of  sale 


man  v.  Kynman,  1  Ex.  118  ;  Hayden  v. 
Williams,  7  Biiig.  163  ;  Ashby  v.  James, 
11  M.  &  W.  542;  Edmunds  v.  Goater,  15 
IWv.  415  ;  Hoo])er  V.  Stephens,  4  A.  & 
K.  71  ;  Worthington  v.  (iriinsditch,  7 
Q.  H.  479  ;  Catling  v.  Skoulding,  6  T.  R. 
189 ;  Tanner  v.  Smart,  6  B.  &  C.  603 ; 
Sinitli  V.  Thome,  21  L.  J.  Q.  B.  199  ; 
Oaidiicr  V.  McMahon,  3  Q.  B.  561  ;  Ches- 
lyii  V.  Dal  by,  4  Y.  &  C.  238 ;  Routledge 


i:  Ilamsev,  8  A.  &  E.  221  ;  Waiigh  u. 
Cope,  6  M.  &  W.  824;  Hart  v.  Prender- 
gast,  14  M.  &  W.  741  ;  Mills  v.  Fowkes, 
5  Bing.  N.  C,  455  ;  Burn  v.  Boiilton,  2 
C.  IJ.  476  ;  Cottam  v.  Partridge,  4  M. 
&G.  271. 

1  65  111.  83. 

2  55  Ga.  633. 

8  Hawley  v.  Keeler,  33  N.  Y.  114. 
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was  to  arise,  and  it  being  one  of  the  conditions  upon  which 
the  existence  of  the  contract  depended,  this  was  a  payment  at 
the  time  of  tlie  contract  to  talio  the  case  out  of  the  New  York 
statute. 

In  Richardson  v.  Sipiires,^  the  defendant  sold  the  plaint ilT 
thirty-one  8hee[),  twenty  of  which  were  delivered  and  i)aid  lor; 
the  contract  not  l)cing  in  writing.  In  an  a(!tion  for  damages  tup 
non-delivery  of  the  remainder,  it  was  held  that  there  was  uu 
accej)tance  of  a  part  of  the  property  i)urchased  upon  the  contract, 
and  a  payment  of  part  of  the  purchase-money  ;  either  of  wliicli 
was  sutlieient  to  take  the  contract  out  of  the  statute  and  make  it 
binding  upon  the  parties  as  an  executory  contract. 

The  language  of  the  Statute  of  Frauds  implies  that  in  whichever 
way  the  ]>arties  verbally  agree  or  propose  that  a  contract  for  the 
sale  of  goods,  wares,  or  merchandise  for  the  ])rice  of  .£10  or  more 
shall  be  made  exempt  from  the  statute, —  whether  it  be  by  the 
purchaser  accepting  and  receiving  pari  of  the  goods  so  soUl,  l)y 
giving  something  in  earnest  to  bind  the  bargain  or  in  part  pay- 
ment, or  by  making  a  note  or  memorandum  of  the  bargain,  —  it 
must  be  done,  if  done  at  all,  by  the  consent  of  both  parties.  It  is 
obvious  that  it  would  require  the  consent  of  the  purchaser  to 
accept  and  receive  part  of  the  goods,  and  he  could  not  receive 
them  unless  by  the  consent  of  the  seller  ;  the  |mrchaser  could  not 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment, 
unless  the  seller  accept  and  receive  it;  nor  could  a  note  or  men)o- 
randum  of  the  bargain  be  made  and  signed,  unless  by  the  consent 
of  the  party  to  be  charged  thereby.  A  valid  contract  is  an  agree- 
ment or  covenant  between  two  or  more  persons,  in  which  each 
party  binds  himself  to  do  or  forbear  some  act,  and  each  ac(i aires 
a  right  to  what  the  other  promises  ;  but  if  the  parties,  in  makiujf 
a  contract  within  the  Statute  of  Frauds,  omit  to  do  what  the  stat- 
ute requires  to  be  done  to  make  a  valid  contract,  it  requires  the 
consent  of  both  parties  to  supply  the  thing  omitted.'' 


1  37  Vt.  640. 

^  A  verbal  ai^reement  was  entered  into 
by  tlie  j)artii'ti  in  Edgi-rton  v.  Hoil{i;o,  41 
Vt.  676,  on  June  30,  for  tlie  sale  by  tlie 
(lefendant  to  the  plaintill'  of  a  quantity 
of  chi'csc  for  a  greater  jirioe  than  §40,  no 
part  of  which  was  delivered.  On  July 
1  the  defendant  wrote  the  plaintiH'  for 
a  payment  of  $50  to  hind  the  bargain. 
The  piaintiif,  on  July  2,  enclosed  the 
f-IO  in  a  letter  directed  to  the  defendant 
and  deposited  it  in  tiio  post-otliee,  which 
letter  was  delivered  to  tlie  defendant  on 
July  8.  The  defendant  did  not  ac- 
cept the  money,  but  returned  it  to  the 
plaintiff.      The  court  held  that,  as  the 


defendant  had  not  authorized  the  trans- 
mission of  tiie  money  by  mail,  the  dcliviry 
to  the  post-oflice  did  not  bind  the  (icri'inl- 
ant ;  and,  as  there  was  no  binding  contract 
under  the  statute,  the  money  not  liaviii;,' 
been  accepted  as  a  part  payment,  the  tmi- 
tract  could  not  be  enforced.  Tlio  court 
said:  "Suppo.se  it  had  been  one?  stipula- 
tion of  the  verbal  agreement  on  .luiic  30 
that  the  ])1aintiff  should  give  and  the  do' 
fendant  receive  something  in  earnest  to 
bind  the  bargain,  and  in  ]iursiiaii('e  ol 
such  .stipulation  the  jdaintilf  had  tiicn 
oH'ered  to  give  or  pay  the  amount  so  stipu- 
lated and  the  defendant  had  refused  to 
receive  it,  saying  that  he  preferred  not  to 
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Earnest  docs  not  necessarily  and  always  transfer  the  title  to 
the  specific  property  for  which  it  lias  been  given,  it  only  binds 
the  contract.  Notwithstanding  the  payment  of  earliest,  if  tho 
wiiolc  price  is  to  be  paid  on  delivery  of  the  thing  bought,  of 
wliich  there  was  no  delivery  at  the  time  of  the  contract,  the  pur- 
chaser cannot  maintain  detinue  or  trover  for  the  propei-ty  bought 
until  he  shall  have  jiaid  or  tendered  the  entire  consideration  ;  tho 
vendor,  notwithstanding  such  a  sale,  having  a  lien  on  the  thing 
sold  for  the  consideration  or  [lurchase-nKJiuiy.'  And  if  a  liargain 
he  made,  and  earnest  given,  without  an  express  agreement  that 


ivi'i'ive  niiy  nioiicy  until  lio  liad  {lelivcrod 
tlif  wliolc  1)1'  jiiiil  of  tliu  in'operty,  or  had 
h'I'usimI  to  acct'|il  tlir  liiom^y  so  otl'iTcd,  or 
do  any  otiicr  act  to  liinii  tUv.  Iiar<{ain,  witli- 
oiit  j,'ivinjf  any  nason  for  such  refusal,  it 
wuiilil  \w  fviilcnt  that  ho  did  not  intend 
to  make  a  liindinj,'  I'ontract.  I5ut  the  fact 
tliiil  he  liad  inaiie  .sucii  Verbal  af^reenielit 
to  reeeive  sonielhinj,'  or  to  do  some  other 
act  to  bind  the  bar<,'ain,  and  that  the 
jilaintiir  \va.s  ready  and  olfered  to  c<iniidy 
(111  iiis  jiart,  woiilti  not  take  the  ai;reeiiient 
out  of  tile  statute.  A  verlial  stipulation 
to^ive  and  to  receive  soniethiiij;  in  earn- 
est to  bind  the  bari^ain,  or  in  jmrt  ]iay- 
nieiit,  or  a  verbal  |ironiise  to  make  a  note 
or  nienioranduni  in  wrilinj;  necessary  to 
exempt  tlu!  afjreenient  from  the  ojieration 
of  the  statute,  is  us  much  witliin  the 
statute  of  frauds  as  is  the  agreement  or 
Cdiitract  taken  as  a  whole  ;  atid  a  note  or 
iiienioraiiduni  in  relation  to  giving  somc- 
tliiiig  in  earnest  to  bind  the  bargain  or  in 
part  payment,  which  is  iiisuflicnent  of  itself 
to  take  the  contract  out  of  the  statute,  is 
also  insulHeieiit  to  make  the  contract  binil- 
iiig  upon  eitlier  party." 

1  M.,  having  borrowed  some  money 
from  the  plaint  ill's,  and  agreed  that  they 
should  have  his  "  unprised  "  cro])  of  to- 
bacco for  SdflO  a  cwt.,  to  bo  paid  on  the 
delivery  of  the  tobacco,  afterward  sold  it 
to  the  defendant.  In  an  action  of  trover 
against  the  defendant  the  court  held  that, 
while  the  ^um  advanced  was  entitled  to 
all  the  effect  of  earnest-money,  there 
having  been  no  actual  delivery  of  tobacco 
to  tho  jiliiintitrs,  nor  any  ]iayinent  or 
tender  of  the  wbide  price  agreed  to  bo  paid 
•or  it,  the  property  in  the  t(diacco  had  not 
lu'cii  jiassed  from  the  seller  to  the  plain- 
tills  so  as  to  enable  them  to  maintain 
trover  for  the  conversion  of  it.  The 
ijiianlity  of  the  tobacco  had  not  been 
ascertained,  nor  was  it  in  a  condition  for 
delivery,  and  had  the  tobacco  been  con- 
siiiiied  or  spoiled  the  day  after  the  date  of 
the  contract,  without  the  vendor's  fault, 
tile  loss  would  have  been  his,  and  he  could 
nut  have  recovered  the  stipulated  price. 


Jennings  V.  Flanagan,  C>  DanafKv.),  217. 
t<o  in  Neil  I'.  (Mievos,  I  Rail.  (K.  ("'.),  537, 
wheie  there  had  liecii  a  part  payment  of 
.550  on  account  of  tlii^  luirchasc-nioiiey  of 
a  (luantity  of  cotton,  and  the  juirchaser 
liad  not  performed  Ids  part  of  the  contract, 
the  court  held  that  the  payiiieiil  of  a  part 
of  the  jmrehase-nioney  at  or  after  the  eon- 
tract  did  not  operate  to  invest  the  plain- 
tiir  with  a  jiroperty  in  the  cotton  ;  and 
the  rights  of  the  vendors  to  have  the 
whole  jairehase-nioney  paid  before  they 
parted  with  the  jiossession,  left  them  at 
liberty  to  consider  the  contract  at  an  end 
when  the  plaintilf  failed  to  comply  with 
Ids  part  of  the  agreement.  In  Ne.sbit  V. 
Burry,  2a  I'a.  St.  'JuS,  which  was  an  action 
of  replevin  for  a  yoke  of  o.\en,  the  jdain- 
tilf  agreed  with  the  defendant  for  the  pur- 
cliasi!  of  the  oxen,  and  paid  §10  as  earnest- 
money  to  bind  the  bargain.  Tiie  projtosed 
mode  o(  weighing  having  failed,  the  ven- 
dors refused  to  d(div<T  tln^  oxen.  The 
court  held  that  after  the  jiartics  had  agreed 
u])on  the  terms  of  .sale  and  the  moih^  of 
aseeitaining  the  weight,  and  iiart  of  the 
jirico  had  been  jiaid,  and  w  hen  the  agreed 
means  of  weighing  had  failed,  the  re- 
fusal of  the  Vendor  to  carry  out  the  con- 
tract did  not  vest  the  pioperty  in  tho 
vendee.  The  court  .said  :  "  The  weighing 
being  necessary  to  a  perfect  sale  where 
there  is  no  deliv<'ry,  is  not  dispensed  with 
by  an  unsuccessl'ul  attempt  to  weigh,  or 
by  a  refusal  to  try  a  better  mode  of  doing 
it.  These  matters  lelt  the  jiarties  as  they 
stood  liefore,  .'iliil  tlie  title  reinailied  in  the 
vendor.  Nor  dues  earnest  orjiait  payment 
aid  ill  vesting  the  title  where  the  ijiKintity 
is  yet  to  be  asccitaincii  and  there  is  no 
delivery.  Cnder  such  circumstances  the 
contract  is  essentially  executory,  and  tho 
jiart  payment  only  shows  a  concluded  and 
binding  agreement.  Taking  the  facts  as 
above  stated,  the  sale  remained  iiiijierfcct 
and  executory,  and  tln'  vendor  might  iefu.se 
performance,  subject  to  tho  vendee's  right 
to  damages  for  the  breach."  Goodall  v. 
Skelton,  2  11.  Dl.  316,  is  to  the  same 
ell'ect. 
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payment  is  to  bo  made  at  a  certain  time,  the  money  must  be  paid 
before  the  floods  aie  lemovedf  and  a  demand  of  the  goods  with- 
out a  tt'iidtjr  of  Ili(!  money  is  void,  because  it  is  not  pursuant  to 
the  intent  of  Ihe  liaiLiain,  and  the  earnest  is  oidy  to  bind  the 
bargain.'  Wiiethcr  there  shall  have  boen  a  transmission  of  tiie 
projjerty  in  the  thing  sold  or  not,  notwithstanding  earnest-money 
has  l)eeu  i)aid,  does  not  alone;  depend  on  that  fact,  but  upon  the 
nature  of  the  entire  transaction.'^ 


'  III  an  iii'tioii  Col'  till'  iioii-tlclivciy  "I" 
corn  lit  S.,  ]iiiisiiiiiit  to  an  ii;,'rcciiii'iit, 
wlicii'liv  tilt!  di  rciiilaiit,  in  ('oiisidcnition 
tliiit  tlio  |>l:iiiiliir  liMil  linii^ht  uf  liiin  II  fvv- 
tain  ipi:iiilit\Mt  a  llxi'il  |ii'ii'i>,  iiiiilcrtDok  to 
(lolivcr  it  to  till!  pliiiiitill'  at  S.  within  ono 
inoiitii  from  tlu!  liiin'  of  lln^  sali-,  tlii!  |ilaiii- 
tiir  inii.it  aver  it  ti'inlcr  ot  tin!  [iriiu',  or 
what  is  tM[iiival(!nt  Ihcruto  ;  tor  tlu!  ili!- 
livory  of  lliu  roin  and  thi'  payinriit  of  the 
pricn  bi'ini{  coiiciirii'iit  aits,  to  tie  doiit!  tiy 
tliu  partii's  ri'siMii'livi'ly  at  tlie  saiiu!  time, 
eui:li  must  avi:r  |ii'rr<>nn:iiinj  or  an  olfi'r  to 
]H'rl'i>nn  liis  pait  liol'oii!  In-  ran  maintain  an 
notion  aL,^liu^l  till' otlii-r.  Morton  i'.  L:iml>, 
7  T.  K.  125;  Lim  v.  I'ai'H.v,  <'n).  KHz. 
888  ;  Thorpi!  v.  'I'liorpf,  Salk.  171 :  Callo- 
nt'l  V.  ihi^'f,'s,  Salk.  ll;i  ;  l\iii;^stoii  v.  I'li's- 
ton,  Donj^.  (i.SS  ;  (ioodison  r.  Niiiin,  1  'W 
R.  7til  ;  I'iiki'tt  ».  Cloud,  1  Hiil.  (.S.  ('.) 
30-2  ;  Mattoiik  v.  Kiiifjlaki-,  10  A.  k  K. 
60  ;  Standli'y  v.  llfiiimiiiLjtoii,  6  Taunt. 
.5()1  ;  iliMid  V.  Wadhaiu,  1  Ivist,  till*; 
(ilazfluook  V.  Woodiow,  8  T.  It.  3GG  ; 
riiu;ko  V.  Cuiti'is,  4  Bio.  ('.  C.  332. 

^  !iaii;,'foid  v.  Adin'x  of  Tyler,  6  Mod. 
162;  1  .Salk.  113.  It  was  hidd  in  this 
caso  tiy  Holt,  C.  .!.,  that  al'^er  earni'st 
given,  till!  vendor  (the  aetioi.-.  "iii;{  be- 
tween liimself  iiiid  the  vendee)  ca.  *■  sell 
to  anotlier,  luit  if  the  vendee  do  not  ■ 
to  jiay  and  take  tlio  floods,  the  veiidoi 
ought  to  eoine  and  renuest  hini  to  coino 
Hiid  ]iay  ;  and  if  he  do  not  come  in  uoii- 
venieiit  time,  the  ai,'reenieiit  is  dissolved, 
and  then  he  may  sell.  Hut  in  Kni;,'ht  v. 
Hopper,  Skin.  tU7,  whi^re  there  was  a  .sale 
of  one  liundii'd  pieces  of  muslins  at  40i!. 
per  jiieee,  to  lie  taken  away  hy  ten  jiie  -e.s 
at  a  time,  and  jiaid  for  as  tak(>n  nwny  ;  it 
was  held,  hy  tile  .same  liij^li  authority,  that 
the  pieces briiuj mur/crd n.nd scalnl, tlie  n  'V'l- 
crhj  witfi  (tUcreil  iniiiu'dinli'lii,  and  tl!,' v  i.,- 
niained  only  as  a  security  for  the  money; 
and  if  tiiey  were  not  taken  away  upon  re- 
quest in  a  reasonatile  time,  the  vendor 
n)i<;ht  have  an  action  for  his  Jiioney,  but 
yet  that  he  niifjiit  not  sidl  the  floods.  The 
question  of  the  ri^'hts  and  ]iowers  of  the 
vendor  in  such  eases,  is  tlius  as  to  whether 
there  has  oi'  has  not  lieeii  a  chanj^e  in  the 
property  in  the  suliject  of  the  contract. 
If  the  property  has  passed  to  the  vendee, 


tlirn,  though  the  vendor  may  maintain  his 
lien  for  the  pun  hase-moiiey,  lie  caiiiint 
jiass  the  property  in  the  thin;;  to  any  lliiid 
]iiirty.  And  in  a  la.se  wlnie  a  man  coiium 
to  buy  floods  and  ulleis  ClO  for  them,  and 
the  owner  a;^rees  to  accept  tlie  money,  and 
the  buyer  takes  away  the  gomls  without 
payment  to  tlie  owner  or  delivery  liy  liiiii, 
there  the  vendnr  can  maiiitain  an  actimi 
of  tres|iass  or  trover,  nntwithstaudiii;,'  the 
bai>,'ain.  Hut  if  tliey  a^'iee  upon  a  pri(!e, 
and  the  vendor  take  the  velidi'e's  word  for 
payment,  and  deliver  the  <,'oods  to  him  ; 
there  till!  Vendor  is  put  to  his  action  fur  the 
money  upon  the  contract,  and  trover  for 
the  floods  will  not  lie  .Manhy  i-.  Scnlt, 
1  .Mod.  121,  137.  I'.iit  the  statute  of 
frauds  prevents  a  parol  aj^reemeiit  to  buy 
goods  of  the  value  of  tin,  without  eitliel 
earnest  or  delivery,  fioin  j,'iviii^  the  Imyei 
any  pro[ierty  in  them.  In  suidi  ca.se, 
therefore,  the  buyer  cannot  maintain  tin- 
ver  aj^ainst  the  vendor,  w  ho  sells  Iheiii  to 
another  pi'isoii.  Alc.vai.'der  v.  Uaiiber, 
1  II.  I'd.  20.  In  (Jicaves  v.  Asliliii, 
3  Camp.  42(>,  wliprj  there  was  a  '•■ittia 
contract  for  till!  sail  of  a  ipiaiitity  ol  nits. 
on  which  an  actii  a  was  brouf<ht  aj^aiiist 
their  vendor  for  not  delivering  them,  it 
was  claimed  that  the  defendant  was  en- 
titled to  re-.sell  the  oats  in  the  manner  lie 
■'  done,  the  jilainlilf  not  having  carried 
till  ...  ..way  in  a  rea.soiiiible  time  after  no- 
tice, and  that,  under  these  circiimstaiice.s, 
the  contract  might  be  considered  as  dis- 
solved, the  property  in  the  oats  revesting 
in  the  defendant.  But  Lord  KUeiiboiougli 
held  that  the  plaintilf  was  entitled  to  re- 
cov'.r  He  .said  :  "If  the  buyer  does  not 
.'arry  away  the  goods  bought  within  a  rea- 
c>onal)le  time,  the  scdler  may  charge  him 
warehouse  room  ;  or  he  may  tiring  an  in'- 
tion  for  not  rpinoviiig  them,  should  he  he 
prejudiced  by  the  delay.  When  a  fanner 
sets  out  his  tithes,  and  gives  the  liaison 
notice  to  take  them  away,  he  may  tiring 
Ilia  action  if  the  latter  does  not  do  so  within 
a  reasonatile  time  ;  tuit  the  parson's  neglect 
docs  nnl.  rcvcHt  in  the  farnici'  titc  prop'^rtii  in 
the  articles  set  out.  In  this  case  the  notice 
given  to  fetch  away  the  goods,  could  not 
di.scharge  the  def(!iidant  from  his  contiact. 
nor  empower  him  to  self  the  prujicr/jnf  He 
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KiUiicst  and  part  )inyinont  being,  as 
the  siiiiic,  it  nocossarily  follows  that  whatc 

/iLiikIi/."  Hell',  cvidiiitly,  1,01(1  Kllon. 
boiiiiiKli  tri'iiti'il  llii'  |iiii]i(  ity  ill  till'  iiats 
as  liuNJii^'  vi'sti'il  in  the  phiiiitil)',  its  lie  did 
till' titlii'.i  iis  liiiviii},' vr.^tid  ill  tlic  iiar.sdii. 
It  in  iiiiiy  III!  tliis  ^'I'diiiid,  wi'  tliiiiK,  tliiit 
this  liiM'  I'liii  liu  ii'Cdiicilcil  wiili  I.oid 
11. .It's  liiildiiiK  ill  Liiiinlord  r.  Adin'x  of 
Tvlcr,  11  M'mI.  I<!-J  ;  1   S;dk.  ll:i  ,  .,|-  tli.it 

this  l.lllrl  (MM!  Cilll  1)1'  llMlllli'iliMl  Willi  tlu) 
lliililillf,'  III  tln'  Mlllli'  I,  ill  liril  Jlldl,'!'  IlilllM'ir, 

ill  l\iii;;lit  V.  I|ii|iiiii-,  Skill,  (117;  in  wliiili 
lattiTiMsc  it  Wii.i  c'X|p|r»ly  lii'lil  that  tlin 
rinlii  (if  till'  Vendor  to  n  ^,(  iiid  the  coiitnu't 
fur  tlic  iioii-takin^'  iiwiiy  of  the  goods  liy 
tlic  vciidci',  was  frolic,  /jicdiim:  /lir  /irn/inii/ 
ill  III!'  ij'trii/i  /till/  finfiit  ill  the,  vcmhr,  aiidii 
riijlil  iif  iiclioii,  iinli)  I'lir  Ihr  inuuei/  irns  lift. 
But  wlific,  IIS  ill  Liiiigford  V.  Adin'.x  of 
Tyler,  must  Imve  been  the  ease,  to  liave 
made  the  holding  there  consistent  with 
the  iliiision  in  Knight  v.  llo|i|ier,  though 

tlere  had  I n  u  |iaynieiit  of  eaniest-nioney, 

as  ilieri'  had  not  been  a  tian^iiiissioii  of  the 
]iiii|ieity  in  the  ten  to  the  viiidee,  and  tliii 
wliiile  matter  was  siiii|ily  lying  in  eoiitract  ; 
til. re,  if  after  notiee  'le  veiideu  did  nut 
ileri  to  carry  out  the  contraet,  the  yen- 
ilor,  at  his  idectioii,  might  treat  the  con- 
tract  as  rcM'iiKh'il  ;  the  matter  .simply 
lying  ill  coiitrnct,  and  there  having  lieeu 
no  change  in  the  ]iidiicity  in  the  goods. 
The  text-writers  and  cases  have  generally 
('(iiisidercd  l.angford  v.  Adiii'x  of  Tyler  as 
irrc(  iiiicilalile  with  (Ireaves  v.  A.shlin  ;  Imt 
\\v  think  it  is  no  more  so  than  it  is  with 
Lord  Holt's  own  holding  in  Knight  i'. 
II(i|i|iei  ;  and  as  it  is  not  inconsistent,  on 
tlic  gidiiinl  we  have  jilaccd  it,  with  Knight 
r.  Ildiiper,  neither  is  it,  on  the  same  ground, 
inconsistent  with  (Ireaves  v.  Aslilin.  In 
Clarkson  v.  Carter,  3  Cow.  84,  the  eourt 
held  that  in  11  cash  sale  of  goods,  wliere 
there  had  heeii  a  nieniorandum  in  writing 
miller  the  statute,  the  vendee  was  not  en- 
titled to  the  ])ossessioii  until  he  paid  the 
price  ;  and,  following  I,aiigford  i'.  Adni'x 
of  Tvler,  (i  .Mod.  Iii2  ;  s.  (,'.  )iom.  Lung- 
fort  "r,  Adm'x  of  Tiler,  1  Salk.  113,  it 
was  held  (the  property  in  the  goods,  ns  in 
Laiiglord  r.  .Vdiii'.v  of  Tyler,  not  having 
passed),  that  the  vendee  not  having  ae- 
ccpted  the  goods  on  I'l'ipiest.  tliR  agreement 
was  dissolvcil.  and  the  vendor  was  at  lib- 
Pi'ty  to  sell  the  goods  to  any  other  jierson. 
Uiit.  not  consistently  with  l.angford  v. 
Aijni'x  of  Tvler,  it  was  further  held  in 
Chiikxiii  V.  "Carter,  3  Cow.  84,  that  tlio 
viMidor,  on  electing  to  treat  the  contract  as 
it'S(.'iiidi.d,  had  still  an  action  on  the  con- 
tract against  the  vendee  for  the  lo.ss  on  the 
siile  of  the  goods  to  another  party,  not- 
witlistundiiig  the  resi.'ission  or  dissolution 


WO  have  seen,  osscntialm 
atcver  is  paid  as  oainost-" 

of  the  contract.  We  think,  on  the  jiriin  i- 
]ile  of  the  above  decisions  by  Lord  Molt 
and  Lord  Klleiiboroiigh,  that,  notwith- 
standing the  ease  was  taken  out  of  thu 
statute  by  the  paynieiil  of  earnest,  or  by  a 
note  or  nieinoraniluin  in  wiiiiiig,  if  there 
had  been  ii  traiisiuihsion  of  the  property  in 
the  goods,  the  vendor  could  not,  of  liiii 
own  niure  motion,  rescind  the  sale,  but 
Would  bi^  put  to  his  acti((ii  for  payment  for 
the  goods  sold  ;  retaining  his  lien  for  the 
price,  lint,  on  the  other  hand,  if  there 
liiid  been  no  lraiisiiiissi((n  of  the  ]iro[ierty 
in  the  goods,  and  the  Miidee  did  not  per- 
forin his  contract,  there  thi'  vendor  might 
ideet  to  enforce  the  contract  l(y  iiction  ; 
or,  on  the  otlier  liand,  might,  after  notice, 
(dect  to  dissolve  or  rescind  the  contract. 
But,  We  think,  on  principle,  if  he  tdcetud 
the  latter  course,  the  rescission  would  be  a 
res(d.ssion  ah  iiiitiu,  and  that  be  could  not 
both  rescind  the  contriict  and  also  enforce 
it,  as,  in  ell'ect,  it  is  held  in  Claikson  v. 
Carter,  3  Cow.  84,  he  might  do.  On  thi.s 
latter  point,  the  court  followed  the  deci- 
sion of  the  Supreme  Court  of  New  York  in 
Sands  V.  Taylor,  .'i  .loliiis.  '6\>^>,  where  it 
was  held  that  wliere  the  vendee  refused  to 
accept  the  goods,  the  velKlor  could  re-sell 
tliein  and  sustain  an  action  against  flic 
first  vendee  for  the  dilfereiice  in  price. 
The  court  were  under  the  imiiicssion  Ihiit 
the  ca.se,  \*'ith  the  c.xceplion  of  an  nnre- 
jiortcd  casein  the  Now  York  Supreme  (  ourt 
ol  Ileerniance  v.  Yeuiiiaiis  (cited  in  Sands 
r.  Taylor,  5  .Johns.  4ti2,  4(nl),  was  one  of 
first  instance  ;  the  ca.se  of  Knight  v.  llop- 
jier.  Skin.  657,  having  oscaped  them,  and 
(Jieavesy.  Aslilin,  3  t'ainp.  42t),  not  hav- 
ing been  then  decided.  Yan  Ness,  J.,  re- 
lied on  and  assumed  to  follow  Lanford  v, 
Adin'x  of  Tyler,  6  Mod.  1(12  ;  1  Salk.  113, 
not  noticing  that  Lord  Holt  there,  in  hold- 
ing that  the  vendor  was  at  liberty  to 
re-.sell  tlie  goods,  did  so  on  the  ground 
that  the  tignement  iras  lUssolveil ;  but  not 
holding  that  the  vemlor  could  both  re- 
sell the  goods  on  tin;  ground  that  the 
agipeinent  was  dissolved,  and  recover 
against  the  lirst  vendee  for  the  loss 
on  the  re-sale,  on  the  ground  that,  not- 
withstanding his  (.lection  to  dissolve  the 
contract  of  sale,  it  still  existed  .  the  very 
opjiosite  to  which  has  been  held,  as  we 
liav(>  seen,  by  Lord  Holt  himsidf,  in  Knight 
V.  Hopper,  Skin.  647,  and,  subseiiiiently, 
by  Lonl  Kllenborougli,  in  (Jrcaves  rv  Ash- 
lin,  3  Camp.  426.  Kent,  C.  .L  (after- 
ward, Kent,  Chancidlor, )  in  Sands  v.  Tay- 
lor, al.so  concurred  with  the  other  Jii'lges 
in  their  holding  in  that  ca.se,  resting  on 
the  dicta  of  Parker,  L.  C,  in  Cuddce  v. 
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money  or  as  part  payment  becomes,  on  completion  of  the  con- 
tract,  a  part  of  the  purchase-money,  to  be  appropriated  to  the 
contract.  It  also,  therefore,  follows  that  where  there  lias  been 
a  mutual  rescission  of  the  contract,  tlie  vendee  has  a  right  to  a 
return  of  the  money  paid  as  earnest  or  part  payment. *  But  whore 
money  is  deposited,  not  as  a  part  payment,  or  earnest  to  bind  the 
bargain,  but  as  a  forfeiture,  there  the  same  principle  does  not 
apply  ;  and  the  deposit  of  tlie  money  as  a  forfeiture  is  not  the 
payment  of  earnest,  or  part  payment,  to  take  the  case  out  of  the 
statute,  and  is  not  recoverable  bacic.'^ 


Ratter,  !>  Vin.  Ab.  538,  pi.  21 ;  s.  c.  nom. 
Cud  t'.  HultLT,  1  r.  Wins.  570.  But 
that  Wiis  ail  entirely  ilillVruut  case  from 
Siiiuls  V.  Taylor.  Ciulilfe  v.  Hiittcr  was 
the  cast!  of  a  liili  in  eijuity  filed  by  the  ven- 
dee for  the  siH'cilie  ])erforiiiaiu;e  of  a  con- 
tract to  transfer  stock,  for  which  eariicst- 
iiioney  had  liecii  paid.  The  court  held 
that  the  bill  would  not  lie,  as  there  was  an 
adtMiuato  remedy  at  law  ;  but,  under  the 
circumstances,  ordeieil  an  imiuiry  as  to 
the  dilfcrcuco  in  value  between  the  stock 
iit  tlie  date  when  it  should  have  been  de- 
livered, and  the  selliiij;  )irice  at  that  time. 
Here  the  vendee  soii^^ht  an  enforcement 
of  the  contract.  This  is  very  diifereut 
from  the  vendor  electing  to  diss(dve  or  re- 
scind the  contract,  and,  at  the  same  time, 
seeking  to  enforce  it  as  a  sul)sisting  con- 
tract. There  is  an  early  rennsvlvania 
ease  (Oiravd  v.  Taggart,  5  S.  &,'\i.  19) 
wlunv.  it  was  held  tliat  where  goods  are 
sold  at  public  auction  on  a  credit,  iind  tlie 
vendee  altci  wards  refuses  to  take  them,  the 
owner  may,  hrhirc  the,  cepiralion  of  the 
credit,  re-seU  tlie  goods  and  inaintain  an 
action  for  the  diifercnce  between  the  origi- 
nal selling  price  and  the  amount  realized 
for  the  giiud.s.  This  case,  too,  is  in  direct 
conllict  with  the  holding  of  Lord  Holt,  in 
Knight  V.  Ilopiior,  Skin.  6 '7,  and  of  Lord 
Pollen  borough  in  (Jrcaves  v.  Ashlin,  3 
Camp.  42i).  The  ground  upon  which  the 
decision  is  put  iiv  Ciirard  v.  Taggart,  5 
S.  &  li.  Ill,  we  think,  dilly  shoivs  its  un- 
soundness. The  court  said  ;  "  The  buyer, 
after  having  disalliniied  the  sale  as  far  as 
he  eoulil  liy  acts  of  his  own,  must  not  be 
permitted  to  treat  the  contract  as  still  ex- 
isting tor  the  purpose  of  being  performed 
by  him,  sp(  ihcally  ;  but  the  seller  may, 
if  he  plisise,  consider  it  existing  only  for 
the  jiurpose  of  giving  a  re.iiedy  for  its 
breacl^."  We  very  much  doiilit  the  souml- 
ness  of  this  distinction.  We  think  the 
vendor  cannot  assuiise  both  that  the  con- 
tract has  been  rescinded  and,  at  the  same 
time,  that  it  has  not  been  ies(!inded.  As 
we   have  seen,   if  the   property   has   not 


passed,  he  can  eloct  to  enforce  the  contract, 
or  to  accept  its  rescission.  If  he  elect  to 
enforce  it,  he  has  a  full  rciiKnly  for  the 
breach  ;  but  if  he  elect  to  rescind  it,  as 
there  is  no  contract,  so  tlieie  can  be  no 
breach— of  contract.  .See  Musseu  v. 
Price,  4  Kast,  117  ;  He  Symoiis  r.  .Miiuli- 
wick,  1  Hsp.  i'6b  ;  l)utt()li  v.  Sololiioiisnii, 
3  H.  &  1'.  58-2;  Ihookc  v.  White,  1  li.  i  1'. 
N.  K.  330,  in  wliicli,  as  in  many  oiIi't 
cases,  it  is  held  that  where  goods  an-  nM 
on  credit,  an  action  will  not  lie  on  the 
contract  for  the  goods  sold,  until  tliy  e.\- 
piration  of  the  credit,  exi'cpt  in  a  ca.se  of 
fraud  ;  that  is,  that  the  vendor  cannot 
treat  tin;  contract  as  repudiated  and  re- 
.scinded,  and  yet  recover  on  it  as  tliougli  it 
were  not  iei)uiliatcd  and  rescinded.  In 
Healy  v.  Utly,  1  (.'ow.  34.'),  wiiere  there 
had  been  a  sale  of  oars,  which  was  suli.se- 
(piently  rescinded  between  the  (Mitlin,  it 
was  held  that,  as  the  acts  of  the  vtiiilor 
amounted  to  an  assent  to  a  rescission  of 
the  contract,  the  vendor  on  a  re-sah'  of  the 
oars  could  not  recover  against  the  first 
vendee  for  the  lo.ss  on  the  iv-salc.  This 
case,  in  principle,  is  iiU'iitiial  with  the 
liolding  of  Lord  Holt  in  Knight  r.  Hop- 
jier,  Skin.  017,  and  of  Lord  Kllcnboroii^ih 
111  (ireaves  i;.  .\sliliii,  3  Camp.  \'16. 
Where  the  goods  are  of  a  perishable  eliar- 
acter,  tliu  case  is  an  exceptional  oi"',  ami 
a  different  rule  apjilics.  There,  '  y  the 
second  .sale,  the  original  contract  is  not  re- 
scinded or  dissolvcil,  but  the  thictriiie  of 
agency  of  necessity  ajiplies,  and  tlu'  ven- 
dor, by  necessity,  becomes  the  agent  of  the 
vendee  to  get  the  price  that  is  olitaiiiahle 
fortlle goods.  We  consider  the  whohMiues- 
tioii  fully  in  a  later  ]iortioii  of  tliis  work, 

1  See'(ni/c,  n.  2  to  ]i.  'JM. 

2  Tims,  in  How.'  v.  Hayuaid,  108  Mass. 
54  (stated  sui'rn),  where  there  was  a  mu- 
tual depo.sit  of  ,'?2(iO  caeh  betw:'en  (lie  par- 
ties to  an  (U'al  contiact  for  a  sale,  "as  a 
forfeiture,  to  be  paid  over  to  the  party 
who  was  ready  to  |terf'orm  the  contract,  it 
the  other  party  nc^lectcil  to  do  so,"  it  was 
held  that  as  earnest  is  regardeil  as  a  part 
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An  alteration  by  parol  of  the  terms  of  a  written  contract  un- 
der the  provisions  of  the  Statute  of  Frauds  is  not  biudin<?,  for 
the  reason  that  the  alteration  creates  a  now  contract  whicii  it 
would  be  necessary  to  prove  partly  by  parol  evidence ;  and  this 
principle  applies  as  well  to  contracts  for  the  sale  of  goods,  wares, 
and  merchandise  as  for  the  sale  of  lands.  ^  But  where  a  contract 
for  the  sale  of  goods  is  taken  out  of  the  statute  by  the  payment 
of  earnest-money,  and  is  not  reduced  to  writing,  it  does  not  con- 
tnivene  the  spirit  or  policy  of  the  statute  to  allow  its  terms  to  be 
varied  by  parol,  any  more  than  it  would  be  to  allow  the  terms  of 
tiie  original  contract  to  be  thus  proved.  In  such  a  case,  the  ori- 
•final  contract  is  treated  as  still  remaining,  and  no  new  consider- 
ation is  rc<iuisite  for  an  alteration  of  its  terms  in  respect  to  the 
time  for  its  performance,  "  the  consideration  for  the  old  agree- 
ment being  imported  into  the  new  agreement  whicli  is  substituted 
for  it."  2  It  is  competent  for  the  parties  to  the  oral  contract  to 
extend  or  vary  the  time  for  its  performance  by  a  subsequent  pa- 
rol agreement,  at  any  time  while  it  remains  executory,  without 
anv  new  consideration." 


]iiiynipnt  of  the  prii;e,  2  Bl.  Com.  447  ; 
r()r(liif,'t'  It.  Cole,  1  .Siiiiml.  319  '.' :  Liiiif^- 
ton'  V.  Tiler,  1  Sulk.  113  ;  Morton  ;..  Tib- 
bi'tt.  LI  ().  15.  42S  ;  Walker  v.  Nub.^ey, 
It)  M.  &  W.  302  ;  1  Dane  Ah.  235  ;  tde 
(le]iosit  of  the  $200  Hs  a  forfeiture  was  not 
i'i|uivalent  to  an  earnest  to  hind  the  bar- 
gain, or  jtart  jiaynient,  and  there  was  not 
a  valid  sale  witiiin  the  statute  of  frauds. 
!Si),  in  Noakes  v.  Morey,  30  Ind.  103, 
wliuru  tiiere  was  a  jiarol  eontraet  for  the 
sale  of  floods  to  be  delivered  at  a  future 
time,  and  there  was  a  deposit  of  a  cheek 
for  S'iOO  as  a  forfeiture,  it  was  held  that 
tl;is  was  not  earnest  to  bind  the  bargain, 
iir  [lart  jmynient,  to  take  the  ease  out  of 
the  statute  of  frauds. 

In  Howe  V.  Smith,  27  Ch.  Yi'iv.  89,  on 
a  sale  of  real  estate,  the  jiure. laser  jiaid 
SooO,  whieh  was  stated  to  be  paid  "as  a 
ilepo.,it,  and  in  part  jiayment  of  tiie  pnr- 
1  iiiise-nioiiey."  The  eontraet  jirovided  ihit 
tile  ]iinihase  should  be  eompletiil  on  a 
ilay  niimed,  and  that  if  tlie  ]>urehaser 
>hoiiKl  fai'  to  comply  with  the  aj^reeni"nt 
till'  vendor  should  bo  at  liberty  to  re-sell 
and  to  recover  any  deficiency  in  price  us 
liiiui'lat'd  dama<;e.s.  Tiie  pun:liaser  was 
not  I'cii.iy  with  his  purchase-money,  and 
after  repeated  delavs,  tlu'  vendor  re-sold 
til '  projierty  f  '■  e  same  price.  On  an 
.I'.inn  for  speii,.,,  jierformanee,  the  court 
liaviiii,'  held  that  the  jmrchaser  by  Ids  de- 
lay had  lost  Ins  ri^dit  to  enforce  specific 
peifornuuiee,   held,  further,  that   the  de- 


posit, although  to  be  taken  as  part  pay- 
ment if  the  contract  liad  been  completed, 
was  also  a  guarantee  for  the  peiformauce 
of  tiie  contract,  and  that  the  plaintitf,  hav- 
ing failed  to  perl'orni  his  contract  within  a 
reasonalilc  time,  had  no  right  to  a  return 
of  the  deposit.  Si  o  fiutlier,  Collins  v. 
Stimson,  11  0.  15.  IMv.  142  ;  Essex  i-.  Dan- 
iell.  L.  It.  10  C.  1'.  538  ;  Ex  rurl"  Barrel], 
L.  1!.  10  Ch.  512  ;  Ilintou  v.  Sparke.s, 
L.  W.  3  C.  P.  Itil  ;  Casson  r.  Itoberl.s,  31 
Beav.  613  ;  Laird  v.  Pim,  7  M.  k  W.  474  ; 
Icely  V.  (!ie\\,  C  Nev.  &  M.  407  ;  Gee  i;. 
I'earse,  2  De  (i.  &  Sm.  325  ;  Palmer  v. 
Temple,  9  A.  &  E.  508  ;  Depiee  v.  J5edbor. 
ou^li,  4  Cliff.  479  ;  Ockenden  v.  llenly,  E. 
B.  &  E.  485,  492. 

1  Stead  V.  Dawbt'r,  10  A.  &  E.  57  ; 
iMarshall  ;•.  Ly.n,  ti  M  ci.  \\ .  lul' ;  Ooss 
-.  Lord  Nugent,  5  D.  &  Ad.  58  ;  15iood 
r.  Coodrirh,   9  WeiiJ.  tJS,  79. 

-  /'(;■  Lord  Dennian,  in  Steail  v.  Duv."- 
bci,  10  A.  v*t  E.  57. 

a  I'acker  V  Steward,  34  Vt.  127,  131. 
There  are  casts  where  the  time  id'  perforni- 
anc'  of  a  written  eontiact  m  cj  1  j  en- 
larged by  pand.  Keating  «'.  I^rice,  1 
Joims.  Cas.  22;  Erwin  i'.  Saniiders,  1 
Cow.  249;  Frost  ■».  Ilvcrett,  5  Cow.  497. 
But  this  does  Mot  apjily  to  iMiy  ■(>'itrai't 
where  the  contract  itself  would  not  have 
lieen  valid  if  made  by  jmrol.  l>lood  «;. 
(ioodrich,  9  Wend.  79.  In  Keating  v. 
Price,  1  .lohns.  Cas.  22,  it  is  said  :  "This 
being  originally  a  siniiilo  contract,  we  are 
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of  opiuioii  that  it  was  competent  for  the 
partii's,  by  parol  agn.'eincnt,  to  enhirge  the 
tiino  of  jiui'foiiiiing  it."  Ami  see  Fluiiiiiif; 
V.  Gilbert,  3  Johns.  527;  Langwoithy  f. 
Smith,  2  Wend.  587;  Dearborn  v.  Cross, 
7  Cow.  50  ;  Neil  v.  Clieves,  1  Hailey,  537; 
Franklin  v.  Loiig,  7  O.  &  John.  407; 
Kobiiison  v.  liiituhelder,  4  N.  11.  40  ;  Low 


V.  Tread  well,  3  Fairf.  441;  Cummings  y. 
Arnold,  3  Mete.  486,  489  ;  Riehurdson  c. 
Hooper,  13  I'iek.  446 ;  Monroe  v.  Perkins, 
9  I'iek,  298  ;  TrumV.  v.  Curtright,  1 
Marsh.  (Ky.  j  582  ;  iMossy  v.  Mead,  2  .Mill 
(La.),  157;  Benson  v.  Smith,  lb.  103; 
i'errine  V.  Cheeseman,  6  Halst.  174;  Shaiji 
V.  Lipsey,  2  Bailey,  113. 
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BOOK  IV. 

PART  VI. 

TflE  ACCEPTANCE. 
As  we  have  seen  In  +i,^ 
"-part  payment  ;„'kf,r:r  ''f''"'^  ear„est-™„„e,.  and 
"»"y  «'»  same,  and,  ,4o  c,  1,°",'  "'  ""=  "'"t"'"  "'-c  Laf 
pa.vmcnt,  may  be  am'thi,  !/„?  ,  ''  "ai-ncst-moncy  „,.„,, 
■'  '""  ^-oceipt  necei  ;"^„°'  ™'"y  >""  the  acoepto^o  ^ 
■      ;-ghoto     t,.oaJas\;:°       "^--    -t  of    ".o  .tat 

cases  w.,o,.o  an'  act  1  :,;,:,  "IZTi ''™''.''" '  '"  "'■■».',: 

^M":';::;j;:tS::^t:x*«-f^»..so.t,,e„,.e 

not  only  «.,,^,^  j,,,^  j  ^^  sh.iU  (1)  accept;  hut  he 

ff^im  liere,  "  accent  "  ;«  .1      1        ^^  "'*^*^  «''^/^rt//y  .vrr;?v      '/m 

ecivo"  ^    I-  ,    "^^f"^'     i«  clearh-  not  ner.,)  ..„  J  ■'-'(ne.     ij,e 

^\^^      (which  is  one  of  its  LTl.         ,  .  '"^  «->''"^"y'n  for  "  rc- 

y-o  would  then  have  the  ^^^f'  '?'"'"^^''  ^  '"'nor  onoV 

^  "^  actually  receive,"  which  wo        r    "*"^"'^^''  "^''^^  "'^'^t  recoive' 

aurr^' : :-  '-^^'>'^  -!;  r  te  r,rr  Sut  '"^  ^"^  ^™ 
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accepting,  recognising,  approving,  taking  to  as  the  subject  of  the 
contract,  is  essentially  different  from  the  actual  receipt  of  the 
goods,  whether  such  actual  receiving  be  a  manual,  constructive, 
or  symbolical  process.  The  subject  of  the  purchase,  then,  to 
meet  the  requirements  of  the  statute,  must  not  only  have  tho 
purchaser's  acceptance,  acceptation,  recognition  as  an  acceptance, 
or  taking  to  of  the  subject  as  the  subject  of  the  contract,  but  in 
addition  to  this  act  of  the  mind  as  accepting, —  thus  recognising, 
ap})roving,  and  taking  to  the  particular  subject,  as  an  act  of  the 
mind,  as  the  subject  of  the  contract,  —  there  must  bo  the  actual 
receipt  of  the  subject,  which  actual  receipt,  as  we  have  seen, 
may  be,  in  the  customary  manner  of  receipts  at  common  law,  — 
manual,  symbolical,  or  constructive. 

So,  again,  as  the  receipt  may  be  manual,  symbolical,  or  construc- 
tive in  cases  generally  where  these  different  modes  of  receipt  are 
respectively  good  ot  coiamon  law,  so  the  acceptance  may  be  either 
express  or  imijlied  ,  ,  .'here  not  expressed  has,  in  many  cases, 
been  implied  ;  where,  r  r  the  receipt,  there  has  been  such  deal- 
ing with  the  goods  hy  the  vendee,  or  such  delay  by  him  in  failinu 
to  repudiate  the  delivery,  as  fairly  to  raise  the  implication  that 
he  has  not  only  actually  received  the  goods  but  has  also  actually 
accepted  them.  The  acceptance  is  the  act  of  the  mind,  and  fixes 
the  subject  of  the  contract ;  the  receipt  by  the  vendee,  after  or 
connected  with  the  acceptance,  is  the  transfer  of  the  possession 
and  property  of  and  in  tlie  goods  to  him,  and,  under  the  statute, 
not  only  proves  the  contract,  but  in  effect  vests  the  title  in  the 
goods  in  him.  So,  as  an  act  of  the  mind,  independent  of  the 
manual  act  of  the  delivery  and  receipt,  the  acceptance  may  bo 
either  prior  to,  concurrent  with,  or  subsequent  to  the  receipt. 
Yet  such  acceptance  as  an  act  of  the  mind,  though  treated  in  the 
statute  as  an  entity  independent  of  and  apart  from  the  actual 
receipt,  may  not  only,  as  we  have  seen,  be  implied  by  lachesi,  or  by 
a  subsequent  dealing  with  the  goods  by  the  vendee  after  their 
receipt;  but,  manifestly,  in  many  cases  such  acceptance  maybe 
implied  from  the  actual  receipt  itself.  This  fact  will  probably 
account  for  the  confounding,  in  many  of  the  cases,  of  the  accept- 
ance of  the  goods  with  their  receipt,  as  though  in  all  cases  the  re- 
ceipt implied  the  acceptance ;  or  that  the  words  in  the  statute, 
"  accept  and  actually  receive,"  meant  merely  "  receive." 

As  both  the  acceptance  and  actual  receipt  are  required  to  take 
the  case  out  of  the  statute,  it  therefore  necessarily  follows  that 
where  there  has  been  either  an  acceptance  without  the  receipt,  or 
a  receipt  without  the  acceptance  of  part  or  the  whole  of  tin' 
goods,  there  is  no  binding  contract;  and  hence,  where  l)otli  i>l 


PART   VI.] 


THE   ACCEPTANCE. 


319 


these  do  not  concur,  neither  party  to  the  inchoate  contract,  seller 
or  huyor,  is  bound  by  it.* 

A  purcliasor  of  goods  may  actually  receive  them ;  may  examine 
tlicm,  and  reject  tlicm.  Rejection,  here,  is  the  correlative  not  of 
tlio  actual  receipt,  but  of  the  acccp'tance.  He  has  received  them; 
has  not  accepted  them,  but  has  rejected  tliem.  Not  having  pre- 
viously accepted  them,  the  rejection  here  is  the  exact  opposite  of 
the  acceptance  which  the  statute  renders  necessary  in  addition 
to  the  actual  receipt  to  bind  the  contract.  This,  it  seems  to  us, 
shows  in  a  few  words  the  meaning  of  the  acceptance  and  actual 
receipt  named  in  the  statute,  and  furnishes  the  necessary  clue  by 
which  to  judge  as  to  whether  any  particular  case  has  or  has  not 
been  taken  out  of  the  statute. 

Again,  at  the  time  of  the  purchasing  of  the  goods,  the  pur- 
chaser may  then  examine  tliem,  approve  of  them,  accept  them  as 
the  very  subject  of  the  contract ;  but  this  approval,  acceptance, 
taking  to  the  goods  as  the  subject  of  the  contract,  must  bo  ac- 
companied with  or  followed  by  an  actual  receipt.  And  unless 
there  is,  in  addition  to  the  acceptance,  also  the  actual  receipt,  the 
requirements  of  the  statute  are  not  complied  with.  From  this  it 
follows,  that,  as  the  contract  is  in  fieri  until  there  is  both  an 
acceptance  and  receipt,  when  the  purchaser  has  received  the 
jroods,  and  has  not  accepted  them,  he  may  reject  them.  So.  again, 
where  there  has  been  an  "  acceptance  "  of  them,  but  no  actual 
receipt,  the  contract  still  remaining  in  fieri ;  he  may  at  his  elec- 
tion, notwithstanding  his  previous  "  accej)tance,"  refuse  their 
"actual  receipt"  (^the  refusing  to  receive,  hero,  being  the  correl- 
ative not  of  the  acceptance,  but  of  the  actual  receipt),  and  thus. 


'  If  we  sp"l-  for  tlic  iii<>aninf;  of  the 
cnactiiu'iit,  judjiinf;  lueri'ly  t'roiii  its  words, 
ami  without  it'lcnMioi!  to  tleoisions,  it 
M'lins  that  tiiis  provision  is  not  complied 
with  unless  the  two  things  concur :  the 
IniyiT  must  ac('e]>t,  and  he  must  actually 
ri'L'.ive  part  of  the  floods  ;  and  the  con- 
tinct  will  not  he  f;ood  unless  lie  does  both. 
Ami  this  is  to  be  honn^  in  nund  ;  for  as 
thi'io  may  he  an  actual  receipt  without 
any  inceptanee,  so  there  may  he  an  ac- 
iflitaiice  without  any  receipt.  In  the 
absence  of  authority,  anil  judpnf^  merely 
from  the  ordinary  meaninj^  of  language, 
oi.pwoidil  say  that  an  acee])tance  of  part 
of  the  jjDods  is  an  assiMit  by  the  buyer, 
nicitit  to  be  iiiial  ;  that  this  j)art  of  tlie 
gooils  is  to  hi'  taken  by  him  as  his  prop- 
iTty  in.der  the  contract,  and  as  ao  far 
satisfyin;^  the  contract.  So  long  as  the 
buyer  can,  without  self-contradiction,  de- 
clare that  the  goods  are  not  to  be  taken  in 
fulfilment  of  the  contract,    he    1ms    not 


accepted  them.  And  it  is  immaterial 
whether  his  refusal  to  take  the  goods  be 
reasonable  or  not.  If  he  refuses  the  goods, 
assigning  grounds  false  or  frivolous,  or 
assigning  no  reasons  at  all,  it  is  still  clear 
that  he  does  not  accept  the  goods,  and  th.e 
reason  is  not  whether  he  ought  to  accept, 
but  whetlier  he  han  accepted  them.  The 
question  of  acceptance  or  not  is  a  i|Uestion 
as  to  what  was  the  iiitcntii'ii  of  the  buyer 
as  signified  by  his  outwanl  n  Is.  The  re- 
ceipt of  part  of  the  goods  is  the  taking 
jiossession  of  them.  AVhen  the  seller  gives 
to  the  buyer  the  actual  control  of  the 
gooils,  and  the  buyer  accepts  such  con- 
trol, he  has  actually  received  them.  Suci. 
a  receipt  is  often  evidence  of  an  acci'pt- 
ance,  but  it  is  not  the  same  thing  ;  indeed 
the  receipt  by  the  buyer  may  be,  and  often 
is  for  the  express  purpose  of  seeing  whether 
he  will  accept  or  not.  Blackburn  on  Sales 
(2ded.),  16,  17. 
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in  either  of  these  cases,  put  an  end  to  the  inchoate  contract ;  be- 
cause, both  the  acceptance  and  the  actual  receipt  being  neces- 
sary bei'oi'c  sucli  a  contract  "  sliall  be  allowed  to  l»e  good  "  under 
tlie  statuli',  the  failure  of  either  of  these  necessary  ingredients 
will  leave  the  contract  such  as  shall  not  "  be  allowed  to  be  good" 
under  the  statute,  and  therefore  incapable  of  being  enforced. 

We  examine  the  cases  on  the  subject  chronologically  and  ex- 
haustively. In  Searle  v.  Keeves^  there  was  no  actual  receipt 
of  the  goods  in  the  sense  of  a  manual  receipt.  The  sale  was  of 
a  quantity  of  rice  in  the  warehouse  of  B.,  a  third  party ;  and  it 
was  held  by  Eyre,  C.  J^  that  the  delivery  of  an  order  by  the 
vendor  to  the  vendee,  on  B.,  which  was  delivered  by  the  vendee 
to  B.'s  warehouseman,  was  a  delivery  of  the  goods  to  take  the 
case  out  c  :  the  statute.^  So,  in  Chaplin  v.  Rogers,-'^  after  a  bar- 
gain and  sale  of  a  stack  of  hay  between  the  [)arties  on  the  spot, 
evidence  that  the  vendee  actually  sold  part  of  it  to  another  j)er- 
son,  by  whom,  though  against  the  vendee's  approbation,  it  was 
taken  away,  the  jury  having  found  that  there  was  an  acceptance 
of  the  hay  by  the  defendant,  and  a  delivery  of  it  to  him,  the 
court  held  that  there  was  sulhcient  evidence  of  acceptance  an  i 
delivery  to  the  defendant  to  leave  to  the  jury,  and  on  their 
so  finding,  as  above,  to  take  the  case  out  of  the  statute.^ 


1  2  Ks]).  598. 

2  A.  iiifii'cs  to  sell  goods  to  B.,  who 
pays  ii  certain  sum  of  money  us  earnest ; 
tiie  rrootls  me  iiaekeil  in  cloths  furnished 
by  B.,  and  deposited  in  a  building;  be- 
longing to  A.  till  15.  shall  send  for  tlieiu  ; 
but  A.  declares  at  the  .same  tini'.!  that  they 
shall  not  he  carried  away  till  he  is  paul. 
This  not  being  a  delivery  to  B.,  A.  cannot 
maintain  an  aetion  for  goods  sold  and  de- 
livered, (ioodhall  I'.  Skelton,  2  H.  Bl. 
316.  But  a  shilling  earnest  having  bi'cn 
paid  to  bind  the  bargain,  an  action  for 
goods  bargained  and  sold  would  have  been 
sustained.  Simmons  v.  Swift,  5  B.  &  0. 
•J77;  Atkin.son  v.  r.ell,  8  15.  &  C.  857; 
Boulter  ('.  Ariiott,  1  Cr.  &  .M.  333  ;  Nor- 
man i>.  Phillips,  14  M.  &  W.  277:  Cun- 
lill'e  I).  Harrison,  6  Ex.  1)03  ;  Acraman  v. 
Morriee,  8  C.  IJ.  849  ;  Bnshell  v.  Wheeler, 
15  Q.  !?.  442  ;  Edan  v.  Dudlield,  1  Q.  1$. 
3112;  Lillywhito  v.  Devereaux,  15  M.  &  W. 
285,  291;  Elliott  v.  Ileginbothan:,  2  C.  & 
K.  545  ;  Alexand(!r  v.  (Sardncr,  I  Scott, 
630  ;  Archer  v.  Haynes,  5  Ex.  625  ;  Sive- 
rightv.  Areliibald,"l7  Q.  l?.  103;  Acebal 
IK  Lew,  10  Bing.  376  ;  Ashcroft  v.  Mor- 
rin,  4  M.  &  O.  450. 

3  I  E,ast,  192. 

♦  In  so  holding.  Lord  Kenyon,  C.  J., 
in  delivering  the  judgment  of  the  court, 


said  .  "  It  is  of  great  oonseriuenco  to  pre- 
serve unimpaireil  tiie  several  jirDvisidiis  nl 
the  statute  of  frauds,  whieli  is  one  of  tlie 
wisest  laws  in  our  statute  book.  .My 
opinion  will  not  infringe  upon  it ;  for  liero 
the  report  states  that  the  (|uestiiin  was 
speeilieally  left  to  the  jury  whetlier  or  iidt 
there  was  an  aci'eptanee  of  the  bay  by  the 
defendant,  ami  they  have  found  tliat  tlieru 
Wiis,  which  puts  an  end  to  any  ijiiestioii 
of  law.  I  do  not  mean  to  disturb  the  set- 
tled construction  of  the  statute,  that  in 
order  to  take  a  contract  for  the  s.ile  et 
goods  of  this  value  out  of  it  there  iniist  he 
either  a  part  delivery  of  the  tliiiiL;  or  ;i 
part  payment  of  the  consideration,  nr  the 
agreement  must  be  reiiueed  to  writing'  in 
the  manner  therein  speeilied;  bat  1  am 
not  .satisfied  in  this  case  that  tlie  jury 
have  not  done  riglitly  in  tiiuling  the  fad 
of  a  deliver}'.  Where  goods  are  pniilir- 
ous,  ;>nd  incapable  as  liere  of  Ijeint,'  hamhil 
over  from  one  to  another,  there  nerd  nut  !«' 
an  actual  delivery;  but  it  may  be  done  by 
that  which  is  tantamount,  sneh  as  tlie  de- 
livery of  the  key  of  a  warehouse  in  whii  li 
the  goods  are  lodged,  or  by  delivery  ot 
othi'-  i.idicia  of  property.  Now,  iiere  tlie 
defendant  dealt  with  this  commodity  after- 
wards as  if  it  were  in  his  aetual  posses- 
siou ;    for  he  sold  part  of  it  to  another 
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Kentt-.Huskinsonivrasanw      .      '  ^^' 

tie  subiecf  nf  ^u  ^"  action  for o-nn^c «  u 

value  C  "ijj""  -'•»»  ^l-cing  „  bak  "-of  t"  ,^"»f  "oliverod; 
sponge,  but  on  i;.  "^^'fendant  gave  a  Z^  f    ^  *  S™"'"-- 

iti  nf  .1  "■^•'"""a'lon  was  an  acccnton  °  '"''"  ""d  subioct- 

^«fenda„'e.;iE'fa*t^-:r»'«^-"teie::rTr' 

-  S  tiled"  "^.-'''-'^^  -  -'to-'b,'^,:'!""  ™-'-d  .nt 
of  11.0  sta.:^^    „ro;i"d  "-"■••'■-'Afcdin'To  :;"■"■  ""' 

was  no  acccptanop  nf  th  ^  Chambre,  J   "  ro,.fo-  i      f 

consider  a  r^Z  !         ^^^'^^  ^'^'  «^e  defendant  7       "'^  ^''"'"^ 
This  easel  a  nnf  ,      '"'^P*  ^«  amounUno  Jo  !'    "^'''  ^' «^» 


tiiTe  was  sufficient  .r/^^   "S'"''^''   that 

'^■"•0  to  ul^-^^J'   ^y  t''«  defendant  Z 

'3B&P.233. 
,  7  East,  658. 

Lord  MarfiewT  ''r'""^'?  /l"<>«tioned  by 

'^'  '^'  a  Burr.  1902)  [l-hLu-  "\  ^^^>  601 
^OL.  „.       -''''"''^*''^'' sales  by  auc 


fJ'";Io  V.  Whitd/ousI  7«Fl"'i''  f  ^'«-  I" 
Lord  ElJenborough  m  von"1'  ^,^«'  5«8, 
opinion  timt  snctJifZl^  ■'•"''>■ ''''  tl'e 
"te  ;  a"^^  *t  J'«s  o,  „  3  ;,^  "-^tJ""  the  Stat. 
See  Knnworthv  v  s^k?  ,,'""'"  ^°  ■'^•'ttled 

Procter.  4  C  t  '209    r"*'  ^^  '  ^'"'te  •^. 
3  Ves.  &  B.  57  '  ^"""^^  "•  Proctor, 
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such  sales,  as  part  of  his  purchase,  to  make  up  the  quantity 
wciglicd.  The  court  held  that,  assuming  the  sale  by  auction  to 
be  within  the  seventeenth  section  of  the  statute,  there  had  been  u 
suflicient  acceptance  and  receipt  of  part  of  the  sugar  to  take  tlic 
case  out  of  the  statute.  Lord  Ellenborough,  in  delivering  tlio 
judgment  of  the  court,  said:  "  Inasmuch  as  the  half-pound  samiilo 
of  sugar  out  of  each  hogshead  in  this  case,  is,  by  the  terms  and 
conditions  of  sale,  so  far  treated  as  a  part  of  the  entire  bulk  to  I)o 
delivered,  that  it  is  considered  in  the  original  weighing  as  consti- 
tuting a  part  of  the  bulk  actually  weighed  out  to  the  buyer,  and  to 
be  allowed  for  specifically,  if  he  should  choose  to  have  the  com- 
modity re-weighed;  I  cannot  but  consider  it  as  part  of  the  goods 
sold  under  the  terms  of  the  sale,  accepted  and  actuclly  received  m 
such  bij  the  buyer.  And,  although  it  be  delivered  partly  alio  intuitu, 
namely,  as  a  sample  of  quality,  it  does  not  therefore  prevent  its 
operating  to  another  consistent  intent  also,  in  pursuance  of  the  |iiir- 
poses  of  the  parties  as  expressed  in  tiic  conditions  of  sale,  namely, 
as  a  part  delivery  of  the  thing  itself,  as  soon  as  in  virtue  of  the 
bargain  the  buyer  should  be  entitled  to  retain,  and  should  retiiiu 
it  accordingly."  But  in  Klinitz  v.  Surry ,^  where  it  was  held  by 
Lord  Ellenborough  that  when  r  ^ods  are  sold  by  sample,  and  tiio 
sample  delivered  is  part  of  the  bulk,  standing  as  a  distinct  parcel, 
so  that  the  bulk  as  sold  as  an  ascertained  quantity  is  diminished 
by  the  sample,  there  there  is  a  part  delivery ;  the  jury  having 
found  that  the  bulk  and  sample  did  not  correspond,  the  verdict, 
in  an  action  against  the  defendant  for  not  accepting  the  goods, 
was  for  the  defendant.^  The  holding  in  this  case  accords  witli 
the  views  of  the  statute  expressed  by  us  in  fully  examining  tlie 
subject  of  sales  by  sample,  infra. 

In  Hodgson  v.  Le  Bret,'^  in  an  action  for  goods  sold  and  deliv- 
ered, the  evidence  was  that  the  defendant  came  to  the  plaintiff's 
shop,  and  purchased  of  him  a  piece  of  linen,  and  several  pieces  of 
muslin,  at  separate  prices.  The  defendant  wrote  her  name  upon 
the  linen  at  the  time  ;  but  the  muslin  was  not  then  produced. 
None  of  the  goods  were  sent  home  to  her  till  some  months  aftci- 
wards,  when  she  refused  to  receive  them,  saying  tliat  she  liad  not 
bought  them.  Lord  Ellenborough  held,  that  if  the  defendant's 
purpose  in  writing  her  name  upon  the  linen  was  thereby  to  denote 
that  she  had  purchased  it,  and  to  appropriate  it  to  her  own  use, 


«  5  Esp.  267. 

"  And  see  Cooper  v.  Elston,  7  T.  R.  14, 
where  it  was  held  that  a  sale  of  goods  for 
more  than  £10,  by  sample,  in  one  place  to 
be  afterwards  delivered  at  another,  is  within 
the  irtb  section  of  the  statute,  if  no  part 


of  the  goods  were  delivered,  nor  anything 
given  by  the  buyer  to  bind  tlie  bargain, 
nor  any  memorandum  of  the  bargain  in 
writing. 

»  1  Camp.  233. 
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goods.  This,  therefore,  is  distinguishable  —  a  fact,  not  generally 
observed  —  from  the  case  where  there  have  been  an  acccptanco 
and  receipt  of  only  part  of  the  goods.  In  this  latter  case,  tin. 
contract  is  proved  ;  but,  except  where  the  part  is  delivered  in  Iho 
name  of  the  whole,  so  as  to  amount  to  an  actual  delivery  and 
receipt  of  the  whole,  there  is  no  transmutation  of  the  i)OS80ssioii 
to  the  vendee,  except  in  the  part  actually  delivered  and  received. 
Hence,  for  the  undelivered  part,  the  action,  as  in  Anderson  v, 
Scot,^  for  the  non-delivery  of  the  goods,  would  well  lie ;  but  not, 
we  think  is  quite  manifest,  where,  as  in  the  case  of  Anderson  v. 
Scot,  there  have  been  both  an  acceptance  and  "  actual  receipt," 
and,  therefore,  necessarily,  not  what  Lord  Ellcnborough  calls  an 
"  incipient,"  but  an  "  actual "  delivery  of  the  whole.  We  consider 
this  subject  more  fully  and  particularly  in  the  latter  part  of  this, 
and  in  the  next  succeeding  Part  of  this  work.  And  see  Wright 
V.  Percival,^  stated  infra. 

It  was  held,  by  Chambre,  J.,  in  Hart  v.  Sattley,^  where  goods 
were  ordered  verbally,  to  be  shipped  by  a  carrier,  who  had  been 
in  the  habit  of  receiving  goods  for  the  purchaser  fi*om  the  vendor, 
that,  under  the  circumstances,  the  purchaser  must  be  considered 
as  having  constituted  the  carrier  his  agent  to  accept  and  receive 
the  goods.* 

Elmore  v.  Stone,^  was  an  action  brought  to  recover  the  price  of 
two  h(}rses,  which  it  was  contended  had  been  sold  to  the  defend- 
ant. The  price  for  the  horses  having  been  fixed,  the  defendant 
sent  the  plaintiff  word  to  keep  the  horses  at  livery  for  him,  and 
the  plaintiff  then  removed  the  horses  out  of  his  stable  into  another 
stable.  It  was  claimed  that  such  a  constructive  delivery  would 
not  avail  to  take  the  case  out  of  the  statute.  The  court  lield  that 
the  horses  were  completely  the  property  of  the  defendant,  and 
that  when  they  stood  at  the  plaintiff's  stables,  they  were  in  effect 
in  the  defendant's  possession,  the  plaintiff's  lien  being  gone,  so 
that  he  could  not  have  retained  the  horses,  although  he  had  not 


1  1  Camp.  235,  n. 

2  8  L.  J.  N.  s.  Q.  B.  258. 
8  3  Camp.  528. 

*  As  in  this  case  the  order  was  for  a 
particular  article,  a  hogshead  of  gin,  the 
case  probably  means  no  more  than  that 
the  carrier  in  this  case  had  the  anthority 
of  the  vendee  to  receive  the  goods  for  him. 
And  see  Astey  v.  Emery,  4  M.  &  S.  262, 
stated  infrn,  where  it  was  held  that  the 
carrier  was  not  the  purchaser's  agent  for 
receiving  the  goods  under  the  facts  in  that 
case.  "  Accepting  "  is  again  the  term  used 
in  this  case.  It  is  one  of  the  cases  where, 
evidently,  the  statutory  term  is  carelessly 
used,  as  though  it  meant  the  actual  receipt 
named,  instead  of  the  "accepting"  of  the 


statute.  Generally  the  carrier,  thotij,'li  lie 
is  constituted  the  agent  to  carry  ami  to 
deliver  the  goods  for  thj  shipper,  is  not 
the  agent  to  "  accept "  them,  or  to  actually 
receive  them  for  the  vendee,  within  the 
statute,  to  binil  the  vendee.  See  Ihiiison 
V.  Armitagc,  5  B.  &  Aid.  537;  Johnson  v. 
Dodgson,  2  M.  &  W.  650  ;  Norinan  r. 
Phillips,  14  M.  &  W.  277;  Hunt  v. 
Hecht,  8  Ex.  814;  Acebal  v.  Levy,  10 
Bing.  376  ;  Meredith  v.  Meig,  2  K.  &  M 
370  ;  Cusack  v.  Robinson,  1  IS.  &  S.  2i»9 ; 
Hart  V.  Bu.sh,  E.  B.  &  E.  494;  Smith  v. 
Hudson,  6  B.  &  S.  431  ;  and  see  our  full 
discussion  of  the  subject,  infra. 
6  1  Taunt.  458. 
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received  payment  for  them.  Lord  Mansfield,  in  delivering  the 
jiulgment,  said  :  "  There  are  many  cases  of  constructive  delivery, 
wliere  the  price  of  goods  may  be  recovered  in  a  count  for  goods 
8ul(l  and  delivered,  instead  of  a  count  for  goods  bargained  and 
suUl.  A  common  case  is  that  of  goods  at  a  wharf,  or  in  a  ware- 
house, where  the  usual  practice  is,  that  the  key  of  the  warehouse 
is  delivered,  or  a  note  is  given  addressed  to  the  wharfinger,  who 
in  consequence  makes  a  new  entry  of  the  goods  in  the  name  of 
tlio  vendee,  although  no  transfer  of  the  local  situation  or  actual 
jtossession  takes  place.  Thus  in  the  present  case,  after  the 
defendant  had  said  that  the  horses  must  stand  at  livery,  and  the 
plaiutiif  had  accepted  the  order,  it  made  no  difference  whether 
they  stood  at  livery  at  the  vendor's  stable,  or  whether  they  had 
been  taken  away  and  put  in  some  other  stable.  The  plaintiff 
possessed  them  from  that  time,  not  as  owner  of  the  horses,  but  as 
any  other  livery  stable  might  have  them  to  keep." 

Assumpsit  was  brought  in  Astey  v.  Emery,*  for  goods  sold  and 
delivered.  The  facts  were  that  L.,  a  corn-factor  at  N.,  agreed  to 
sell  barley  of  the  plaintiff"  to  the  defendant,  to  be  delivered  at  L.'s 
warehouse  at  I).,  to  go  by  the  first  boat  of  L.  which  went  from  N. 
to  I).,  at  38s.  per  quarter,  which  was  a  higher  price  on  account  of 
it  having  to  be  delivered  at  L.'s  expense.  The  barley  being  then 
ill  the  hands  of  T.,  the  defendant  desired  him  to  see  it  delivered 
and  measured  and  put  up  properly.  The  barley  was  sent  by  L.'s 
fust  boat,  and  the  invoice  was  delivered  to  the  defendant,  who 
requested  time  to  pay,  but  afterwards  refused  to  receive  ^  the  bar- 
ley. It  was  held  that  the  defendants'  having  appointed  the  par- 
ticular boat,  and  having  desired  T.  to  inspect  the  loading,  did  not 
take  the  case  out  of  the  statute.  The  case  was  clearly  correctly 
decided,  as  there  was  no  actual  recei})t  by  the  defendant,  the 
goods  being  sold  to  be  delivered  to  the  defendant  at  his  ware- 
house at  P.,  and  therefore  the  receipt  by  the  carrier  ,at  N. 
was  not  a  receipt  by  the  defendant  at  D.  This  is  really 
the  gist  of  the  decision;  Bayley,  J.,  saying;  "At  the  f'ire 
when  T.  was  to  inspect  the  loading  of  the  goods,  it  is  plaiii  tr.tt 
the  vendee  had  no  right  to  have  them,  for  they  were  to  be  de- 
livered at  D."  And  Damnier,  J.,  "  This  is  no  more  than  the 
case  of  a  farmer  who  sells  his  corn  to  a  miller  to  he  delivered  at 
the  mill."  Lord  EUenborough  uses  the  term  "  acceptance;"  but 
it  is  done  carelessly  as  though  it  were  synonymous  with  the 
"  receipt "  of  the  statute.     The  facts  seem  to  show  an  acceptance 

'  4  M.  &  S.  262.  the  "actual  rooeipt"  required  by  the  stat- 

-  "Accept"  is  the  term  used  in  the  nte.     The  cases  are  very  iiunierons,  both 

reporter's  note  of  the  case.     And  through-  in  England  and  in  this  country,  where  this 

out  the  whole  case  "accept"  is  improperly  mistake  is  made,  the  inaccuracy  leading  to 

used  as  though  it  were  synonymous  with  many  unsound  decisions. 
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of  the  goods  within  tho  mcp.iiiiig  of  the  statute;  but  that  tlic 
contract  was  roscindod  by  the  di't'endant  by  liis  refusal  to  roceivi! 
them.  The  contract  was  here,  clearly,  so  far  completed,  as  that 
it  could  have  l)een  enforced,  but  for  tho  want  of  the  "  actual 
receipt"  retpiired  by  the  statute.' 

The  case  of  IJlenkinsop  v.  Clayton,''^  is,  in  principle,  very 
similar  to  Aslcy  r.  Kmery.'^  In  JJlenkinsop  r.  Clayton,  as  in 
Astey  V.  Emery,  there  seems  to  have  been  ample  evidence  ot  nii 
acceptance,'*  but  the  (piestion  really  rose  as  to  the  actual  receipt. 
After  the  defeuchmt,  in  l>lenkinsoj>  v.  Clayton,  had  bouv;ht  the 
horse  which  was  the  subject  of  the  action,  he  brought  a  chapniini 
to  the  vendor's  stables,  and  stating  to  him  that  he  had  bought  tho 
horse,  otTered  to  sell  it  to  liim  at  a  profit  of  X5,  which  the  other, 
discovering  a  supposed  unsoundness,  declined  ;  in  conse(pience  of 
wliich  discovery  tlu;  defendant  declined  the  {)urchase.  The  plaiii- 
tifi,  to  prove  that  there  was  an  actual  receipt  by  the  defendant, 
relied  on  Chaplin  v.  Rogci's,''  Elmore  v.  Stone,*^  and  dearie  /•. 
Reeves,'  stated  sHpra.  The  defi'ndant  denied  that  there  was 
any  constructive  d'divery.  The  court  held  that  there  was  soiin' 
evidence  of  a  delivery  for  the  jury,  and,  on  that  ground,  ordep'd 
a  new  trial.  The  court,  however,  evidently  thought  the  e-  'iicc 
of  an  actual  receipt  very  slight,  as  distinguishing  it  from  'iu 

V.  Rogers;  Gibbs,  C.  J.,  saying:  "  This  is  very  different  ihmii  the 
case  of  the  hay-stack,  for  there  nothing  more  coe.ld  be  done  tn 
co!)fer  a  j)osscssion."  The  case  shows,  though,  as  docs  Astey 
V.  Emery,  the  material  distinction  between  the  accepting  and  tho 
actual  receipt  required  by  the  statute. 

In  Talver  v.  West,^  as  in  Ilinde  v.  Whitchouso^  and  Klinitz  v. 
Surry,'"  stated  m-pm,  p.  322,  the  reliance  to  take  the  case  oui  of 
the  statute  was  placed  on  the  acceptance  and  actual  receijtt  of 

1  The  apiiarent  hmccumcy  in  the  hold-  his  refusal  to  actually  receive  the  rriioils. 

ing  in  Astey  i'.  Kmery,  4  M.  &  S.  '2t52,  has  In  Amlerson  v.  Ho(ij,'.son.  5  Price,  ti:!ii,  in 

eseiipeil  tho  notice  of  both  Hliickburn  and  an  action  for  goods  sold  and  delivcnd,  a 

Benjamin.     The   former  aide  writer   has  nonsuit  was  sustained  where  a  verbal  unli  r 

no  reference  to   it   whatever.      Benjamin  was  given  for  goods  to  be  left  at  a  iiaiind 

cites  it  incorrectly  as  sustaining  the  fol-  (luay  till  called  for,  no  acce]itanee  of  tlii' 

lowing  jiositiou  :   "It  is  settled  that  the  goods  nor  reiieipt  at  the  (juay  by  the  vcii- 


rocei|it  of  goods  by  a  carrier  or  whailinger 
appointed  by  the  purchaser  does  not  con- 
stitute an  acceptance,  these  agents  having 
authority  oidy  to  receive,  not  to  acce[it, 
the  goods  for  their  employers."  l^enjaniin 
on  Sales,  g  ItiO.  But  ^he  7-ntio  dccidividi 
of  Astey  v.  Kiuery  really  is  that  in  that 
case  tho  carrier  had  not  the  authority  of 
the  purchaser  to  "  receive"  the  goods  for 
him  at  all,  the  goods  being  receivable  by 
the  purchaser,  not  at  X.,  wliere  they  were 
delivered  to  the  carrier  by  the  vendor,  but 
at  I).,  tiie  contract  in  the  mean  time  being 
rescinded  by  the  pui-chaser  as  tho  etfeut  of 


dee  having  l)een  shown.  See  Vale  v. 
Bayle,  Cowp.  294;  Dawes  r.  Teek,  8  T.  1!. 
330  ;  Dutton  v.  Solomonson,  3  B  &  V. 
584  ;  Snee  v.  Prescott,  1  Atk.  248. 

-  7  Taunt.  r>97. 

«  4  M.  k  S.  2(i2. 

*  See    Blackburn   on    Sales  (2d   ed.), 
p.  29. 

6  1  East,  192. 

*  1  Taunt.  453. 

7  2  Esp.  598. 

*  Holt,  178. 

®  7  East,  558. 
10  6  Esp.  269. 
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^    Set!    lOini'f,   ..     o.  ^    _  * 


^  See  Klinitz  v.  Siirrv   1  Po,,  o^., 

^'  ^  ^'P-  267.  stated  ante,  p.  322. 
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iioned  ;  but  it  will  be  found  in  some  of  the  caspy  that  this,  like 
the  clear  distinction  between  the  "  acceptance  "  and  the  "  actual 
receipt "  of  the  statute,  has  not  had  the  prominence  accorded  it 
to  which  it  is  entitled.  This  much,  here,  en  passant,  for  the 
present.     We  revert  to  the  subject  again. 

An  action  lor  goods  bargained  and  sold  was  brought  in  Ho^o 
V.  Palmer,^  the  defendant  having  verbally  agreed  to  buy  twelve 
bushels  of  tares  at  .£1  per  bushel  (a  sample  of  which  was  shown 
him),  the  defendant  to  send  to  the  plaintiff's  farm  to  take  them 
away.  The  sample  was  offered  him ;  but  ho  declined  taking  it, 
saying  that  he  had  seen  the  tares  on  plaintiff's  jjremises,  and  that 
he  had  no  immediate  use  for  them,  and  therefore  requested  that 
they  might  remain  there  until  he  wanted  to  sow  them,  which  was 
agreed  to.  The  twelve  bushels  were  Subsequently  measured  and 
set  apart  in  tlie  i)laintiff's  granary,  and  orders  were  given  that 
they  should  be  delivered  to  defendant  when  he  should  call  for 
them.  The  court,  pursuant  to  leave  reserved,  made  absolute  a 
rule  for  entering  a  nonsuit.  The  court  here,  as  in  so  many  other 
cases,  fail  to  make  the  clear  distinction  of  the  statute  between 
the  acceptance  and  the  actual  receipt  required  ;  and  therefore  the 
case  it-'  of  less  value  on  the  subject  than  it  otherwise  would  have 
been,  as  the  points  involved  on  the  question  of  the  acceptance 
apart  from  the  actual  receipt  are  very  nice.  All  of  the  judges, 
Abbott,  C.  J.,  Bayley,  Holroyd,  and  Best,  JJ,,  treat  the  matter, 
in  effect,  as  though  the  "acceptance"  and  "actual  receipt"  of 
the  statute  were  simply  synonymous  terms.  Although  they 
verbally  hold  that  there  was  no  "actual  acceptance  or  receipt  of 
the  goods," — using  the  terms  "accept,"  "acceptance,"  as  thouirh 
these  were  merely  convertible  terms  for  the  "  actual  receipt  "of 
the  statute,  —  their  whole  reasoning,  including  their  references 
to  Chaplin  v.  Rogers  ^  and  Elmore  v.  Htonc,^  goes  to  show  that 
they  were  dealing  with  the  question  whether  there  had  boon  a 
suHicient  constructive  delivery  and  "  actual  r'^ceipt "  of  the 
statute,  without  really  touching  the  quite  different  question 
whether  the  facts  met  the  requirements  of  the  statute  as  to  the 
acceptance  by  the  vendee  of  some  part  of  the  goods.* 


J  3  h.  &  Al.l.  !)?.l. 

2  1  Kast,  192. 

»  1  Taunt.  458. 

♦  Tluis,  Abbott,  C.  J.,  says  :  "  Unless 
the  buyer  lut.i  ncccptrA  and  received  jmrt 
of  the  {^ooJh  so  sold,  this  case  is  within 
the  statute,  and  no  action  can  be  brought 
oil  the  verbal  contract  eiitereil  into  Iw- 
tween  the  parlies.  Then  the  question  is, 
H(ts  the  Imtjer  accepted  f  [While  only  just 
before  stating  tlidt   the    questions  were 


whether  the  buyer  "hail  accepted  and 
received."]  Now,  if  he  hud  once  aircptiil 
[here  probably  meaning  received  tlie 
whole,  coupled  with  a  sutlicieiit  iiccciit- 
auc')]  he  could  not  aftciwai'ds  make  any 
objection,  even  if  it  turne<l  out  that  tli"! 
tares  did  not  correspond  wit):  tne  sample. 
IJut  it  is  clear  tliat  he  had  a  riglit  toinake 
any  objection  at  the  time  when  they  were 
tendered  to  him  for  acceptance.  [Here, 
clearly,  meaning  not  "acceptance,"  but 
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Tempest  v.  Fitzgerald '  is  another  case  where  the  ttrms  "  ac- 
cept "  and  "  actually  receive  "  are  confounded.    The  judges  here 


"  receipt."]    If  the  defendant  in  tliio  ca-se 
had  f;one  to  the  {ihiiutiiFs  granary  to  de- 
iiiand  the  tares,  aiui,  upon  inspection,  had 
discovered  that  they  did  not  correspond 
witli  the  sample,  it   is  impossible  to  say 
tliat  he  might  not  liave  made  the  ohjec- 
tiun.     And,  if  so,  it  is  clear  that  there 
vas  no  previous  accoptauce  [here  probably 
meaning  constructive  receipt]  on  his  i)art. 
I  therefore   think  that   this  case   conies 
within  the  very  words  of  this  statute,  to 
which  w^e  ought  to  give  full  effect,  und 
not  to  sr.iViir  its  beneliciai  provisions  to 
be  evaded  by  subtle  distinctions."     And 
Bayley,  .1.,  dealing  with  Chaplin  v.  Rog- 
ers, 1  East,  192,  and  Klmore  v.  Stone,  1 
Taunt.  ii>S,  .says  :   "The  two  cases  cited 
are   distinguisliable    from    this ;    for,   in 
Chaplin  v.  Rogers,  the  jury  thought  that 
there  was  sufficient  evidence  to  draw  the 
conclusion  of  an  actual    acceptance,   [the 
jury  found  that  there  was  an  accjptance, 
and  also,  apparently,  a  delivery  and  re- 
ceipt ;   the  court  held   that  there   was  a 
constructive    reciiit,    eciuivalent    to    the 
■'actual    receipt"  of    the    statute]    inas- 
much as  the  Vv'ndee  had  dealt  with  the 
hay  as  his  own.     [It  was,  rather,  on  this 
ground  that  the  court  hcdd  that  a  con- 
structive receijit  was  to  be  implied.]     In 
Elmore  v.  Stoui;,  tin   buyer  directed  ex- 
]ieiise  to  ho  incurred ;  and  the  directing 
of  that  expense  was  considered  evidence 
of  an  acce]itance  on  liis  part.     Thaf  case 
goes  as  tar  as  any  ca.se  ought  to  go,  and  I 
think  we  ought  not  to  go  one  step  beyond 
it.     There  is  this  distinction  between  tliat 
ease  and  this,  tliat  there  an  expense  was 
incurred  on  account  and  by  the  direction 
of  the  buyer  ;   here  there  is  none."     In 
Eliiioio  V.  Stor.e,   stated   supra,   p.    324, 
thcii'  was  no  (|uestion  as  to  the  acceptance 
within  the  statute.     What  the  case  holds 
i.s.  tliat,  under  the  facts  of  that  case,  there 
was  a  constructive  delivery  and  receipt, 
wliich  met  the  recpiirements  of  the  statute 
as  to  the  actual  retnipt.     So,  Holroyil,  J., 
is  I'ljually  uncertain.     He  says:  "  In  this 
case  there  has  been  no  actual  receipt  of 
any   part  of  the  goods  sold  within  the 
Usual  nitaning  of  the  term,  end  I  think 
that  what  has  been  done  ou,','ht  not  to  be 
considered,  in  point  of  law,  as  an  accejit- 
anir.     For,  supiiosiiig  that  it  was  made 
I'nrt  of  the  contract  in  this  case  that  the 
seller  should  set  apat  an<l  measure  the 
tiling  sold,  that  would  not  make  the  act 
of  measuring  amount  to  a  virtual  accept- 
lUicc,  )r  receipt  of  the  goods  by  the  buyer, 
lor  if  they  were  measured  by  the  seller 


only,  that  would  not  jirevont  tii."  buyer, 
when  he  inspected  their,  from  objeeii;:^ 
either  to  the  quantity  or  quality  of  the 
goods.  And  unless  it  W'iuld  amount  to 
that,  it  does  not  appear  ti.  nic  to  be  an 
actual  acceptance  or  receipt  if  the  goods. 
And  sujiposing  it  not  to  he  jiart  of  the 
contract,  but  that  directions  were  given  at 
the  time  by  the  buyer  U.  the  seller's  agent 
to  measure  the  goods  foi  iiini,  that  would 
not  make  him  the  age:r  of  ttie  buyer  so 
far  as  to  make  that  a.:t  amount  to  an 
acceptance  on  his  part.  For  an  authority 
to  measure  the  goods  woiJ  '  not  give  hiui 
authority  as  agent  to  accept.  The  buyer 
might  afterwards  object  that  the  articles 
did  not  correspond  with  the  terms  of  the 
contract.  This  case  diflers  from  that  of 
''jliuore  V.  Stone  ;  for  there  it  was  agreed 
between  the  parties  that  the  horse  should 
be  transferred  from  the  sale  to  the  livery- 
stiilb' ■,  and  an  expense  was  incurred  by 
the  iinichaser  for  the  keep,  which  could 
not  be  unless  the  hoise  was  sujijiosed  to 
have  come  into  his  possession.  [That  is, 
into  his  actual  receipt.]  I  think,  there 
fore,  that  as  there  was  no  acceptance 
[here  evidently  meaning  receijit]  by  the 
buyer,  this  case  falls  within  the  words  of 
the  statute,  and  that  tlie  rule  miv-t  be 
made  absolute."  'I'hroughout  the  whole 
of  the  judgment  of  Holroyd,  J.,  the  terms, 
•'actual  receipt,"  "acceptance,"  "virtual 
acceptance,"  "actual  acceptance,"  and 
"receipt  "are  all  treated  as  convertible; 
and  what  he  seems  to  mean  is  that  there 
was  not  here  that  which  would  amount  to 
a  constructive  receipt,  leaving,  as  in  effect 
do  the  other  judges,  the  question  of  the 
acceptance,  apart  from  the  reception  (the 
actual  receipt  of  the  statute)  out  of  the 
question.  The  case  holds  clearly  that, 
for  some  reason,  the  contract  was  within 
the  statuu^  ;  less  den'ly,  that  the  hicts 
did  not  show  such  a  constructive  receipt 
as,  in  Chaplin  v.  Rogers  ami  Klmore  v. 
Stone,  was  held  to  anuumt  to  the  actual 
receipt  of  the  statute;  iii.v'  ;,ot  at  all,  ex- 
cept as  they  imprnjiertv  confound  the 
woods  "  acieptance,"  "»  'irl acceptance," 
"virtual  acceptance,"  i'li  the  actual  re- 
ceipt of  the  statute,  whether  the  facts 
constituted  an  "acceptance"  within  the 
statute  or  not.  AV-  are  (piite  satisfied, 
on  grounds  stati-d  in  a  later  part  of  this 
Part,  that  theit>  was  an  ni'ceptance  in  this 
case,  lilarkburn  cites  Howe  v.  Fidmer, 
3  B.  &  Ahl.  321  (Itlackburn  on  Sales,  2d 
ed.  2D),  using  the  language  of  the  court, 
that  the  facts  "  did  not  amount  to  ai  ne- 
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were  the  same  as  in  the  preceding  case  of  Howe  v.  Palmer.*  The 
case  was  assumpsit  for  the  price  of  a  horse,  the  declaration  con- 
taining counts  for  horses  sold  and  delivered,  and  bargained  and 
sold.  The  facts  were  that  A.  agreed  to  purchase  a  horse  from  B. 
for  ready  money,  and  to  take  him  within  r.  time  agreed  upon. 
About  the  expiration  of  that  time,  A.  rode  the  horse,  and  gave 
directions  as  to  its  treatment,  etc. ;  but  requested  that  it  might 
remain  in  B.'s  possession  for  a  further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it  away  and  pay  the  price  :  to  this  11 
assented.  The  lorse  died  before  A.  paid  the  price  or  took 
it  away.  The  reporter's  note  is:  "Held,  that  there  was  no 
acceptance  of  the  horse  within  the  meaning  of  the  Statute  of 
Frauds."  Here,  again,  both  by  the  judges  and  the  reporter, 
"  acceptance "  is  used  and  treated  as  though  it  meant  "  actual 
receipt."  The  reference  by  Blackburn  to  some  of  the  cases  \vc 
have  examined  is  thoroughly  applicable  to  Tempest  v.  Fitzgerald,- 
and  to  Howe  v.  Palmer  ^  as  well :  "  In  all  these  cases  there  sceius 
to  have  been  ample  evidence  of  an  acceptance  of  the  goods,  but 
scanty  evidence  of  any  actual  receipt,  if  by  thai  is  to  be  under- 
stood a  taking  of  possession."*     In  Tempest  v.  Fitzgerald,  the 


ceptance  «)«(/  receipt,"  which,  very  clearly, 
they  did  not.  The  Ciise,  iiowever,  is  not 
cited  by  that  able  jurist  tnidor  the  head  of 
"  What  .'onstituk's  an  acceptance "  (for 
which  it  IS  no  u'lthority),  but  under  the 
head,  where  it  mi  re  properly  comes,  of 
"  Wiiut  constitutrs  an  actual  receipt." 
Benjamin,  with  his  not  unusual  inac- 
curacy (Bcnj.  on  Sales,  §  187),  cites  it  as 
a  case  to  show  that  the  vendor  not  hav- 
ing lost  his  lien,  ho  adual  receipt  by  the 
purchaser  had  taken  place  ;  a  jwsition 
not  really  taken  in  the  case  at  all.  Fisher, 
in  his  Di<5est,  employing  the  word  used 
by  the  judges,  cites  it  for  that  which  it 
really  ignores,  that  the  fa(;ts  did  not 
amount  to  an  "  accejitanee."'  Browne 
(on  Stat,  of  Frauds,  §  ',i-H)  also  incor- 
rectly cites  it  as  holding  that  the  "evi- 
dence was  ample  to  prove  a  ddircry."  (\) 
Kent  cites  it  as  holding  (Com.  13th  ed. 
p.  737,  *  503),  that  the  jiurchase  was  in- 
valid, because  there  had  been  no  meas- 
urement or  separation  at  tlie  time  of  the 
sale,  even  tliough  the  seller  afterwards 
measured  the  goods  off  and  set  tliem 
apart  foi  the  vendee  ;  while  a  later  and 
much  less  able  An.erican  writer  cites  it 
for  the  remarkable  purjwse  of  -llustrating, 
in  itself,  the  absence  of  "refined  distinc- 
tions," and  in  this  "simple  case  "  (using 
the  term  as  plain,  and  not  in  another  anii 
more  ajipropriate  sense),  by  its  very  clear 
holding,  sustaining  the  view, of  Abbott, 
C.  J.,  "  that  the  statute  of  frauds  should 


be  rcasonabli)  coustriK'il."  Baker  on  Sules, 
§  21.  The  italics  are  his  own.  The  ease, 
like  many  others,  sliows  the  confusion  tliut 
has  existed  in  treating  the  essentially  (lit- 
ferent  terms  of  the  statute,  "acceiit"  and 
"actually  receive,"  us  though  they  were 
in  effect  synonymous. 

1  3  B.  &  Aid.  321. 

2  3  B.  &  Aid.  680. 
«  3  :•,  &  Aid.  321. 

♦  Blackl)urn  on  Sales,  2d  ed.  29.  An 
American  writer,  to  whom  we  have  re- 
ferred in  a  preceding  note  (Baker  on 
Saltis,  §  266),  says  of  Teinjiest  u.  Fit/i;er- 
aid,  tlwit  the  court  there  "decided  that 
there  had  Ih-cii  no  aarptance  ; ''  the  italics 
being  his  own.  A  much  more  carel'til, 
and,  generally,  a  very  accurate  Ani>iit';iii 
writer,  more  correctly  says  ;  "  In  the 
earlier  cases,  the  terms  'acceptance,'  're- 
cei]it,'  anil  'delivery'  were  often  used  as 
if  synonymous  and  interchangeable  ;  ami 
this  makes  it  necessary,  at  the  present 
day,  to  notice  carefully  the  exact  .sense  in 
which  they  are  used  in  those  cases,  when 
they  may  be  cited  as  authority  U|ion  iiues- 
tions  concerni?ig  'acceptance'  or  're- 
ceipt.'" And;  "The  term  'delivery,' 
which  does  not  occur  in  the  statute  at 
all,  has  been  ofti'n  loosely  used  to  denote 
acce])tance  or  rei^eipt  alone,  or  a  mixture 
of  the  two.  See,  for  illustration  of  tliis, 
Searle  i;.  Keevcs,  2  Ksp.  59S,  prr  Kvie, 
C.  .1.  ;  Norman  v.  riiillips,  14  M.  &  W., 
727,  per  Alderson,    B.     In  Tempest  v. 
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evidence  clearly  showed  an  acceptance  of  the  horse  by  the  pur- 
chaser, within  the  moaning  of  the  statute,  but  not  the  actual 
u'ceipt  which  is  also  there  reipiired. 

In  Parlvcr  v.  Palmer,*  where  thci-e  had  been  a  sale  of  goods  by 
sample,  and  there  had  been  no  actual  transfer  of  the  goods,  the 
coil  it  held  that  the  vendee  having  acted  on  the  contract,  and 
treated  the  goods  as  his  own,  becoming  a  party  to  their  sale  after 
ho  became  aware  that  they  were  not  according  to  the  sample,  his 
taking  upon  himself  the  disposition  of  the  goods  was  equivalent 
to  an  acceptance.  Here,  "  acceptance  "  was  used  in  the  sense  of 
both  " acccf)tance  "  and  "actual  receipt"  as  these  terms  are  used 
in  the  statute,  the  case  itself  not  being  one  on  the  application 
uf  the  statute. 

A  parol  order  was  given  by  B.,  in  Hanson  v.  Armitage,^  for  two 
chests  of  tea,  to  A.,  a  merchant  in  London,  who  had  been  in  the 
hobit  of  selling  goods  to  B.,  resident  in  the  country,  and  of  deliv- 
ering them  to  a  wharfinger  in  London,  to  be  forwarded  to  B.  by 
tlie  (irst  ship.  The  tea,  in  pursuance  of  this  order,  was  delivered 
to  and  "accepted  by  "  the  wharfinger  to  be  forwarded  in  the  usual 
milliner.  The  court  held  that  the  "  acceptance  "  not  being  by  the 
party  himself,  was  not  sufficient  to  take  the  case  out  of  the  statute. 
Here,  again,  "  accei)tancc  "  is  used  in  a  kind  of  double  sense, 
as  neither  exclusively  signifying  acceptance  nor  receipt.  There 
would  seem  to  be  here,  clearly,  no  acceptance  by  the  vendee  with- 
in tlie  actual  meaning  of  the  word  "accept"  in  the  statute ;  there 
being  no  evidence  from  which  an  acceptance  could    e  implied.^ 


Fitztrciald,  3  B.  &  Akl.  680,  llolroyil,  J., 
ill  Ills  opinion  spc.iks  coiistantlj'  nt'  'ac- 
t'i'|itiiiu;c,'  althoiigli  in  reality  Jcciiliiit;, 
ami  inteiiilin};  to  decide,  si  ijupstion  of 
'ii'iciiit'  involvinj^  the  ..istody  or  yms- 
siMsiiiii  of  the  chattel  am'  he  existence  of 
tilt'  siller's  lien.  .  And  see  vVrij^ht  v.  Per- 
cival,  8  L.  J.  i).  15.  (s.  .s.)  258."  Browne 
(111  .Stat,  of  Fr.  §  318  a,  and  note  1.  lirn- 
jainiii,  also,  corrently  stxtes  the  nilin  diri- 
tkiiili  of  Tempest  v.  Fitzgerald,  that  the 
liiiMing  in  it  was  that  "there  was  no 
artii  il  recr'i]it  "  of  the  horse  by  the  pnr- 
ciia^er.  Benj.  on  .Sales,  i^  185.  Fisher, 
liiiwivcr,  in  his  I)igest  (6  Mews'  Fish. 
Dii;.  HIS),  following  the  error  of  the  rc- 
l«Mlrr,  says  that  the  case  holds  that  there 
was  "  no  acce|)tniice  of  tlie  horse.' 

'  4  B.  &  Aid.  387.     See  per  Sest,  J., 

p.  nil  t. 
2  5  p..  &  Aid.  -,■>'. 

*  The  case  of  IInnsoTi  v.  Arniitago  is 
ftlv)  reported  in  1  I).  «&  Ry.  12S.  It  is, 
liirause  of  the  uncertain  manner  in  which 
Alihiitt,  C.  J.,  and  other  judges  of  the 
t-'ourt  of  Queen's  Bench  at  that  time  em- 


ployed the  word  "acceptance,"  of  Ies,s 
value  than  it  otherwi.se  would  have  lieeu 
liad  they  been  more  accurate.  In  tins  ca.se 
they  nominally  hold  that  the  "accept- 
ance "  of  good.-,  by  a  wharfinger  bought 
by  a  verbal  order  was  not  "  a  siiflicient 
acceptance  "  to  make  the  purchaser  liable 
within  the  17th  section  of  the  statute. 
Tiiey  say  "Those  wirds  retiiiire  an  an- 
ceiitaiiee  by  the  iiaity  himself,  and  we 
are  of  o|ii;:''ni  tliat  it  will  not  be  right  to 
sutfcr  any  constructive  acceptance  to  .sat- 
isfy its  ])rovisiims  in  the  absence  of  proof 
of  any  express  contrai  t  in  writing."  But 
the  law  is  pi'rfectly  clear  that  generally 
where  a  i onstriictivc  or  symbolical  receipt 
is  good  at  common  law,  such  a  receipt 
meets  the  reiiuircments  of  the  "actual 
receipt  "  of  the  statute.  What  in  their 
uncertain  mode  of  using  the  term  "  ac- 
ceptance "  they  mean  by  saying  there  can 
be  no  "  constructive  acceptance,"  it  is  im- 
possible to  say.  It  is  ei|ually  imjiossible 
to  say  wbetluT  in  Hanson  v.  Arniitago, 
they  meant  that  the  receipt  by  the  wharf- 
inger did  not  amount  to  an  acceptunue  by 


I  i> 


i 


882 


COMMENTARIES  ON  SALES. 


[book  IV. 


Carter  v.  Toussaint  ^  is  another  case  where,  in  a  very  marked 
way,  the  terms  "  acceptance "  and  "  actual  receipt "  are  con- 
founded;  Iloh'oyd,  J.,  expressly  saying,  "The  facts  here  stated 
do  not  amount  to  an  acceptance,  or  actual  receipt;"  very  im- 
properly confounding  these  terms.  So,  the  reporter's  note  is 
that  there  had  been  "  no  acceptance."  The  "  accej»tance,"  within 
the  meaning  of  the  statute,  is  perfectly  clear.  What  the  case 
really  holds  is,  that  there  had  been  no  actual  receipt  of  the  horse, 
which  was  the  subject  of  the  parol  sale.  This  is  all  that  is  meant 
even  by  Bayloy,  J.,  when  he  says :  '^  By  the  seventeenth  section  it 
is  provided,  that  in  the  case  of  a  sale  of  goods  abe  c  the  value  of 
XIO,  the  buyer  must  accept,  and  actually  receive  part  of  the 
goods  so  sold.  There  can  be  no  acceptance  or  actual  receipt  hy  the 
buyer,  ladess  there  be  a  change  of  possession ;  and  nnless  the  seller 
divest  himself  of  the  possession  of  the  goods,  though  but  for  a  mo- 
ment, the  property  remains  in  him.  Here,  the  plaintiffs  had  a 
lien  on  the  horse,  and  were  not  compellable  to  part  with  possession 
till  the  price  was  paid." 

This  is  very  improperly  treating  the  terms  "  accept  and  actually 
receive,"  as  though  they  meant  no  more  than  "  receive  and 
actually  receive."  Though  such  language  is  unfortunate,  all  that 
the  case  holds  is,  that  there  had  been  no  actual  transmission  of 
the  possession  of  the  horse  from  the  vendor  to  the  vendee ,  and, 
therefore,  no  actual  receipt  by  the  vendee,  in  either  of  the  motlos 
recognized  by  the  common  law, —  manual,  constructive,  or  sym- 
bolical. But  aside  from  the  question  of  the  actual  receipt  —  re- 
ception —  of  the  horse,  there  is  no  question  in  the  case  of  its 
acceptance  at  all,  as  the  accepting  and  takir^  to  it  as  the  subject 
of  the  contract.  The  whole  question  is  discussed  as  to  whetlier 
there  had  been  an  actual  delivery  of  the  horse  or  not ;  not  as  to 
whether  there  Ijad  been  an  acceptance  of  the  horse  within  tlie 
meaning  of  the  statute,  apart  from  the  actual  receipt,  which  the 
statute  also  requires. 

The  facts  were,  that  the  plaintiffs,  who  were  farriers,  sold  to 
the  defendants  a  specific  race-horse,  by  a  verbal  contract,  for  £:!<•. 
The  horse,  at  the  time  of  the  sale,  required  to  be  fired,  which  was 
done  with  the  approbation  of  the  defendant  and  in  his  presence ; 


the  purchaser,  or  did  not  amount  to  an 
actual  recoijit  by  him.  The  case  is  usually 
improperly  cited,  to  show  that  there  may 
be  the  actual  receipt  by  a  wharfinger  or 
carrier  requireil  by  the  statute,  b'lt  that 
such  parties  are  not  agents  to  accept. 
Benj.  on  Sales,  §  ItiO.  And  see  Blackb. 
on  Sales,  2d  ed.  22  ;  Catnpb.  on  Sales, 
169.     But  the  cose,  oa  the  subject,  like 


those  others  hy  the  same  ju(lg>"t,  is  au- 
thority for  little  more  than  that  in  such 
cases  there  hove  not  been  the  ai'iciitiiini' 
and  the  actual  receipt  re(iuir(Ml  hy  the 
statute,  the  presumption  boini;  that  lure 
by  "  no  acceptance  '  they  mean  no  actual 
receipt,  as  clearly  there  was  no  actual  re- 
ceipt bv  the  vendee. 
»  6  B.  &  Aid.  855. 
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and  it  was  agreed  that  the  horse  should  be  kept  by  the  plaintiffs 
for  twenty  days,  without  any  charge  being  made  for  it.  At  the 
expiration  of  the  twenty  days  the  horse  was,  by  the  defendant's 
directions,  taken  by  a  servant  of  the  plaintiffs  to  Kimpton  Park, 
for  the  purpose  of  being  turned  out  to  grass  there.  It  was  then 
entered  in  the  name  of  one  of  the  plaintiffs,  which  was  also  done 
by  tlic  directions  of  the  defendant,  who  was  anxious  that  it  might 
not  bo  known  that  he  kept  a  race-horse.  No  time  was  specified 
in  th.f  bargain  for  the  payment  of  the  price.  These  facts  very 
clearly  show  the  accepting,  recognising,  approving,  the  taking  to 
of  the  horse  as  the  specific  subject  of  the  contract,  apart  from  the 
furtlier  "  actual  receipt "  that  is  required.  But  the  court,  not- 
witlistanding  their  unfortunate  confusion  of  terms,  in  effect,  held, 
distinguishing  the  case  from  Elmore  v.  Stone,^  that  there  had  been 
no  actual  receipt  (that  is,  no  receipt,  either  manual,  constructive, 
or  symbolical),  because  there  had  been  no  manual,  constructive, 
or  symbolical  act  of  delivery  of  the  horse,  which  still  remained  in 
the  plaintiffs'  own  possession,  in  their  own  name,  unpaid  for. 

Tlicrc  may  be  an  accepting  of  the  subject  of  the  sale,  without 
the  actual  receipt  of  it.  But  clearly  there  can  be  no  actual  receipt 
of  it,  whore  there  has  been  no  change  in  the  possession,  manual, 
symbolical,  or  constructive.  Hence,  as  to  the  actual  receipt  re- 
quired, it  was  correctly  said  by  Bayley,  J. :  "  How  can  it  be  said 
that  the  horse  was  in  the  possession  of  the  defendant,  when  he  had 
no  right  to  compel  a  delivery  to  him?  For  he  could  not,  on  tender- 
ing the  keep,  maintain  trover  against  the  park-keeper,  because  the 
possession  had  not  passed  from  the  vendors  to  him."  Therefore, 
there  was  no  "  actual  receipt "  in  him.  So  Abbott,  C.  J. :  "  It  is 
quite  clear,  that  the  present  plaintiffs  kept  possession  of  the  horse 
as  owners  until  it  was  sent  to  Kimpton  Park.  If,  indeed,  it  had 
liecn  sent  there  and  entered  in  the  defendant's  name  by  his  direc- 
tions, I  should  have  thought  it  would  have  amotmted  to  an  ac- 
ceptance [meaniii;,  here  "  actual  receipt "]  by  him.  But  here  it 
was  entered  in  the  plaintiffs'  name,  and  the  plaintiffs'  character 
of  owner  remained  unchanged  from  first  to  last,  and  they  could 
not  have  been  compelled  to  deliver  it  without  the  payment  of  the 
money .'^    There  was  then  no  sufficient  acceptance  to  take  the  case 


', 


', 


1  1  Taunt.  458. 

'^  As  there  had  been  no  actual  receipt 
unilcr  tlie  statute,  an  action  for  the  non- 
delivery of  the  horse  could  not  have  been 
sustained,  even  had  there  been  a  tender 
of  piiyment,  the  vendors,  where  there  had 
beiMi  iio  actual  receipt  of  part  of  the  goods, 
having  the  right  at  their  election  to  refuse 
the  payment,  there  being  no  "good"  con- 


tract within  the  statute.  If  on  tender  of 
the  price  they  were  compcUuble  to  part 
with  the  possession  of  the  goods,  then  the 
title  would  have  been  in  the  vendee,  even 
though  the  possession  remained  in  the 
vendor.  And  if  there  had  been  an 
"actual  receipt"  by  the  vendee,  so  that 
the  property  in  the  horse  had  passed 
under  the  statute  to  the  vendee,  the  actual 


- 
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out  of  the  Statute  of  Frauds ;  and  consequently  the  aetion  is  not 
maintainabic."  Here,  palpably,  is  meant  that  there  had  been  no 
transmission  of  the  subject  of  the  sale  by  an  actual  receipt  by  the 
purchaser;  hence,  no  "actual  receipt"  undei  the  statute,  leaving 
actually  the  question  of  "acceptance"  undisposed  of.  But,  as  wo 
see  later  in  this  Part,  a  purchase  of  specific  goods  is  itself  an 
acceptance  within  the  statute. 

In  Price  v.  Lea,^  the  defendant  ordered  a  cask  of  cream  of  tai- 
tar,  and  offered  to  purchase  two  chests  of  lac  dye,  at  a  ceitain 
price.  The  traveller  said  the  price  proposed  was  below  his  limits, 
but  he  would  write  to  his  principals,  and  if  the  defendant  did  not 
receive  a  letter  in  one  or  two  days,  refusing  to  execute  the  order, 
he  might  conclude  that  his  offer  was  accepted.  The  plaintilfs  did 
not  write  to  the  defendant,  but  sent  him  both  the  cream  of  tartar 
and  the  lac  dye.  The  defendant  received  the  former  and  refused 
the  latter.  In  an  action  for  goods  sold  and  delivered,  the  court 
held  that  as  there  was  not  one  entire  contr.act  for  both  the  artieles ; 
the  "acceptance"  of  one  was  not  the  acceptance  of  the  other. 
This  is  unquestionably  correct,  in  whatever  sense  they  used  the 
term  "  acceptance  ; "  i.  e.,  that  the  acceptance  or  actual  receipt  of 
one  article  is  not  that  of  another,  unless  there  is  one  entire 
contract  for  both.^ 

A  very  slight  approach  was  made  in  Baldey  v.  Parker  ^  towards 
nn  appreciation  of  t\u  "  accepting  "  of  the  statute,  apart  from  the 
"  actual  receipt  "  also  there  required.  The  plaintiffs  were  linen- 
drapers,  and  the  defendant  came  to  their  shop  and  bargained  for 
various  articles.  A  separate  price  was  agreed  upon  for  each,  and 
no  one  article  was  of  the  value  of  £10  ;  though  the  whole  of  them 
was  much  in  excess  of  that  sum.  Some  of  the  goods  were  meas- 
ured in  the  defendant's  presence  ;  some  he  marked  with  a  pencil ; 
others  he  assisted  in  cutting  from  a  larger  bulk.  lie  tlien  desired 
an  account  of  the  whole  to  be  sent  to  his  house,  and  went  away. 
Subsequently,  when  the  goods  were  sent  to  his  house,  he  refused 
to  "  receive  "  them.  The  court  held  that  the  contract  for  the  dif- 
ferent articles  was  an  entire  contract,  within  the  statute,  but  tliat 
there  had  been  no  actual  receipt  of  part  of  the  goods.    Abbott,  ('.  J., 


or  constructive  possession  of  the  horse 
being  in  the  vendee,  tlie  vendor's  lien 
would  have  been  gone,  as  in  Ehnore  v. 
Stone,  1  Tiiunt.  458,  the  possession  of  the 
vendor  being  that  merely  of  a  custodian  or 
bailee,  —  his  jmssession  in  tliat  capacity 
being  the  possession  of  the  owner,  the 
vendee.  There  is  a  good  deal  of  confu- 
sion in  the  text-books  and  cases  on  the 
question  of  the  vendor's  lien  in  cases  of 
actual  receipt  under  the  statute,  which  ho 


shall  endeavor  to  remove  when  we  nmre 
immediately  consider  that  subject  iii/nt. 

»  1  B.  &  V.  156. 

2  See  Hodgson  v.  LeBret,  1  Tamp. 
233  ;  Rohde  v.  Thwaites,  6  B.  &  C.  ;!88; 
Elliott  V.  Thomas,  3  M.  &  W.  170  ;  ."^ontt 
V:  The  Eastern  Counties  Ry.  Co.,  12  M. 
&  W.  33  ;  Bigg  v.  Whi.sking,  14  C  H. 
195  ;  Baldey  v.  Park.-r,  2  B.  &  ('.  37  ; 
ThtMiijison  V.  Maceroni,  3  B.  &  U.  1. 

»  2  B.  &  C.  37. 
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after  citing  the  statute,  referring  to  the  language  in  it,  said  ;  "  It 
would  be  difticult  to  find  words  [t.  e.  than  those  in  the  statute] 
more  distinctly  denoting  an  actual  transfer  of  the  article  from  the 
seller,  and  an  actual  taking  possession  of  it  by  the  buyer."  And 
Bayley,  J. :  "  The  buyer  cannot  bo  considered  to  have  actually 
received  the  goods  when  they  had  remained  from  the  first  to  the 
last  in  the  possession  of  the  seller."  And  Holroyd,  J. :  "  Upon  a 
sale  of  specific  goods  for  a  specific  price,  by  parting  with  the  pos- 
session the  seller  parts  with  his  lien."  And,  for  the  plaintiffs,  it 
was  claimed,  that  the  accepting  was  an  act  done  "to  show  an  ap- 
proval of  the  contract."  But  throughout  the  judgments,  the  terms 
"acceptance"  and  "  accepting,"  arc  used  as  though,  in  their  appli- 
cation to  the  statute,  they  were  synonymous  with  reception  and 
receiving ;  ^  Holroyd,  J.,  further  saying :  "  The  statute  contem- 
plates such  a  parting  with  the  possession ;  and,  therefore,  as  long 
as  the  seller  preserves  his  control  over  the  goods,  so  as  to  retain 
his  lien,  he  prevents  the  vendee  from  accepting  and  receiving 
them  [treating  these  words  as  synonymous]  as  his  own,  within 
the  meaning  of  the  statute."  Within  the  meaning  of  the  word 
"  accept,''  in  the  statute,  the  vendee  may  accept  the  goods  without 
tlic  vendor  parting  with  either  his  possession  or  his  lien  ;  and  it  is 
also  equally  clear  that,  under  the  statute,  the  vendee  may  accept 
and  actually  receive  a  part  of  the  goods  sold,  and  the  vendor  still 
retain  his  lien  on  the  undelivered  part, —  as  he  may,  on  the  whole, 
where  there  has  been  a  part-payment  or  a  memorandum  in  writ- 
ing of  the  contract,  unaccompanied  by  a  transfer  of  the  posses- 
sion. We  consider  this,  however,  further  on.  In  Baldey  v. 
Parker,^  it  was  clear  that  however  good  the  accepting  of  the  goods 
was,  'muer  the  statute,  there  had  been  no  actual  receipt  of  them 
by  the  vendee.  And  this  is  really  what  the  case  holds,  although 
the  reporter's  note  states  that  it  also  holds  that  there  was  no  ac- 
ceptance of  any  part  of  the  goods.^ 


'  See  remarks  of  Blm-kburii,  J.,  on  tliis 
oasp  in  Cnsiok  v.  Kohinson,  1  B.  &  S. 
iW,  at  p.  80S,  stated  by  us  infra. 

■^  2  B.  &  C.  37. 

8  In  Phillips  iJ,  Bistolli,  2  B.  &C.  511, 
and  Hartall  v.  Burn,  3  B.  &  C.  423,  tlio 
tiTiTi  "actual  acceptance"  is  usp.i  when 
"ai'tual  receipt"  is  clearly  meant.  So, 
in  Nicholle  «;.  Pl-ime,  1  C."&  P.  272,  the 
court  say  "  there  must  lie  an  unequivocal 
ni'cpptance,"  meaning  an  "  unequivocal " 
rwcijit ;  to  which  th'j  reporter  added : 
"  'I'lie  court  won't  allow  a  construcfive  ae- 
ni'litauce  to  be  suHicient."  It  is  difficult 
to  say  what,  is  meant  by  this,  as  a  con- 
ulrudive  receipt  is  uncpiestionably  good. 
It  is  sim[i1y  an  error  ( .  the  reporter,  as 
the  court  did  uot  use  the  term.     In  Proc- 


tor r.  Jones,  2  C.  &  P  ''•^1,  it  was  hold  by 
Best,  {.'.  J.,  that  a  traii.^t'cr  in  the  dock- 
books  is  a  symbolical  delivevy.  More 
properly,  it  is  a  cmi.it nicfivi'  delivery;  the 
delivery  of  a  symbol,  sucli,  for  instance, 
as  the  key  of  the  wardiouse  where  the 
goodfi  lire  kejit,  b'  .iga  sifinbn/icnl  iMivery. 
But  if  ii  con"*  active  or  symlwlical  de- 
livery, tisat  course,  implies  a  construc- 
tive or  syii)'ooli(!al  receipt.  So,  too,  as  to 
the  act^eptaMce  of  the  statute,  it  may  be 
express,  or  impl'eil.  Virtually,  then,  it 
may  l«  actual  or  constructive  (words 
which,  in  this  connection,  are,  in  clfect, 
interchaitgcable  with  "express"  or  "im- 
plied"), a3  well  as  regards  the  acceptance 
as  the  actual  receipt  of  the  statute. 
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Although  many  of  these  cases  are  of  less  value  i'l  showing  what 
is  an  acceptance,  from  the  uncertain  way  in  which  the  judges  used 
the  terms,  accept,  acceptance,  accepting ;  yet,  independent  of  the 
actual  receipt,  it  would  seem  to  have  been  held  by  licst,  C.  J.,  in 
Proctor  V.  Jones,^  where  the  marking  by  the  vendor  of  casks  of 
wine  lying  in  the  docks,  with  the  initials  of  the  purchaser,  at  his 
request,  and  in  his  presence,  the  terms  of  payment  not  having 
been  settled  at  the  time,  and  consequently  the  contract  not  being 
complete,  is  not  an  acceptance  under  the  seventeenth  section  of  tlie 
statute.  But,  we  think,  had  these  acts,  including  the  subsequent 
agreement  as  to  the  terms  of  payment,  been  followed  by  an  actual 
receipt  of  the  goods,  there  would  have  been  both  the  acceptance 
and  actual  receipt  required  by  the  statute ;  there  being,  in  fact,  no 
complete  contract  in  such  cases  under  the  statute,  until  both  of 
these  concur. 

A  verbal  sale  was  made  in  Rohdo  v.  Thwaites,^  of  twenty  hogs- 
heads of  sugar  at  56.4.  Qd.  per  cwt, ;  the  sugar  at  the  time  being 
in  bulk.  The  sugar  was  to  be  paid  for  in  two  months  then  fol- 
lowing. Four  hogsheads  of  the  sugar  were  filled  up,-  and  were 
accepted  and  received  by  the  purchaser.  Subsequently,  the  re- 
maining sixteen  hogsheads  were  separated  from  the  bulk,  and  the 
defendant,  being  required  to  take  them  away,  said  he  would  as 
soon  as  he  could.  The  court  held  that  this  was  an  appropriation 
of  the  sixteen  hogsheads,  made  by  the  vendor  and  assented  to  by 
the  vendee,  and  that  the  acceptance  and  actual  receipt  of  the  four 
hogsheads  took  the  contract  out  of  the  statute  with  respect  to  tiie 
whole.^ 

The  case  of  Smith  Surman  *  would  bo  a  valuable  case,  as  well 
on  the  question  of  acceptance  as  on  that  of  actual  receipt,  but  for 
the  confusion  existing  in  that  and  in  so  many  other  of  the  English 
cases  with  reference  to  these  two  terms  of  the  siatutc ;  the  two 
terms,  "  accept "  and  "  actually  receive,"  being  treated,  as  we  have 
before  intimated,  as  though  they  were  synonymous,  or  were,  in 
effect, "  receive  "  and  "  actually  receive ; "  making  of  the  language 
of  the  statute  what  seems  to  us  to  be  pure  nonsense. 

In  several  of  the  early  cases,  such  as  Chaplin  v.  Rogers,"^ 
Elmore  v.  Stone,^  Astey  v.  Emery,'  Blenkinsop  v.  Clayton,^  and 
Tempest  v.  Fitzgerald,**  the  question  which  arose  was  as  to  the 


I  2  C.  &  P.  .532. 

a  6  IJ.  &  C.  388. 

'  But  where  a  party  to  wliom  goods  to 
the  amoant  of  £10  and  upwards  were  de- 
livered, subjec  to  approval,  under  a  verbal 
order,  it  was  held  that  he  nmst  refuse  to 
accent  them  in  a  reasonable  time,  and  if 
he  do  not,  he  is  to  be  treated  as  having 


accepted    them. 
Moo.  &  Rob.  168. 
*  9  B.  &  C.  561. 

1  P:ast,  192. 

1  Taunt.  458. 

6  M.  &  S.  262. 

7  Taunt.  597. 
3  B.  &  Aid.  680 


Coleman  v.  Gibson,  1 
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actual  receipt.  "  In  all  these  cases,"  as  Blackburn  in  his  work  on 
jfak's  ^  well  says,  with  reference  to  some  of  these  and  similar 
cases,  "  there  seems  to  have  been  ample  evidence  of  an  aacep- 
tance  of  the  tjooih,  hut  scanty  evidence  of  any  actual  receipt,  if  by 
that  is  to  be  understood  a  takin<5  of  jtossossion." 

Tlie  necessity,  therefore,  in  tiiese  cases,  not  having  arisen  for 
tlic  consideration  of  the  meaning  of  the  words,  "  accept  and  act- 
ually receive,"  in  the  statute,  the  courts  seem  to  have  fallen  into 
tlic  careless  habit  —  apparently,  but  not  really,  following  the  pre- 
cciiiug  cases  —  of  entirely  ignoring  the  word  "accept,"  in  the 
statute,  or  of  treating  it  as  mcaniug  nothing  more  than  receive. 
\('i  as  far  back  as  Kent  v.  Huskinson  ^  (a.  d.  1802),  where  there 
iiad  been  an  actual  receipt  of  the  goods  purchased,  but  no  "  accept- 
ancii "  of  them,  and  it  was  claimed  that  the  actual  receipt  of  the 
noods  by  the  vendee,  and  his  opciing  the  bale  and  subjecting  it  to 
an  examination,  was  an  acceptance  of  the  goods,  the  contra  was 
expressly  held.  In  this  contention,  the  words  of  the  statute  were 
ini.s(piotcd,  so  as  to  accord  with  very  many  of  the  more  recent 
English  decisions  on  the  subject,  —  "  except  the  buyer  shall  ac- 
cept |)art  of  the  goods  so  sold,  or  actually  receive  the  same."  In 
this  case,  there  having  been  no  previous  accejjtance  of  the  goods, 
after  their  actual  recei[)t  and  examination  by  the  defendant,  he 
rejected  them  and  sent  them  back.  The  court  very  proi)erly  held 
that  there  had  been  no  "  acceptance  "  of  the  goods ;  jjlainly  using 
the  term  in  the  sense  in  which  it  is  employed  in  the  statute. 
Thus,  Heath,  J.,  says :  "  According  to  the  words  of  the  statute, 
the  exception  does  not  apply,  unless  the  vendee  both  receive  and 
accept.  Now  that  acce))tance  I  cannot  consider  to  be  aay  other 
than  the  ultimate  acceptance,  and  such  as  completely  atVp-ms  the 
contract."  And  Chambre,  J. :  "  Certainly,  there  was  no  r.ccept- 
ance  of  the  goods  bv  the  defendant  unless  we  cai<  consider  a 
rfuml  to  accept  as  amounting  to  an  acceptance."  And  yet,  in 
this  case,  there  was  no  question  whatever  as  to  the  "  actual  re- 
eoyt"  of  the  goods.  So,  if  "  accept  and  actually  i-eceive  "  meant 
merely  "  receive  and  actually  receive,"  there  was  here  the  receipt 
and  actual  receipt,  —  the  receipt  in  this  case  being  neither  symbol- 
ical nor  constructive,  but  manual,  actual. 

On  principle,  no  less  than  as  a  deduction  from  the  well-decided 
case  of  Kent  v.  Huskinson;'  it  may  lie  said :  Under  the  statute 
sroods  may  bo  received  by  the  purchaser;  liut  where  there  has 
been  no  previous  accepta  ice  of  them  he  may  reject  them ;  that  is, 
refuse  to  accept  them.     Where,  therefore,  there  is  this  right  of 


»  2d  ed.  29. 

*  3  n.  &  P.  233,  stated  mpra,  p.  321. 
VOL.  II.  22 


»  3  B.  &  P.  233. 
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rejection,  even  though  there  have  been  an  actual  receipt,  on  the  duo 
exercise  of  this  right  of  rejection  there  is  no  acceptance  witliiii 
the  statute.  Where  tliere  has  been  the  acceptance,  as  well  as  the 
receipt,  there  is  no  longer  a  right  of  rejection.  And  where  tlkic 
has  been  an  acceptance,  but  no  receipt,  as  without  the  concurrence 
of  both  acceptance  and  receipt  there  is  no  "  good  "  contract,  tli(; 
inchoate  vendor  is  not  bound  to  deliver,  nor  the  inclioato  vendee 
bound  to  receive,  the  "  accepted  "  goods,  notwithstanding  tJieir 
previous  acceptance.  Tiie  right  to  reject  is  the  converse  of  the 
acceptance ;  tlie  refusal  to  deliver  or  receive  the  converse  of  tlic 
actual  receipt.  And  yet  there  are  scores  of  English  cases  which 
entirely  ignore  these  important  distinctions.  In  fact,  we  know 
of  no  branch  of  law,  even  including  partnership,  prior  to  the  deci- 
sion of  Cox  V.  Hickman,*  in  which  there  are  so  many  Englisli 
decisions  so  uttci-ly  unsound  as  there  are  on  questions  connected 
with  this  subject. 

Returning  to  Smith  v.  Surman^  (a.  d.  1829),  we  find  this  case 
tinctured  with  the  error  running  through  so  many  of  the  previous 
cases  we  have  examined.  In  this  case  A.,  being  the  owner  of  trees 
growing  on  his  land,  verbally  agreed  with  B.,  while  they  were  stand- 
ing, to  sell  him  the  timber  at  an  agreeu  price  per  foot.  A.  gave  or- 
ders to  have  the  trees  cut  down,  and  B.,  while  the  trees  were  in 
the  course  of  being  cut,  and  after  two  of  them  had  been  actually 
felled,  came  to  the  coppice,  and  A.  pointed  out  to  him  the  trees. 
which  were  numbered.  B.,  after  he  had  looked  at  them,  said  to 
one  of  the  by-standers  that  he  had  made  a  good  bargain,  and  told 
one  of  the  persons  who  was  cutting  them  to  tell  the  other  men 
to  cross-cut  them  fair,  and  they  were  cut  accordingly.  After 
the  trees  had  been  measured  B.  met  the  person  who  had  meas- 
ured them,  and  asked  him  if  he  had  measured  the  timber  at  A.'s, 
and  receiving  an  answer  in  the  aflirmative  B.  offered  to  sell  him 
the  butts  (which  he  alleged  he  had  bought  of  A.)  ;  but  this  not 
being  acceded  to,  the  defendant  asked  him  if  he  knew  any  person 
who  wanted  any  butts,  and  then  he  would  go  to  A.'s  and  convert 
the  tops  into  building  stuff.  B.  having  refused  to  take  away  the 
timber,  special  assumpsit  was  brought  against  him  for  refusing  to 
fetch  and  carry  away  the  timber,  or  to  pay  for  the  same,  with 
counts  for  goods  bargained  and  sold  and  goods  sold  and  deliv- 
ered. In  this  case,  there  having  been  a  sale  at  an  agreed  price 
of  specific,  ascertained  goods,  the  facts  here  showed  just  as 
complete  an  acceptance  of  the  goods,  as  the  very  sul)jcct  of  the 
contract,  as  in  the  different  cases  examined  by  us,  supra ;  ^  with 


»  8  H.  L.  Cas.  268. 
9  9  B.  &  C.  561. 


See  ante,  324  c^  scq. 
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reference  to  which,  as  wc  have  seen,  one  of  the  very  highest 
authorities  on  tlie  subject  in  Enghuui  or  elsewhere  has  expressed 
the  oftinion  that  tlie  evidence  in  them  of  such  acceptance  was 
aniplt!.^ 

The  question  really  in  the  ease  was  whether  there  had  been 
an  actual  receipt  of  any  part  of  the  goods  sold.  And  as,  not- 
withstanding the  acceptance  of  the  specific  goods  as  the  express 
hiiiijoct  of  the  contract,  there  was  no  delivery  of  the  goods  or  any 
jiart  of  them,  either  manual,  constructive,  or  symbolical,  and  no 
{iieater  dealing  with  the  goods  from  which  a  receipt  could  be 
implied  than  thei-e  was  in  lUenkijisop  v.  Clayton,-  it  was  obvious 
tliat  there  was  no  actual  receipt  of  the  goods  or  any  part  thereof 
to  take  the  case  out  of  the  statute.  But,  again  confounding  the 
words  "accept"  and  "actual  receipt,"  as  though  "  accept"  was 
inere  surplusage,  the  contention  was  that  there  had  been  an  "  ac- 
tual acceptance,"  meaning  8im[>ly  an  actual  receipt  within  the 
exception  of  the  statute,  the  reporter  deducing  from  the  case 
'•  that  there  had  been  no  part  acceptance  or  actual  receipt  of  the 
goods  to  satisfy  the  statute."  '^ 


1  lUackburn  on  Sales,  2(1  od.  29.  See 
Jlarslmll  v.  Green,  1  C.  P.  Div.  35,  stated 
towiiids  the  close  of  the  next  I'art,  viiieh 
ill  most  of  its  facts  was  a  very  similar 
cii^^e  to  that  of  Smith  v.  Surinan,  9  H.  & 
C,  .161  ;  but  it  ditlered  essentially  from 
tliis  hitter  ease  in  the  icsiieet  that  although 
ill  both  there  was  a  sale  and  jmrehasc  of 
specilie,  aseeitained  poods,  constituting;  a 
(•li;ii'  acceptance  of  the  subject  of  the  sale 
ill  each  case,  yet  in  Marshall  v.  <!reen 
till'  trees,  the  sultjcct  of  tlie  sale  there,  as 
ill  Smith  V.  Surniaii,  were  under  the  eon- 
tnu  t  to  be  felled,  and  actually  were  felled, 
liy  the  vendee,  constituting  an  actual  re- 
(■ui|it  of  them,  which  was  wanting  in  the 
otherwise  similar  case  of  Smith  i:  Surnian. 

-  7  Taunt.  f)97. 

^  In  the  judgment  of  Rayley,  J., 
although  the  terms  "  acce)itance  or  actual 
reci'iiit"  are  wrongly  used  as  convertible 
tiMiiis,  and  " acc<'|)tanee "  and  "actual 
ari'i|itance "  most  carelessly  and  im- 
liropi'rly  used,  where  he  should  liave  eni- 
]il(iycd  recei|it  or  actual  receipt,  yet  the 
wliole  gist  of  his  reasoning  is  that  there 
liiiil  been  no  change  in  the  possession  ; 
that  is,  no  actual  receipt  by  the  vendee, 
smh  as  was  im[ilied  in  Chaplin  i'.  Rogers, 
1  Kast,  194,  and  ivs  arose  constructively 
ill  what  we  think,  notwithstanding  the 
(Iniibts  ciist  ujron  it  in  soi.^e  of  the  cases, 
is  the  well-ilccided  case  of  Elmore  v. 
Strine,  1  Taunt.  458,  stated,  .mpra,  p.  324. 
Kayley,  J.,  says  ;  "  The  question  is 
whether    there    was  any    acceptance    or 


actual  receipt  fl]  of  part  of  the  property 
sold,  so  as  to  bring  the  case  within  the 
exception  in  the  17th  section  ;  and  1  think 
that  there  was  no  such  acceptance  or 
actual  receipt  [?].  In  all  the  cases  cited 
there  has  Ik-cii  something  eiiuivaleiit  to  an 
acceptuiia'  [.'].  In  Chaplin  r.  Rogers,  1 
East,  194,  the  vendee  had  scld  the  hay 
again,  and  the  jury  from  thence  drew  the 
conclusion  that  there  had  been  an  actual 
acccpfance  [.'].  In  Elmore  v.  Stone,  1 
Taunt.  458,  the  horses  were  purchased  of 
n  horse-dealer  who  kept  a  livery  stable. 
The  buyer  directed  the  seller  to  keep  the 
horses  at  livery,  and  they  were  transferred 
from  the  sale  to  the  livery  stable.  The 
iiurchaser  became  liable  to  the  livery -stable 
Keeper  for  the  keep,  which  could  not  have 
been  the  ease  unless  the  horses  were  siip- 
jiosed  to  have  (jo)ir  iiiti,  his  /in.isrssioii.  The 
diiection  given  by  the  vendee  was  consid- 
ered ciiuivalent  to  an  acceptance  or  actual 
receipt  [here  clearly  tri'atiiig  these  terms 
im|iro]ierly  as  conveitiMe]  of  the  horses. 
The  vendor  was  coiiverteil  into  the  agent 
of  the  vendee  for  the  keep  ot  the  horses, 
and  they  might  be  considered  iri  much  in 
the  posuca/tion  of  the  Vi-nilcc  as  if  they  luid 
been  in  his  own  stnlle."  All  this  should 
have  been  expressly  limited  to  the  ques- 
tion of  the  sufficiency  of  the  receipt  to 
meet  the  "  actual  receipt "  required  by 
the  statute.  It  is  to  such  cases  as  this 
that  one  of  the  very  best  of  American 
law-writers  (Browne  on  Statute  of  Frauds, 
316  a)  refers  when  he  speaks  of  the  habit 
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Mabcrlcy  v.  Slicppard  *  was  an  action  for  the  price  of  a  wajr^'ou 
as  for  j?o()ds  sold  and  delivered.  The  marginal  noto  of  this  oaso 
is:  "I'cfendunt  employed  plaintiff  to  construct  a  waggon,  iiiul 
while  the  vehicle  was  in  the  plaintilf's  yard,  nnlinishcd,  procmcil 
a  third  person  to  fix  on  the  iron  work  and  a  tilt.  Held,  that  tliis 
did  not  constitute  an  acaeptanae  under  the  Statute  of  Frauds, 
§  17."  All  of  these  cases  are  cited  in  the  English  digests  as 
though  they  really  held  that  there  had  been  no  acceptance.  TIik 
question  actually  decided  in  Mabcrlcy  v.  Shepi)ard  docs  not  touch 
the  question  of  acceptance,  under  the  statute,  at  all.  What  it 
docs  hold  is  that  no  actual  receipt  of  the  waggon  was  to  be 
implied  from  the  acts  done  by  the  defendant,  although  the  usual 
misuse  of  the  statutory  word  "  accept"  is  found  in  this  as  in  so 
many  of  the  other  English  cases.  Tindal,  C.  J.'s  whole  judguunt 
shows  that  all  he  meant  was  that  there  had  been  no  delivery  ;  nU 
actual  receipt  of  the  waggon,  although  in  this,  as  in  so  many 
others  of  the  English  cases,  from  their  misconception  of  the  stat- 
ute, and  their  failure  to  give  any  etTect  to  the  word  "  acc(;|»t," 
except  so  far  as  the  meaning  of  that  word  is  covered  by  the  words 
"  actually  receive,"  it  is  not  singular  that  so  many  of  these  casca 
are  misstated  by  the  reporters  and  others.^ 


then  prevalent  in  tlio  Kn^lisli  cases  of  im- 
pvoiicrly  usiii^  tlio  terms  acceptance,  re- 
ceipt, and  ilcliveiy,  as  though  tlioy  were 
synonymous  ami  intcrelian!{eai)Ie,  render- 
ing it  necessary  to  carefully  consider  tho 
ineanin;^  of  the  courts  in  so  using  these 
terms.  The  same  very  necnrate  authority 
on  the  subject  correctly  says ;  "  To  con- 
stitutt^  <iccc}itMnce  there  nnist  be  sonio 
conduct  of  the  buyer  in  respec^t  to  the 
goods  as  affords  evidence  that  he  has 
identified  and  recognized  them  ns  tho 
goods  which  '•ere  to  he  his  by  virtue  of 
the  allegud  <'oi. tract."  Browne  on  Statute 
of  Frauds,  §  i\f,h.  Tliat  is,  accepting  is 
the  approvir.g,  the  recognizing,  the  allirnia- 
tion  as  an  ict  of  the  mind  of  the  partieu- 
lar  suliject  as  the  subject  of  the  contract 
actually  made  with  res])ect  to  it.  The 
same  careless  confounding  of  tlie  terms 
"accept"  and  "actually  receive"  exists 
in  the  very  latest  of  the  English  cases. 

«  10  Biiig.  9!>. 

^  Tin<lal,  V.  J.,  in  delivering  tho  judg- 
ment of  the  court,  shows  that  the  waggon 
was  not  finished,  and  was  not  capable  of 
being  delivered,  and  that  the  acts  showing 
the  acting  as  owner  by  the  vendee,  result- 
ing from  an  assumed  delivery,  were  not 
similar  to  those  in  Chaplin  v.  Hogers,  1 
East,  192,  where  there  was  a  re-sale  by 
the  vendee  of  the  subject  of  the  contract. 
The  following  renders  it  clear  that  when 


he  nses  the  terms  "  actual  ncceptance, 
"actual  delivery,"  and  "actual  n  'v- 
ing,"  Tindal,  C.  J.,  merely  meant  tliut 
there  had  been  no  "actual  receipt"  l)y 
the  defendnnt,  entirdy  apart  from  tlio 
question  of  accepting,  under  the  stnliiti', 
which  latti-r  point  lie  does  not  ton  h  ;it 
all.  He  says:  "There  are  decisions  \>liiih 
go  to  the  length  of  holding,  that  ns  innj; 
as  the  vendor  retains  his  right  of  lien  hvit 
the  wliole  of  the  comnio(l:ty  sold,  thiie 
has  been  no  such  delivery  and  nrir/i.'uHcc 
[used  here  as  the  complement  of  dilivi'ry, 
receipt.  It  is,  of  course,  well-i'stiibli^liiil 
law  that  an  accept;nice,  under  the  .st.iiiiti', 
even  of  the  whole,  does  not  destroy  tlift 
lien,  while  the  goods  remain  in  the  nctiial 
possession  of  the  vendor,  witliout  an  'ac- 
tual receipt,'  mani'.iii,  coustiiictivi',  or 
symbolical,  by  the  veiidee]  as  the  stitutc 
intended."  And,  again,  that  "unless  tliciv 
has  been  a  delivery  of  the  goixis  liy  the 
vendor,  with  an  intention  of  vestiiii;  the 
right  of  jHissession  in  the  vendee,  and  an 
actual  aeceiitaiice  by  the  latter,  with  an 
intention  of  taking  possession  as  (luiiir 
[here  again  simply  meaning  that  tlp'iv 
must  be  an  actual  delivery  ami  recii|it], 
the  statute  is  not  satislied  (see  Buldev  r. 
Parker,  2  B.  &  ('.  4-1,  and  Phillips  v.  I!is- 
tolli,  2  B.  &  C.  511);  ami,  undouiitcdly, 
the  present  case  cannot  be  Ijeld  to  tall 
within  the  compass  of  either  of  those  de- 
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;;"      o,„  boon  »„d,  an\ca        (.  If    I!  T"'"''  ""  >'">  "wnX'  ,' 
ti.ict  Uy  the  vendee  jis  «.,.,.!  i  i  "'*-  ^'^-''T  sub  cot  nf  fi, 

was  assninnsit  for  .'  n  .    ,    '^""^^  ^"^^  actual  recemf      Ti  "f" 

'""■'"  '""»  tiiiw  to  time  su„o,r, r       .     "  W"i»"t.    T|,„  j„ 

^as  the  acceptance  of  the  machine  hv  Z  .    /    i""'     ^^^"''^^  there 
Jfct  of  the  contract.     And  thn  1      .  ,        ^^'^^""^ant,  as  tlie  si.l. 
ruio  of  Uohde  ..  TJnvaUes  3  I'/a  I'l'    '''^^'  ^''"*'  ^^^c-  din-    to  tt 


;;;''-«!•  to  .^.liv•o"  or  rS  "'[i/"^*^''^'"" 

I'lai'.tifr  to  free    £   .,  "  /'"-'  ''"^y  "f  the 

"'""■n-  to  tl.p  ,    "       *'•  *''"t  'tis  suffr  to 
^''«  .statute   Vl")"'  ;"''■'/'«">'«  «-orcl.s  of 

-'-actuairece5r^'o"%-J';^-- 


nefiial  deliver),  n,„i   „„       ,     , 

(«c-)  of  part  or  the  w     \'""f  ,'''""^^'"f 

I.fn,sin«with  the  eonsi,  ti^*.  .'  •?'  ^'■'■ 
^•q-t'ince  ,n„l,,,  the  St  t,  '  "'  ^'"'  '"'■ 

»-^'  I'old  that,  i„  thi  ''"''" '■'■''""•'■'U 
'•equisites  of  Ik  St.  ,t  l"'"^  '•''"'  "'« 
^«on.plie,I  with,  and      IM'""'-'  /"'t    l«-'eu 

3  10  Uin^'.  512. 

*8B:&C   277  '*''**''^ '«/''•«.  336. 
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engine,  as  for  goods  sold  and  delivered.  In  the  statement  of  the 
case,  and  in  the  summing  up  by  the  judge  (Alderson,  B.),  the  (jiies- 
tion  is  treated  simply  as  whether  there  was  an  "  acrti/j/anw  "  of 
the  engine  ;  no  reference  being  laade  to  the  question  of  the  actual 
receipt  at  all ;  although,  in  the  pleadings,  the  languagi;  of  the 
statute  is  properly  and  strictly  fallowed.  All  of  these  eases  arc 
im[»roporly  treated  by  lienjamin,  as  questions  of  "  construct ivtj 
acceptance."  ^  In  the  case  it  appeared  that  the  defendant  liaij 
bought  of  the  ))laintitf  a  fire-engine,  at  tlie  jjrice  of  <£25,  there 
l)eing  no  note  in  writing  of  the  contract,  nor  any  part  payment. 
To  sustain  the  replication  to  the  plea,  "  that  the  defendant  did 
accept,  and  actually  received  the  said  goods,"  a  witness  was 
called  who  stated  that  the  defendant  took  him  into  a  yard  where 
the  fire-engine  stood,  to  show  it  to  him;  and  that,  on  Ijis  asking 
the  defendant  what  he  meant  to  do  with  it,  as  no  one  would  want 
it,  the  defendant  replied  that  the  parish  of  Dudley  would  want  an 
engine,  as  well  as  two  other  persons  whom  he  named.  It  was  also 
proved  that,  on  ariother  ])erson  asking  the  defendant  wliat  lie 
meant  to  do  with  it,  he  replied,  "  I  know  what  I  am  going  to  (Id 
with  it;"  and  to  another  (a  Mr.  N'eal),  who  asked  if  the  plainiit't 
would  sell  the  engine,  the  defendant  said  :  "  Never  mind  tliat,  I 
have  a  eoncei'u  in  that  engine."  Here  was  the  clearest  possihlo 
evidence  of  acceptance  ;  l»ut  extremely  slight  and  doubtful  evi- 
dence—  or,  in  fact,  no  evidence  whatevc  —  of  the  actual  n-ci'ljit 
required  by  the  statute.  The  evidence  admitting  no  question  as 
to  the  acceptance  of  the  engine,  the  actual  effect  of  Alderson,  i).'s 
sup.Mning  up,^  was,  that  if  tliere  had  been  such  a  dealing  witii  the 
fire-engine,  by  the  defendant,  as  convinced  the  jury  that  he  liad 
treated  it  as  his  own,  an  actual  receipt  would  be  implied.''  It  is 
most  unfortunate  that,  in  so  many  of  these  cases,  there  is  siieli 
inextricable  confusion  in  terms,  leading  to  the  greatest  doubt  as  to 
wnat  is  meant,  and  leaving  the  cases  of  relatively  little  value.  In 
this   case,  as  the  action  was  for   goods  sold  and  delivered,  the 


1  l5  !ii,j.  on  S.ilos,  ^§  144,  145  et  srq. 

2  The  liiii^^uiijii'  lit'  Alili'isDii,  15.,  WHS  : 
"The  iiui'stioii  lu'ii!  is,  whether  tlic  dr- 
fendiiiit  h;is  mrr/i/ii/  tliis  tirc-i'iii,'in<'.  Wii 
liml  that  thi;  ilcl'i'iiilant  takes  ii  ihtsdii  to 
look  at  it,  and  says  who  is  likely  to  want 
it.  You  will  say  wheilier  that  is  not  a 
dealing;  with  it  as  his  own  ;  and  wln'n 
another  witness  asks  hitn  what  he  is  .Lining; 
to  do  witli  it,  the  delendant  does  not  say 
that  it  is  not  his  ;  hut  he  replies,  'I  know 
what  I  am  ^foin!;  to  do  with  it.'     And  in 


own,  and  <Iealt  with  it  as  such  ;  fur,  if  so, 
the  [ilaintilf  is  entitled  to  a  venliet.  " 

^  On  this  ]iiiint  the  case  i;o''s  iniiili 
farther  than  such  eases  as  Telll|ll•^t  v. 
Kitzj,'iTahl,  3  11.  .^  Aid.  080;  Curtir  c. 
Toussaint,  5  Ii.  &  Aid.  85.') ;  Iv'iit  i: 
Iluskinson,  13  H.  i^i  1'.  ■2-V-\  ;  or  eviii  than 
15'enkinsoj)  v.  Clayton,  7  Taunt.  51)7,  and 
Chai>lin  v.  KoRers',  1  Kast,  I'.fJ,  state  I  hy 
ns,  supra,  p.  Il'il  </  snj.  We  exi'niinc  tiiC 
qiu'stion  of  eonstruetive  recfipts  inon'  pMr- 
tienlarlv  in  the  next  siieeeeiiiiiL;  Tail      la 


his  ohservatiiiiis  to  Mr.  Neal,  he  sjieaks  as  Raines  v.  Jevons,   7  ''.  &   I'-   U'SS.  wluli' 

if  it   were   his  own.      You  will  consider  there  was  evidence  of  nei^'ptiitiee,  tlu  ae- 

wiiether  this  convinces  yo-i  that  the  tie-  tuul  receipt  was  entirely  wuntiiJg. 
fendant   treated    this   firu-euKine    as    lii3 
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very  essence  of  the  action  involved  the  necessity  of  showing  a 
iltlivery  and '' actual  receipt;"  of  which  there  was  no  evidence 

whatever. 

\Vc  find,  at  length,  at  least  indications  of  a  kind  of  distinction 
l)L'ing  talvcn,  l»y  I'urke,  B.,  in  Johnson  v.  I>odgson,'  between  the 
acceptance  and  actual  receipt  required  by  the  statute  to  make  the 
contract  "  good,"  wliich  was  alluded  to  by  Heath,  J.  (a.  d.  !H02), 
in  Kent  v.  Iluskinson,'^  and  which  has  been  lost  sight  oi  in  so 
niiuiv  of  the  English  cases  since  that  time,  in  Johnson  v.  Dodo;- 
son,  where  it  seems  to  have  been  held  that  tln-re  had  been  no 
acceptance  by  the  purchaser,  under  a  verbal  contract,  of  any  part 
of  the  goods  sold,  it  was  claimed  that  tl'.e  subsequent  delivery  for 
the  vendee,  to  a  carrier,  o.  bulk  samples,  which  were  a  part  of  the 
iioods  purchased,  was  an '•  acceptance  "  by  the  vendee.  Counsel 
said  :  "  Ihit  there  is  a  further  (piestion,  whether  there  has  not  been 
an  aeceptanee  of  tht;  goods  l-y  the  defendant.  If  the  b(dk  answered 
the  samples  (as  the  jury  iiave  found),  the  delivery  of  the;  bulk 
sanij-les  to  the  carrier  would  be  a  complete  deli. cry  of  the  hops." 
Tarke,  13. :  "  How  can  you  say  there  was  an  acceptance  when  the 
defendant  expressly  says  he  will  not  accept?  T/tf  delivcrif  to  the 
rarrter  ma/j  be  a  UELlVKltY  to  the  (Irfenilinit,  but  the  (tcr.ptttnce  of 
the  carrier  ix  nut  <ui  accki'Tanck  bi/  htm.  Tlie  old  cases  in  w^'  *i 
it  has  been  said  that  a  rm'lpt  by  a  carrier  was  an  (vcvptnnre  to 
siitisfii  the  stiff itte,  vere  overruled  by  Howe  e.  Palmer.''  and  Han- 
Min  ('.  Armitage."  *  And  Lord  Abinger,  ('.  iJ.  :  "  If,  to  take  the 
strongest  case,  the  purcha.ser  sent  his  own  servant  for  tiie  goods, 
and  when  tl  'y  were  brought,  sent  them  back,  ax  not  ansn'ohu/ 
th>;  ei)iitraet,  he  could  not  lie  said  to  nccr^t  them."  I)ut,  in  this 
case,  if  there  had  been  the  prior  acceptanee  under  the  statute,  by 
tlie  master,  the  receipt  by  tlie  servant  V  ould  l^av»,'  I»eeii  a  r.-eeipt 
l)y  tlie  master  to  have  answered  the  requirements  of  the  "  actual 
receipt"  of  the  statute.'"'  And  what  an  aeeeptanct'  imder  the  stat- 
ute is,  was  not  clearly  considered  in  this  ease. 


-  :'j  11.  &  V.  2:'.:!,  2;:,').     "Aceonlin!,'  to 

tlic    Udlils    llf    tllf    stiUlltc,    till'    C'Xc<>|,ti(lll 

'I'M-i  Hot  ii|'!''y  "''''''•'>■  l/'c  vendee  both  re- 

"  ire  II  11(1  OCC'  f>l." 
3  2  n.  &  AM.  Vill. 

■•  r,  I!.  &  Aiii.  :>M. 

''  Si),  ill  till'  iitc'ii'ilinf;  ciisp  of  Boulter 
!■  Aiiiott,  1  Cr.  &  M.  3;!:},  wiiidi  Wiis  iiii 
;i''liiiii  for  j^oods  soM  and  ildivcrcd,  tiio 
;;oimIs  Were  ]>:irkc'il  ill  till!  ill  fiiidiiiii's 
l"i\is  Ijy  tilt'  ]il;iintill'  for  till' di^filidiilit, 
Hid  ill  ills  jili'M'lirc,  wlio  ri'i|Ui'sti'd  till' 
|ilaiiitiir  to  ki'i'|i  tlii'iii  for  liiiii  until 
ill'  uallt'd  for  tliciii,  this  umiuobtioiiiilily 


ninoiiiitinf;  to  an  afcriit.inco  of  tlu'  ^'onds 
within  till'  nil- 1 II in;,'  o  tin'  slutiiti'  ;  hut 
the  rolllt  hi'ld  lh:it  this  wus  Mo  diliviry  — 
till'  roiil]ili'lliilit  III  riTiipt  Im  ihr  ilc- 
h'lhhint.  Hiiylrv,  n.,  Miid  :  "  i'loin  hrst 
to  hist  thosi'  tjoiids  iciii^iini'd  in  tin'  pos- 
sissioii  of  till' |il:iiniill'.  It  is  iin  riiiiuly 
dill'iTriit  i|Ui'slion  wliitln'r  doin;,'  nii  net 
liki'  niiiikiiii;  or  |iai'kinj{  for  thr  viiidri'  in 
hi*  plisiiiri'  iiiiiy  not  opmiti'  as  nn  a  I'.'pt- 
iini'i'  I  f  ri'i'i'ipt )  hy  liiiii  undur  ihi' slati.to 
of  frauds.  'I'lu' ipii'slioii  hi'i'i'  i^,  whrthcr 
tlirri'  was  1  ili'livriy  to  thr  Vi'Ii  Iri'.  I  do 
not  af^iri'  that  the  Iioms  aiv  li  In'  con- 
sideii'd  as  liaviiig  U'l'U  tlic  warciioiiso  of 
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The  case  of  Johnson  r.  Dodgson  ^  was  really  decided  on  the 
ground  that  there  was  a  suflicient  memorandinn  in  writing  to  take 
the  case  out  of  the  statute.  Hut  as  it  was  a  purchase  of  goods  by 
sample,  the  jury  finding  that  the  bulk  corresponded  with  the  sam- 
ple, and  the  action  for  the  price  being  sustained,  it  seems  clear 
that  there  was  sullicient  evidence  of  the  acceptance  to  satisfy  the 
statute,  outside  of  the  question  of  the  actual  receipt,  which,  under 
that  clause  of  the  statute,  is  also  required  to  make  the  contract  be 
deemed  good.  We  find  the  case  also  reported  in  1  Jur.  312,  7o9. 
It  dot's  not  clearly  apjjcar  from  either  of  the  reports,  but,  as  the 
action  was  for  goods  sold  and  delivered,  and  was  sustained,  and 
as  the  jury  found  that  the  "  bulk  "  of  the  goods  answered  the  sam- 
ples, it  seems  as  though  the  whole  of  the  goods  purchased  wciv 
delivered  to  the  defendant's  agent,  and  that,  therefore,  there  were 
both  the  acceptance  and  actual  receipt  of  the  goods  to  satisfy  the 
statute.  However,  from  the  uncertain  manner  in  which  the  facts 
of  the  case  appear  in  the  reports,  and  from  the  fact  that  the  case 
went  off  on  another  point,  it  is  of  little  value  on  the  questions  ol 
the  acceptance  and  actual  receipt  of  the  statute. 

In  Elliott  V.  Thomas,""^  there  was  a  sale  under  a  verbal  order  of 
two  kinds  of  steel ;  common  steel  and  cast  steel.  There  was  an 
actual  receipt  of  the  icffle  ;  but  it  was  claimed  that,  although  there 
was  an  aeceptani'c  of  the  common  steel,  although  both  were  the 
subject  of  one  entire  order,  this  was  not  an  acceptance  within  the 
meaning  of  the  statute  of  the  cast  steel.  In  this  case  the  clear 
discrimination  was  made  between  the  actual  receipt  and  the 
accepting  of  the  statute.  Comisel  ^  said  :  Even  su  ising  goods 
ordered  by  parol  to  be  furnished  pursuant  to  order,  the  buyer  is  ndt 
bound  to  tak(!  them,  the  contract  being, /^cr  .se,  inoperative  by  the 
Statute  of  Frauds.  On  the  other  hand,  whether  they  answer  the 
order  or  not,  if  the  buyer  agree  to  take  to  the  goods  actuaUii  sup- 
plied, he  is  }>recluded  from  saying  that  there  was  no  acceptance. 
The  first  (piestion,  therefore,  is,  whether  the  acceptance  of  the 
common  steel  operated  as  an  acceptance  of  the  cast  steel  also.  It 
is  submitted  that  the  part-acceptance  meant  by  the  statute,  is  the 
part-acceptance  of  one  entire  thing  of  the  same  character.     So 


till!  (Iffpiulniit ;  liut  I  think  that  the  ])lniii- 
tiir  w;is  tiiititli'il  to  roiisidcr  iho  fjooils  ill 
liis  own  |iG.ssi'ssion."  Ami  in  (iooduU  v. 
Ski'lton,  -2  11.  151.  :n(j,  tliiTt!  was  a  clt^iir 
acci'|itiini'i' ot  tlic  t,'ooils,jl)nt  no  dclivi-ry  or 


send  for  them  ;  but  A.  di'dari'd  that  tlioy 
slionld  not  lit'  cariifd  away  until  tlicy  wi'H' 
l>aid  for  ;  and  it  was  iicld,  in  an  .ution  t'or 
fiooils  sold  and  d('li\'frL'd,  that  llicrc  wns 
no   delivery.       In    these   eases  there  was 


receipt  oC  them.     Then'  A.  af^reed  to  sell  the  clear  acceptance,   hut  not  the  aitual 

poods  to  1?.,  who  so  lar  ai^cepted  the  f,'0(ids  receipt. 

that  111'  paid  earnest  lor  theiii  to  hind  the  i  '2  M.  &  W.  6.')3. 

biirpiin  ;    and   the  <;oods  were  packed   in  '•'  3  M.  &  \V.  170. 

idotliH  runiished  hy  15.,  and  deposited  in  a  ^  Crcsswill,  sukseijuently  Ci'csswcll,  .'. 

building  heloii<'inL'  to  A.  until  U.  should 


^'•■''ved,  an  nyreein 
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tliafc  the  taking  to  ^^^ 

•ind  delivered      r,V  ■^?"''  ^^''''«h  was  an  inf;.     ^ 

"not  aecei)fiM.,"4  '  ^^'*'''  "^"  action  on  o   o.,^  •  i 

'""*        "  '".ring,,  „it,,  ^  ;^  »  JPocal  c„,„,„et  f„, 

;  *  "•  4  w.  i.,5  "'"  '"'  gu^Js  sold  and 


'';■';;•'■  t'''^'<-w.s no, !j  ;:;[/''';.-'''■. ai-.i 
'";".  118  Mass.  T«  /'-'  '^;"-^t  '^• 

"'/'-'•''<-ti;.  ':,;;;•'''■'• ;?''!-.- that 

''^••!^-"  with  appn.v,    n       ..-V" '■:'■'••    To 
"■'■"^■"  "-ill,    in  ,,.  ;  "'   '^■"'■•^'arfinn;    (o 

'■'"t  '"  l.<'..s.„        ,  '•.■■'7'"t.  is   iniMor- 

i:;]7-^ '-,i\w::.  ;  J;';:/' -;.'.-t  is 

'^'"'1  lo  accoiif  fl,       ""'-''  to  Its  tcrtM"    is 

""^ '''■■'•. a  s'?'!;"^^'' '  ""■"^'  a: 

"^V'^mvrK   !•.!'"'!'■'■•. '';'w  '»i,,.tit. 
P'"''ati,.n  or  sntisf.,,;,;    '''■'''^■"'^'  "'tli  ar>. 

'''"•'•       7-^,,^,  ,/,     r;,  '''•■'^.^'''.^'iMKno.l 
o    unuit  to  kiT,.  u  thi„„  ,,,. 


ccivod."      "W'fi 

*'"■'■''  """^t  I."  n  IJ!!!';"'"'  t"   tl'«   la.y,.r. 

'"•^  acveptanc.  n,..,     not       ■■'■'■    "'""«»' 
*;'''"'S  but  niav  iri^,  "'   '"   f-M-rt^ss 

{(!-'.rsoftho\v       ;^:"^:";-'i^-lyol.to 

«''V''''-^j''rtt,.tiu".i;',tr'; '''■'■  ■■''•'■''••'''« 

"'"l  actual  .v,,,,,,    fV^    V  ""'  '"■''••I'tin.' 

Y"'''"'^ii.'n,c^  /;;;;:;.;: '''^'"-sof;; 

^■'■•v^''rtoob,V,.tt      I  '.""'""'"■  I".r. 

''•^'""■tion  "lurl.     !,'  ,:  /"■'•l"'""  i"  the 
•■"■•■'■I'tan,.,.  nn,l  act n-.l     ,'^'-^    "'"'■'■"  the 

t"  '"lah  liti.'Mtion  ""■•'  ""•'•"  rise 

'''•'-■■•'^vlonr,,:    :,     ;*'"'!''-'ut..nt.n-  ,' 
?'*'''''"-^'''i^Tunsi.  7''^^'''-' '''■'''<■  nu^ 

;'''''^vM.ih...toI  .'';;■''•' '''[M-int, 

^"•"    torms   has   a       s,  l,     "  "i"'""' th^ 
""■■".""^';    'J'at   a   ..      ;   "    •■""'    -J'arat. 

'"'■  ■'    "'^'t  an    .;:,,"  ■'*'"':':v  th,.  .Stat. 

'::''^ '"■■'- ffoo,is  „'i';  ,;^'"'  '--ii-t  of 

a"  a(v,.ptan<v  an.l   ,         /'\"  "■■■'tiv,.  „« 
°'    «i"'n-n.  ^.„„,,  '    7   t"  tho   p„,,,,„^J 

"-•  ''"  '^onr,.n,p,.,,,L  .'o  /^  ,w  '  -^  '"1'"*^  «' 
'•W"t  aiuhori'..,!  ,,  t,  ''  "•,"'^'t  an 
'•;"is.'.pH.ntiv  anthnri/.!  ^"""''^  '-'  »"t 
t'"'t  ther.;,.ipf,     :,:^    ',"■':■■  <V'  th..n,; 

['■"".  retaining-  a,  -L'       ''",'"  "'"  ''■'"lor 
t''"t  th.  a.v.pt,;,,,' ''■''''.■  t' Is.  and 

J    "»«    tt.  their  ijuantity 


lit  -J'  J 
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delivered.  The  facts  were  that  the  defendant  liaving  aj^rced  to 
buy  a  carriage  of  tljo  plaintiffs,  came,  after  it  was  finished,  to  tlio 
pUiintilTs'  manufactory,  bi-in;:ing  with  licr  a  cover  for  tlie  hind 
seat  and  a  set  of  traces,  wiiich  tlie  carriage  had  Vjcen  proviuiisly 
made  to  lit.  One  of  the  i^aintifl's  said  the  carriage  was  conipk'tc. 
Tl".''  defenthmt  and  her  sisters  got  into  it,  and  said  it  was  a  very 
nice  one.  They  tlien  desired  the  phiintif'j  to  order  a  pair  of  pust- 
liorses  to  take  tlie  carriagi;  home,  stating  that  they  would  call  ;it 
lialf-piist  four.  They  added  that  they  brought  a  cover  to  put 
over  the  hind  seat,  and  directed  tiiat  it  should  be  put  over  twice 
■oubled.  The  cover  was  put  over  the  hind  seat  in  their  presence, 
and  agreeably  to  their  directions.  The  afternoon  proved  wet, 
and  at  live  o'clock  the  defendant  and  her  sisters  came  to  the 
plaintilTs,  and  stated  their  intention  not  to  take  the  eari'iage  home 
that  night  owing  to  the  badness  of  thr  >veather.  The  defendant 
afterwards  refused  to  pay  the  price  demanded  by  the  plain* ilts. 
and  did  not  take  the  carriage  away.  The  jury  foiuul  for  ilic 
plaintifl's  on  the  count  for  goods  sold  and  delivered.  The  court 
held  that  there  had  been  an  acceptance  and  actual  receipt  (if  Mitj 
carriage  by  the  dcfi'udant  to  satisfy  the  statute,  a  id  sustained 
the  verdict.  Lord  nennian,  C.  J.,  said,  "  The  venliet  was  ligli; 
on  the  (piesti  )n  wht'ther  an  action  for  goods  sold  and  diliverL'd 
could  be  niiiintaineii,  for  there  was  a  complete  delivery  and  ac- 
ceptance. W/ii'tr  a  /iiii/er  liaa  the  full  control  over  the  ijomh-  In 
qut'stion,  itnd  the  poiver  of  takin;/  them  iiivrii/^  the  jurif  are  J'lll;/ 
jiL^liJieJ  in  fuhliuii  a  complete  cleliveri/.^^  So,  Littledalc,  J. :  "  Tlic 
q\iestion  in  this  case  is  whether  a  delivery  ivtts  (lelnally  made.  I 
think  it  was,  and  that  the  defendant  accepted  the  carriage  liv 
putting  on  the  cover.  Her  intention,  moreover,  was  to  tt'ke  it 
away,  and  she  was  prevented  from  doing  so  only  i>v  the  uulavoi- 
able  state  of  the  weather.     iShe  exercised  an  ant   'f  ownerx/dji, 


or  quiility.  Iii'IimmI,  tlio  lii-Diul  qut'stion, 
wliii'li  must  1m'  siiliniitti'ii  us  oiic  ol'  liat  to 
the  jiirv,  is  wln^tlicr  tlii'  lirriiiiisiain'cs 
prove  11  drlivi'ry  liy  tlic  vendor,  aiul  iiii  ik;- 
(•e|itaili'e  :uii|  :i'tll;ll  rei'ei|it  l>y  the  vi'ridee, 
illtelided  liy  both  |i;irtii'S  to  li:ive  '.lie  eU'eet 
of  triiiisterriiit;  the  ri^dit  of  |M)ssessioii  ''iinn 
the  vine  to  ilie  other.  The  mere  '.i.irkiiij; 
of  floods,  therefore,  by  the  ve'i,ie(!  in  the, 
vendor's  s!io|i,  wliere  tlie'-  are  V;  be  (.,ii.l 
f'jP  liy  ready  money,  '.ill  not  suMice,  as 
tlli^^  iii't,  tlioii!,'h  it  ii„iy  eonslitnte  a  valid 
acceiitiinee,  is  not  smdi  a  receipt  by  tiie 
vendee  as  wi'I  dejirive  tlie  vendor,  even 
when  he  a'-,.-.ents  to  it,  of  his  ri.Ljht  of  lien." 
So,  Cai'ip.  on  Sales,  Ki-t  :  "  jioth  ai  I'ept- 
nnee  and  actual  receipt  must  exist  in  order 
to  satisfy  tie'  statute,  and  the  order  of 
time  in  which  ihiy  occur  ii  iiidiUcfcut." 


So.  in  an  admirable  ease  on  the  siilijcct  in 
.Michiiiaii,  IleW!  s  r.  .lordaii.  :i:i  .Mi.  -172, 
which  w<'  stute  fully,  iiit'rn,  Alvev.  .!.,  in 
deliveriii;,'  the  judL^niciit.  said  •  "Tlie  act 
of  acceptance  is  not  conliiied  to  any  ji.ii- 
ticiilar  order  of  tiiiie  in  icfiieiice  to  the 
actual  ifccipt  ol  the  j^oods.  On  tln'  con- 
trarv,  acceptance  may  preccije,  as  in  case-. 
ir/i  /•('  tlic  criuhr  liiix  iii^/Kclnl  nnil  "y 
...  'rtil  III,'  s/iifitir  ijiKul.i  jiiif-htiHi'il,  as  well 
as  be  eonteniporaneous  witli,  or  siibsc- 
iplcnt  to,  the  actual  receipt  o|  the  f;i>oils." 
The  ipiestion  in  connection  with  the  luw 
of  sales  is  so  iniiiortiiiit,  and  the  cases  sn 
numerous  where  tlu'  aci'eptance  and  actual 
receipt  are  iniiiroperly  treated  as  >yiii)iiv- 
inous,  tli.Tt  we  are  an.\ious  to  make  tli« 
matter  ]ierfectly  c dear.  Hence  our  dvdl- 
in^  !iu  fully  upuii  it. 
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;iiui  it  was  for  the  jury  to  say  whether  there  was  a  delivery  or 
nut."  And  Williams,  J. :  "  Cases  of  this  kind  depend  on  their 
own  ficculiar  cireunistances.  Here,  thl*  facts  of  the  case  show 
that  the  /ilaintijfx  ijave  and  the  defendant  received  ponsexsion  of 
t/ic  carriai/e,  although,  on  account  of  the  unfavorable  weather, 
till'  latter  did  not  take  it  away  at  the  time.  ...  In  the  present 
ease  t/iere  was  a   complete  deliirri/.^^ 

It  will  be  noticed,  that,  in  this  case,  while  there  was  a  special 
cuiuit  for  not  accepting  the  carriage,  the  ,iury  found  not  on  that, 
hut  on  the  common  count  for  goods  sold  and  delivered.  And 
tlicir  verdict  was  sustained.  Had  they  foinid  on  the  special  count 
in  favor  of  ti\e  plaintiff,  their  verdict  could  not  have  been  sus- 
tained, for  the  court  e..,  lessly  held  that  the  carriage  had  been 
accepted  and  actually  delivered  and  actually  received  ;  the  trans- 
fer of  the  "  possession  of  the  carriage,"  as  well  as  the  projterty, 
being  thertby  fully  made  to  the  defendant,  so  that  an  action 
wliicli  would  only  lie  where  there  had  been  an  actual  delivery  and 
receipt  —  manual,  constructive,  or  symbolical  —  for  goods  sold 
and  delivered  was  sustained.  This  fully  vindicates  the  views  wo 
have  expressed  in  our  comments  ^  on  what  we  think  was  the  in- 
correct dee-ision  of  Lord  Elleubor(»ugh  in  Anderson  r.  Scot.^ 

Dut  while  we  think  the  court  in  Wright  v.  I'ercival^  were  per- 
toctly  correct  in  their  decision,  in  which  Lord  Kllenborough's  nisi 
prius  decision  in  Anderson  v.  Scot*  (with  which  we  strongly  dif- 
fered) was  in  effect  clearly  overruled,  we  think  their  o/>ifcr  dicta 
on  another  jioint  were  as  unsound  and  as  entirely  illogical  as  was 
the  decision  of  Lord  Ellenborough  in  Anderson  v.  l>eot.  It  will 
III'  noticed  by  our  statements  of  facts,  and  by  our  extracts  from 
the  judgments  in  Wright  v.  Percival,  that  the  court  held  that  an 
action  U)V  goods  sold  and  delivered  woidd  lie  ;  that  the  carriage 
in  (piestion  had  been  accepted,  actually  delivered,  and  actually 
received,  —  so  that  the  defendant  had  "full  control"  over  the 
carriage,  properly  "  exercised  an  act  of  ownership "  over  it, 
'•  received  possession  of  the  carriage,"  had  the  full  right  "to  take 
it  away,"  and  "  was  prevented  from  doing  so  onl//  by  th(>  unfavo. 
alile  state  of  the  weatlier,"  there  having  been  "  a  cnm/diie  delivery." 
Clearly,  on  these  facts,  an  action  for  goods  sold  ami  delivered 
would  well  lie.  And  yet,  although  it  was  thus  so  enipha*"3ally 
held  that  there  had  Itecn  this  actual  and  compl<-te  transmutation 
of  both  property  and  possession  in  and  to  the  dci'endant,  so  that 
nothing  but  an  action  for  goods  "sold  and  delivered"  would  lie 
for  the  carriage,  —  the  property  and  possession  in  which  had  be- 
come fullv  vested  in  the  defendant,  —  I'atteson,  J.,  says,  that  if, 


'   S'lprn,  J).  323. 
a  1  Uiiuiii.  235,  n. 


»  8  L.  J.  N.  s.  Q.  B.  258. 
♦  1  Caini>,  235,  a. 
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under  those  facts,  he  had  put  it  to  the  jury  that  "  there  could 
have  been  no  delivery  because  the  plaintiffs  had  not  parted  with 
their  lien,  they  had  found  a  ri<>ht  verdict  in  spite  of  his  misdirec- 
tion" (meaning,  thereby,  that  he  was  wronn  in  saying  that,  ats  the 
lien  continued,  there  could  have  been  no  actual  delivery  and  actual 
rcceijjt).  Lord  Denman,  C.  J.,  thought  it  impossible  I'uttesou, 
J.,  could  have  "used  such  language;"  and  although  he  held  I'lu 
phatically,  as  did  all  the  other  members  of  the  court,  that  tlicrc 
was  a  complete  acceptance,  delivery,  and  receipt  by  the  veudoo. 
so  that  she  had  "  full  control  over  the  goods  in  question,  and  the 
power  "of  taking  them  away,"  the  facts  showing  ''  that  the  plain- 
tiffs (jave  and  the  defendant  received  possession  of  the  carriugo," 
yet,  extra  judieiall//,  they  held,  notwithstanding  all  this,  that 
the  vendor's  lien  still  continued,  although  both  property  and  pos- 
session were  in  the  vendee.  Just  as  efiectually,  we  think,  as  the 
vendor  is  unable  to  maintain  an  action  against  the  vendee  for 
not  accepting  goods,  where  the  goods  have  been  in  whole  ac- 
cepted, actually  delivered,  and  actually  received ;  so,  we  think, 
where  the  whole  of  the  goods  have  been  accepted,  actually  de- 
livered, and  (correlatively)  actually  received,  so  that  the  statute 
is  satislicil,  and  so  that,  the  property  and  possession  have  |)asse(l 
to  the  vendee  (as  it  '"as  held  they  did  in  Wright  r.  Percival),'  so 
that  an  action  for  not  receiving  the  goods  would  have  beou  im- 
proper, and  an  action  for  goods  sold  and  delivered  be  sust;iine(l: 
thei'c,  we  think,  it  is  clear  the  lien  is  gone;  and  that  if  the 
vendor  have  so  f»assed  to  the  vendee  the  property  and  pos- 
session in  the  goods,  even  though  the  goods  are  subsiMjucutly 
detained  in  the  custody  of  the  vendor,  his  possession  is  siuiply 
that  of  the  vendee,  as  custodian,  and  his  right  of  lien  is  gone. — 
gone  with  the  possession  which  he  delivered  to  the  vendee,  —  so 
that  his  adverse  detention  would  bo  unlawful,  jiistifying  agaiust 
him  trover,  or  replevin,  in  its  modern  form,  for  the  unlawful 
detaining, 

Elmore  v.  Stone ^  is  directly  in  point.  There  a  count  for  the 
price  of  two  horses,  as  for  goods  sold  ai\d  delivered,  was  sus 
tained,  it  being  held  that  there  had  been  an  acceptance,  netiial 
delivery,  and  actual  receipt,  the  property  and  possession  having' 
•Kissed  to  the  vendee.  The  horses  (as  the  carriage,  in  Wright  v. 
i'orcival),-''  after  the  transmutation  of  the  property  and  possessinii 
in  and  to  them  had  been  made  to  the  vendee,  remained  in  the 
custody  of  the  vendor;  but,  notwithstanding  this,  tlic  court  Iiehl. 
correctly  beyond  any  doubt,  that  the  possession  was  in  the  vendee, 

1  8  I,.  J.  s.  s.  Q.  n.  2r,8.  »  8  L.  J.  N.  s.  Q.  15.  2:.8. 
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!uid  tlmt  the  lien  was  gone,  Lord  MansfieUl,  C.  J.,  in  delivering 
tlio  judgment,  saying:  "  Undrr  many  ercntu  it  miijUt  appear  hard 
if  the  plaintiff  should  not  vontinue,  to  have  a  lien  upon  the  hontes 
which  were  in  his  po8i<eKsion  ho  Ion;/  an  the  price  remaineil  unpaid  ; 
Ijut  it  was  for  hiin  to  consider  tliat  before  he  made  his  agreement. 
Aft(,'r  he  had  assented  to  keep  the  horses  at  livery  they  would,  on 
tlio  decease  of  the  j)laintilf,  have  heeoine  general  assets ;  and  so, 
if  he  liad  l)ecome  bankrujit,  they  would  have  gone  to  his  assignees. 
'P'>e  defendant  could  not  have  retained  them,  alfhou;/h  he  had  not 
received  the  price.^*  We  examine  the  subject  fully  in  the  next 
succeeding  Part. 

In  Harris  v.  Matthews'  there  is  the  same  uncertainty  as  to  the 
effect  of  the  decision,  owing  to  the  use  of  the  term  "  delivery  "  in 
lieu  of  the  "  actual  receipt "  of  the  statute,  and  the  use  of  the 
term  "  acceptance  "  in  a  manner  which  leaves  it  doul)tfid  what 
moaning  is  attached  by  the  court  to  that  term,  —  whether  strictly 
acce]ttance,  in  the  sense  in  which  it  is  used  in  the  statute,  or  only 
the  actual  receipt.  From  the  statement  of  facts  in  the  case,  and 
from  some  of  the  expressions  in  the  judgment,  the  case  is  left  in 
doubt  whether,  in  fact,  there  was  lujt  a  sale,  and  aeceplance  at 
the  time  of  sale,  of  specific  goods  at  an  agreed  price,  and  whether 
the  only  (piestion  open  really  was  whether  or  not  a  delivery  at  the 
place  named  therefor  by  the  vendee  was  an  actual  receipt  i»y  him. 
Thus,  it  was  contended  for  the  defendant  that  "  there  had  l)een 
no  actual  receipt''''  oi  the  goods  sold,  '•'■  within  the  usual  meaning 
of  the  term ;  on  the  contrary,  the  defendant  had  never  taken  the 
t^oods  which  had  been  left  at  a  pul)lic  inn.  ...  It  was  not  proved 
that  the  innkeeper  or  his  servant  was  the  agent  of  the  defendant; 
and  accept<u>ce  by  them  was  not  an  acceptance  by  the  defendant." 
Here  acceptance  and  actual  receipt  are  confounded.  So  the  court 
itself  is  as  bad.  Littledalc,  J.,  in  delivering  the  judgment,  says  : 
"  It  a[)peared  that  the  action  was  for  the  price  of  some  clover-seed 
which  was  sold  in  I^anbury  Market  at  a  price  agreed  upon, 
ami  the  defendant  directed  it  to  be  detained  in  the  IMdugli  Inn, 
which  was  the  i)lace  wheie  he  was  putting  up,  he  beinu'  a  eairier. 
There  is  no  (lonl)t  but  there  was  a  ddireri/ oi  the  cl(»\cr-seed; 
lint  the  question  is,  whether  there  is  a  suHicicnt  aceepfaoi-c  [i/ncrtj, 
receipt]  under  the  Statute  of  Frauds.  The  cases  that  liav(>  been 
(locided  on  the  statute  are  somewhat  contradictory.  It  was  for- 
luorly  thought  that  a  delivery  to  an  agent  was  sullicient  to  sat- 
isfy the  statute.  Of  late  years  a  dilTercnt  nde  has  l)een  laid 
down,  and  in  the  case  of  Hanson  v.  Armitagc'^  the  rule  was  stated 
to  be  that  no  constructive   acceptance  [here   meaning  receipt] 

>  3  Jur.  1192.  »  5  B.  &  Aid.  557. 
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would  s.atisfy  the  provisions  of  the  statute  so  long  as  there  was 
absence  of  proof  of  an  express  contract  in  writing.  That  was  a 
case  where  the  goods  liad  been  sent  to  a  wharfinger  to  Ijo  for- 
warded ;  and  here,  if  tiie  clover-seed  had  been  left  at  the  I'loiigli 
Inn  to  be  forwarded,  I  should  say  that  there  had  liecn  an  acccpt- 
ance  [/.  c,  simply  actual  receipt]  within  the  statute."  hi  Han- 
son r.  Ai'uiitage'  the  contention  of  counsel  was  that  the  buyer 
nuist  not  only  accept  but  ''</(•/««//// receive  "  (the  italics  beiuL^ 
liis  own),  the  contention  apparently  being  tiiat  tlie  acceptance  m 
receipt  (treated  as  synonymous)  to  be  actual  must  be  personal. 
and  an  "  actual  "  manual  receipt  of  the  subject.  tVnd  as  fur  as 
anything  delinite  can  be  inferred  from  the  holding  of  the  court. 
that,  in  effect,  was  what  they  meant,  as  Abbott,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  says :  "The  court  are  of  opinion 
that  the  acceptance  [treating  it  as  synonymous  with  nctinil  iv- 
ceipt],  not  hcinjf  by  the  pdrti/  himself,  was  >iot  sullicient."  Harris 
V.  Matthews,  therefore,  like  Hanson  v.  Armitage,  is  a  very  uucei- 
tain  authority,  cither  on  the  question  of  acceptance  or  actual 
receipt  uiuler  the  statute.^ 

The  acceptance  in  Dodsley  r.  Varley  ^  was  clear.  The  defond- 
ant  bought  spceiHc  wool  from  the  plaintitT,  for  the  price  of  wliich 
this  action  was  bnjught.  The  wool  was,  at  the  time  of  the  sale, 
at  the  plaintiffs  ;  the  price  was  agreed  upon,  but  the  wool  was  nut 
then  weighed.  It  was  removed  by  the  defendant  to  the  premises 
of  a  thinl  person,  which  was  the  place  of  deposit  for  the  defend- 
ant's wools,  where  he  had  it  weighed  with  his  other  purchases  ul 
wools,  and  packed  in  his  own  .sheeting ;  but,  by  the  course  of  deal- 
ing, which  was  tantamount  to  an  agreement  between  the  parties. 
the  wool  was  not  to  be  removed  by  the  defendant  from  its  place 
of  deposit  to  a  distance  until  it  was  paid  for.     It  was  held  that 


>  Stiitcil  supra. 

^  Whi'iv  tlio  l)iiyrr  lias  acopjitod  and 
actuiilly  r.'ci'ivi'tt  Uie  gooils,  tlii.s,  uiidei'  the 
statuti',  inaki's  the  cDiitraL't  K'w'  '•'*  t" 
liotli  vt'iKhn'  ami  vciulce,  as  ilucs  also  the 
I)ait  paynu'iit  oroariif'st-iiioiify  of  the  stat- 
ute ;  takiiij;  the  case  out  of  the  statute 
e(nuilly  as  to  tlie  veinlor  and  the  vemlei'. 
Tills  is  a  eiiieial  test  in  many  eases.  Thus 
if  there  have  lieeii  an  aeee]itaiu'e  and  ac- 
tual receipt  of  some  |iart  oi'  the  floods,  or 
a  jmynient  of  caincst  or  ]>ait  ]iaymciit, 
then  the  contract  of  sale  is  eijiially  en- 
forceahlc  hy  the  vendor  and  vendee.  Tims 
tested,  there  are  several  of  the  I''n;,dish 
eases  which  liave  heen  assumed  to  have 
been  well  decided  that  will  scarcely  hear 
criticism. 

Williams  v.  Burfjess,  10  A.  &  K.  4!>0,  is 
a  case  on  the  (lueatioti  us  to  the  entirety  of 


the  contract  ns  afTected  hy  the  statute  nt 
frauds.  There  the  |plaiiitill'  cntei-cil  iiii" 
a  parol  agreement  to  sell  a  marc  lor  fjn. 
suiiject  to  the  condition  that,  if  it  sliiMild 
prove  to  be  in  foal,  defelidant  slioiiM,  oil 
ri'ceiving  i.'12  from  plaintill',  return  ii  en 
rcipicst.  I'laiiitilf  dcliviivd  tiic  marc  .iihI 
received  X'2(l.  On  its  inoviiii;  lo  Im'  in 
foal  he  tendered  to  defendant  fl'i,  ami 
rei|uesteil  him  to  return  tlie  niaie,  wliirli 
di'fendant  refused  to  do.  It  was  lield  th;ii 
the  contract  to  return  it  on  |wiy incut  ei 
Al'J  was  not  a  distinct  contract  of  sale, 
hut  one  of  the  conditions  of  the  orifjiiiiil 
sale  to  defendant;  and  that  tlie  dclivciv 
of  the  mare  to  defendant  took  the  wiielr 
ngreenient  out  of  the  .statute  of  framls,  >" 
as  to  enable  iilaintilf  to  su>>  defendant  for 
the  refusal  to  return  it. 
»  12  A.  &  K.  632. 
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the  requirements  of  the  statute  had  been  m<  In  this  very  plain 
case,  too,  of  accoptaucc  it  was  claimed  by  counsel  that  there  had 
not  been  an  acceptajice,  iijjain  using  this  term  as  the  correlative  of 
J<'livery,  or  as  synonymous  with  receipt.''^  So,  in  Bill  v.  IJament,'' 
acceptance  is  used  as  synonymous  for  receipt,  Lord  Al)in,i;'or,  C.  iJ., 
saying :  "  In  order  to  make  it  sucii  an  acceptance  as  to  satisfy  the 
statute,  it  should  appear  that  there  was  a  delirvri/.  .  .  .  For  want 
of  a  dellvcrij  tlicrc;  was  no  sullicient  ncccptance  of  these  goods;" 
the  italics  being  his  own.  Actual  receipt  is  not  once  named  in 
the  case,  but  throughout ''  delivery  and  acceptance  "  arc  treated 
as  though  they  were  correlative  terms,  it  being,  in  elTcct,  held 
tliat  there  cannot  be  such  acceptance  unless  the  owner  has  so 
parted  with  the  possession  as  to  be  deprived  of  his  lien,  thereby 
clearly  meaning  the  transfer  of  the  possession  by  the  actual  re- 
ceipt of  the  vendee.  Independent  of  the  insullicicncy  of  the  actual 
receipt  in  this  case,  the  (pu'stion  of  the  acceptance  itself  is  a  mat- 
tor  of  doubt,  the  minds  of  the  parties  not  having  met  as  to  the 
terms  of  the  contract.  We  think  the  facts  in  the  ease  did  not 
even  show  an  acceptanci!  by  the  defendant  of  the  goods  (for  the 
price  of  which  he  was  sued)  under  any  "agreement"  between  the 
parties,  as  they  differed  I'ssentially  as  to  one  important  ingredient 
of  the  contract,  tiie  price  of  the  goods.* 
Again,  in  Edan  v.  Dudlield,^  acceptance  and  actual  receipt  arc 


'  We  state  tliis  onse  more  fully  in  the 
next  siK'i'e(Mliiij»  I'iirt  on  the  iiiie.stions  of 
aotuiil  leeeiiit.  innl  lien. 

-  In  Kiicker  r.  Thoinlinson,  1  M.  &  O. 
77'2,  tlieie  is  ii  srmlt/r  liy  tlie  reporter, 
roMiiilcil  on  an  expression  ot  Maule,  J., 
that  there  eoiild  lie  an  acerptaiu'e  anil  re- 
tiipt  at'li'r  ai'tion  l)rou<,'lit  to  take  the  ea.st! 
(lilt  ol'  the  statute  ;  Imt  the  court  deelini'd 
to  so  (lecide.  As  the  slati'te  derlares  that 
llh'  eontraet  shall  nut  Ix;  '•  j^ood  "  without 
tlif  riMjuisites  theri'  named,  it  is  cleiir  that 
till  re  nnist  he  a  ijoiid  eause  of  action  at 
till'  time  the  artion  was  lirou^'ht.  In  the 
>iiiii('  ease  it  was  virtually  iidiiiitted  (and 
ste  liarnett  t'.  (ilnssup,  :>  M.  \  W.  17'>; 
.luliiisi)!!  r.  l)odL;soii,  'J  .M.  .<:  W.  ti."):!)  that 
fvidenn^  of  the  rontraet  hrin.u  void,  under 
tlir  statute,  could  lie  j;iven  under  the  i^ell- 
cril  issue.  The  reason  of  this  is  heeause 
the  i;eneral  issue  is  a  denial  that  there  is 
a  iiintract:  and,  lor  the  same  reason,  where 
tiicre  is  no  contract  at  the  time  of  action 
tlicic  is  nothiiif;  to  sue  on.  liill  v.  Ha- 
iMciit,  9  M.  &  W.  ,■}(),  is  an  express  au- 
tlioiity  that  there  must  he  a  j;ood  cause  ol 
action,  under  the  statute  of  frauds,  iit  the 
time  of  action.  This  is  correct  beyond 
question. 

8  9  M.  &  W.  36. 


*  F.ndicott,  J.,  savs,  in  Kni;;ht  r.  Mann, 
118  Mass.  lt:j,  ll;"i':  "The  test  whctiier 
there  is  a  hindin<;  contiact  w  itliin  the  terms 
of  the  statute  is,  whether  tlierc  was  a  re- 
ceipt and  aecejitanee  in  /iiirsidnnv  of  tlic 
previiiUH  (tiinriniiit."  .And  lilj^elow,  J.,  in 
Marsh  r.  Hyde,  15  Cray,  \Vi\  :  "  I'roof  of 
the  delivery  of  <;r)iiils,  (;(  jnirfniitnci'  nf  an 
iKjnruiiiil  fur  (hi  ir  sale  previously  made, 
will  be  as  eilicacious  to  .s(^cure  parties 
afjiiinst  false  swcariiiii  iis  it  the  delivery 
had  aeeompanied  the  verlial  eontraet.  It 
is  the  fact  of  delivt'ry  unilir  anil  in  pur- 
sicanri'  of  (in  inirninint  of  sale,  not  the 
time  when  the  deliveiy  is  made,  that  the 
statute  renders  esselilial  to  the  pimit  uf  a 
valid  contract.  .  .  . 'I'lie  tot  whctliei- a  con- 
tract is  binding'  u|ion  the  parties  under  the 
statute  of  frauds  is,  wlietlier  tiie  delivery 
and  acceptance,  whenever  they  took  plai'c, 
were  ill  jiiirniiiinri-  of  a  previous  aj;reenient. 
If  the  \erbal  contract  is  proved,  and  a 
delivery  in  jiiirsininci-  of  it  is  shown,  the 
reiiuisites  of  the  statute  are  fultdled." 
Hen(U',  when  there  has  not  been  an  ac- 
ceptance "pursuant  to  an  a;;reement,"  tiie 
parties  not  heinj^  nd  iilini,  there  has  been 
no  such  nceeptanee  as  will  take  the  ca.se 
out  of  the  statute.     See  unle,  p.  34.'i,  n.  2. 

»  1  Q.  B.  551. 
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treated  as  being  the  same.  In  this  case  the  acceptance  was  hc- 
yond  any  doubt;  tlie  only  cjuestion  was  whether  the  construetive 
receipt  in  th(!  ease;  meant  the  actual  receipt  of  the  statute.  The 
facts  were  that,  goods  oi  the  plaintilt'  being  in  defendant's  hands 
for  th(!  purpose  of  being  sold  by  defendant  f(jr  the  plaintil'f,  d*'- 
dcfendant  told  |»laintil"f  that  he,  defendant,  would  take  them  him- 
self at  a  price  agreed  on.  Defendant  afterwards  sold  them  to  a 
third  party,  and  after  that,  in  a  written  account  cm'i'ent  delivered 
to  plaintiff,  del)ited  himself  with  the  price  of  the  goods.  In  ;ui 
action  for  goods  sold  and  delivered,  the  jury  having  found  for  tiie 
plaintiff,  it  was  claimed  that  the  statute  re([uiring  an  actmd  receipt 
could  not  be  satisfied  in  the  case  of  one  at  the  time  of  the  bar- 
gain being  possessed  of  the  goods,  inasmuch  as  that  circumstance 
prevented  them  from  lieing  delivered  to  him,  and  actually  received 
by  him,  in  virtue  of  the  sale.  The  importer's  note  is  that  there 
was  "  evidence  upon  which  a  jury  might  infer,  as  against  defend- 
ant, a  contract  for  the  sale  of  goods  by  jilaiiitilf  to  defendant,  iiiid 
an  (U'ci'ptanoc  by  defendant  under  such  contract."  'I'iie  reporter's 
note  is  warranted  l)y  the  language  incorrectly  used  by  the  court, 
but  the  ratio  (h'ciilcndi  of  the  case  is  that  there  was  a  construc- 
tive receipt  which  met  the  reiiuirements  of  tlie  actual  receipt  of 
the  statute. 1 


'  In  Mil  Aincfican  work  (Wood  on  Stat. 
of  Fraiiils,  |).  fiT'i,  S  ^11),  Kiliin  v.  \)nd- 
tii'ltl,  I  >}.  H.  i>'>l,  is  iiiiindin'ily  citcil  ns 
"  11  Icailinu  case"  to  show  that  there  may 
Ito  a  ciin.s/rnclirr  afcrplnncc  of  j^oods  iiii(h^r 
thu  statute.  Wliiit  the  case  really  holds 
is,  that  tilt  re  may  he  a  ronsit  iirlivv  inript 
wiiitdi  will  he  ei|\iivalent  to  the  "actual  " 
rceeiiit  rei|iiired.  It  is  more  correctly  cited 
by  a  very  <'aret'iil  and  ahle  Ainericaii  writer 
to  show  that,  under  the  faits,  "there  was 
jtroper  evidence  to  i;o  to  the  jury  to  war- 
rant tlii'ir  liiidiiif^  a  eoiistnu'tive  dilivcry 
ainl  receipt  liv  the  huvcr."  iiiowneoii  Stat. 
of  Fiauds,  4t'h  ed.,  §:niW,.  It  is  also  cited 
liy  that  most  careful  and  ahle  writer,  Illack- 
hiirn,  to  show  that  there  wa.s  an  actual 
rcceiiit,  not  a  constructive  ncceiilance. 
HhK'kiiurii  on  Sah's,  2d  ed.,  .'U.  Benja- 
min, too,  jiroperly  cites  it  to  show  what 
is  an  actual  receipt,  insi'rtiiij»  tho  word 
"  (rccei|it  ')"  in  iiareiithesis,  in  lieu  of  the 
impro|ier  word  "acceptance"  of  Lord  Den- 
iiian,  ('.  .1. 

See  P.ttitt  V.  Mitchell,  4  M.  &  O.  810, 
where  the  term  "  delivery  "  was  held  to  Iw 
open  to  dilfereiit  nieaninj,'s.  At  p.  8.34  by 
(•oiin.sej:  "Inspection  is  not  the  same  a.s 
delivery.  A  party  would  have  a  ri<:;ht  to 
inspect  before  liiddiiij;  ;  that  would  not  be 
a  ilelivery.  The  term  i/rliivrii  in  the  con- 
dition is  synonymous  with  tuk-iinj  away ; 


and  that  condition  Jneaiis  that  there  iim-.t 
lie  piivMicnt  liiloie  the  ^ooils  lire  dclivcivil 
to  he  taken  iway  ;  hut  that  does  not  ex- 
clude the  ]ircvioiis  rij^dit  of  insjiec  tioii. 
'I'licie  may  \w  a  delivery  to  iiis]'.eri,  i|uuc 
distinct  iVoni  a  delivery  to  take  away.  In 
the  former  case  no  pro[)erty  would  pa>.-i. 
If  a  man  i;oes  into  ii  shop  and  asks  to  look 
at  an  article,  and  tlie  shopkeeper  i/'Iinri 
it  to  him  to  look  at,  and  he  runs  olf  with 
it,  that  would  he  a  fehiny.  (Tllidal,  V.  ■!. 
Tiieie  is  no  doubt  ol  that.]  Or  il  a  jiarty 
bids  at  an  auction,  without  any  iMtcnti"ii 
to  |iay,  and  the  thin<;  he  has  hiil  lor  is  iji- 
livercd  to  him,  and  he  takes  it  away,  it  is 
sulilllitted  that  that  also  would  In'  iclniiv. 
[Tiiidal.  ('.  .1.  I'crhaps  it  would;  hut  tliiit 
does  not  appear  to  advance  the  aru'UliiciiI.  ] 
It  shows  that  the  ]ihrase  '  delivery  '  may 
be  useil  in  iliireieiit  senses."  In  the  sallic 
way  the  word  "accept"  of  the  statute 
nieaiis  the  receiving;  with  assent  or  a]i- 
proval  as  the  siilijcct  of  the  contract,  not 
the  "actual  receipt,"  in  the  sense  of  re- 
ceiviiii,'  with  the  ulisolute  control  of  the 
property,  as  owner.  That  is  covered  by 
"actual  receipt"  itsidl  ;  not  by  the  jtc- 
viojis  word  "accept,"  with  its  more  liiii- 
ited  nieaninir.  Here,  again,  ol)viou.-.ly,  tin' 
word  "receivinti"  has,  like  "aeceiitance" 
and  "delivery,"  dillerent  meanings. 
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I'nt  for  the  confusion  In  the  English  courts,  particularly  in  tho 
Court  of   Queen's  IJench,  in   confounding   tho   terms   "accept" 
iiii'l  "actually  receive"  of  the  statute,  with  each  other,  Bushel  v. 
Wliccler'  would  be  a  mure  valuable  case  on  the  (lucstion  of  ac- 
ceptance under  the  statute  than  it  even  now  is.     The  action  was 
brought  l)y  the  assi^'nees  of  A,,  a  banitrupt,  for  goods  sold  and 
tlclivcreil     Uie  plea  In-ing  tho  general  issue.     Tho  facts  were  that 
i»n  March  11',  1842,  the  defendant,  who  was  a  miller  in  Hereford, 
i;;i\e  to  A.,  who  was  a  manufacturer  of  machinery  in  Bristol,  a 
jiarol  order,  at  the  manufactory,  for  some  mill  niiichinery,  direct- 
ing him  to  forward  it  by  the  Hereford  sloop,  beloi  j;ing  to  one  H., 
wiiich  was  the  usual  mode  of   conveying  goods  by  water  from 
Hristol  to  Hereford.     On  April  23  the  machinery  was  so  forward- 
ed, directed  to  the  defendant;  and,  on  the  2oth,  an  invoice  was 
sent  to  the  defendant,  with  a  letter  of  advicc,  by  post;  there  being 
on  the  invuico  a  printed  notice  that  the  goods  were  supplied  at 
three  months'  credit.     On  the  arrival  of  the  machinery  at  Here- 
ford, B.,  f/f  owner  of  the  sloojt,  put  it  into  fiitt  own  warc/iouKf,  and 
the  defendant  was  informed  ai  tho  fact.     The  defendant  did  not 
return  the  invoice,  nor  give  any  answer  to  the  letter  of  advice,  nor 
dill  lie  interfere  vith  the  machinery  in  any  way,  which  continued 
to  remain  in  the  wardKjuse  of  the  carrier.     At  the  close  of  the 
plaintiff's  case,  the  dft'endant's  counsel  applied  for  a  nonsuit,  "  on 
the  ground  that  the  Statute  of  Frauds  had  not  been  satisfied  by 
[troof  of  a  delivery  and  acceptance;"   acceptance  here  being,  as 
usual,  palpably  used  as  the  correlative  of  delivery  and  synonymous 
with  actual  reecnpt.     The  judge  thought  there  was  some  evidence 
for  the  jin-y,  which,  we  think,  it  is  jierfectly  clear  there  was  not. 
Evidence  was  then  given  for  the  defendant,  that,  six  or  seven 
months  after  the  machinery  had  been  sent,  and  when  it  was  still 
in   i).'s   warehouse,  the  defendant  told   the  warehouseman   (the 
ori^nnal  carrier)  that  ho  did  not  intend  to  take  it.     In  October  the 
mtxt.'hinerii  wax  taken  hack  to  Bristol;   obviously  by  the  carrier, 
who  seems  to  have  taken  it  to  his  own  wharf  at  Hristol ;  the  goods 
having  never  been  out  of  the  possession  of  the  carrier,  nor  in  the 
jmssession   of  the  defendant.     The  judge  (Erskine,  J.)  directed 
die  jury,  that  it  was   competent  for  the  defendant  to  refuse  to 
talvc  the  goods,  and  to  set  up  as  a  defence  that  they  had  not  been 
delivered  to  him,  and  left  to  them  the  rpiestion,  whether  there 
had  been  an  acceptance  in  fact.     The  juri/   negatived  such  an 
''' acceptance  ;^^   and  the   judge  thereupon   directed  a  verdict  for 
the  defendant,  with  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  £24  15«.  8c?.,  the  value  of  the  machinery,  if  the  court 
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should  be  of  Opinion  that  the  "  acceptance  "  by  the  carrier  \va> 
sullicient  to  satisfy  the  statute.  All  through,  hero,  the  tiTin 
"acceplanct'"  is  used  in  the  customary  indelinitc  way,  as  thougli 
it  meant  the  "  accept  and  actually  receive  "  of  the  statute,  or  as 
though  the  word  "•  accept  "  in  the  statute  was  mere  surplusage,  or 
was  covered  by  the  words  "actually  receive;"  the  fact  being  II'- 
nored  that  the  statute  requires  that  the  buyer  should  "  accept  part 
of  the  goods  so  sold,"  as  well  as  "rt«(i  actually  receive  the  same." 

The  case  of  Ihishcl  v.  Wheeler  ^  is  a  very  important  case ;  Itiit 
we  fail  to  lind  it  intelligently  discussed  by  any  of  t!ie  text-writers- 

In  this  case,  at  last.  Lord  Denman,  C.  J.,8eem>.  *o  have  attaiiuil 
a  kind  of  hazy  knowledge  that  the  word  "accept"  in  the  statute 
means  something  more  than,  or  different  from,  receive.  Tims. 
where  counsel  said,  an/uendo,  and  in  doing  so,  showed  the  incor- 
rect view  of  Tindal,  C.  J.,  in  the  matter:  "  Jn  Maberley  v.  Siic])- 
pard,*^  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  said. 
that  'the  words  of  the  statute  point, as  clearly  as  words  can,  to  an 
actual  delivery  aud  actual  receiving  of  part  or  the  whole  of  tin.' 
goods  sold;'"  Lord  Denman  added:  "The  words  of  the  statute 
are  even  stronger;  for  the  goods  may  actually  come  into  the  ware- 
house of  the  buyer,  and  yet  not  be  aecepteil,  which  is  the  wind 
used  by  the  statute."  And  again,  in  his  judgment,  he  says 
"The  general  object  of  the  statute,  which  the  courts  have  bnii 
desirous  to  uphold,  is  to  compel  parties  to  make  their  contracts  in 
writing.  When  the  contract  is  not  so  made,  the  question,  wli<'tli- 
er  there  has  been  an  acceptance,  nnist  be  a  question  of  evidence, 
varying  very  much  according  to  the  particular  circumstances  of 
each  case.  The  purchaser  may  depute  another  person  to  exercise 
a  judgment  for  him  as  to  the  (luality  of  the  goods,  or  he  may  rely 
upon  the  judgment  and  integrity  of  the  manufacturer  from  wlioiii 
lie  orders  the  goods.  In  these  eai""^.  ''  seems  to  me,  there  duii/  <rr- 
talnly  he  an  acceptance  iclthin  the  statute  without  an  actual  manuii} 
receivini/.^^  But,  even  here.  Lord  Denman  seems  still  to  have  been 
laboring  under  the  delusion,  that,  on  the  one  hand,  the  acceptance 
would  dispense  with  the  actual  receipt;  and,  on  the  other,  that 
the  "actual  manual  receiving"  necessarily  involves,  or,  in  efl'cet. 
includes,  an  acceptance;  which,  as  must  be  perfectly  clear  to  tlie 
intelligent  student  of  law,  is  very  far  from  being  the  case. 

The  judgment  of  Williams,  J.,  too,  shows  the  want  of  intelli- 
gence which  characterizes  the  judgments  of  the  court.  Ife  says: 
"  1  am  of  opinion  that  there  should  be  a  new  trial  in  this  case. 

1  8  .lur.  r..12  ;  15  Q.  H.  412,  n.  316  h,  333;  Woo<l  on  Stat,  of  Fraiids,  fiiC; 

2  Si-e  IViij.  on  Sales,  §  163  ;  Camp,  on  JJlackburn  cites  it,  t)ut  ilocs  not  discuss  it. 
Sales,  173,  18i';  Cli.  on  Contracts  (!»th  p(1.),     Blackh.  on  Sales  ('id  ed.),  23. 

372 ;  Br.  on  Stat,  ol   Frauds,   §§  316  g,         »  10  Bing.  99. 
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The  moment  it  is  licld  that  mmiual  accfptatur  [usod  liore,  pal- 
|ial)ly,  as  tho  L'(|iiivalt'Mt  of  tlie  iictuul  ruiM'ipt,  not  of  the  ncc('|it- 
iiiice,  of  the  statute]  hy  the  buyer  \a  not  necessary  to  satisfy  llio 
siion'?  hmj^uage'  of  tlie  statute,  it  foUows  that  a  cDHHtntrtive  <ir. 
!■' /i((in<r  ['{  receipt]  is  sullieicnt.  Tht;  hirirer  in  hulk  the  jroods 
arc,  and  tliereforc,  in  |ieneral,  tlie  jrreater  the  value  of  the  goods 
ill  (juestion,  the  more  important  is  an  actiutl  rctript  of  them  hy 
the  huyei  himself;  and,  therefore,  in  the  nature  of  thinjj;s.  a  coii- 
niric-tirn  retrifit  must  he  considered  as  satisfy injj;  the  statute.  If 
tlii'U,  there  may  he  a  cDUsfructire  rctv/y*/,  the  (piestion  must  he  left 
tn  the  jury.  It  would  Ix;  absurd  to  attempt  to  lay  down  any  general 
rule  as  to  what  amounts  to  an  iteceptanoc.  It  nuist  be  submitted  to 
the  jury  in  each  particular  ease, —  lias  there  or  has  there  not  been 
an  (ii-tual  item /tta nee  /"  '  We  think  it  dillieult  to  lind,  anywhere, 
a  stronger  instance  of  "  confusion  worse  confounded  '*  than  this  ! 
The  rule  was  nuide  absolute  for  a  new  trial.  We  think  the  refusal 
to  ui'ant  a  nonsuit,  and  the  decision  of  the  court  to  grant  a  new 
trial,  were  both  wrong.  In  the  first  place,  as  far  as  can  l)e  learned 
from  the  statements  of  fact,  and  from  the  judgments,  in  both  re- 
|inits,  whatever  evidence  there  may  have  been  of  an  acceptance, 
there  seems  not  to  have  been  a  scintilla  of  evidence  of  an  actual 
receipt  by  the  defendant.  Then,  next.  The  jury,  too,  having 
iniiutived  "an  acceptance  in  fact,"  apparently  meaning  by  this 
that  the  defendant  had  not,  under  the  statute,  actually  received 
any  part  of  the  goods ;  and  the  (juestion,  assuming  that  theie  was 
any  evidence  to  sustain  the  al]irmativc  on  this  (piestion,  being  for 
them,  the  case  was  concluded.  The  court,  however,  seeming  to 
have  discovered  that  the  terr  ^^  actual  receipt"  of  the  statute, 
was,  whether  it  included  the  ai-ncptan'r  of  the  statute  or  not, —  a 
))(iint  which  seems  never  to  have  siiggested  itself  to  them,  —  such 
a  receipt  as  at  common  law  was  a  good  receipt,  whether  manual, 
constructive,  or  .symbolical;  thought  that  the  question,  whether 
or  not  there  had  been,  if  not "  an  acceptance  in  fact,"  a"  const  ruetivo 
acceptance"  (meaning  thereby,  a  constructive  recei|»t ),  should  ex- 
presslv  be  submitted  to  the  jury.  As,  however,  the  jury,  if  any 
sense  at  all  can  be  made  out  of  the  case,  in  the  mixed  way  in 
wliich  the  term  "  acceptance"  is  used  throughout  it,  had  already 
decided  that  there  had  been  no  actual  recei|)t  within  the  statute; 
and,  therefore,  they  had  already  found  that  there  had  been  no 

'  Tiip   vi'ry  tiling  tlmt  Williiuns,   ,T.,  for  tho   ili'foiulaiit   to   rofiiso  to  take  tho 

liiTi'  says  shoiilil  !)('  sulmiittrtl  to  the  jury  floods,  ami  to  si't  ii]i  as  a  th'IVni'e  tliat  they 

'.VMS  |iii'('isely,  virtually  in  the  very  terin.s,  had  not  been  dilivereil  to  hiin,  and  left  to 

siil'initteil  in   Bushel   (',  Wheeh'r,   8  Jur.  them  the  c|uestion  irhethfr  tlnir  find  heeii 

W-Vl,  to   the    jmy.     "Tlie   leirneil  judj^e  nnacnplitncfinfnct.    'I'lie  jury  nej^atived 

diriutud  the  jury  that  it  was  cuni|ietuut  SMi'/t  uii  acajitunce."     Ibid,  b'i'i. 
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"  actual  receipt,"  cither  manual,  constructive,  or  symbolical ;  they 
had  already  decided  that  very  question.  If,  to  malce  any  sense  out 
of  the  case,  the  court  were  justified  in  requiring  the  question  to 
be  submitted  to  the  jury,  whether  or'not  there  had  been,  if  not  a 
manual,  yet  a  constructive  receipt ;  just  as  reasonably  they  should 
have  directed  that  the  question  should  have  been  submitted  to 
them,  if  there  were  not  an  express  acceptance,  was  there  or  uot  an 
implied  one  ?  By  their  finding,  in  the  sense  of  the  whole  mass  of 
the  English  cases,  when  they  found  that  there  had  been  "no  ac- 
ceptance "  of  the  goods  "  in  fact "  by  the  defendant,  the  jury 
would  seem  to  nave  found  that  there  had  been  no  acceptance,  ex- 
press or  implied,  and  no  "  actual  receipt,"  either  manual,  construc- 
tive, or  symbolical. 

But,  on  another  ground  taken  in  the  case,  the  court  below  was 
wrong  in  not  granting  the  nonsuit,  and  the  Court  of  Queen's  Bench 
were  wrong  in  ordering  a  new  trial.  Entirely  aside  of  the  (lUcs- 
tion  that  there  was  not,  as  far  as  the  favts  of  the  case,  as  stated 
in  either  of  the  reports,  indicate,  a  tittle  of  evidence  to  show  an 
actnal  receipt  of  the  machinery  by  tlio  defendant ;  it  was  claimed, 
independently  of  the  (piestion  of  acceptance  of  the  goods,  under 
the  statute,  tl,at  there  was  no  delivery  of  the  machinery  to  the 
defendant ;  and,  therefore,  ccrelatively,  of  course,  there  could  l)C 
no  receipt  by  him,  bjeause  there  could  be  no  actual  receipt  where 
the  lien  is  retained  Uy  th<!  vendor,  or  l:i8  riglit  of  ntoppatje  in  tran- 
situ remains  ;  citing  Ilolroyd,  J.,  in  Baldey  v.  Parker.*  That  this 
right  did  remain,  was,  \n  effect,  conceded  by  the  court ;  luit  it 
was  'uitioundly  alleged,  that  this  did  not  furnish  a  test  whethor 
there  had  been  an  actual  receipt  or  not;  Coleridge,  J.,  saying: 
"That  right  would  remain  if  there  was  a  note  or  memoraDdtun  in 
writing,  and,  therefore,  much  cannot  be  collected  from  appl\  in<? 
that  test."  And  Lord  Denman,  C.  J. :  "  The  tests  which  have 
been  suggested,  from  a  consideration  of  the  right  of  Htopp<}<ii>  in 
transitu^  or  of  the  right  of  lien,  appear  to  me  very  imperfect,  for 
the  purp.'so  of  ascertaining  the  meaning  of  this  provision  of  the 
Statute  c«i  Frauds." 

Notwi chyf  anding  these  very  emphatic  expressions  of  opinion,  wc 
confidentlv  submit  that  the  continuation  or  extinction,  whether  of 
the  lii'U  or  of  the  right  of  stoppa<je  in  transitu,  which  is  a  kind 
of  continu  ition  of  the  lien,  does  furnish,  under  facts  such  as  those 
in  this  cast},  an  indubitable  test  as  to  whether  or  not  there  have 
been  an  acceptance  and  actual  receipt,  by  the  vendee,  of  the  goods 
purchased  by  him.  It  is  our  purpose  in  the  next  suceeediiif? 
Part  to  consider  fully   the  question  of  lien  in  connection  with 

»  2  B.  &  C.  37,  44  ;  stated  by  us,  supra,  p.  334. 
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the  atitual  receipt  of  the  statute;  and,  in  a  later  Part,  we  pro- 
pose 'jxaraining  fully  the  law  as  to  itoppwje  in  transitu.  Here,  on 
this  latter  point,  we  may  say,  as  was,  in  effect,  conceded  by  the 
court,  that  the  facts  did  not  show,  at  auy  time  down  to  that  of  the 
return  of  the  machinery  by  the  carrier  to  his  own  wharf  at  Bristol, 
that  the  machinery  was  out  of  the  actual  possession  of  the  carrier, 
or  in  that  of  the  defendant,  so  as  to  have  terminated  the  right  of 
iioppage  in  transitu.  The  authorities,  which  we  will  cite  fully  in 
our  Part  on  that  subject,  show  correctly  rjid  conclusively  that,  un- 
der such  facts  3  those  in  Bushel  v.  Wheeler,  the  right  of  stoppage 
in  transitu  was  not  gone.  Then,  the  possession,  being  in  the  car- 
rier, qud  carrier,  was  not  in  the  defendant.  And  the  possession 
not  being  in  him,  there  could  not  have  been  (saying  nothing  of 
acceptance,  which  was  also  necessary  in  the  ca^'  lo  get  it  out  of 
the  statute)  an  actual  receipt,  manual,  constructive,  or  symboli- 
cal ;  for  the  actual  receipt  is  the  transfer  of  the  jtossession  by  an 
"actual,"  that  is  to  say,  a  manual,  constructive,  or  symbolical 
delivery.  Hence  tliere  was  no  actual  receipt  by  tlie  defendant, 
and,  therefore,  there  was  no  question  to  be  submitted  to  the  jury. 
While  we  find  Benjamin  on  Sales  '  fairly  redolent  with  error,  yet, 
with  the  exception  of  his  having  ignored  tlie  po.sition  of  the  court 
in  Bushel  v.  Wheeler,  and  in  several  other  eases,  in  the  following 
lie  is  substantially  correct,  within  limits  which  he  has  failed  to 
notice,  but  which  do  not  affect  the  law  as  it  is  applical)le  to  the 
facts  in  Bushel  v.  Wheeler:  "  It  will  a'ready  have  been  peivcived 
tiiat  in  many  of  the  cases  the  test  lor  determining  whether  ti;ero 
has  been  an  actual  receipt  by  the  purchaser,  has  been  to  imiuire 
whether  the  vendor  has  lost  his  lien.  Receijd  impli'^s  delivery, 
and  it  is  [>lain  that  so  long  as  vendor  has  not  delivered,  there  can 
be  no  actual  reenjnt  by  vendee.  The  subject  was  placed  in  a  very 
clear  liglit  by  '  ju'oyd,  J.,  -j;  his  decision  in  Baldey  v.  Parker.^ 
Tpon  a  sale  of  8{)ecific  goods  for  a  specific  price,  liy  jiarting  wiih 
the  possession,  the  8(  !!cr  parts  with  his  lien.  The  statute  conttm- 
jiiates  such  a  parting  with  (he  possespion,  and,  therefore,  so  long 
ns  the  seller  preserves  his  control  over  the  goods,  so  as  to  retain 
his  lien,  he  prevents  the  vendee  from  accepting  and  receiving  them 
ns  his  own  within  the  meaninir  of  the  statute.'  N<>  ej-<r/iti(in  is 
known  in  the  whole  series  of  ileciHions  to  the  propngition  here 
enouncedj^  and  it  is  safe  to  assume,  as  a  general  rule,  that  when- 


'  So  very  (liircrcnt  from  tlmt  wdrk  on 
\vhii')i  it  is  ostciisilily  foiiixli'il,  ami  'vliicli 
it  very  largely  npitropriatiis,  written  liy 
•iiic  of  the  nlilrst  of  tlie  Knglisli  jiid.ji's 
III  writers  of  his  own  time,  or  of  provious 
tiniis  -  Hlueklmrn  on  Sales. 

M  B.  &  f.  37. 


'  Hcnjainiii  hero  is  eomi>letely  astray, 
ipiite  as  much  so  as  were  Lord  !>e:iinau 
and  Coleridge,  ,1.,  in  linshel  v.  Wiiciicr, 
8  .lur.  M2.  When  a  note  or  memoran- 
dum in  writiiif;  of  the  eontrai't  is  si);ni'd 
hy  the  )iiuty  soii^^ht  to  he  charged,  and 
the  Koudti  are  nut  sold  un  credit,  the  cuse 
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ever  no  fact  has  been  proven  showing  an  abandonment  by  the 
vendor  of  his  lien,  no  actual  receipt  by  the  purchaser  has  taken 
place.  This  has  been  as  strongly  insisted  on  in  the  latest  as  in 
the  earliest  cases."  ^ 

Precisely  the  same  principle  applies  to  the  right  of  stoppage  in 
transitu  (which,  as  we  have  stated,  is  a  kind  of  continuation  of 
the  lien)  as  it  docs  to  the  lien  itself.  And  this  is,  in  effect,  ad- 
mitted, as  will  be  seen  by  the  utterances,  which  we  have  quoted, 
of  both  Lord  Dcnman  and  Coleridge,  J.  Both  of  them  connect 
the  lien  and  stoppage  in  transitu  as  being  equally  within  the  same 
principle  on  the  subject. 

But  it  is  said,  and  the  same  reasoning  is  used  in  other  En<,'lis!> 
cases,  that  the  test  is  worthless ;  because  the  right  of  lien  and  ut 
stoppage  in  transitu  would  remain  if  there  were  a  note  or  memo- 
randum of  the  contract  in  writing.  So,  indeed  it  would ;  ami  so 
it  would  remain  if  there  were  a  payment  as  of  earnest,  or  part 
payment ;  and.  as  we  have  shown  in  our  note  below,  e(iually  so 
where  there  have  been  a  mere  acceptance  and  actual  receipt  of  some 
part  of  the  goods  witliout  anytliing  more.  But  that  was  not  the 
case  of  Bushel  v.  Wheeler.  There,  there  was  no  acceptance  ami 
actual  receipt  merely  of  some  part  of  the  goods,  to  take  the  case 
out  of  the  statute.  But  there  were  an  acceptance  and  actual  receipt 
of  the  whole  of  the  goods,  or  there  was  nothing.  But  if  there  had 
been  an  acceptance  and  actual  receipt  by  the  i)urcha8cr  of  the 
whole  of  the  goods,  then  both  the  property  and  the  possession 
would  have  been  in  him,  the  right  of  lien  and  of  stoppage  in 
transitu  would  have  been  gone,  and  the  vendor  could  have  sus- 
tained against  him  an  action,  for  goods  accepted  and  aocnally 
received,  as  for  goods  .sold  and  delivered.  It  was  thus  in  tlieir 
failure  to  distinguish  the  difference  in  the  effect  of  the  accei)ta!ic(; 
and  actual  receipt  of  but  part  of  the  goods  to  make  the  contract 
"good"  under  the  statute,  but  not  affecting  the  right  either  of 


is  taken  out  of  tlio  statute  ;  but  tlio  ven- 
dor hiis  iicithur  iMirtfd  witli  his  iiossossion 
nor  hiM  lien.  I'recisi'ly  tlio  sanin  is  tlie 
elleet  of  the  itayiiient  of  earnest  or  yim- 
|iayuieiit.  The  oasu  is  takun  out  of  the 
stiituto,  but  the  iM>ssi>ssiou,  iiml  vho  ven- 
dor's lieu,  as  an  incident  of  it,  both  re- 
main. .Vnd  precisely  the  same  effect 
too  is  jirodiued  where,  under  the  statute, 
tiu'  buyer  iias  ai'ce|)l"d  "purt  of  the  ^oods 
sn  old,"  and  actually  received  the  same. 
T..e  statute  here  siniiily  declares  that,  in 
either  of  these  eases,  "the  coTitract  for 
the  sale  ,  .  .  shall  Ikj  allowed  to  Im'  f?<iod," 
aiul  ^ocs  no  further.  .So,  there  may  1m'  an 
"actual  receijit,"  and  the  idcnticai  actual 
receipt  uainetl  in  the  statute,  ami  yet  the 


lien  and  the  right  of  sfnppnge  in  Ii-hiisHh 
both  continue.  Lord  Deninan,  ('(ilcriiji;', 
T.,  and  other  lMi<{lish  judf^es  saw  tliis  ; 
!•  'd  they  were  so  I'ar  rifjht.  An<l  yet,  ;is 
.it^  show  in  our  tc\t,  they  were  still,  in 
their  misapplication  of  this  principle,  is 
radically  wronj;  in  liushel  t>.  Whcclcr,  mi'I 
in  the  other  Knj^lish  cases  where  the  smii  • 
mistake  was  niadts  in  the  one  diri'ciinii, 
where  the  ir/in/f  of  the  j,'<in(U  have  linii 
a(^ee|)ted  and  received,  as  lienjamin,  in 
his  popular  work  on  .Sales,  was,  in  tlic 
nthei';  i.  c.  where  only  a  jMirt  of  the  i2"'«U 
have  In'en  aeceptcil  and  received  ;  the  liiii 
continuing;  in  this  latter  case  and  not  ui 
the  former, 

'  ilenj.  on  Sales,  §  187. 
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lion  or  of  stoppage  in  iraimtti,  in  the  vendor,  in  respect  to  the 
goods,  tlie  possession  of  which,  with  its  attendant  lien,  he  has 
never  parted  v.  ith ;  from  the  case  where  not  but  a  part  has,  but  the 
whole  of  the  goods  have,  been  accoptod  by  the  vendee,  actually 
delivered  by  the  vendor,  and  as  actually  received  l)y  the  vendee 
(whether  manually,  constructively,  or  symbolically),  so  that  the 
property  and  possession  have  alike  absolutely  i)asscd  to  the  ven- 
dee, discharged  of  the  lien,  and  exempted  from  the  lial)ility  of 
stoppage  in  transitu.  It  was  in  the  failuio  to  notice  this  distinc- 
tion that  Lord  Denman,  Coleridge,  J.,  arid  the  other  English 
judges,  have  been  as  wrong  on  the  one  hand  as  the  late  lamented 
Mr.  Ilenjamin  was  on  the  other. 

Tlie  case  of  Bushel  v.  Wheeler,*  about  the  incorrectness  in 
the  decision  of  which  we  have,  as  we  have  shown,  no  doubt  what- 
ever, did  noo  moet  with  the  approval  of  the  Court  of  Exchequer, 
ill  \orin;in  v,  Phillips.^  The  cases  are  very  similar,  and  the  law 
as  laid  down  in  this  latter  case,  outside  of  the  extent  to  which  the 
court  were  hanii)ered  by  the  decision  of  Bushel  v.  Wheeler,  is  ex- 
actly as  claimed  by  us  in  our  comments  on  that  case. 

In  Norman  v.  Phillips,  the  facts  were  that  the  plaintiff  was  a 
I'or  merchant  in  London  and  the  defendant  a  builder  in  Wal- 
:!' ■/  ord,  aiul  that  on  April  17  the  defendant  gave  a  verbal  order 
to  \ho  plaintiff's  traveller  for  yellow  deals,  amounting  in  value  to 
£,^V1  \4x.  4'/.,  with  directions  for  them  to  be  sent  to  the  Padding- 
ton  station  of  the  Great  Western  Railway,  to  be  forwarded  to  him, 
as  had  been  the  practice  between  the  |)arties  on  |)revious  occasions. 
On  April  19  the  deals  arrived  at  Wallingford  station,  on  which 
day  the  defendant  was  informed  by  the  railway  clerk  that  they 
were  lying  for  him  at  the  station,  when  he  said  he  would  not  take 
them.  An  invoice  was  also  8<Mit  on  April  27,  which  the  defendant 
received  and  kept;  but  it  did  not  appear  that  he  had  ever  seen  the 
timlior.  On  May  28  the  defendant  informiid  the  jilaintiff  that  he 
(locliiied  to  take  the  goods,  and  on  June  22  made  a  similar  com- 
niiiiiioation  in  writing  to  the  railway  clerk.  The  defendant,  on 
the  trial  Ijefore  Pollock,  C.  B.,  claimed  a  nonsuit,  on  the  ground 
"that  there  was  no  evidence  of  a  sullieient  acceptance"  to  satisfy 
the  Statute  of  Frauds.  The  nonsuit  was  refused,  and  a  verdict 
was  ordered  for  the  [ilaintiff,  with  leave  reserved  for  a  nonsuit  or 
venlicl  for  the  defendant.  On  a  rule  obtained,  the  plaintift''8 
counsel  relied  mainly  on  Bushel  v.  Wheeler.'^ 
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The  court  admitted  that  it  was  difficult  to  distinguish  tliis 
case  from  Bushel  v.  Wheeler,  aud  took  time  to  consider.  Wc 
think  that  there  is  no  substantial  distinction  between  Bushel  v. 
Wheeler  and  this  case,  except  that  in  the  former  case,  wiiile,  an  in 
the  latter,  the  goods  had  never  been  actually  received  by  the  de- 
fendant, the  goods  there,  which  had  in  the  mean  time  remained  in 
the  carrier's  warehouse,  subject  to  the  right  of  stoppage  in  traiifiitii, 
had  been  reconveyed  by  the  carrier,  who  all  along  had  retained 
the  actual  possession  of  them,  to  the  original  place  of  shipnuut, 
where  tlicy  were  still  held  by  the  carrier  at  hia  own  wimri";  lie 
thus  as  carrier  exercising  active  domination  over  them  after  they 
had  Iteen  refused  receipt  by  the  vendee.  In  this  respect  Bushel  r. 
Wheeler  is  a  slightly  stronger  case  for  the  defendant  than  Norniun 
V.  Phillips. 

On  the  argument  of  Norman  v.  Phillips,  the  law,  as  far  as  it  was 
considere<l  (with  tlic  usiuil  allowance  for  the  coufuunding  of  'hu 
terms  "aece|)t"  and  "recciive"),  we  think  was  correctly  stated 
Counsel  said :  "  A  delivery  to  a  carrier  name(l  by  the  vendee  is 
tantamount  to  a  delivery  to  himself;"  to  wiiicb  Alderson,  B.,  re- 
plied: "Can  there  be  an  acceiitance  so  long  as  the  buyer  lias  a 
right  to  objeet  to  the  (piality  of  the  goods?  And  is  he  pieehuled 
from  obji'ctiug  bcoause  he  directs  them  to  be  sent  by  a  partienlar 
conveyance;  ?  The  case  of  Johnson  v.  Hodgson  •  shows  that  he  is 
not."  And,  agnin,  by  counsel :  "  In  (.'olemau  c.  (Jibson''^  it  was  held 
that  a  party,  who  )uis  the  right  of  approval,  must  refuse  to  airept 
the  goods  in  a  rensoualde  time ;  aud  if  ho  does  not  be  is  to  \<o 
treated  as  having  'icce})ted  them."  Alderson,  B. :  "  There  is  no 
doubt  that,  by  retaining  goods  which  have  been  delivereii  an  an- 
rcasoual»le  time,  the  party  to  whom  they  are  ijelivered  los(;s  lii.s 
right  to  object  to  them,  and  it  amounts  to  acceptance.  But  1 
cannot  sec  how  there  was  any  acceptance  here.  The  person  to 
whose  possession  these  goods  came  was  not  the  person  to  examine 
the  (pi:ility  of  them."  Pollock,  C.  B. :  "The  defendant  ol)jectc(l  at 
the  time  to  take  th(^  gooils  away,  lie  was  not  bound  to  send 
them  back  again."  Counsel:  "There  was  evidence  to  go  to  the 
jury  of  acceptance.  He  was  told  of  th^  arrival  of  tlu^  •i:oods,  and 
afterwards  received  an  invoice  of  them,  which  he  k^  jit,  withnat 
informing  the  plaint  ill  that  he  deelined  to  reciMve  them.  Thar. 
it  is  submitted,  is  evidence  of  acceptance."  Alderson,  B. :  "III' 
nmst  acof.'pt  the  goods,  and  actuftllf/  receive  the  xoim  ,^  to  cnn- 

»  2  M.  &  NN'    (553.  Hfntnt,.',  nnil   tin;   "  m'tiiiil  r('f.'i|>l  "  <|uit.' 

'•<  1  M.  &  K.ili.  !(>»  atiotlirr.       So,    iii)t    only    must    tlifi-'  >»' 

*  'I'll' V'    ilaiii's       .    tiy  Alderson,    H.  ;  eiii'iigh    to    "  rnnHtitiili'    an   ii(;it'|>liUii"''." 

but  the  lr;iiuoil  j'lil^-    liiuiM)  !•)  iioUi'i"  tliiU  but,  I'cyotiil  tills,  llii'if  must  U-  nv  "r/fu! 

the   aeci'ptiiiiot;   is  "Hf  tliiii);,  uiidor   tho  rei;fij>t,  corirtistiiig  of  (iii  luHniil   ■ti-»'»},"  "f 
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stitutc  all  accoptmco  witliin  the  meaning  of  the  statute.  Hero 
the  goods  are  sent  in  Hie  nsiual  way,  but  when  tlioy  arrive  at  the 
carrier's  warehouse  the  ilefciidaut  refuses  to  take  them.  That 
can  scarcely  be  said  to  be  an  acceiittuu*.'."  CouumcI  :  "  Tlie  hrpso 
ui  tim<,'  made  it  a  (question  for  the  jury,  whether  tl;e  defendant  had 
accepted  tiie  goods  or  not."  Aldcrson,  B. :  '•  If  the  carrier  was  not 
tlie  defendant's  agent  to  accept  the  goods  in  the  first  instance,  I 
do  not  see  how  he  becomes  so  from  th*^  giods  being  in  his  posscs- 
aion  for  some  time.  The  strength  of  the  argument  is  ecrtainly 
the  non-<.'ominunication  of  his  refusal  to  takt-  theui."  ('ouusel : 
'•It  amounts  to  an  aceeptunco  by  ac(iuieseenee."  Alderson,  B. : 
"  Where  goods  arc  in  a  party's  own  hunds  he  has  an  ojiportunity 
oi  examining  them  ;  and  his  saying  notliing  in  sucIj  a  case  would 
be  evidence  of  acceptance  by  aequiescence."  Counsel :  "  Here  the 
currier  was  the  agent  of  the  defendant,  designated  by  hiui ;  and 
liL'  was  his  agent  not  only  to  receive,  but  to  aacept  the  goods." 
Alderson,  J>. :  "No;  he  was  not  his  agent  to  acce]»t  them.  An 
aceeptiince  is  not  complete  ludil  the  ])arty  has  precluded  himself 
fiom  ulijceting  to  the  (piality  of  tlie  goods." 

What  was  here  ullimalely  mainly  relied  on  was  the  want  of 
prompt  notice  by  the  defendant  to  the  plaintiff  of  the  refusal  to 
receive  the  goods.  But  that,  neither  in  this  case  nor  in  Bushel  v. 
Wheeler,  is  i-eally  a  dirticully  at  all.  To  take  <iu'  case  out  of  the 
statute,  the  plaintiff  nuist  make  out  allirmatively  that  there  have 
l)een  both  aeeeptance  and  actual  reccijit.  Where  there  has  been 
n<^  ;i(!tr.al  receipt,  the  fact  of  not  giving  notice  of  a  rcfu.sal  to 
accept,  or  to  receive,  will  not  .supply  the  want  of  the  actual  re- 
ceipt of  the  statute.  Wlierc  there  has  been  an  actual  receipt,  and 
no  notice  of  refusal  to  accept,  then  an  a«'cc]»tauce,  whi<;h,  as  wc 
have  seen,!  may  be  eitlier  express  or  implied,  may  be  fairly  pre- 
sumed where,  aftei  the  actual  receipt  of  tlie  goods,  there  has 
been  jin  undue  Indding  of  them  by  ihe  vendee  without  any  notice 
ul'  their  rejection. 

But,  —  where  tlie  sale  \»  not  of  specific  goods,  so  as  in  itself  to 
imply  an  accpi-tiince,  —  in  the  nlsence  of  the  actual  receipt  re- 
quired; tb.'  :i  «ial  change  of  po.sscssicMi,  manually,  constructively, 
(»r  symbol  'all\  ;  there  is  nothing,  in  ihe  absence  of  an  actual 
receipt,  from  which  evci;  the  presumption  of  an  a<'<-ci>tan<'t'  can 
arise,  to  say  nothing  of  the  want  also  of  the  actual  receipt.     The 
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statute  prohibits  a  presumptive  receipt,  as  distinguished  from  an 
actual  receipt,  ani  re(|uire8  an  actual  receipt,  i.  e.,  such  as  would 
ordinarily  be  an  actual  transfer  of  the  possession  at  connnon  law, 
which  there  was  not  in  iJushel  «.V  heeler  or  in  Norman  v.  i'hillips. 

The  distinction  here  between  the  delivery  to  a  carrier,  where 
the  aatuitl  i»osses8ion  (or  receipt)  is  not  in  the  vendee  so  lon<;  as 
the  riiijht  of  Htoppafje  in  transitu  remains,  and  the  delivery  to  a 
servant,  which,  in  effect,  is  the  actual  receipt  of  the  vendee,  is 
marked.  In  the  latter  case  there  must  be  a  prompt  rejection, 
virtually  the  same  as  where  the  actual  delivery  has  bei.'n  made  to 
the  vendee;  or  an  acceptance,  after  an  undue  lapse  of  time,  may 
fairly  be  presumed.  Ihit,  in  the  ease  of  the  carrier,  where  tluMo 
has  been  no  actual  recei{)t  by  the  vendee,  a  fortiori  where  there 
has  been  an  express  refusal  to  receive  from  the  carrii-i-,'  there  being 
neither  acceptanco  nor  receipt,  there  is  nothini^  whatever  in  tlio 
absence  of  receipt  from  which  an  acceptance  can  lie  presumed  or 
implied.  And  hence,  in  the  absence  of  an  actual  receipt,  there  is 
no  necessity  of  notice ;  for  nothing  has  talicn  place  from  which 
an  acceptance  can  be  presumed.  And  even  if  there  had  been,  in 
the  absence  of  the  actual  receipt,  the  re(purenieuts  of  the  statute 
would  still  be  unmet. 

The  court,  unanimously,  made  the  rule  absolute,  Aldei'son,  B., 
in  delivering  his  judgment,  saying:  "The  true  rule  ap[>ears  to  nie 
to  be  that  acceptance  and  delivery  under  the  Statut(!  of  Frauds 
vii'tDiK  [s/f,  showing  the  confounding  of  accepting  with  recei|)tj 
sucli  an  acceptance  as  i)recludes  the  purchaser  from  object  iiiu' 
to  the  (piality  of  the  goods;  as,  for  instance,  if  instead  of  seudiiiu; 
the  goods  l)acl\,  he  l<eeps  or  uses  them.  Here  the  gt)ods  were 
not  in  the  possession  ol'  the  party  himself,  though  the  same  rule 
would  hold  if  they  were  delivered  to  a  general  agent,  or  to  a  party 
who  is  authorized  by  him  to  examine  the  quality  of  the  goods. 
But  the  carrier  Is  <>itli/  an  agi'nt  for  the  purpose  of  carri/iiiif 
[This  is  thoroughly  aeeiirate.  IJe  is,  qn<t  ra/'rier,  not  the  agent 
of  the  vendee  either  for  accejiting  or  actually  receiving  tiic  goods 
under  the  stjiitute.  Of  course  this  has  no  application  where,  under 
the  statute,  there  have  been  acceptance  of  the  goods,  and  an  actual 
delivery  and  actual  recei|)t  l)y  the  vendee  by  a  delivery  to  him,  or 


1  In  Noiiimn  v.  I'liillips,  U  M.  &  W. 
nt  f>.  '.iH2,  ii  (Imiht  is  cxipn.'s.stMl  liy  Alili^-- 
8011,  B.,  as  to  till'  iiiatt'iiality  dI  tlii'  I'vi- 
deiife  tlmt  Ihv  di'lViidaiit  ri-fiihcil  to  ri'i-civc 
tho  h<mk1s  fnim  tin-  <'anii'r.  Tliis  iKiubt 
evidently  anscs  from  tlii-  t'niiuri'  to  notirf 
tlie  dixtiiution  lictWfit)  "I'luHiii^'  t<!  rcci-ivc 
the  piod.s  and  a  n'riiMvii  t<i  acivpt  tlii'iii, 
witliin  tilt'  nienniiiK  iri  the  statute.  W« 
think  the  eviden'-*'  of  the  vendnr's  refusal 


to  reiH'ivp  the  floods  from  the  raiiii'r  was 
lioth  adini^.siiilc  mid  niateiial.  So  li.n;;  as 
the  [lo-ssfHsioii  of  the  floods  was  in  the 
currier  he  was  the  iifjent  of  the  shiiiji'T  to 
deliver  them  ;  unil,  therefore,  evideUi'i'  of 
the  refusal   to  receive  the  j^oods  from  the 

carrier  was  evideii )f  retiisini,'  to  ri'ceivo 

them  from  the  shipiie,,  —  the  veudcM' ; 
mill,  theri'fore,  that  there  was  no  actual 
receijit  of  them  under  tiw  statute. 
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to  his  agent  or  servant,  or  to  his  own  ship.  Or  there  may  he  in 
the  hvtter  case  an  actual  receipt  and  no  acceptance.]  ;  and  hero 
the  jmrchasor  himself  immediately  refused  to  take  the  j^oods.  If 
a  carrier  is  not  originally  an  agent  to  accept  [?  receive.  He  in, 
ill  fact,  as  carrier,  neither  an  agent  to  receive  or  accept.]  the 
iroods,  he  cannot  be  made  so  by  mere  lapse  of  time."  The  other 
judges  concurred  in  the  decision.  Alderson,  !>.,  said  further: 
"  If  it  had  not  been  fur  the  catio  of  liushel  v.  Wheeler  1  should 
have  said  there  was  no  evidence  whatever  for  the  jury  of  accept- 
ance." The  rest  of  the  court  were  evidently  of  the  same  opinion 
of  the  unsoundness  of  the  decision  of  that  case,  and  so  far  us  the 
(-oiirt  of  Exchequer  could  reverse  a  decision  of  the  Court  of 
Queen's  iJeiich,  liiishel  v.  Wheeler '  is,  in  eilect,  declared  not  law 
hv  Nurnian  v.  Phillips;'''  which  latter  case,  though  there  is  not  in 
it,  even,  an  exact  appnjciation  of  the  dilTerciicc  between  the  ac- 
cepting and  the  actual  receii)t  of  the  statute,  is  much  more 
intelligently  decided  than  is  the  former  utterly  unti<'iiiible  case. 

Jieiijamin  incorrectly  says,'*  and  with  him,  with  .similar  incor- 
rectness, concur  many  of  the  law  writers,  both  English  ami  Amer- 
ican *  (even  that  usually  extremely  accurate  writer,  Blackburn, 
sharing  in  the  mistake),  —  "  It  is  settled  that  the  receipt  of  goods 
l)y  a  carrier  or  wliarlingor  appointed  by  the  purchaser  does  not 
const itiile  an  acceptance,  these  agents  having  authoiity  onli/  to 
rrci-ivc,  not  to  accept  the  goods  for  their  employers.  .  .  .  It  is  well 
settled  that  the  delivery  of  goods  to  a  common  ciirricr,  d  fortiori 
t(»  one  specially  designated  by  the  purchaser  for  cf^iv  /ancetohim 
or  to  a  place  designated  by  him,  constitutes  an  actual  receipt  by 
the  purchaser.  In  such  cases,  the  carrier  is,  in  contemplation  of 
law,  the  bailee  of  the  person  to  whom,  not  l)y  whom,  the  goods  are 
scut,  the  latter  in  eiuploying  the  carrier  being  considered  as  an 
aiicnt  of  the  fornuM-  for  that  iturjiose.  It  must  not  be  forgotten 
that  the  carrier  only  represents  the  purchaser  for  the  purpose  of 
rcirivin;f,  not  accepting  tbe  goorls.  The  law  in  the  United  States 
is  (be  same:  Cross  r.  ( >'I)onnell,'  (\iulkins  v.  Uellman."'* 

This,  we  think,  will  be  evident,  from  what  we  have  written,  to 
Kr  palpal»ly  imsonnd.  The  mistake  arises,  clearly,  from  the  fail- 
ure in  .so  many  of  the  English  cases  relied  on  by  the  text-writers. 


>  8  .Fur.  r,-M. 

■^  14  M.  &  \y.  277. 

3  ll.'DJ.  on  .Sales,  §,;>  IrtO,  ISl. 

*  Fur  sonu'  of  ilifin,  .si-i-  Mliickb.  r>n 
Siilcs,  2.1  .-.l.  17.  22  ;  I!r.  on  St.  of  Fr. 
§§  ■■'•'27  f>,  32S  :  Wotxl  on  Si.  of  Fr.  f.r.S  ; 
:i  I'ars.  on  Con.  7th  i-il  fi3,  Ti-t  ;  *  47, 
•  IS  :  Ch.  on  Con.  9th  .■>!.  U74  :  N<'w- 
Mi'iik  on  S.ili'S,  )(  28.").  Hut  sci-,  rniilnr, 
'.i  Add.  on  Con.  8th  cd.  433-435  ;  *  1»18, 


*!tl9;  and  Ciniiib.  on  .Siil.\s,  1><4-I8<i. 
Tlif  iitithority  of  a  carriiT  '/!/■?  carrier  i.s  to 
ottrry  ami  ili-liver,  not  to  •'ac'(M'|ii "  and 
"at'tnally  r>-'-Miv(- "  for  the  vendee.  Other 
i|neHti..n>.  ar.-e  out  of  hills  of  ladinj;,  wiiieh 
We  eonsider  in  a  later  volume  of  \h'\>  work, 
in  liwu.ssini^  the  suhjett  of  sUi/ipiuje  in 
Irnn.iitu. 

1  44  N.  Y   rtfil. 

0  47  N.  V    44y. 
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to  give  due  effect  to  the  terms  in  the  statute,  accept  and  actually 
receive  ;   the  statute  implying  that  some  part  of  the  goods  pur- 
chased shall  not  only  bo  accepted  by  the  buyer  as  the  very  subject 
of  the  contract,  but  that  there  shall  be  an  actual  transfer  of  the 
possession  ;  which  change  of  possession  must  be  an  actual  change, 
tliough  to  effect  such  transmission  the  delivery  may,  as  usually  ut 
common  law,  be  manual,  constructive,  or  symbolical.     The  carrier, 
then,  qua  carrier,  is  neither  tiie  agent  of  the  vendee  to  accept,  or 
actually  receive  the  goods  under  the  statute ;  but  is  simply,  as 
was  held  by  the  Court  of  Kxchecpier,  in  Norman  v.  Phillips,'  as 
expressed  by  Alderscm,  H.,"  only  an  agent  for  the  purpose  of  car- 
rying."    And,  therefore,  as  long  as  the  carrier  holds  the  goods 
as  carrier,  and  the  goods  have  not  come  into  the  actual  possession 
of  the  vendee  (such  possession  being  either  manual,  constructive, 
or  symbolical),  and  the  right  of  itoppatje  in  trannitu  still  continues 
to  exist  with  reference  to  them,  so  long,  we  think,  it  is  clear  there 
has  been  no  such  actual  receipt  of  them,  —  much  less  from  that 
fact,  any  implication  arising  of  that  entirely  different  thing,  tlic 
acceptance  of  the  statute,  —  which  furnishes,  with  the  acceptance, 
the  evidence  to  make  the  contract  be  deemed  "  good,"  under  tlio 
requirements  of  the  seventeenth  section  of  the  Statute  of  Frauds. 
The  carrier,  as  such,  is  in  no  sense  the  agent  of  the  vendee, 
either  to  accept  or  actually  receive  under  the  statute.     The  fact 
that  the  vendee  instructs  the  vendor  to  ship  the  goods  by  a  par- 
ticular route  or  by  a  named  carrier,  docs  not  make  the  carrier  his 
agent,  either  to  accept  them  or  to  take  the  actual  receipt  or  iiosscs- 
sion  of  them  for  him,  under  the  statute.     The  carrier  becomes  the 
shipper's  agent  to  receive,  carry  and  deliver  the  goods.     After  the 
goods  are  received  by  the  carrier  to  be  carried,  they  still  remain 
at  the  disposition  and  under  the  control  of  the  shipper,  who  can 
direct  them,  then,  at  his  will ;  clearly  showing  that  the  receint  is 
for  him.     Again,  he  may  consign  them  to  a  particular  person; 
but  that  person,  therefore,  is  not  bound  to  accept  the  consignment. 
The  consignee  may  refuse  to  accept  the  goods  or  pay  the  freiaht : 
in  which  case,  clearly,  the  property  remains  in  the  shipjier,  and  Ids 
goods  are  liable  for  the  freight ;  the  consignee,  except  by  his  own 
will,  having  no  such  liability  imposed  upon  him  by  the  act  of  the 
consignor.     But  when,  at  the  j)lace  of  shipment,  the  goods  arc  de- 
livered, by  the  authority  of  the  vendee,  to  his  agent,  or  to  his  shiji, 
so  th.at  there  is  an  actual  transmutation  of  the  property  an<l  jx'S- 
session  in  and  to  him,  so  that  the  vendor's  possession,  control, 
lien,  and  right  of  stoppage  in  transitu  are  gone  ;  then,  and  not  till 
then,  we  think,  —  outside  of  the  question  of  acceptance  and  actual 

»  14  M.  &  W.  277. 
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receipt  of  a  "  part  of  the  goods,"  —  arc  the  requirements  of  tho 
statute  met  as  to  the  actual  receipt  required  under  tho  statute ; 
the  acceptance,  even  then,  where  the  facts  do  not  show  an  accept- 
ance as  well  as  an  actual  receipt,  being  still  open  until  exercised 
by  the  vendee,  expressly  or  impliedly. 

In  Ciiapman  v.  Morton,'  which  was  a  case  of  sale  by  sample,  tho 
(icieiulaiit,  after  tho  receipt  of  the  goods,  on  examination  of  them, 
cliiinicd  tiiat  they  were  not  according  to  samjtle,  and  notified 
tho  vendors  that  ho  repudiated  the  sale ;  Init,  sultseqticntly  advcr- 
tiscd  the  goods  for  sale  in  his  own  name,  and  sold  them  in  his  own 
iiaino.  In  an  action  for  the  price  of  the  goods,  as  goods  sold  and 
(It'liverod,  the  court  held  that,  notwitlistanding  the  vendee's  notice 
of  rescission,  he,  in  thereafter  treating  them  as  his  own,  had  ac- 
cepted tliem.  This  case,  though  not  under  the  Statute  of  Frauds, 
is  applicable ;  the  acceptance  here  being  exactly  tho  acceptance? 
of  the  statute.'* 

Where  an  order  for  goods  made,  and  for  others  to  be  made., 
forms  one  entire  contract,  acceptance  of  the  former  goods  will  take 
the  case  out  of  the  statute  as  regards  the  latter  also.'' 

In  Lillywhitc  v.  Devercux,*  tho  court  held,  that  if  the  conduct 
of  a  defendant  in  dealing  with  goods  already  in  his  possession,  is 
wjiolly  inconsistent  with  the  supposition  that  he  has  not  tho  pos- 
session as  owner,  —  as  if  he  sells  or  attempts  to  sell  the  goods,  or 
if  ho  disposes  absolutely  of  the  whole  or  any  j)art  of  them,  or  at- 
tempts to  do  so,  or  alters  the  nature  of  the  property,  or  the  like, 
—  he  may  be  properly  said  to  have  accepted  and  actually  received 
such  goods,  so  as  to  take  the  case  out  of  the  Statute  of  Frauds, 
where  there  has  been  a  cimtract  under  which  lie  has  held  the  goods 
in  possession,  ihit,  in  this  case,  where  A.,  being  himsolf  yearly 
tiiiant  of  a  house  to  U.,  under-let  the  house  and  furniture  at  a 
weekly  rent  to  C,  A.,  being  desirous  of  getting  rid  of  his  tenancy 
at  tho  end  of  the  cm-rent  year,  offered  to  sell  the  furniture  to  C. 
for  £')() ;  which  C.  thought  too  much,  but  verl)ally  agreed  to  have 
it  valued,  and  to  pay  so  much  as  it  should  be  found  worth,  on  U.'s 
agreeing  to  accept  him  as  his  tenant  instead  of  A.     The  furniture 


Ml  M.  &  W.  .^34. 

"  Si'f  I'uitliiT,  iw  to  tleiiling  with  goods 
lii'iiii;  ail  iicc'(;|(tiince  of  tlii'in,  by  tin;  vcn- 
ili'i',  iit'tiT  his  iK'timl  rccnipt,  Strt'ot  v. 
Blav,  ->  !!.  &  Atl.  45t) ;  Hoinciistle  v.  Fur- 
ivti,  a  ».  .t  Al.l.  497  ;  I'liikcr  o.  Paltner, 
4  H.  .t  Aid.  3.S7  ;  ("iiinpbcdi  v.  Floiniii),', 
1  A.  &  K.  40  ;  Hunt  v.  Silk,  5  East,  449  ; 
Oolmiaii  V.  Gihson,  1  M.  &  Rob.  168; 
Ilrali  V  V.  Utly,  1  Cow.  34.''» ;  Liiwrenci' 
V.  I)afi>,  3  Joliiia.  Ch.  23,  42.  And  ns  to 
the  right  of  the  vendor  to  resell  the  ((oods 


on  aeoount  of  tho  vondeo,  on  the  wrongful 
rt'|uitliati(>ii  of  tht?  floods  by  the  latter, 
Sands  I.  Tavlor,  .">  .lolms.  395  ;  Oirurd  v. 
Tuiniiut,  r,  S.  &  K.  19. 

^  Scott  r.  Till'  Kastern  Counties  Uy. 
Co.,  12  M.  &  VV.  33  ;  Mills  v.  Hunt,  17 
Wend.  333  ;  20  Wend.  431  ;  Biildey  v. 
Parker,  2  It.  &  C.  37  ;  Shirley  v.  Hey. 
ward,  2  H.  Bl.  509  ;  Elliott  v.  Thomas,  3 
M.  &  W.  170. 

♦  15  M.  &  W.  285,  291. 
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was  valued  at  jC80,  which  C.  refused  to  give,  but  then  offered  tho 
j£oO.  Ik'fore  the  ex|iiniti()ii  of  the  year,  au  agent  of  A.  took  tho 
key  out  of  tlie  door  and  gave  it  to  C,  telling  him  tlmt  he  must 
settle  with  A.  himself  about  the  furniture.  JJ.  refused  to  iiecipt 
C.  as  iiis  tenant,  and  he  continued  to  occupy  the  house  and  use 
the  furniture  as  before,  but  continually  giving  notice  to  A.  to  take 
away  the  furniture,  which  ho  refused  to  do ;  and  aftrr  a  lapse  of 
three  months,  ('.  sent  it  to  a  {daro  '>f  deposit,  and  notilied  A.  It 
was  held,  on  these  facts,  that  there  was  no  evidence  of  an  accept- 
ance by  C.  of  the  furniture,  under  a  contract  of  sale,  to  satisfy 
the  statute. 

Farina  v.  Home'  is  another  case  where  Bushel  v.  Wheeler''^ 
was  relied  on,  and  where  again  the  Court  of  Exche(|uer  refused 
to  follow  the  principle  of  that  case,  and  where  the  clear  distinc- 
tion which  we  have  taken  as  between  the  acceptance  ami  the 
actual  receipt  of  the  statute  (and  which  in  so  many  cases  in 
the  Knglish  Court  of  Queen's  i»ench  has  been  singidariy  ignored) 
is  sustained.  Tho  case,  too,  in  clfect,  like  Norman  v.  I'iiillips,' 
is  opi)osed  in  principle  to  the  doctrine  laid  down  l>y  Denjamiii 
and  other  writers,^  as  to  the  carrier,  <jn(t  carrier  (and  if  carrier, 
then  warehouseman),  being  the  agent  of  the  vendee  to  actually 
receive  the  goods  to  satisfy  the  statute. 

The  case  of  Farina  v.  Home  was  an  action  for  goods  sold  innl 
delivered.  The  defendant,  residing  in  London,  verbally  ordered 
from  the  plaintiff  at  Cologne,  in  Jidy,  184;j,  goods  for  the  price 
of  X15,  to  be  shipped  to  the  defendant.  The  goods  were  ac- 
cordingly sent  by  the  plaintiff  to  his  shipping-agent  in  fit^ndtiii, 
named  IJrenchlcy,  who  received  them,  and  warehoused  them  with 
one  IJarber  (a  wharlinger),  at  the  same  time  informing  tliotle- 
fendant  of  their  arrival.  On  receipt  of  the  goods,  iJarlier  handed 
to  lircn(!hley  a  delivery  warrant,  dated  2lst  July,  whereby  tlie\ 
were  made  deliverable  to  Brenchley  or  his  assignee  l»y  indorse- 
ment, on  payment  of  rent  and  charges  from  the  ^otli  of  .Inly 
Brenchley  foithwith  indorsed  and  sent  it  to  the  defendant,  wlm 
kept  the  warrant  for  about  ten  months,  and,  although  repeatedly 
applied  to  to  pay  the  price  of  and  charges  on  the  goods,  be  diil 
not  do  so;  and  he  refused  also  to  give  back  tin;  warrant,  saying 
that  he  had  sent  it  to  his  sidicitor,  and  that  he  intended  to  defend 
the  action,  for  he  had  never  ordered  the  goods,  adding  that  tliey 
would  remain  for  the  present  in  bond.  The  statute  being  relied 
on,  the  question  was  left  to  the  jury  whether  the  defendant  liiel 
accepted  and  actually  received  the  goods  ;  the  court  directing  tl'.v; 


»  16  M.  k  \V.  119. 
«  9  Jiir.  fi32. 


»  14  M.  &  W.  277. 
■•  .Sco  ii)i/r,  p.  ;'iii3. 
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jury  that,  to  amount  to  this,  the  acts  of  the  vendee  must  show 
liis  intention  of  tukinjj  possession  of  the  goods  as  owner.  The 
jury  found  for  the  phiintilT  for  .£10  11».  The  Court  of  Kx- 
L'iieiiuer  set  aside  the  verdiet,  and  ordered  a  new  trial.  Parke, 
15.,  in  delivering  the  unanimous  judgment  of  the  court,  said, 
"  On  a  motion  for  a  new  trial  we  intimated  our  opinion  that  there 
was  evideneo  to  go  to  the  jury  of  the  defendant's  arcrptnuiw  of 
tlic  goods  hy  retaining  the  delivery  warrant ;  but  defendant's 
counsel  insisted  that  there  was  no  suthcient  evidence  of  the  actual 
receipt  of  the  goods,  that  is,  the  deliver  if  of  the  possession  of 
the  goods  on  l)ehalf  of  the  vendor  to  the  vendee,  and  the  receipt 
ol  the  possession  by  the  vendee ;  and  that  the  delivery  and  re- 
ceipt of  the  warrant  was  not  in  elVcct  the  same  thing  as  the 
(hlirerif  and  receipt  of  the  goods  ;  and  we  are  all  of  that  opinion. 
That  warrant  is  no  more  than  an  engagement  by  the  wharlinger 
to  deliver  to  the  consignee  or  any  one  he  may  appoint ;  and  the 
wliariinger  holds  the  goods  as  the  agent  of  the  eonsignee '  (who  is 
the  vendor's  agent),  and  his  possession  is  that  of  the  consignee 
until  an  assignment  has  taken  place  and  the  whtirfinger  has 
attorned,  so  to  speak,  to  the  assignee,  and  agreed  with  him  to 
hold  for  him.  Tiien,  and  not  till  then,  the  wharlinger  is  the 
agent  or  bailee  of  the  assignee,  and  his  possession  that  of  tlie  as- 
signee, and  then  only  is  there  a  constructive  delivery  to  him.  In 
the  mean  time  the  warrant,  and  the  indorsement  of  the  warrant, 
is  nothing  more  than  an  ofVer  to  hold  the  goods  as  the  warehouse- 
man of  the  assignee.^  We  all,  therefore,  think  that  though 
there  was  sullieient  evidence  of  the  acceptance,  if  the  goods  had 
been  delivered  to  the  defendant,  tliere  is  none  of  the  receipt ;  and 
therefore  there  must  be  a  new  trial." '^    The   distinction,   even 


'  " f.'oHs/r/iirir "  is  the  word  usctt  here; 
Imt  tlif  ((iiiti'Xt  shows  this  is  ii  inistnko. 
Till'  viTv  next  words  show  this:  "  Wiio  is 
tlic  vendor's  iigi'iit,"  till'  veiiclor  t)(;iii<;  tiie 
(■uiisijiiiDi',  iiiid  ills  iif,'t'nt  tile  coiisigncn. 
Tlif  idiiiM'tioii  is  a  iiiiiti.'riiil  one  to  the 
aiiiiiiiiiiit  mid  sense.  The  next  us<'  of  the 
Word  "  eopsi^'nce  "  wo  hiivi!  nuoted  is  cor- 
rect in  the  text  of  the  rejiort. 

'•'  Precisely  iis  is  the  hill  of  lading  "  an 
offer  to  iioid  the  yoods  "  for  the  colisi^'nee 
wliere  tiiere  is  a  liill  (if  hidini,'.  And  us, 
ill  the  case  of  the  warehouseman,  until 
there  has  lieeii  all  actual  tlelivery  of  the. 
pMids  hy  their  luanuiil  transfer,  or  ii  con- 
structive (hdivery  hy  such  "  nttorninent," 
the  lien  of  the  vendor  contiiiueH  in  the 
ri;^lit  of  stiippixjc  in  IrinmUit,  and  the  ac- 
tual receipt  of  the  floods  lUid  their  nctual 
or  constructive  possession  are  not  in  the 
vendee  ;  so  eiiually  is  it  where  the  <;oods 


nre  in  the  possession  of  the  carrier,  —  qud 
carrier,  —  his  possession  being  a  iMtnt'.nu- 
ance  of  that  of  the  vendor  until  the  goods 
have  come  into  the  actual  or  constructive 
j)ossessioii  of  the  vendee,  so  as  to  extin- 
guish the  right  of  s/iiiipinji:  in  transitu. 
I5ut  in  I'.ushei  v.  Wheejer,  8  ,(ur.  .132,  and 
Norman  v.  IMiillips,  14  .M.  &  W.  277,  there 
seems  not  to  have  heeti  any  liill  of  lading 
or  warehouse  warrant  transferred  ;  and, 
therefore,  there  was  not,  as  in  Farina  v. 
lloiiie,  ItJ  M.  &  W.  Hit,  even  a  transfer 
of  the  liiilici'i  of  possession,  much  less  of 
the  possession  itM'lf,  whii'ii,  as  u  continu- 
ance of  the  Vendor's  possession,  reall)"  re- 
inaineil  in  the  vendor.  Farina  v.  Home, 
therefore,  in  this  respect,  goes  evi'ii  farther 
than  Uushel  v.  Wheeler,  or  N<jrman  i'. 
Phillil>s,  though  in  principle  in  entire  ac- 
cord with  the  hohling  in  the  latter  case. 
8  And  see  liill  v.  Bainent,  i)  M.  &  W. 
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here,  between  "  acceptance  "  and  "  receipt "  is  not  as  clear  as  it 
would  be  if  these  terms  were  not  so  generally  confounded  as  they 
are  in  the  cases. 

In  Walker  v.  Nussey,-  which  was  an  action  for  goods  sold  and 
delivered,  the  goods,  having  been  actually  received  by  the  defend- 
ant, were  returned  within  two  days  of  their  receipt  as  inferior 
to  sample,  and  the  jury  liaving  found  that  they  were  returned  in 
a  reasonable  time,  and  that  there  was  therefore  no  acceptance  of 
the  goods  to  take  the  case  out  of  the  statute,  the  verdict  was 
sustained.  The  presumption  in  this  case  would  seem  to  be  that 
the  goods  were  not  equal  to  sample,  and  were  therefore  properly 
rejected,  —  not  being  the  goods  which  were  purchased,  and  which 
by  the  purchase  by  sample  were  agreed  to  be  taken  as  the  sub- 
ject of  the  purchase  if  they  conformed  to  the  sample.  Sec  the 
latter  portion  of  this  Part,  where  the  effect  of  a  sale  by  sample, 
as  in  itself  an  acceptance  where  the  bulk  conforms  to  the  sample, 
is  considered. 

There  is  an  intimation  by  Maule,  J.,^  in  Beaumont  v.  Brengeri,^ 
during  the  argument  of  the  case,  that  there  might  be  an  actual 
transfer  of  the  possession  or  an  actual  receipt  of  the  goods 
under  the  statute,  and  yet  the  vendor  retain  his  lien  for  the  price. 
But  the  decision  itself  is  inconsistent  with  that  view.  The 
case  was  one  where  it  was  held  that  the  dealing  with  a  carriage 
was  sufficient  to  show  an  acceptance  and  actual  receipt  of  it, 
even  though  it  remained  in  the  custody  of  the  vendor.  The 
ground  upon  which  the  decision  was  based  was  that  the  vendor 
had  ceased  to  hold  the  carriage  as  owner,  and  merely  held  it  as  a 
warehouse-keeper  for  the  vendee.  Having  ceased  to  be  owner, 
and  retaining  "  possession  merely  in  the  character  of  agent"  (as 
it  was  held  in  the  case  that  he  did),  with  his  possession  as  owner 
his  lien  as  owner  was  necessarily  gone. 

Lord  Denman,  C.  J.,  in  Curtis  v.  Pugh,*  again  shows  the  con- 
fusion of  his  mind  in  reference  to  the  terms  "  acceptance  "  and 
"actual  receipt"  of  the  statute.     In  the  cas(   tried  before  him, 


36;  Hanson  v.  Armitagc,  5  B.  &  Aid.  557; 
Howe  t>.  l^ilnier,  3  B.  &  Aid.  321 ;  Ben- 
tall  V.  Burn,  3  B.  &  Cr.  423  ;  Zionlger  v. 
Samuda,  7  Taunt.  265.  And  see  the  nisi 
prius  case  of  Gorman  v.  Boddy,  2  C.  &  K. 
145,  which  was  a  case  of  the  sliipment  of 
goods  !iy  a  carrier  named  by  the  vendee  ; 
and  although  Cresswell,  J.,  intimates  that 
there  might  be  a  delivery  to  the  carrier  as 
the  defendant's  agent,  be  refers  to  the  pos- 
session of  the  goods  as  being  in  the  carrier. 
As  a  general  rule,  the  carrier  in  receiving 
Koods  receives  them  for  the  shipper,  his 
duty  being  to  carry  and  deliver  them  as 


the  shipper  may  direct.  As  between  the 
vendor  aud  vendee,  the  carrier's  duty,  in 
their  delivery  by  the  ship,  is  to  di'liwr 
them  for  the  shipper  (who  can  direct  tlicm 
as  he  pleases),  not  to  receive  them  for  tlie 
consignee,  who,  at  the  time  of  tlio  receipt, 
is  usually  unknown  to  the  carrier.  After 
the  shipment  of  the  g:)ods  the  shipper,  by 
the  bill  of  lading,  can  control  them  at 
will. 

16  M.  &  W.  302. 

At  p.  308. 

6  C.  li.  301. 

10  Q.  B.  111. 
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notwithstanding  the  jury  found  that  the  defendant  had  not  dealt 
with  the  goods  so  as  to  make  them  his  own,  and  l)ad  done  no 
more  than  was  necessary  for  an  examination  of  their  quality,  a 
verdict  was  entered  for  the  plaintiff ;  leave  being  reserved  to 
enter  a  nonsuit.  The  court  above,  including  Lord  Dcnman  him- 
self, were  unanimous  for  a  nonsuit.  In  this  case  there  was  an 
actual  leceipt;  but  the  evidence  showed  a  rejection  of  the  goods 
after  their  actual  receipt.  Lord  Denman  said,  "  There  must  be 
both  a  delivery  and  an  acceptance.  Hero  the  evidence  showed 
a  rejection."  That  is,  in  this  case,  there  was  an  actual  receipt  of 
the  whole  of  the  goods,  but,  in  addition  to  that,  there  must  be  an 
acceptance  of  them  ;  namely,  an  approval,  —  a  taking  to  them  as 
the  subject  of  the  contract.  Patteson,  J.,  says,  "  If  he  had  looked 
them  over  and  selected  them  long  before,  and,  when  they  came  to 
his  warehouse,  had  refused  to  have  them,  that  would  not  be  a 
case  of  goods  sold  and  delivered."  No!  nor  would  it  answer 
the  requirements  of  the  statute.  It  would  be  an  acceptance  of 
the  goods  under  the  statute,  but  a  refusal  to  receive  them, 
—  the  exact  converse  of  the  actual  receipt  required.  And, 
again,  Patteson,  J. :  "  A  confusion  sometimes  arises  in  applying 
the  Statute  of  Frauds  to  the  case  of  goods  sold  and  delivered. 
If  the  purchaser  actually  takes  the  goods  into  his  possession, 
that  is  an  acceptance  [the  meaning  of  this  is  a  little  indefinite] 
independent  of  the  statute  ;  but  there  may  be  an  acceptance 
suihcient  to  satisfy  the  statute,  which  may  yet  not  support  an 
action  for  goods  sold  and  delivered." 

If  by  this  is  meant,  which  we  scarcely  think  it  is,  that  as  the 
acceptance  is  an  independent  entity  from  the  actual  receipt  of  the 
statute,  there  may  be  an  acceptance  without  an  actual  receipt;  and, 
therefore,  that  there  may  be  an  acceptance  unaccompanied  by  a 
delivery,  without  which  latter  the  action  for  goods  sold  and  deliv- 
ered will  not  lie,  then  this  exactly  accords  with  our  whole  conten- 
tion in  this  Part.  But  this  distinction  is,  as  we  have  shown,  one 
that  has  been  entirely  lost  sight  of  in  the  Court  of  Queen's  IJench 
in  an  immense  number  of  cases;  and  we  doubt  if  this  was  the  mean- 
ing of  Patteson,  J.,  in  this  instance.  If  the  language  is  used  in  the 
souse  that  there  may  be  an  acceptance  and  actual  receipt  to  satisfy 
the  statute,  and  yet  not  be  sufheient  to  sustain  a  count  for  goods 
sold  and  delivered,  then  we  answer  t  Yes,  an  acceptance  and 
actual  receipt  of  some  "  i)art  of  the  goods  so  sold  "  is  sufficient  to 
satisfy  the  very  language  of  the  statute  ;  and  even  a  sample,  if 
taken  out  of  the  very  bulk  of  the  goods  sold,  is,  as  wo  have  seen 
xupra,  a  sufficient  part.     But,  of  course,  this  will  not  sustain  a 

VOL.  II.  24 
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count  for  goods  sold  and  delivorcd  for  the  whole  of  the  goods 
when  nothing  but  a  mere  sample  has  been  delivered. 

But,  we  think,  where  the  ivhole  of  the  goods  have  been  accepted 
and  actually  received  so  as  to  satisfy  the  statute,  then  the  action 
for  goods  sold  and  delivered  will  be  sustained,  and  no  exception 
whatever  to  this  rule,  which  we  have  not  found  stated  elsowliore 
in  text-book  or  cases,^  occurs  to  us.  We  do  not  say  that  the  con- 
verse of  this,  lamcly,  that  no  action  for  goods  sold  and  delivered 
can  be  sustained  unless  there  have  been  an  acceptance  and  actual 
receipt  under  the  statute  ;  that  is  a  question  which  we  intend  con- 
sidering in  subsequent  parts  of  this  work. 

There  are  cases  wliich  hold  that  the  action  for  goods  sold  and 
delivered  will  lie  where  there  is  a  contract,  as,  for  instance,  whore 
there  has  been  a  memorandum  in  writing  of  the  contract,  or  a 
part  payment ;  and,  therefore,  where  there  iiave  been  an  accept- 
ance and  an  actual  receipt  of  a  part  of  the  goods  in  cases  where 
there  has  been  a  passage  of  the  ])roperty  by  an  assignment  of  the 
bill  of  lading,  so  that  an  action  for  an  injury  to  th.e  goods  woidd 
be  properly  brought  by  the  consignee.  In  such  cases  it  has  been 
hold  that  the  action  as  for  goods  sold  and  delivered  would  lie,  and 
yet  that  (he  receipt  of  the  carrier,  g'urf  carrier,  would  not  be  tlie 
actual  receipt  by  the  consignee  of  the  whole  of  the  ^oods,  where 
that  was  the  evidence  to  show  the  existence  of  a  contract  within 
the  Statute  of  Frauds.  The  cases  we  have  cited  in  this  and  in  the 
next  succeeding  Part  clearly  establish  that  there  have  been  no 
accc[»tance  and  actual  receipt  of  the  whole  of  the  goods  to  satisfy 
the  statute,  so  long  as  the  vendor's  lion  or  right  of  stoppage  in 
transitu  intervenes  to  prevent  the  actual  transfer  of  the  possession 
to  the  vendee.  But  in  all  cases  where  the  whole  of  the  goods 
have  been  accepted  and  actually  received,  to  satisfy  the  statute,  an 
action  for  the  price  as  for  goods  sold  and  delivered  will  lie. 

But  we  have,  so  far,  found  no  case  where  it  has  been  claimed 
that  the  tvhole  of  the  goods  have  been  accepted  and  actually  re- 
ceived under  the  statute,  but  what,  if  that  were  sustained,  a  count 
for  goods  sold  and  delivered  should  also  be  hold  to  lie.  We  sub- 
mit this  as  a  test,  to  which  no  exception  whatever  occurs  to  us ; 
and  on  principle  we  can  see  no  room  for  such  exception.    AVe 


1  In  Curtis  v.  Vng\\,  10  Q.  B.  Ill,  it- 
self, we  find  an  intiuiiitinn  l)j'  counsel,  in 
reply  to  Pattesoii,  J.,  which  points  in 
the  tlircction  we  have  indicated;  thus  (at 
p.  114):  "The  plaintilF  here  does  not  rely 
on  an  acceptance  of  part.  The  ivhok  quan- 
tity of  goods  is  put  into  his  hands ;  and 
he  is  to  explain  why  he  does  not  pay  for 
them."    We  think  that  in  Curtis  v.  Pugh, 


10  Q.  B.  Ill,  notwithstanding,' tlie  lioldin.: 
in  the  case  to  the  contrary,  there  arc  bi'th 
an  acceptance  and  an  actual  re('i'i[it  of  tlio 
goods  within  the  meaning  of  the  stattifi'. 
See  Bog  Lead  Jlininj,'  Go.  v.  Montn;,'m',  V 
C.  B.  N.  H.  481;  (Jusiick  v.  IJobiiisoii,  1  B. 
&  S.  2ftl>.  And  see  the  i|uestion  fully  I'on- 
sidercd,  supra,  in  this  and  in  the  next  suc- 
ceeding Part. 
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repeat,  where  there  have  been  no  acceptance  and  actual  receipt  of 
a  pai;t  of  the  goods,  and  it  is  chiimcd,  as  in  Bushel  v.  Wheeler,^  in 
Norman  v.  Phillii)S,2  and  in  many  other  cases,  that  there  have 
been  an  accefttance  and  actual  receipt  of  the  whole  of  the  f/oods,  if 
an  artion  as  for  goods  sold  and  delivered  will  not  lie,  then  the 
requisites  of  the  statute  with  respect  to  the  acceptance  and  actual 
receipt  have  not  been  met.  And  while  we  have  nowhere  met  with 
this  test  sto,tcd,  no  possil)le  case  even  of  an  exception  to  this  rido 
occurs  to  us,  and  we  think  the  test  in  the  precise  terms  in  which 
we  have  stated  it  is  an  infallible  one.  So,  again,  on  the  same 
])rinciple,  where  the  whole  of  the  goods  have  been  accepted  and 
actually  received,  the  vendee  becomes  the  absolute  owner,  and  can 
maintain  trover  for  the  goods.^ 

The  case  of  Curtis  v.  Fugh*  is,  unlike  nearly  all  the  cases  in 
tlie  Queen's  Bench  (resulting  from  their  improperly  confounding 
the  accei)ting  and  the  actual  receiving  of  the  statute,  as  though 
these  terms  were,  in  eCl'cct,  synonymous),  a  valuable  one,  whether 
rightly  or  wrongly  decided,  on  the  question  of  the  acceptance  un- 
der the  statute,  independent  of  the  actually  receiving  thereunder. 
This  was  a  sale  of  two  hogsheads  of  glue,  which  the  defendant, 
the  vendee,  actually  received  in  his  own  warehouse,  and  which,  as 
the  jury  found,  accorded  with  the  description  o<^  glue  bought  by 
him.  Me  unpacked  the  whole  of  the  glue  and  put  it  into  twenty 
l)ags,  and  then,  claiming  that  the  glue  was  inferior,  refused,  in  the 
words  of  the  case,  to  "accept"  it.  The  plaintiff  refused  to  take 
the  glue  back  because  it  had  beon  unpacked  and  put  into  bags. 
The  defendant  repacked  the  whole  and  sent  it  back  to  the  plain- 
tiff, who  refused  to  receive  it.  It  was  in  evidence  that  it  was  un- 
necessary to  do  more  than  take  a  cake  or  two  out  for  the  purpose 
of  examining  the  contents  of  the  hogsheads,  and  also  that  glue,  if 
taken  out  of  the  casks  in  which  it  is  packed,  cannot  be  rejjlaced 
there  in  the  same  condition.  The  jury  having  found  that  the  de- 
fendant had  not  dealt  with  it  so  as  to  make  it  his  own,  nor  done 
more  than  was  necessary  for  an  examination  of  the  quality,  the 
court  held  that,  on  this  finding,  tiie  plaintiff  sJiould  have  been  non- 
sr.itcd ;  Coleridge,  J.,  interrogatively  laying  down  the  principle 
that,  if  the  party  examines  the  goods  honrt  fide  with  a  view  of 
ascertaining  the  quality,  but  so  carelessly  as  to  do  them  great 
harm,  that  does  not  amount  to  an  acceptance,  whatever  be  the  re- 
sult of  the  examination. 

While  wc  think  that  that  which  is  above  laid  down  in  Curtis  v. 
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Pugh  *  is  correct  as  to  the  general  doctrine  of  acceptance,  whore 
goods  whicli  have  been  actually  received  are  promptly  rejected, 
showing  that  in  such  case  there  is  no  acceptance,  but  its  opposite, 
a  rejection,  we  are  more  than  doubtful  as  to  the  soundness  of  the 
decision  of  the  case  itself  outside  of  one  point  which  is  not  taken 
in  the  case.  The  purchase  was  here  virtually  of  specific  goods, 
"  Cox's  best  glue,"  and  the  glue  was  rejected  because  it  was 
alleged  to  be  inferior.  But  the  jury  expressly  found  that  it  was 
not  inferior.  Hence  the  goods  were  the  exact  goods  which  the 
defendant  had  bought,  and  which,  by  the  act  of  specifying  and 
designating  them,  he  assented  to,  accepted,  recognized  as  the  very 
goods  which  he  had  purchased.  This,  we  tiiink,  was  an  accept- 
ance of  them  within  the  meaning  of  the  statute,  and  tliat  alter 
their  actual  receipt  they  could  not  be  rejected,  if  they  were  the 
very  goods  which  he  hud  assented  to,  —  as  the  jury  in  this  case 
found  they  were,  —  as  the  very  subject  of  the  purchase.  We  think 
the  liitest  cases  in  England  sustain  this  view.  Sec  our  examina- 
tion of  them  in  the  latter  portion  of  this  Part.'^ 

^A  doubt  was  expressed  in  the  Court  of  P]xehequer  by  three  out 
of  the  four  judges  sitting  in  Saunders  v.  Topp,^  as  to  whctlicr, 
under  the  statute,  "  there  can  be,"  in  the  language  of  one  of  thcni, 
"  an  acceptance  prior  to  the  receipt,"  or,  in  the  language  of  the 
others,  "  an  acceptance  before  delivery."  *  Here  it  is  again  evidont 
how  much  the  terms  "  acceptance,"  "  receipt "  and  "  delivery  "  are 
confounded,  as  though  there  could  not  be  an  acceptance  without  a 
receipt ;  and,  as  has  been  the  case  so  often  in  the  Queen's  Hench, 
it  was  deemed  that  acceptance  merely  meant  receipt  without  re- 
jection, and  that  there  could  be  no  acceptance  which  was  not  in- 
volved in  the  receipt.  The  language  and  spirit  of  the  statute  are, 
however,  very  different.  The  provision  there  is,  as  we  liave  soen, 
ad  7inus('(im,  that  the  vendee  must  accept  and  actually  receive, 
treating  the  acceptance  and  receipt  as  essentially  dilTerent,  and 
not  only  so,  but  clearly  implying  that  the  acceptance  may  be  miulo 
and  yet  never  be  followed  by  the  actual  receipt,  which  is  nl'^o  no('(>s- 
sary  to  make  the  contract  be  deemed  good.  Parke,  B.,  with,  evi- 
dently, in  this  case,  a  better  appreciation  of  the  moaning  ami 
force  of  the  statute  than  that  of  his  three  colleagues,  Alderson, 
Rolfe,  and  Piatt,  BB.,  was  clearly  not  a  sharer  in  their  doubts. 

*  10  Q.  15.  111.  such  .an  acceplrtiicc;  in  the  fornior ciiso  px- 
^  And  see  our  consideration  of  the  next     pressly  under  the  statute  of  frauds.     And 

case  we  state,  Saunders  v.  Topp,  4  Ex.  see  also /)rr  Lord  Cauiidiell,  C.  J.,  •"  ^''"" 
390.  ton  I'.  Tilibett,  1.5  Q.  15.  428,  where  he  in- 

*  4  Ex.  390.  correetly  says  that  the  acce|)taiiee  eitlifi' 

*  See  Cusack  v.  Rohinson,  1  B.  &  S.  preeeihui  or  was  contemporaneous  with  t!i'' 
299  ;  The  Boc;  Lead  Mining  Co.  v.  Mon-  receipt.  It  may  he  eitlier,  or  it  may  .sue- 
tague,  IOC.  B.  N.  s.  481,  wYiere  there  was     ceed  the  receipt. 
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Ho,  treating  the  acceptance  and  actual  receipt  of  the  statute  as 
essentially  different,  as,  notwithstanding  the  dreadful  confusion 
ou  the  subject  pervading  the  EngJish  cases,  they  unquestionably 
are,  says  :  "  At  common  law  the  property  would  pass  by  the  con- 
tract of  bargain  and  sale,  but  tliere  must  be  either  a  j)art  payment 
or  an  acceptance  and  receipt  of  the  goods."  And,  "  I  am  of 
opinion  that  there  was  evidence  for  the  jury  of  the  acceptance  and 
receipt.  ...  To  satisfy  the  Statute  of  Frauds  there  must  be  an 
accc()tance  and  a  receipt  of  the  goods.  A  rcceii)t  implies  de- 
livery." In  this  there  is  correct  appreciation  of  these  terms  ;  re- 
ceipt and  delivery  arc  correlative  terms ;  acce|)tanee  is  neither 
synonymous  with  reeci|)t  nor  the  correlative  of  delivery. 

There  was,  in  Saunders  v.  Topp,i  an  un(iuestionable  acceptance, 
before  the  actual  receipt,  of  8hee[)  purchased  by  the  defendant 
from  the  plaintiff.  In  the  case,  the  defendant  went  with  the 
])luintilT  to  the  latter's  farm,  and  there  selected  from  the  flock 
forty-live  specific  couples  of  ewes  and  lambs,  which  he  bought  at 
40«.  a  couple,  and  directed  the  plaintilTs  she|)hcrd  to  send  them 
to  his  (the  defendant's)  field,  at  another  place,  which  was  subse- 
quently done,  and  the  defendant  then  took  possession  of  them, 
and  removed  them  to  another  jjlace.  The  acceptance  was  com- 
plete when  the  specific  sheep  were  selected  and  specifically  {)ur- 
cliascd;  and,  with  the  subsequent  actual  receipt,  supplied  the 
evidence  of  the  contract  of  sale  re(piired  by  the  statute.^ 

With  the  foi'ty-five  couple  of  sheep  so  accepted  other  sheep 
were  sent,  which,  the  defendant  had  verbally  ordered,  but  had  not 
seen  nor  accepted,  as  lie  had  done  the  forty-five  couple.  On  the 
actual  receipt  of  the  whole,  he  dealt  with  them  all  alike.  The 
court  nominally  held  that  his  dealing  with  them  then  as  he  did, 
was  then  an  acceptance  of  the  forty-five  couple,  but  not  of  the 
others.  But,  had  there  not  been  the  prcvioun  acceptance  of  the 
forty-five  couple,  the  subsequent  acts  of  the  defendant  on  their 
"  actual  receipt "  would  have  been  no  more  an  acceptance  of  them 
than  of  the  other  sheep  which  he  then  actually  received,  but  had 
not  previously  acce])ted.  The  case  is  correctly  deciided,  although 
much  of  the  reasoning  in  it,  by  Alderson,  Rolfe,  and  I'latt,  1>H., 
who,  not  appreciating  the  meaning  of  the  statute,  questioned 
whether  there  could  be  an  acceptance  without  a  delivery  and 
receipt,  is  not  sound.^ 


»  4  Ex.  390. 

^  IJrowne  in  his  pxcollpnt  work  on  the 
st.itute  (which  work  should  lie  in  the  hands 
of  all  the  Knj^lish  and  Anioricim  jiulf^cs) 
very  correctly  saj's  ;  "Where  the  thinf? 
contracted  to  be  sold  is  defined,  specifieil, 
and  iisccrtained  at  the  titne  of  the  pur- 
chase, proof  of  the  faut  that  the  buyer 


then  agreed  to  buy  that  particular  thinj;, 
and  cons('(]Ucntly  thereby  liually  recoj;- 
nized  and  identified  it  as  the  particular 
thing  he  was  to  get,  will,  in  general,  be  ,i 
sufficient  proof  of  an  nrcrpfancc  by  him." 
Br.  on  Stat,  of  Frauds,  §  321  a. 

'  See  Cusack  v.  Robinson,  1  B.  fc  S. 
308 ;  Bog  Lead  Mining  Co.  v.  Montague, 
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The  case  of  Morton  v.  Tibbett '  is  an  important  case  on  anothci- 
phase  of  the  subject.  Tliero,  Lord  Campbell,  C.  J,  in  delivering 
the  unanimous  jud<,'inont  of  the  court,  after  a  quite  full  exauiiuu- 
tion  of  the  authorities,  eoneludi-'s  "that  there  may  be  an  accept- 
ance and  receipt  of  goods  by  a  purchaser,  within  the  Statute  of 
Frauds,  although  he  has  had  no  o|»portunity  of  examining  tluMu, 
and  although  he  has  done  nothing  to  preclude  himself  from  object- 
ing tliat  they  do  not  correspond  with  the  contract." 

In  the  judgment,  Parke,  J.  (who  has  a  much  clearer  idea  of 
the  force  and  effect  of  the  clause  in  the  statute  relating  to  the 
meaning,  force,  and  effect  of  the  acceptance  and  actual  receipt  of 
the  statute  than  most  of  the  English  judges ;  although  even  ho, 
as  we  shall  see  in  our  comments  on  this  case,  is  not  entirely  accu- 
rate), is  (pioted  as  saying  in  Smith  v.  Surman^  as  follows:  ''The 
later  eases  have  established,  that  unless  there  has  been  such  a 
dealing  on  the  part  of  the  purchaser  as  to  deprive  him  of  any 
right  to  object  to  the  quantity  or  quality  of  the  goods,  or  to  de- 
prive tlic  seller  of  his  right  of  lien,  there  cannot  be  any  part 
acceptance."  To  which  Lord  Campbell  adds :  "  That  there  can  he 
no  acceptance  and  receipt  bj/  the  purchaner  ivhlle  the  lien  of  the 
vendor  remains  is  clear  enou'jh,for  the  vendor's  lien  necessarilif 
supposes  that  he  retains  the  possession  of  the  r/oods  ;  but  I  must  ho 
permitted  to  doubt  whether  the  cases  referred  to  have  established 
the  residue  of  the  rule."  And,  referring  to  Xorman  v.  Phillips,'^ 
Lord  Campbell  thus  proceeds ;  "  Alderson,  B.,  says :  '  The  true 
rule  appears  to  bo,  that  acceptance  and  delivery  und(M'  the  Statute 
of  Frauds  means  {^sic  ;  as  though  the  accept.inco  and  receipt  were, 
in  effect,  one  word]  such  an  acceptance  as  precludes  the  purchaser 
from  objecting  to  the  quality  of  the  goods.'  He  adds,  what,  with 
great  deference,  is  a  better  reason :  '  the  carrier  is  onlji  an  ai/ent 
for  the  purpose  of  carri/in<} ;  and  here  the  purchaser  himself  im- 
mediately refused  to  take  the  goods.'  It  was  upon  this  reason 
that  the  rest  of  the  court  appears  to  have  proceeded." 

We  would  first  direct  attention  to  the  admissions  here,  by  Lord 
Campbell  and  the  rest  of  the  Court  of  Queen's  Dench,  to  two  im- 
portant points  on  which  we  have  been  insisting:  1.  That  the  re- 
ceipt of  the  carrier,  qud  carrier,  is  not  the  actual  receipt  of  the 
vendee,  as  he  "is  only  an  agent  for  the  purpose  of  carrying"  the 

10  C.  B.  \.  ,s.  480,  stated  and  ronniionted  an   actual   transinisskn   of  tlio   property 

on,  iiifrn.     In  Saunders  v.  Topp,  4   F-x.  and  possossion  in  tho  wliolo  of  tlic  sooils, 

390,  it  will  1)(>  notii'nd  that  tlip  action  was  without  which  in  siudi  rase,  so  that  trover 

for  goods  sold  and  delivered,  which,  as  we  can  be  maintained  by  the  vendee  for  the 

have  seen,  supra,  j).  370,  will  always  lie  goods,  the  statute  is  not  satisfied. 
when  there  liave  been  an  aece])tance  and  *  15  Q.  15.  428. 

actual   receipt  of  l/ie  whole  of  the  goods  2  9  ]^_  &  (^,_  ^qi^  at  p.  577. 

under  the  statute,  as  then  there  has  been  ^  14  j[.  &  \v.  277. 


PART   VI.] 


THE    ACCEPTANCE. 


375 


goods,  and  of  delivering  tlicm  for  tlic  sliippcr  to  the  consignee, 
whoever  he  may  he,  whether  purchaser  of  the  gooda  or  not ;  and 
is  not  the  agent  of  the  purchaser  to  actually  receive  the  goods  for 
liini  under  the  statute.  He  receives  for  the  shipper,  and  delivers 
for  the  shipper;  the  actual  receipt  by  the  purcluiscr  under  the 
statute  being  the  receipt  by  himself ;    his  servants,  etc. 

'2.  Wiien  there  have  been  both  an  acce[)tance  and  an  actual 
receipt  of  the  ivholc  of  the  goods  to  satisfy  the  statute,  both  the 
property  and  the  possession  therein  and  tiieroof  arc  in  the  pur- 
i:liascr;  and  these  being  both  out  of  the  vendor,  and  actually  in 
the  vendee,  then  the  vendee's  lien  is  gone;  "for the  vendor's  lien 
necessarily  supposes  that  he  retains  the  jjossession  of  the  goods." 
ilence,  as  when  there  have  been  both  an  acceptance  ami  actual 
receipt  of  the  whole  of  the  goods,  the  statute  is  satislied,  and  then 
both  t  \c  {»roi)erty  and  possession  of  and  in  the  whole  of  the  goods 
are  in  the  vendee,  it  follows,  that  as,  where  the  lien  continues,  the 
statute  has  not  been  satisfied,  so,  clearly,  where  the  right  of  stop- 
paiie  In  tramltn.  continues  as  to  the  whole  of  the  goods,  the  stat- 
ute is  iiot  satisfied  cither  ;  for  the  atoppagi'  in  tninHitn  docs  not 
exist  where  both  the  property  and  the  posaesaion  are  in  the  vendee. 
It  further  follows,  that  when  the  property  and  the  possession  in 
tlie  whole  of  the  goods  have  actually  jiassed  to  and  been  vested  in 
the  vendee,  and  the  sale  is  not  on  credit,  an  action  will  at  once 
lie  against  the  vendee  for  the  price,  as  for  goods  sold  and  deliv- 
ered ;  and,  on  the  other  hand,  tlic  vendee  can  maintain  trover  for 
the  goods  for  their  wrongful  withholding,  against  any  party,  for 
such  wrongful  withholding. 

These  are  two  very  important  points  settled. 

Now,  let  us  see  where  the  mistakes  arc  in  connection  with  the 
differences  between  the  views  of  Lord  Cami)bell,  Turke,  J.,  and 
Alderson,  B. 

First,  we  must  premise,  that  the  acceptance  of  the  statute 
may  be  express  or  implied ;  and  that  the  actual  receipt  may  be 
manual,  constructive,  or  symbolical.  The  acceptance  is  cxi)ress 
where  the  specific  goods  sold  have  been  selected,  agreed  upon, 
assented  to,  as  between  the  buyer  and  seller,  as  the  very  subject 
of  the  particular  contract.  The  accoptuuce  may  be  implied  when 
there  is  an  actual  receipt  of  the  goods,  and  the  vendee  unduly 
retains  them,  or  so  deals  with  them  under  such  circumstances  as 
will  warrant  a  jury  in  finding  that  ho  has  assented  to  them,  taken 
to  tltfm,  accepted  them,  as  the  actual  owner.  The  actual  receipt 
may  be  manual,  constructive,  or  symbolical,  in  all  such  cases 
where  those  different  modes  of  receiving  would  be  generally  good 
at  common  law,  and  which  would,  in  all  cases  so  satisfying  the 
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statute,  by  a  delivery  of  the  whole,  Li  an  action  for  the  price  of 
goods  us  I'ur  goods  sold  and  delivered,  sustain  the  alleged  delivery. 

We  tliinic  tliis  so  far  is  clear. 

In  Morton  v.  Tihbett^  tlie  action  was  for  goods  sold  and  deliv- 
ered, and  goods  bargained  and  sold.  The  sale  was  of  wheat  by 
sanijile,  under  a  verbal  contract,  and  there  were  an  acceptance  aud 
actual  receipt  of  the  sample  at  M.,  as  jtart  of  the  bulk,  deliveretl 
to  the  defendant,  on  Aug.  -a,  1848,  at  the  time  of  the  sale.  The 
defendant  said  tliat  ho  would  send  one  E.,  on  the  following  morn- 
ing, to  receive  '•'■  the  residue"  of  tho  wheat,  to  be  taken  for  the 
defendant  from  M.  to  W.  On  August  2(3  E.  received  the  wheat 
accordingly.  On  the  same  day  the  defendant  sold  the  wheat,  at 
a  profit,  by  tho  same  sample,  to  one  II.  at  W.,  where  it  arrived 
on  August  '28,  and  was  tendered  by  E.  to  II.  on  tho  following 
morning,  when  II.  refused  to  take  it,  on  the  ground  that  it  did 
not  correspond  with  the  sample.  Up  to  this  time  the  defendant 
had  not  seen  the  residue  of  tho  wheat,  nor  had  any  one  exauuned 
it  on  his  Ijchalf.  Notice  of  II.'s  repudiation  of  his  contkUct  was 
given  by  II.  to  the  defendant,  who,  on  Angust  30,  sent  a  letter  to 
tho  plaintiff  repudiating  the"  contract  on  the  same  ground.  The 
defendant  objected  on  the  trial  that  there  was  no  evidence  of 
acceptance  and  actual  receipt  to  satisfy  the  statute.  The  jury 
found  for  the  plaintiff,  and  leave  for  a  nonsuit  was  reserved,  if 
the  court  should  think  either  that  there  was  no  evidence  of  ac- 
ceptance and  receipt,  or  no  such  evidence  as  justified  the  verdict. 
The  court  unanimously  sustained  the  verdict. 

We  think  that  tlie  decision  was  correct.  And  yet  we  think  that 
tlie  statements  of  Erie,  J.,  and  of  Lord  Campbell,  C.  J.,  during  the 
argument  as  to  the  law  relating  to  sale  by  sample,  are  also  cor- 
rect. Erie,  J. :  "The  purchaser  has  a  right  to  ol)ject  that  tlio 
bulk  does  not  correspond  with  the  sample,  after  acce{)tancc  within 
tho  Statute  of  Frauds."  Lord  Campbell,  C.  J. :  "  The  acceptance 
[^^ and  the  actual  receipt"  omitted  as  usual]  under  the  statute 
is  [are]  merely  instead  of  a  memorandum ;  where  there  is  a 
memorandum,  the  purchaser  may  repudiate  the  goods  if  they  do 
not  agree  with  sample." 

In  this  case  there  were,  first,  the  acceptance  and  actual  receipt 
of  a  part  in  tho  sample,  as  a  part  of  the  bulk,  which  was  suHieiont 
to  take  the  case  out  of  the  statute.  Second,  there  was  aTi  actual 
receipt  of  the  whole,  the  delivery  to  the  vendee's  lighterman  being 
a  delivery  to  the  vendee,  there  being  no  question,  as  the  vendor 
had  clearly  parted  with  the  possession  to  the  vendee,  of  the  reten- 
tion, in  the  vendor,  either  of  a  lien  or  of  the  right  of  stoppage  in 

1  16  Q.  B.  428. 
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tmnxitn.  And,  thinly  after  the  actual  receipt  of  the  whole  of  the 
goods  by  the  vendee,  there  was  such  a  dealint^  Ity  him  with  the 
goods  as  implied  an  "acceptance"  of  the  whole  of  them.  So 
tliat,  even  liud  there  been,  nh  initio,  no  acccplance  and  actual 
receiptor  a  part  of  the  goods,  there  were  an  acceptance  and  actual 
receipt  of  tlie  whole  when  the  whole  of  the  goods  were  actually 
received,  and  impliedly  accepted  by  the  vendee's  approjiriuting 
tiiem  to  liis  own  use  by  making  a  sale  of  them. 

Instead  of  this  being  at  all  counter  to  the  ruh;  laid  down  by 
Alderson,  IJ.,  in  Norman  v.  riiiliips,'  and  from  which  liord  Camp- 
bell and  the  rest  of  the  Court  of  Queen's  JJeuch  purport  to  dis- 
sent, it  is  in  the  strictest  harmony  with  it. 

Only  a  part  of  the  sentence  then  used  by  Alderson,  1>.,  is  ([uotcd 
by  Lord  Campbell,  the  latter  part,  which  illustrates  tlie  ride,  hav- 
ing been  omitted.  We  (piotc  the  whole  sentence,  putting  the  ])art 
omitted  by  Lord  Campbell  in  italics:  "  The  true  rule  appears  to 
me  to  be,  that  aceejttancc  and  delivery  under  the  Statute  of  Frnuds 
means  such  an  acceptance  as  ])recludes  the  purchaser  from  ob- 
jecting to  the  (piality  of  the  goods;  an, for  ins^tance,  if,  inatead  of 
scniliuji  the  (jooih  hade,  he  keeps  or  tt-tes  them." 

This  exactly  covers  the  case  of  Mortv.n  v.  Tibljett;^  for  there, 
after  the  nctuid  receipt  of  the  whole  of  the  goods,  the  defendant, 
instead  of  n^fusing  to  accept  them,  kept  and  itohl  them.  This,  in 
fact,  is  the  very  ground  upon  which  the  judgment  in  Jlorton  v. 
Tibbett  rests.  Lord  Campbell  first,  entirely  misapprehending  it, 
dissents  from  the  portion  of  the  part  of  the  judgment  of  Aider- 
son,  1>.,  which  he  quoted,  thus:  "If  there  was  such  a  rule  as  is 
contended  for,  it  would  bo  decisive  against  the  jdaintilT  in  this 
case;  for  the  defendant  never  liad  an  opportunity  of  examining 
the  goods  sold ;  there  is  no  evidence  that  E.  was  his  agent  for 
that  purpose;  and  he  had  done  nothing  to  ])rechide  him  from 
.  objecting  to  the  (piality  of  the  wheat."  And  then,  in  the  strictest 
accordance  with  the  rule  as  correctly  laid  down  by  Alderson,  li., 
Lord  Campbell  proceeds :  "  Ihit  if  there  be  no  such  rule,  then 
surely  there  was  evidence  to  submit  to  the  jury,  and  to  justify 
them  in  finding  an  accej)tance  and  receipt.  He  specially  sent  E. 
to  receive  the  wheat.  After  the  delivery  of  the  wheat  to  his  agent, 
and  when  it  was  no  longer  in  the  possession  of  the  vendor,  in- 
stead of  rejecting  it,  as  in  other  cases,  he  exercised  an  act  of 
ownership  over  it  by  re-selling  it  at  a  profit,  and  altering  its  des- 
tination by  sending  it  to  another  wharf,  there  to  I)e  delivered  to 
his  vendee.  The  wheat  was  then  constructively  in  his  own  posses- 
sion; and  could  such  a  re-sale  and  order  take  place  without  his 
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having  ucceptcd  imd  received  (he  cominodily  ?  PocH  it  li(!  in  lijs 
luoutii  tu  Hiiy  lliiii  lie  lius  nut  iiceepted  lliiit  wliicli  lie  lias  re-siiM 
and  sent  on  l(»  l)e  d(diveri'd  \o  another?  At  any  rate,  is  not  tlii.s 
«'vidrnce  l'i(nu  whieii  sn(!h  an  aiaM'iitanee  and  i('cei|it  may  lie  in- 
ferred iiy  the  jin-y  ?  Upon  similar  evidenee,  the  (indin;;  oi'  na 
aeceptanee  and  a  receipt  has  been  sanctioin'd  l»y  very  eminent 
jnd^rt's." 

As  will  i»e  observed,  instead  of  this  bein«;  opposed  to  what  wr 
have  (pioied  from  Alderson,  U.'s,  jiidnmcnl,  it  is  in  the  stiietcst, 
possibh'  harmony  with  it.  liord  dampbell  tlu'n  j;ocs  on  to  eite 
Hart  i\  Sallley,'  ('haplin  <'.  Kogers,- and  lUenlvinsop  /'.  ('layton,' 
all  stated  l>y  ns,  mifn-if,  not  one  of  which  can  be  sustained  except 
on  the  very  <>ronnds  laid  down  by  Alderson,  l>.,  as  above  (piole.j. 
Lord  Campbell,  too,  refei's  ap|>rovinii,ly  to  what  ve  consider  is  liu; 
wrongly  decided  case  of  Ihishel  v.  Wheeler; '  but  <Ioes  so  nut  only 
in  a  manner  which  sustains  onr  criticism  on  that  decision,  but 
in  ei'fect  to  sustain  the  above-quoted  opinion  of  Alderson,  H.,  as 
well. 

The  point  in  the  lan,i;uau;e  of  Alderson,  IJ.'s  judi-inent  is,  that 
it  was  used  in  Norman  r.  I'hillips,''  whi(!h  was  not  a  eas(;  of  sale 
by  sample  at  all,  but  was  an  action  lor  goods  sold  and  delivered, 
where  it  was  claimed  that  there  had  been  an  acceptance  and  actual 
receipt  of  t/ir  whole  of  the  jiooih,  where  it  would  seciu  that  there 
had  been  neither  the  one  nor  the  other. 

The  langiii.go  of  Parke,  •).,  in  Smith  v.  Surman,"  quoted  by  Lord 
Canq)bell,  is  inaccurate,  and  fairly  ojien  to  criticism;  but  not  on 
the  ground  on  which  it  is  crticised  by  Lord  Campbell ;  whose  lan- 
guage, after  correctly  referr'ng  to  the  nitio  ilec'idetiiU.  of  Smith  v. 
Surman,  is:  "  A  very  Ununed  judge,  my  brotlier  Parke,  does  um- 
necesaarily  add  that '  the  later  cases  have  establislied  that  unless 
there  has  Ihhmi  such  a  dealing  on  the  part  of  the  purchaser  ms  to 
deprive  him  of  any  right  to  object  to  the  qnantity  or  (]uality  of 
the  goods,  or  to  deprive  the  seller  of  his  right  of  lien,  there  cannot 
be  any  part  acceptance.'  That  there  can  be  no  acceptance  and  re- 
ceipt by  tlie  purchaser  while  the  lien  of  the  vendor  remains,  is 
clear  enough  ;  for  the  vendor's  lien  necessarily  supposes  that  ho 
retains  the  possession  of  the  goods;  but  I  ninst  bo  permitted  to 
tloubt  whether  the  cases  referred  to  have  established  the  residue 
of  the  rule." 

The  rule  itself  is  wrong,  not  on  the  ground  stated  by  Lord 
Campbell,  but  on  this  ground.     It  is  conlidently  submitted  that  it 
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is  not  corrcnt  llitit  Ihon^  cannot  bo  "  a  part  nocf/itancf,'"  iindcT  llio 
stiituh',  which  (Idcs  not  hivolvt;  an  ubaiidonnicul  ol'  the  HclhM-'H 
lien,  on  ihut  |iiirt  ol'  IIk;  ;j;oo(1,s  (where;  tlie  siiic;  is  not  on  credit) 
which,  not  hiivinj^  hecn  iu;tn!illy  received  hy  the  vendee,  remiiins  in 
the  possession  ol  thu  vendor  ;  noi',  on  tlu;  ot iier  hiind,  wherc!  there 
iiave  lioon  an  acceptance  and  a  receipt  ol'  hut  /xtrt  of  the  </<khIh,  does 
it  follow  that  such  an  acceptance  and  part  r<;ceipt  are  not  ^ood  to 
lake  the  case  outol"  tin!  Statute  ol"  Kiauds,  even  Ihoutih  the  vendee 
is  not  deprived  ol'  tht;  rijfjd.  to  ol)jeut  U)  the  (inaiitil)'  or  <|uaiily  of 
that  part  ol'  the  j^oods  which  he  has  not  received. 

As  has  heen  so  ol'ten  concctly  said,  the  nienioran<linn  in  writ- 
hy^  of  the  contract,  or  the  f^ivinjr  of  Hoinethinjjj  in  earnest  or  part 
piiyuient  is,  as  are  tlic  acceptanci;  ami  actual  reeeijit  of  smiir  jxirt 
1)1'  the  goods,  cijually  potent  to  make  the  contiact  j:;ood  wiliiin  the 
statute;  and  yet,  in  neither  of  these  two  prior  (iases,  is  tlu!  lien 
palled  with,  or  is  there  u  de|»rivation  of  the  i  i'^ht  ol  examination 
and  rejection  of  the  j^oods  which  have  not  i)''en  accepted  and  act- 
ually received  ;  then  why  slioidd  there  he  any  <lie  more  such  depri- 
vation in  the  case  where  there  have  '  n  hut  an  acceptance  and 
receipt  of  some  part  of  the  f.'oods  ?  (clearly,  there  is  not.  Ihit 
win  re  there  have  hecMi  an  acce|)tanee  and  an  actual  receipt  of  the 
while  of  the  t/ooilii,  then  it  is  (piite  another  thinjj;;  then  there  is  no 
longer  any  possession  renuiininjz;  in  the  vend(jr  upon  which  a  lien 
can  rest;  and,  on  tin;  other  hand,  the  whole  of  the  }.njoil.<  having 
been  accc|)fced,  selected,  approved,  recognized,  taken  to,  as  the  very 
subject  of  the  contract,  and  having  Ixsen  actually  received  as  well 
by  tlu^  vendee ;  having  been  accepted  and  I'eceived,  (he  whole  of 
the  goods  have  absolutely  vested  in  him,  and  as  tin'  residl  of  suclj 
acceptance  and  actual  receipt,  llujrc  is  no  place  for  any  opjiosing 
action  of  rejection.  And,  therefore,  it  is  (|uit(!  correct,  as  was 
really  held  in  Smith  v.  Surnian,'  that,  there  havinir  been  there  not 
oven  an  acceptance  and  actual  receipt  of  «>/;y  j»^^//-^ ';/'///*' //"0'/.s-,tiie 
lien  on  the  one  hand  remaining  intact  on  (lu;  whole  of  Iheni,  and 
the  corresponding  right  to  object  also  remaining,  the  statutory  re- 
quirements had  not  been  complied  witli  to  make  the  contract  good, 
and  it  could  not  bo  enforced.  So,  thus  coi-recting  the  mistake  of 
I'arko,  J.,  in  this  respect,  it  Is  clear  that  the  one  part  of  the  rule 
animadverted  upon  by  Lord  Campbell  is  equally  as  correct  as  the 
other  part  which  ho  ai)proves.  And  Lord  Campbell's  often-quoted 
theory  that,  as  regards  the  whole  of  the  goods  there  can  be  an  ac- 
ceptance under  the  Statute  of  Frauds,  which  is  not  an  acceptance, 
is  a  contradiction  in  terms,  and  is  absurd. 

There  is  another  mistake  by  the  court,  in  Morton  v.  Tibbett,^ 
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which  seems  to  have  entirely  escaped  the  observation  of  previous 
writers  on  this  inucli  discussed  case.^  Lord  Campbell  says  :  *'  Tlie 
acceittance  is  to  be  something  which  is  to  precede,  or  at  any  rate,  to 
he  cuiiteniporaneouH  with,  the  actual  receipt  of  the  </ooJs,  and  is  not 
to  lie  a  subsequent  act  after  the  goods  have  been  actually  received, 
weiglied,  measured,  or  examined." 

From  tlic  very  nature  of  the  acceptance,  which,  as  we  have 
shown,  is,  in  the  statute,  something  entirely  different  from  tliu 
"  actual  receipt,"  which,  in  addition  to  the  acceptance,  is  also 
recpiired  to  malce  the  verbal  contract  good,  the  fallacy  of  this 
proposition  is  evident.  The  accepting,  as  the  selecting,  the  rec- 
ognizing, the  approving,  the  taking  to,  as  the  very  subject  of  the 
contract^  of  the  goods,  can  obviously  be  as  well  subsequent  to 
the  actual  receipt  as  prior  to  or  concurrent  with  it.  In  fact. 
where  there  have  not  been  a  previous  acceptance  and  receipt  of 
some  part  of  the  goods,  the  object  very  generally  of  the  weigh- 
ing, measuring,  and  examining,  is  to  enable  the  vendee  to  decide 
whether  he  will  accept  or  not.  And  as  both  the  actual  receipt 
and  acceptance  must  concur  to  make  a  binding  contract,  it  follows 
that,  after  the  actual  receipt,  where  there  has  been  no  previous 
acceptance,  the  vendee  may  weigh,  measure,  and  examine,  and 
then  accept,  or  refuse  to  accept ;  in  the  former,  completing  tlie 
evidence  of  tlie  contract  under  the  statute,  and,  in  the  latter, 
electing  that  there  shall  be  no  contract. 

Tlie  mistake  of  Lord  Campbell  and  the  rest  of  the  court  in  tliis 
respect,  in  Morton  v.  Tibbett,  and  its  escape  from  previous  no- 
tice, are  the  more  remarkable  because  the  case  itself  furnishes  a 
refutation  of  the  error,  the  court  having  expressly  held,'-  tiiat  the 
goods  in  ([uestion  had  been  actually  received  by  the  defendant  by 
their  delivery  to  his  agent,  the  lighterman  ;  and  that,  subse- 
quently, when  the  wheat  "  was  no  longer  in  the  vendor,  instead  of 
rejectinfi  it,  as  in  other  cases,"  the  vendee  "  exercised  an  act  of 
ownersl'i{)  over  it  by  re-selling  it  at  a  profit,  and  altering  its  des- 
tination by  sending  it  to  another  wharf,  there  to  be  deliven-d  to 
his  vendee." 

So,  after  the  actual  receipt  of  the  goods,  the  vendee  had  ilie 
right  to  subsequently  exercise  his  right  of  acceptance  or  rejection; 
and,  in  Morton  v.  Tibbett,  according  to  the  liolding  there,  l)y  his 
very  act  of  dealing  with  the  goods  suhsequent  to  their  receipt,  he 
was  held  to  have  subsequently  accepted  tliem.  It  was  the  >subse- 
quent  dealing  with  the  goods  after  their  actual  receipt  by  his  agent, 

1  Si'o  Renj.  on  Salrs.  §8  144,  140,  l.ll-    Browne   on   Statute  of  Frauds,  §§  316/, 
156 'I ;    Bhicklmin  on  Siilcs,  2(1  cd.  18;     328,  &c. 
Camp,    on    Sales,    176,    178,    18.5,    300  ;  '■*  See  p.  439. 
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the  liglitomian,  that  was  held  to  bo  the  acceptance.  It  is  per- 
fectly clear  that  the  acceptance  may  precede,  be  concurrent  with, 
or  subsequent  to  the  actual  receipt. 

There  is  another  point  in  Murton  v.  Tibbett  which  requires  to 
be  made  clear.  Lord  Campbell  says  :  ^  "  As  the  Act  of  Parliament 
expressly  makes  the  acceptance  and  actual  receipt  of  any  part  of 
the  goods  sold,  sullicient,  it  must  be  open  to  the  buyer  to  object 
at  all  events  to  the  quantity  and  (]uality  of  the  residue,  and 
even  when  there  is  a  sale  by  sample,  that  tho  residue  olTered 
docs  not  correspond  with  the  samj)le.  We  are,  therefore,  of  opin- 
ion that,  whether  or  not  a  delivery  of  the  goods  sold  to  a  carrier 
or  any  agent  uf  the  buyer  is  sullicient,  still  there  may  Ite  an  ac- 
ceptance and  receipt  within  the  meaning  of  the  act  without  the 
buver  havinu;  examined  the  goods  or  done  anvthiug  to  iireclude 
him  from  contending  that  they  do  not  correspond  with  the  con- 
tract. Tlie  acceptance  to  let  in  parol  evidence  of  the  contract  ap- 
pears to  us  to  be  a  different  acceptance  from  that  which  affords 
conclusive  evidence  of  the  contract  having  been  fulfilled."  'I'his 
is  altogetlier  a  most  remarkable  admixture  of  truth  and  error,  and 
shows,  as  so  many  other  cases  decided  l)y  that  court  do,  the  utter 
failure  of  the  English  Court  of  Queen's  Bench  to  understand  the 
nature  and  effect  of  the  clause  relating  to  the  acceptance  and  act- 
ual receipt  of  the  seventeenth  section  of  the  statute. 

While  there  is  here  a  failure  to  notice  the  difference  in  the 
effect,  which  we  have  pointed  out,  and  which  is  specially  applicable 
to  the  facts  in  Morton  v.  Tibbett,  between  the  rights,  respectively, 
of  the  vendor  and  vendee,  where  the  whole  of  the  goods  have  been 
accepted  and  actually  received,  and  where  only  a  jiart  of  them 
have  been  aecejited  and  received,  there  is  one  admission  made 
here  by  Lonl  Campbell  and  the  court  that  is  important.  It 
ooufirms  the  view  we  express  later  in  this  Part;  that  is,  that 
where  there  is  a  sale  by  sample,  the  vendee  has  only  the  rigid  to 
reject  the  goods,  after  their  actual  receipt,  where  they  "(h)  not 
correspond  with  tho  sample."  llenee.  the  purchasing  of  goods 
I)y  sample,  is,  in  itself,  an  assenting  to  them  ;  an  acce|iting  them  ; 
and,  after  actual  receipt  of  the  ver/f  residue,  it  cannot  l)e  rejected.^ 

We  here  make  the  following  deductions  from  the  law  bearing 
on  these  snl)jeets  which  we  have  discussed  :  — 

1.  There  must  be  an  acceptance  and  actual  receipt  to  satisfy 
the  statute. 

•  At  p.  4!?4.  vpry  lativst  English  cnscs  tlinrnsi'lvos  sus- 

-  TliiTi'  aic  Rovpral   English  onsrs  dp-  tniii  our  view  on  this  poiiit,  wliirli  we  fully 

ciiled,  iin properly  we  think,  without  this  consiiliT  in  a  later  portion  of  this  l\irt, 

point  being  noticed.     But  we  think  tho  and  in  tho  next  succeedinf;  Part. 
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2.  The  acceptance  may  be  expressed  or  implied ;  the  actual 
receipt  may  be  either  manual,  constructive,  or  symbolical,  where 
at  common  hiw  these  diil'erent  modes  of  transmitting  the  posses- 
sion ot"  goods  to  a  vendee  are  generally  good. 

3.  The  acceptance,  being  an  approval  of  the  goods,  and  a 
recognizing  and  taking  to  them  as  the  specific  subject  of  the  con- 
tract, nuiy  be  either  prior  to,  concurrent  with,  or  subsequent  to 
the  actual  receipt. 

4.  As  there  must  be  both  an  acceptance  and  actual  rcceiiit, 
tlicre  may  be  an  acceptance  without  an  actual  receipt,  or  an 
actual  receijit  without  acceptance ;  but,  as  the  acceptance  may 
be  implied  as  well  as  express,  —  there  being  the  actual  receipt, — 
such  an  acceptance  may  be  implied  where  there  has  been  such  a 
dealing  with  the  goods  by  the  vendee,  or  such  lacJwa  on  his  part, 
by  undue  detention  after  their  receipt,  as  will  raise  the  implica- 
tion that  he  has  taken  to  the  goods  as  owner. 

5.  As  an  acceptance  and  actual  receipt  of  a  part  of  tlic  gootls 
bought  is  sufficient  to  make  the  contract  "  be  allowed  to  be  good,'" 
where  tlicre  is  one  entire  sale  of  goods,  the  acceptance  and  actual 
receipt  of  a  part  of  the  goods  will  bind  the  contract  as  to  tlio 
whole  of  the  goods  sold,  and  prevent  either  buyer  or  seller  from 
repudiating  the  contract  with  reference  to  any  part  of  the  goods 
so  sold. 

6.  Notwithstanding  there  may  have  been  an  acceptance  and 
actual  receii)t  of  part  of  the  goods  sold  so  as  to  make  the  contract 
bo  deemed  good,  and  tljc  sale  is  not  on  credit,  the  vendo'  may 
retain  liis  common-law  lien  and  right  of  stoppaije  in  trantiitn  on 
the  residue  for  the  purchase-money  of  the  goods,  precisely  as  he 
may  when  there  has  been  a  memorandum  of  the  contract  in 
writing,  or  something  given  in  earnest  or  part  payment  for  tlic 
goods  to  take  the  case  out  of  the  statute. 

7.  But  where,  under  the  contract,  there  liave  been  botli  an 
acceptance  and  actual  receipt  of  the  whole  of  the  (/oodn,  Iho 
common-law  lien  (which  rests  in  the  possession)  and  the  sfoppa;/<' 
in  tntnsitu  (which  is  a  kind  of  continuation  of  the  lien)  are  hntli 
gone;  the  property  and  possession,  by  the  acceptance  and  aelnal 
receipt  by  the  vendee  in  and  of  the  whole  of  the  goods,  being 
absolutely  in  him,  so  that  an  action  will  lie  against  him  for  tin 
goods  as  for  goods  sold  and  delivered  ;  and  he,  on  the  other  haml. 
can  maintain  trover  against  any  wrongful  withholder  of  the  goods. 

8.  Where  there  has  been  a  sale  of  specific,  ascertained  goods, 
at  an  agreed  price,  this  in  itself  is  an  assent  to  an  acceptance  of 
them  within  the  meaning  of  the  statute.  Yet  as  there  must  also, 
to  meet  the  requirements  of  the  statute,  be  an  actual  rccoipt  of 
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them  or  of  some  part  of  them  by  tlie  vendee,  correlatively  in- 
vulviiig  the  delivery  by  the  vendor,  notwithstanding  the  accept- 
ance, the  inchoate  vendor  may  refuse  arbitrarily  (with  or  without 
reason)  to  deliver  the  goods,  and  the  inchoate  vendee  may  refuse 
arbitrarily  (with  or  without  reason)  to  actually  receive  the  goods, 
and  there  will  be  no  contract  "  allowed  to  be  good." 

9.  Ho,  where  there  has  been  no  acceptance  of  the  goods  or  of 
some  part  of  them,  within  the  statute,  by  the  vendee,  there  may 
be  an  actual  receipt  of  them  by  him,  and  he  may  refuse  to  accept 
tlicui,  and  arbitrarily  reject  them. 

10.  Where  there  has  been  a  sale  of  goods  by  sample,  and  either 
a  delivery  or  not  of  the  sample  to  the  vendee,  but,  if  delivered, 
not  as  of  the  bulk  of  the  very  goods  sold,  though  this  viay 
amount  to  an  acceptance  of  the  goods  sold,  yet  the  vendee 
may  arbitrarily  refuse  to  actually  receive  them  (with  or  without 
reason)  even  though  they  conform  to  the  sample,  as  there  is  no 
goofl  contract  without  both  acceptance  and  actual  receipt  of  the 
goods  sold  or  of  some  part  of  them. 

11.  Goods  may  be  sold  by  sam])le,  and  the  sample  may  be  ac- 
ooptcd  and  actually  received  as  and  for  a  part  of  the  bulk  of  the 
actual  goods  so  sold,  so  as  to  make  the  contract  "  good  ; "  and 
yet,  if  on  the  actual  receipt  of  the  residue  of  the  goods  so  sold, 
the  vendee  finds  that  such  residue  do  not  correspond  with  the 
sample,  he  may  reject  it:  his  acceptance  of  the  sauiple  being 
the  acceptance,  the  approval,  the  recognition,  the  assenting  t(i,  the 
taking  to,  as  the  very  subject  of  the  contract,  goods,  the  very  bulk 
of  which  is  to  correspond  with  the  sample,  which,  as  re| (resent- 
ing the  very  bulk  of  the  same  descri|)tion  of  goods,  he  has  ac- 
cepted and  actually  received,  and  only  so  accej)ted  and  received. 
Hence,  — 

12.  Where  goods  have  been  sold  by  sample,  and  the  sample 
has  been  delivered  as  and  for  a  part  of  the  very  bulk  of  the 
sppcidc  goods  so  sold,  and  the  vendee  either  refuses  to  receive 
tiio  balance  of  the  goods,  or,  having  received  them,  claims  the 
liiilit  of  rejecting  them,  on  tho  ground  that  they  di»  not  cor- 
respond with  the  sample,  and  therefore  are  not  the  goods  pur- 
cliased  by  him  ;  in  an  action  against  him  for  the  price,  as  for 
goods  sold  and  delivered,  the  question  is  for  the  jury,  and  if  they 
(ind  the  goods  do  correspond  with  tlie  sample,  he  is  liable  ;  if 
tliey  find  they  do  not  correspond  with  the  sample,  he  is  not  liable, 
for  he  has  never  accepted  them.     But, — 

13.  Where  there  lias  been  a  sale  by  sample,  whether  there 
have  or  have  not  been  an  ac.optancc  and  actual  receipt  of  the 
sample  as  a  part  of  the  very  bulk  of  the  goods  sold  (Morton  v. 
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Tibbett,*  exemplifying  both  of  these  propositions),  and  there  have 
been  an  actual  receipt  of  the  whole  of  the  jroods  by  the  vendee, 
and  a  taking  to  and  dealing  witli  the  goods  by  him  as  owner, 
thi.s  is  an  implied  acceptance  of  the  whole  of  the  goods,  and  he 
will  bo  held  to  have  accepted  them,  as  in  any  other  case  whore, 
after  actual  receipt  by  him  of  the  goods,  lie  has  been  guilty  of 
laches  by  undue  detention  of  them  without  signifying  to  the 
vendor  his  refusal  to  accept  them  ;  or,  where  dealing  with  them 
as  owner  by  an  actual  sale  of  them  after  their  receipt,  he  may 
fairly  be  presumed  to  have  accepted  them. 

These  propositions  pretty  well  cover  the  many  disputed  ques- 
tions we  so  far  find  in  the  cases,  and  make  clear  many  of  tiio 
fallacies  which  abound  in  Lord  Campbell's  judgment  in  Morton 
V.  Tibl)ett,*  and  in  many  others  of  the  judgments  in  the  English 
cases.  They  will  also  make  clear  the  sense  in  which  the  following 
from  Erie,  J.,  and  Lord  Campbell,  C.  J.,  is  accurate,  and  the  very 
glaring  sense  in  which  it  is  inaccurate.  Erie,  J. :  "•The  j)urcliascr 
has  a  right  to  ol)ject  that  the  bulk  does  not  correspond  witli  the 
sample,  after  acceptance,  within  the  Statute  of  Frauds."  Lord 
Campbell,  C.  J.:  "The  acceptance  under  the  statute  is  merely 
instead  of  a  memorandum;  where  there  is  a  memorandum  the 
purchaser  may  repudiate  the  goods  if  they  do  not  agree  with  the 
8ami)le."  ^ 

In  Meredith  v.  Meigh*  goods  of  the  value  of  £10  and  upwards 
were  verbally  purchased,  and  were  ordered  to  be  shipped  to  the  A. 
Co.  at  Liverpool.  The  A.  Co.  were  carriers  by  inland  navigation 
to  the  residence  of  the  vendee.  The  goods  were  shipped  on  l)oard 
the  AI.,  a  vessel  selected  by  the  vendor;  a  bill  of  lading  was 
signed  making  the  goods  deliverable  to  the  A,  Co.  at  Tiivorpool, 
and  was  forwarded  to  them,  of  all  which  the  vendt^e  had  notice, 
and  did  and  said  nothing.  Then  the  goods  ])orished  at  sea  on 
their  voyage  to  Liverpool ;  and  the  vendee  refused  to  have  any- 
thing to  do  with  them.  In  an  action  for  goods  sold  and  diliv- 
ered,  the  judge  (Crompton,  J.^  directed  a  verdict  for  the  defemhiut, 
reserving  leave  to  enter  a  verdict  for  the  plaintiff,  in  event  (»f  the 
court  being  of  opinion  that  there  was  any  evidence  of  aecoptanro 
and  receipt  on  which  the  jury  would  have  been  justified  in  acting. 
The  court  sustained  the  verdict ;  but  ex|)ressed  the  opinion  thai 
had  the  bill  of  lading  been  sent  to  the  defendant,  and  he  had  dealt 

^  15  Q.  B.  428.  ncroptniiro  aw]   nctnal  receipt  nf  a  p'irl, 

2  !!>(}.  H,  42S.  he  iiiiiy  rcpudinte  the  residue  if  it  '"'  ilil- 

8  Morton  I'.  Tibbett,  15  Q.  B.  42S,  431.  feieiit' from,  miil  tlieiefore  not  ii  l>Mrt,  of 

The  correetion  is  ;    After  acccptaneo  .ind  tlu>  goods  wliieh  he  has  accepted  and  ac- 

actual   reecii)t  of  the  whole,   tlie   vendee  tually  received. 

cannot  object,  so  as  to  take  the  case  out  *  2  E.  &  B.  364. 

of  the  exception  to  the  statute.      After 
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with  the  goods  as  owner,  there  would  have  been,  in  effect,  a  syna- 
liolii'al  delivery  of  the  goods,  and  an  implied  acceptance  of  them, 
Coleridge,  J.,  expressing  the  opinion  that  had  the  A.  Co.  been  the 
vendees  there  would  not  have  been  even  by  them  an  acceptance 
or  a  receipt  of  the  goods. 

The  rule  we  deduce  from  Meredith  v.  Meigh,^  coupled  with  Mor- 
ton V.  Tibbett,^  is,  that  although  the  carrier,  as  such,  has  no  power 
to  accept  or  actually  receive  the  goods  to  take  the  case  out  of  the 
statute,  yet  where  the  bill  of  lading  in  favor  of  the  vendee  is  sent 
to  and  received  by  him,  and  he  treats  the  goods  as  owner  by  sell- 
ing them,  assigning  the  bill  of  lading,  his  receipt  of  the  bill  of 
lading,  and  selling  the  goods  under  it,  will  be  treated  as  a  symbol- 
ical receipt  of  the  goods,  and  an  im])lied  acceptance  of  them.  In 
this  case  the  right  of  atoppaue  in  transitu  in  the  original  vendor  is 
gonc,'^  and  the  property  and  the  right  to  the  possession  are  entirely 
out  of  the  vendor.  To  make  an  acceptance  and  actual  receipt  of 
the  part  of  the  goods  meet  the  requirements  of  the  statute,  obvi- 
ously there  must  be  an  acceptance  and  an  actual  transfer  of  the 
possession  of  such  part,  so  that  the  possession  is  taken  entirely 
out  of  the  vendor  and  vested  in  the  vendee.  Equally  so,  where 
reliance  is  placed  on  the  acceptance  and  actual  receii>t  of  the 
whole  of  the  goods,  must  there  be  not  only  the  acceptance  of 
them,  but,  to  make  the  actual  receipt,  an  actual  transfer  of  the 
possession  of  the  whole  of  the  goods,  such  possession  clearly  must 
bo  absolutely  out  of  the  vendor  and  in  the  vendee ;  and,  hence,  so 
long  as  the  vendor's  lien  or  right  of  stoppage  in  transitu  continues 
on  the  whole  of  the  goods,  the  pos.session  is  not  absolutely  in  the 
vendee,  and,  therefore,  there  has  been,  in  such  case,  no  actual 
receipt  by  him. 

The  Court  of  Exchequer  in  Hunt  v.  ITeclit*  dissented  from  some 
of  the  dicta  of  the  court  in  Morton  v.  Tibbctt,''  the  unsoundness  of 
which  we  have  pointed  out ;  but  agreed  with  the  view  we  have 
taken  as  to  the  i-atio  decidendi  of  that  case.  Martin,  B.,  said: 
"  In  my  opinion  an  acceptance  to  satisfy  the  statute  must  be 
something  more  than  a  more  receipt.  It  means  some  act  done 
alter  the  vendee  has  exercised  or  had  the  means  of  exercising  his 
right  of  rejection."  In  this  case  the  defendant  agreed  to  purchase 
of  the  plaintiff  bones  of  a  particular  kind,  to  be  sej)arated  from  a 
heap  of  various  bones,  and  gave  the  plaintilT  a  note  addressed  to  a 
wharfinger  to  receive  and  ship  the  bones ;  and  the  plaintiff  accord- 


'  2  E.  &  n.  864. 

■  in  Q.  n.  428. 

'^  .See  Dracclii  v.  Anglo  K.  N.  Co.,  L.  R. 
3  (".  P.  190  ;  Wait  v.  Bakor,  2  Ex.  1 ;  Hare 
».  Dresser,  7  H.  L.  Gas.  290 ;  Jenkyns  v. 


Usborno,  7  M.  &  P..  (578 ;   Kingsford  V. 
Merrv,  1  H.  &  N.  503. 

*  8  Kx.  814. 

6  15  Q.  B.  428. 
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ingly  sent  to  the  wharf  some  bone8,which,  on  inspection, the  defend- 
ant refused  to  accept, he  having  "  found  that  they  did  not  correspond 
with  his  order,"  and,  therefore,  he  clearly,  in  no  proper  sense  of 
the  term  "  accept"  in  the  statute,  had  accepted  them.  It  was  held 
that  although  this  was  a  receipt  of  the  goods  by  a  person  author-, 
ized  by  the  defendant  to  receive  them,  there  was  no  acceptance. 

There  can  be  no  doubt,  we  think,  of  the  entire  correctness  of 
the  holding  in  Hunt  v.  Hecht ;  ^  but  there  is  again,  in  this  case, 
language  used  by  some  of  the  judges  that  is  very  liable  to  be  mis- 
understood. For  instance,  referring  to  acceptance  under  the  stat- 
ute. Pollock,  C.  B.,  says ;  "  A  person  cannot  accept  a  commodity 
which  is  not  in  a  condition  to  be  accepted  by  reason  of  its  re- 
quiring to  be  separated  from  a  larger  bulk.  If  the  contract  be 
for  the  purchase  of  a  certain  quantity  of  flour  or  wheat,  part  of  a 
larger  quantity,  there  can  be  no  acceptance  until  it  is  measured 
and  set  apart." 

And  Alderson,  B,,  uses  language  very  much  of  the  same  char- 
acter. If  by  this  they  mean  that  there  cannot  be  an  acceptance 
and  actual  receipt  of  goods,  within  the  exception  in  the  seven- 
teenth section  of  the  statute,  under  a  verbal  sale,  where  nothing 
has  been  given  in  earnest  or  part  payment  to  bind  the  bargain, 
where  the  goods  sold  have  not  been  measured  or  separated  from  a 
larger  bulk,  then,  we  think,  they  entirely  misstate  tlie  statute. 
The  language  they  nse  can  only  be  explained  on  the  ground  that 
they,  in  this  instance,  lost  sight  of  the  fact  that  there  may  be  an 
acceptance  and  receipt  under  the  statute  which  may  make  a  ver- 
bal contract  "  good,"  so  that  it  can  be  enforced,  and  yet  not  such 
an  acceptance  and  receipt  as  will  pass  the  property  to  the  vendee 
in  the  whole  of  the  goods  purchased. 

There  may  be  wheat  or  flour  or  oil  in  bulk,  a  specific  quantity 
of  which  may  be  sold  by  verbal  contract,  imd  if  a  part  be  accepted 
and  actually  received  the  contract  is  "  good,"  though  tluM-e  he  no 
separation  of  the  mass  of  the  goods  sold  from  the  general  l)nlk. 
Or  there  may  be  a  sale  of  a  specific  quantity  of  goods  by  sample, 
where  the  goods  sold  are  not  only  part  of  a  larger  bulk,  but  whore 
the  vendee  may  not  even  have  seen  them,  and  clearly,  on  tliis 
point,  if  the  sample  be  delivered,  accepted,  and  received,  as  and 
for  a  part  of  the  bulk  of  the  goods  sold,  this  is  sufficient  to  make 
the  contract  good,  and  to  sustain  an  action  for  goods  bargained 
and  sold,  should  the  vendee  refuse  to  receive  the  balance  of  tlio 
goods  which,  at  the  time  of  the  acceptance  and  actual  receipt  of 
the  part,  were  unmeasured  and  unseparated  from  a  greater  bulk. 
The  accepting  to  satisfy  the  statute  and  the  accepting  (or  appro- 

1  8  Ex.  814. 
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priating)  to  pass  the  property  in  specific  goods  may  be  two  very 
dit't'orcnt  things,  and  it  is  from  the  fact  that  tlic  term  '*  accept " 
has  difl'cront  meanings  that  so  much  confusion  has  arisen  in  the 
construction  of  the  statute. 

In  Uohnes  v.  Hoskins,'  tlie  defendant  verbally  agreed  to  pur- 
chase of  the  plaintiff  some  cattle  then  in  his  field.  After  the 
bargain  was  concluded,  the  defendant  felt  in  his  pocket  for  his 
cheek-book  in  order  to  pay  for  the  cattle ;  but  finding  he  had  not 
got  ic,  he  told  the  plaintiff  to  come  to  his  house  in  the  evening 
fur  the  money.  It  was  agreed  that  the  cattle  should  remain  in 
the  plaintiff's  field  for  a  few  days,  and  that  the  defendant  should 
feed  them  with  the  plaintiff's  hay,  which  was  accordingly  done. 
Tiic  reporter's  note  of  this  case  is :  "  Held,  that  there  was  no 
evidence  of  an  acceptance  of  the  cattle  to  satisfy  the  Statute  of 
Frauds."  There  was  a  very  clear  acceptance  of  them  as  the  spe- 
cific subject  of  the  contract ;  but  there  was  no  actual  receipt, 
—  the  j)Ossession,  with  the  lien  attached,  being  in  the  vendor. 
Parke,  1>.,  here  well  says :  "  In  order  to  satisfy  the  statute,  there 
must  be  an  acceptance,  and  an  actual  or  constructive  delivery. 
Now,  in  this  case  there  was  no  actual  delivery;  and,  therefore,  to 
entitle  the  plaintiff  to  recover,  there  must  be  such  a  dealing  with 
tlie  cattle  by  the  defendant,  as  owner,  that  the  plaintiff  would  lose 
his  lion.  But  it  is  clear  that  the  plaintiff  never  meant  to  part 
witli  tlie  cattle  until  the  price  was  paid;  and  there  is  no  ground 
for  holding  that  the  mere  giving  permission  to  feed  the  cattle 
changed  the  possession;"  i.e.,  constituted  an  actual  receipt. 

In  Bigg  V.  Whisking,^  it  was  held,  following  Eliott  v.  Thomas,^ 
that  where,  on  the  same  day,  different  lots  of  timber  were  bought 
at  different  places,  and  at  the  close  a  memorandum  of  the  dif- 
ferent lots  was  made  out  by  the  vendor  for  the  vendee,  the  trans- 
action was  entire,  and  an  acceptance  and  actual  receipt  of  a  part 
took  the  contract  as  to  the  whole  out  of  the  statute. 

Lord  Campbell,  C.  J.,  in  Parker  v.  Wallis,*  refers  to  the  lan- 
guage he  used  in  Morton  v.  Til)bett,°  the  inaccuracies  in  which  we 
have  pointed  out,  and  says:  "To  make  an  acceptance,  it  is  not 
necessary  that  the  vendee  should  have  acted  so  as  to  preclude 
himself  from  afterwards  making  ol)joction  to  the  quality  of  the 
article  delivered ;  but  he  must  have  done  something  indicating 
that  he  has  accepted  part  of  the  goods  and  taken  to  them  as 
owner." 

The  law  is  clear,  notwithstanding  the  confusion  in  the  cases. 
If  there  have  been  an  acceptance  and  actual  receipt  of  the  whole 
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of  the  goods,  the  vendee  has  no  further  right  to  object,  so  far  as 
the  Statute  of  Frauds  is  concerned.  If  there  have  been  an  accei)t- 
anco  and  actual  receipt  of  a  part  of  the  goods  sold,  ho  is  also  pre- 
cluded —  outside  of  the  question  of  fraud  —  from  objecting  to  tiio 
balance  of  the  goods  he  has  bowjht ;  but  he  is  not  precluded  from 
refusing  to  receive  for  such  balance  goods  which  lie  has  not 
bouglit ;  as,  if  the  sale  has  been  by  sample,  and  the  sample  has 
been  accepted  and  actually  received  as  a  part  of  the  goods  so 
bought,  he  is  bound  to  receive  the  balance  of  the  goods  he  has 
bought;  but  he  is  not  compelled  to  receive  and  accept  the  bal- 
ance of  the  goods  if  they  are  not  according  to  the  sample; 
because  they  are  not  the  balance  of  the  goods  he  bought. 

In  Parker  v.  Wallis^  there  was  an  actual  receipt  of  the  whole  of 
the  goods ;  but  as  tliere  was  a  handling  of  the  goods  by  the  vendee 
after  their  receipt,  it  was  held  to  be  a  question  for  the  jury  as  to 
whether  such  acts  were  such  a  taking  to  the  goods  as  owner  as 
would  constitute  an  acceptance.  The  evidence  of  acceptance  in 
the  case,  we  think,  outside  of  the  question  as  to  the  purchase  being 
one  of  specific  goods,  not  considered  in  the  case,  was  little  if  any 
more  than  the  merest  scintilla. 

Where  the  goods  have  been  accepted  and  actually  received  under 
a  verbal  contract,  the  sale  is  consummated,  and  it  is  no  longer  in 
the  power  of  either  of  the  parties,  without  the  consent  of  the 
other,  to  vary  or  rescind  the  contract.  As  we  have  shown,  wlicro 
both  the  property  ti  id  the  possession  have  passed  in  the  whole  of 
the  goods,  there  is  nothing  in  them  left  in  the  vendor ;  and,  on 
the  other  hand,  by  the  acceptance  and  receipt,  the  verbal  contract, 
under  which  the  property  and  possession  in  and  of  the  goods  have 
passed  to  the  vendee,  is  absolutely  fixed,  and  parol  evidence  is 
then  let  in  to  prove  what  the  contract  is ;  and  what  the  contract 
is,  is,  under  such  evidence,  a  question  for  tlie  jury. 

This  principle  is  well  illustrated  by  Tomkinson  v.  Staiglit,^ 
where,  on  the  verbal  sale  of  a  specific  piano  for  .£15  10s.,  the 
piano  being  thus  (as  we  have  previously  intimated  would  be  the 
effect)  accepted  as  the  very  subject  of  the  sale,  it  was  actually 
received  by  the  vendee,  who,  after  receipt  of  it,  claimed  to  hold  it 
on  different  terms  from  those  on  which  it  was  sold,  accepted,  aiil 
received.  The  court  very  properly  held  that  he  could  not  do  so; 
that  the  question  as  to  what  the  contract  was  under  which  the 
piano  was  accepted  and  received  was  for  the  jury ;  and  as  they 
had  found  that  the  contract  was  as  it  was  claimed  by  the  plaintiff 
to  have  been,  the  verdict  was  properly  for  him.     Cresswell,  J., 

1  6  E.  &  B.  21.  a  25  L.  J.  n.  s.  C.  P.  85  ;  s.  c.  17 
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very  correctly  said  :  "After  the  finding  of  the  jury,  wo  must  take 
it  tliat  the  contract  was  for  the  sale  and  delivery  of  the  goods  on 
the  defendant's  premises  for  the  purpose  of  makiti!)  him  the  owner} 
He  was  told  of  the  delivery,  and  assented  in  such  a  manner  as  to 
make  him  owner,  and  he  insists  on  keeping  the  goods  as  owner ; 
and  he  cannot  say  that  he  did  not  accept  [?  or  receive]  them  on 
the  true  terms  of  the  bargain.  He  disputed  the  terms  on  which 
he  became  owner,  which  lie  was  at  liberty  to  do ;  but  the  jury 
have  found  againut  him  on  that  question,  and  he  is  bound  by  their 
finding." 

The  case,  on  this  particular  point,  is  one  of  first  instance; 
but,  as  we  have  pointed  out  in  the  note  below,  it  is  in  strict 
accord  with  the  construction  of  the  statute  we  have  contended 
for  throughout  this  Part;  and,  under  such  construction,  it  is 
one  of  the  plainest  and  simplest  cases  possible.  The  mind  of 
Jcrvis,  C.  J.,  wavered  considerably  during  tiie  discussion  of  the 
case ;  but  he  ultimately  concurred  with  the  rest  of  the  court.  In 
the  case  in  question,  so  long  as  the  contract  remained  in  fieri,  the 
defendar.t  was  not  bound  by  it;  and  though  by  his  act  of  buying 
the  specific  piano  at  an  agreed  price,  the  piano  was,  as  we  have 
claimed,  selected,  accepted,  approved,  recognized,  and  taken  to 
as  the  very  subject  of  the  sale,  yet  the  contract  would  not  "  be 
deemed  good"  until,  notwithstanding  this  acceptance,  there  had 
been  an  actual  receipt  of  it.  Hence  had  he,  prior  to  the  actual 
receipt,  refused  to  receive  it  on  the  original  terms  named,  it  was 
in  his  power  then  to  have  rescinded  the  contract,  and  there  would 
have  been  no  "  good  "  contract.  But  having,  by  liis  acceptance 
and  actnal  receipt,  taken  to  tlie  goods  as  owner,  the  contract  was 
finally  fixed  and  "deemed  good "  under  the  statute ;  and  he  was 
too  late  then,  of  his  own  mere  motion,  to  vary  or  rescind  the  con- 
tract, which  no  longer  remained  in  fieri? 


^  This  is  oxactly  as  we  have  contended 
with  roference  to  the  effect  of  the  accept- 
niicc  ami  actual  receipt  by  the  vendee  of 
the  iiiid/e  of  the  goods  sold'  "it  makes 
him  th(^  owner;"  i.e.,  the  property  and 
actuiil  possession  in  the  whole  of  the  goods 
passinj;  to  tlie  vendee,  he  hecoines  the  nb- 
Sdhite  owner,  the  goods  being  discharged 
of  any  lien  or  right  of  stopparjc  in  trans- 
ifn  ;  and  both  parties  being  jirecluded, 
witliout  mutual  assent,  from  varying  or 
rescinding  the  contract,  which  has  been 
consummated  by  tlie  acceptance  and  act- 
ual receipt  of  the  whole  of  the  goods. 

^  In  the  second  edition  of  Blackburn 
on  Siilea,  p.  24,  it  is  said,  by  the  editor  of 
that  edition,  but  not  by  Lord  Blackburn, 
that  if  the  vendee  accepts  the  goods,  but 


sn)/s  at  the  time  that  he  accepts  them  on 
otiier  terms  tlian  those  on  which  the  ven- 
dor is  willing  to  deliver  them,  that  is  a 
sutticient  acceptance.  For  this  Toinkin- 
son  V.  Staight,  17  C.  15.  6il8,  is  cited. 
The  case  is  not  authority  for  any  such 
proposition  as  the  above,  which  is  not 
law.  The  goods  in  that  case  were  specific, 
ascertained  goods,  —  a  piano,  which  was 
accepted,  assented  to,  approved,  under 
the  particular  contract,  by  virtue  of  the 
contract  itself,  as  in  Cnsack  v.  Robinson, 
1  B.  &  S.  299,  Marshall  v.  Green,  1  C.  P. 
Div.  3.5,  and  numerous  other  cases,  as  the 
subject  of  the  contract,  on  the  terms  on 
which  the  minds  of  the  parties  to  the  sale 
then  met.  Af'lrr  tlie  actual  receipt  of  the 
piano,  the  vendee  claimed  to  liold  it  on 
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Marvin  v.  WaHis,^  while  a  case  of  absolute  simplicity  itself, 
thorouglily  sustaining  our  whole  contention  as  to  the  proper  cun- 
struction  of  the  terms  "  accept  and  actually  receive  "  of  the  stat- 
utes, is  an  important  case  ;  showing,  as  do  so  many  of  the  cases 
in  tlic  English  Court  of  Queen's  Bench,  how  these  words  have 
been  distorted  and  misunderstood.  Lord  Campbell,  C.  J.,  scorn- 
ing to  bo  fairly  despairing  of  obtaining  any  clear,  reasonable, 
uniform  construction  of  the  act,  exclaimed :  "  I  must  say  llmt, 
giving  as  I  do  full  effect  [?]  to  the  statute  while  it  remains,  I 
shall  rejoice  when  it  is  gone  [!].  In  my  opinion  it  does  much 
more  harm  than  good.  It  promotes  fraud  rather  than  prevents  it, 
and  introduces  distinctions  which,  I  must  confess,  are  not  pro- 
ductive of  justice."  2 

This  outburst  of  Lord  Campbell  was  simply  the  result  of  the 
continuous  failure  of  himself  and  so  many  of  the  judges,  in  |)or- 
petuity,  of  the  English  Court  of  Queen's  Bench,  to  appreciate  the 
meaning  of  the  terms  "  accept  and  actually  receive  "  of  the  statute. 

Under  the  principles  we  have  laid  down  in  this  Part,  Marvin  v. 
Wallis  3  has  only  to  be  fairly  stated,  for  its  simplicity  to  appear. 
The  jury  in  the  case  found  that  there  was  a  verbal  contract  lor 
the  sale  of  a  specific  horse  for  a  price  above  .£10;  that,  after  this 
had  been  agreed  upon,  and  the  contract  thus  far  completed,  relat- 


termsilifTcnMit  from  those  under  which  he 
had  accjepted  it ;  recognized,  approved, 
assented  to  it,  as  the  subject  of  the  par- 
ticular contract  of  sale,  and  it  was  very 
properly  held  that  he  could  not  do  so. 
The  mistake  has  arisen  evidently  from  the 
failure  to  treat  the  acceptance  of  the  ven- 
dee as  an  entity  apart  from  the  actual 
receipt,  which  is  also  necessary,  as  well 
as  the  accej)ta;ice,  to  furnish  the  statu- 
tory evidence  of  the  verbal  contract  made 
between  the  parties  to  the  sale. 

1  6  K.  &  B.  726. 

^  When  Lord  Campbell  indulged  iii 
these  very  unwise,  not  to  say  petulant, 
exchmiations,  it  did  not  occur  to  him  that 
the  very  evils  which  the  statute  of  frauds 
was  designed  to  correct,  and  which,  in  a 
great  measure,  it  does  correct,  would,  by 
its  repeal,  be  again  restored.  When  there 
is  an  intelligent  construction  of  the  stat- 
ute, we  know  of  no  branch  of  law  where 
the  decisions  should  be  more  sciontilically 
uniform  than  under  this  statute.  To  re- 
peal the  statute  would  be  to  let  in  mere 
verbal  testimony,  —  with  the  conflict 
therein  which  so  distinguislies  it, — un- 
checked by  the  further  evidence  of  care, 
deliberation,  action,  which  the  statute 
wisely  requires  in  th'it  vast  number  of 
ca.seb  where  just  such  care,  deliberation, 


action,  to  prove  the  contract,  should  bo 
insisted  on.  As  it  is,  the  verbid  testimony 
hits  enough  influence  in  the  mutter,  as  by 
it  the  terms  of  the  contract  have,  neces- 
sarily, to  be  established  ;  but  then,  as  in 
other  cases,  leaving  these  for  the  coiisiil- 
eration  and  determination  of  the  jury. 
But  sweep  away  the  statute  of  frauds,  and 
then,  in  very  many  cases,  nothing  but  tlie 
mere  verbal  testimony  would  be  left  ;  un- 
less, indeed,  it  were  enacted,  as  in  the 
4th  section,  relating  to  the  sale  of  lamls, 
that  a  memorandum  in  writing  shoidd  iie 
required  in  every  contract,  which  tlu^  wise 
framers  of  the  statute  saw  would  virtiiiilly 
paralyze  trade.  And  even,  umler  tlie 
4th  section,  it  was  found  so  absohiti'ly 
impossible  to  literally  carry  out  its  re- 
quirements in  this  respect,  that  the  doc- 
trine of  "  part  performance  "  had  to  be  let 
in,  and  that  of  "  resulting  trusts"  had  ti. 
be  applied.  A  repeal  of  the  statute  would 
be  to  increase  litigation  a  thousand-loM. 
and  to  put  a  premium  on  the  fraud  mid 
perjury  which  the  statute,  in  reijuiriiii,' 
other  evidence  in  addition  to  the  nuie 
verbal  testimony,  was  designed  to  prevent, 
and  which  it  does  thereby  greatly  suc- 
ceed in  so  doing. 
»  6  E.  &  B.  726. 
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iiig  to  the  ascertained,  specified  horse,  the  parties  then  agreed  that 
the  veudoe,  as  owner,  should  lend  tlic  horse  to  the  vendor,  who 
was  to  keep  the  horse,  not  as  unpaid  vendor,  but  as  gratuitous 
bailee  of  the  horse,  for  the  vendee,  as  such  owner.  Here,  then, 
was  the  accepting,  the  selecting,  the  approving,  the  recognizing, 
and  the  taking  to  of  the  horse  as  the  specific  subject  of  the 
verbal  contract ;  and  there  was  not  only  this  acce|)ting  of  the 
horse,  as  the  subject  of  such  contract,  but  there  was  "  tlie  actual 
iocoij)t "  of  the  horse  by  the  vendee,  in  the  possession  as  owner 
being  transferred  by  the  vendor  to  the  vendee  ;  the  constructive 
rcceii)t  (which,  as  wc  have  seen,  is  sullicient,  as  at  conunou  law, 
to  make  an  actual  rccei|)t)  and  possession  being  then  by  and  in 
the  vendee ;  the  vendor's  possession  thereafter  being  the  posses- 
sion of  the  vendee  as  owner,  discharged  of  all  lien, —  the  posses- 
sion, as  owner,  being  no  longer  in  the  vendor,  but  only  in  him  as 
the  servant  or  bailee  of  the  vendee. 

What  can  be  clearer  than  this  ?  The  statute  is  fully  satisfied. 
The  bailee  has  no  lien  for  the  price ;  cannot  jmss  the  property  in 
the  liuiso  to  any  one  else ;  goods  sold  and  delivered  will  lie  for 
the  price ;  trover  for  the  possession  ;  and  neither  vendor  nor  ven- 
dee can,  without  the  consent  of  the  other,  rescind  the  contract, 
which  has  been  finally  closed  under  the  verbal  agreement,  the 
acceptance,  and  the  actual  receipt,  —  the  latter  made  such  by  the 
actual  transmission  of  the  property  and  possession  to  the  ven- 
dee, as  owner,  exactly  as  in  the  previous  case  of  Elmore  v.  Stone  ;^ 
tlie  facts,  in  the  one  case  as  in  the  other,  showing  that  the  vendor, 
in  holding  the  horse  in  each  of  the  cases,  did  so,  not  in  his  capa- 
city of  owner,  with  a  lien  attaching;  but  simply  —  deprived  of 
his  lien  with  the  deprivation  of  possession  as  owner  —  as  the 
bailee  of  the  owner ;  the  bailee's  possession  being  the  possession 
of  the  owner,  the  purchaser  of  the  specific  horse ;  assented  to 
and  accepted  as  such. 

And  yet  the  case,  by  the  expressions  of  Lord  Cam)>bell,  C.  J., 
and  Coleridge  and  Erie,  JJ.,  is  made  to  appear  as  one  which  had 
given  them  much  trouble,  and  had  involved  them  in  much  doubt. 
Erie,  J.,  says:  "1  believe  that  the  party  who  inserted  the  words 
liad  no  idea  what  he  meant  by '  acceptance : '  that  opinion  I  found 
on  the  everlasting  discussion  which  has  gone  on  as  if  possession, 
according  to  law,  could  mean  only  manual  prehension." 

This  simply  arises  from  the  failure  to  observe  that  when  the 
terms  "  accept  and  actually  receive"  are  used,  accept  is  not  used 
ill  the  sense  of  receive  (either  as  a  matter  of  "  manual  prehen- 
sion," or  otherwise),  making  the   passage  mean  "  receive   and 

»  1  Taunt.  458. 
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actually  receive;"   but  that  it  ia  used  in  the  entirely  dilTercut 
sense  which  wo  have,  in  tliis  Part,  so  often  pointed  out. 

Again,  the  term  is  "  actually  receive  ; "  not  manually  receive ; 
and  an  actual  receipt,  at  conunon  law,  as  well  as  under  tlie  stat- 
ute, may  be  either  manual,  constructive,  or  symbolical ;  and,  as 
far  as  tlic  receipt  or  transmutation  of  the  possession  is  concerned, 
be,  in  the  one  case  as  in  either  of  the  others,  eijually  actual. 

Thus,  when  Coleridge,  J.,*  says:  "The  Statute  of  Frauds  re- 
quires an  actual  receipt,  which  implies  delivery  and  acceptance ;" 
we  say,  unhesitatingly,  in  reply,  it  implies  nothing  of  the  kind,  in 
the  sense  in  which  the  terra  "  accept "  is  used  in  the  statute. 

lieceipt  implies  delivery,  of  which,  under  the  statute,  the  one  is 
the  correlative  of  the  other.  Receipt,  under  the  statute,  docs  not 
imply  acceptance,  as,  to  make  the  contract  good,  the  vendee,  ex- 
pressly, must  accept  and  receive ;  the  acceptance  alone  being  not 
sullicient,  by  the  very  words  of  the  statute,  which  recpiires  iiii 
actual  receipt  as  well  as  the  no  less  actual  acceptance  ;  whether 
the  latter  be  express  or  implied,  and  the  former,  as  at  comnuju 
law,  manual,  constructive,  or  symbolical. 

Thus,  it  is  of  the  term  "  receij)t,"  not  of  "  a'^oeptance,"  tliat 
Erie,  J.,  should  have  said  :  "  It  may  mean  mam  prehension,  or 
it  may  mean  a  handing  over  to  a  servant."  li.  ihis  case,  there 
having  been  an  acceptance,  and  the  question  turning  upon  the 
point,  as  to  whether  there  was  an  actual  receipt  or  not,  the  lan- 
guage of  Erie,  J.,  applied  to  that  point,  is  accurate :  "  But  tlie 
question  is,  whether  there  has  been  an  exorcise  of  the  right  in- 
consistent with  any  supposition  but  that  of  ownership ;  whether 
there  is  an  actual  sale,  and  an  act  which  is  inconsistent  with  any- 
thing but  ownership.  When  you  apply  that  here,  you  have  the 
finding  of  the  jury  that  there  was  an  actual  sale,^  and  that  the 
purchaser  assumed  to  be  in  actual  possession.  He  permitted  the 
other  party  to  retain  the  horse.  All,  indeed,  passed  by  word  of 
mouth  ;  but  to  my  mind,  it  is  a  most  decisive  case  of  possession 
[i.  e.  actual  receipt],  and  one  in  which  the  vendor  has  lost  his 
claim  to  lien." 

Crompton,  J.,  distinguishes  a  little  more  clearly  the  acceptance 
and  the  actual  receipt,  thus  :  "  There  is  no  question  as  to  the  idea 
tity  ;  there  is  a  sale  of  the  horse,^  and  then  what  amounted  to  a 


^  Fothcr  of  the  present  Lord  Chief  Jus- 
tice. 

^  This,  called  "an  actual  sale,"  really 
covers  the  no  less  actual  acceptance  re- 
quired ;  as  there  is  the  accepting,  the  se- 
lecting, the  recognizing,  the  approving, 
the  taking  to,  as  the  very  subject  of  tlie 
actual  sale,  at  an  agreed  price,  the  specific. 


ascertained  subject  of  the  sale,  —  tlip 
horse.  Hence,  is  the  clear  dcihu-tion, 
when  there  is  "  an  actual  sale  "  of  spccilii', 
ascertained  goods,  that  very  actual  .sale 
is  itself  the  acceptance  of  the  statute. 

•*  This  again  shows  that  this  —  the  as- 
.sentitig  to  the  specific  horse  —  fixes  tlie 
acceptance  of  the  identical  horse  as  the 
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loan  by  the  vendee ;  and,  under  that  loan,  the  vendor  kept  possea- 
mm  of  tho  liorHo.  That  is  a  possession  by  tlio  vendee.  Tlic  case 
is  auiiloi^oius  to  that  of  ^oods  warehoused.  1  ^o  to  tiie  warehouse- 
man with  tlic  seller,  and  say  to  him, '  You  now  hold  these  jfoods 
fid-  iiic  ; '  '  tlie  warehouseman  then  becr-ues  the  bailee  of  the  pur- 
chaser, and  the  i)ossessit»u  of  thu  warehouseman  becomes  (hat  of 
the  pureliaser.  Mr.  Mcllor  says,  and  ho  wotdd  succeed  if  he  could 
make  out  his  proposition,  that  in  no  ease  can  the  vendor,  for  this 
purpose,  be  the  a)i;ent  for  the  vendee  ;  but  that,  I  think,  is  not  law, 
Ehnore  v.  Stone  ^  shows  that.  In  the  one;  case  we  have  a  bailn.ent 
of  a  description  different  from  the  ori<;inal  possession;  here  wc 
have  a  loan ;  l)ut  in  each  case  the  possession  of  the  bailee  is  tho 
possession  of  the  bailor.  It  would  be  dangerous  to  distiu<ruish 
between  such  cases."  The  verdict  for  the  plaintiff  was  very  prop- 
erly sustained.''^ 

In  our  chronological  examination  of  the  cases,  wc  simply  take 
them  up  in  detail ;  and  we  find  that  case  after  case  only  the  more 
firmly  establishes  as  correct  the  princijdes  wc  have  enunciated  in 
this  Part. 

Tiio  next  case  to  bo  examined  is  Taylor  .\  Wakefield.*  Here 
there  was  a  verbal  agreement  lor  the  sale  of  g(jods  for  upwards  of 


vi'n  sulijcct  ol'  till-  sale.  All  tliiit  is 
i'mtl..'r  iLMiuiicil  to  coinpleti!  the  sale  is 
tlu!  iictiuil  n'ccipt,  wliifli,  in  this  east', 
followed  the  aei'cjitaiicc. 

1  Here,  mark,  treating  the  actual  re- 
ceipt of  the  statute  just  as  an  actual  (not 
iieccssniily  mnniui/,  here  constructive)  re- 
ceipt at  eoninion  law. 

•^  1  Taunt.  458. 

«  While  Marvin  v.  Wallis,  6  E.  &  B. 
72t),  was  correctly  decided,  there  is,  as  we 
have  poiiite(l  out,  much  in  the  reasoning 
ol'thi' jiid^rment,  which  is  unsound.  The 
following  from  Coleridge,  J.,  is  furnished 
as  another  such  instance.  Following  the 
fallacy,  to  which  we  have  ]ireviously  re- 
ferred, involved  in  tho  following,  "The 
.statute  of  frauds  rei|uircs  an  actual  re- 
ceipt, which  implies  delivery  fnid  accept- 
once,"  Coleridge,  J.,  adds:  "It  is  ad- 
mitted that,  if  there  he  an  actual  visible 
jiossessif  ii  in  the  vendee  for  a  single  nio- 
nioiit,  that  is  enough ;  the  (piestion  can- 
not turn  on  the  time.  It  must  also  be 
admitted  that  it  is  enough  if  a  third  party 
lias  such  jiossession  for  the  vendee."  Tlii.s, 
then,  might  be  fairly  said  to  mean  :  Ac- 
ce|itance,  as  well  as  the  reception,  and  its 
correlative,  delivery,  are  imidied  by  the 
actual  receipt,  which  tho  statute;  reqiiires  ; 
hence,  where  there  has  been  "  an  actual 
visilile  Jiossession  in  the  vendee  for  a 
single  monu-nt,  it  is  enough,"  as  it  is  "  if 
a  third  party  has  such  possession  for  the 


vendee."  This,  then,  would  make  the 
actual  receipt  alone,  even  "for  a  single 
moment,"  by  the  vendee  or  by  some  one 
for  him,  fulfd  the  reiiuirements  of  the 
statute  ;  the  absurd  result  of  confounding 
the  accejitance,  which  is  one  thing,  with 
the  actual  receipt  of  the  statute,  wliich  is 
quite  another.  Uut  myriads  of  cases  cor- 
rectly hold  that  the  vendee  may  not  only 
be  in  "actual,  visible  possession  "  for  very 
many  moments,  but  yet  be  able  to  reject 
the  goods,  ami  re|iudiate  the  contract. 
The  actual,  visible  jxisscssion  being  in  the 
vendee  does  not  vest  the  title  in  him, 
under  such  a  contract,  unless  the  jiosses- 
sion is  in  him,  as  owner ;  and  this  only, 
under  tlie  statute,  can  be  where  there  has 
been  not  only  an  actual  receipt  by  the 
vendee  as  such,  but,  also,  an  ecpudly  ac- 
tual accejitance  by  him,  in  his  cajiacity  as 
such  vendee.  It  is  liy  just  such  unsound 
reasoning  as  that  of  Coleridge,  J.,  in  ]\Iar- 
vin  V.  AVillis,  (i  K.  &  B.  726,  733  ;  and  of 
Lord  Cnmiibell  in  Bu.shel  v.  Wheeler,  8 
.lur.  i'lS'i ;  and  in  their  liaving  failed  to 
appre<!iate  the  dill'erenee  between  the  ao- 
eeiitance  and  tho  actual  receipt  of  the 
statute,  that  the  construction  of  the  .stat- 
ute has  been  involved  in  tho  confusion 
which  we  are  endeavoring,  we  trust  suc- 
eessfully,  by  this  protracted  and  exhaust- 
ive investigation,  to  clear  away. 
♦  6  E.  &  B.  765. 
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j£10,  which  were  in  the  possession  of  the  vendee,  as  tenant  of  the 
premises  where  the  goods  were  ;  the  sale  being  on  the  terms  tliat 
the  goods  should  beeome  the  property  of  the  vendee  at  a  later 
date,  on  payment  of  the  purchase-money.  Before  the  money  was 
paid,  which,  however,  was  tendered  by  the  vendee,  the  inchoate 
vendor  repudiated  the  contract.  Here,  the  vendor  had  never 
parted  with  his  lieu  or  his  possession  as  owner,  the  possessio" 
being  in  the  vendee,  as  tenant  for  the  owner,  and  he  (the  vendee; 
never  got  possession  of  them  as  owner ;  before  their  actual  recuipt, 
as  owner,  the  contract  having  been  repudiated  by  the  vendor. 
Tile  court  held,  following  Edan  v.  Dudlield,'  and  Marvin  v.  Wallis,'- 
tliat,  tinder  the  Statute  of  Frauds,  the  contract  was  not  ^  good." 
Crompton,  J.,  who  had,  on  the  whole,  a  better  appreciation  of  the 
meaning  of  the  statute,  than  his  colleagues  of  the  Queen's  Bencli, 
said  :  "  When  goods  are  sold  by  parol,  and  nothing  remains  to  be 
done  before  the  delivery,  if  the  goods  are  already  in  tlie  hands 
of  the  vendee,  he  may  take  to  them  under  the  contract,  and 
it  is  an  accei)tance  and  receipt  by  the  autliority  of  both  par- 
ties. It  is  the  only  way  in  sucli  cases  in  wliich  tliero  can  be  a 
delivery.  The  contract  is  binding  as  soon  as  the  bailee  changes 
his  character  and  holds  as  owner.  But  then  it  appears,  on  the 
facts  here,  that  by  the  contract  there  was  to  be  no  delivery  till  the 
price  was  paid  ;  and  it  appears  that,  when  the  price  was  tern k'red, 
before  any  possession  as  owner  was,  or  under  tlie  contract  could 
be  taken,  the  vendors  refused  the  money,  and  declared  the  con- 
tract not  binding.  If  we  held  that  it  was  sufficient  to  tender  the 
money  and  take  possession  afterwards,  it  would  be,  in  effect, 
holding  that  the  contract  was  binding  before  the  possession  was 
taken  ;  for,  unless  it  was,  the  subsequent  taking  of  possession  was 
tortious;  and  it  is  admitted  on  all  hands  that  a  torticjus  takiii;:!; 
possession  cannot  make  the  contract  binding."  The  decision  of 
the  court  below  that  there  was  evidence  for  the  jury  of  an  accept- 
ance and  actual  receipt,  was  reversed.  It  is  a  sound  corollary 
from  this  well-decided  case  that  the  delivery  and  the  actual  re- 
ceipt are,  as  we  have  repeatedly  pointed  out,  correlative  terms 
under  the  statute ;  the  vendor  having,  in  effect,  to  be  a  party  to 
the  actual  delivery,  as  the  vendee  has  to  the  actual  receipt,  to 
satisfy  the  statute. 

Gardner  v.  Grout ^  establishes  another  of  the  projiositions  wo 
have  stated  in  this  Part.  Here,  after  a  verbal  sale  of  sjiecilic 
goods  for  more  than  .£10,  samples  as  of  the  very  bulk  were  deliv- 
ered and  actually  received  by  the  vendee,  weighed  and  charged  to 


1  1  Q.  B.  302. 

2  6  E.  &  B.  726. 


8  2  C.  D.  N.  8.  340. 
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hiin  as  a  par!  of  the  goods  sold.  It  was  held,  following  Hindc  v. 
Wliitchouso,'  that  there  had  been  an  acceptance  and  receipt  of  a 
part  of  the  goods.  J3ut  in  Sinionds  v.  Fisher,'-^  where  there  had  been 
a  delivery  and  receipt  of  samples,  but  not  as  a  part  of  the  bulk, 
Wiglitnian,  J.,  nonsuited  the  plaintiff  on  the  ground  that  tliere  had 
been  no  acceptance  and  actual  icu'ipt  of  a  part  of  the  goods.^ 

A.  in  Coombs  v.  The  Bristol  tt  Exeter  Uy.  Co.,*  verballv  agreed 
to  buy  of  \i.  all  the  whalebone  he  could  procure  at  a  certain  price, 
to  be  sent  by  a  i)articular  railway,  A.  agreeing  to  pay  the  freight. 
Some  whalebone,  to  an  amount  exceeding  illO,  having  been  deliv- 
ered at  the  railway  station  by  B.,  consigned  to  A.,  and  having  been 
duly  invoiced  to  him,  was  lost  in  the  transit.  In  an  action  by  A. 
agiiiu.st  the  railway  company,  for  the  loss  of  the  whalebone,  it  was 
iield,  following  Norman  v.  l*!illips,"that  the  receipt  of  the  railway 
was  not  tiie  actual  receipt  .»(.  the  vendee,  and  that  there  was  no 
acceptance  of  the  goods,  'nasmuch  as  the  vendee  had  the  right  of 
rejecting  them  after  inspection  ;  and,  therefore,  that  the  plaintifl: 
could  not  recover. 

As  tlierc  was  here  the  purchase  of  an  ascertained  article,  "  all 
the  whalel»one  he  could  procure,"  at  an  agreed  price,  tliere  would 
sc'i'iu  ((>  have  been  good  ground  for  the  jdaintift's  claim  that  there 
had  been  —  though  the  receipt  of  the  carrier  is  not  the  actual  re- 
ceipt of  the  vendee  —  at  least  an  acceptance  by  the  vendee  ;  and 
hml  tiie  whulebone  been  actually  received  by  the  vendee,  we  doubt 
wli.'ther,  after  that,  after  examination,  he  would  have  had  the 
rii:Iit  of  rejecting  the  whalebone,  as  it  was  exactly  the  article 
whi.h  iii'  had  purchased  ;  the  spccilic  subject,  which  he  had  ac- 
coptcd  (not  received)  as  the  very  subject  of  the  contract. 

We  think  that  closely  analogous  to  this,  on  the  (piestion  of  ac- 
crplDuec,  would  bo  tlu^  ease  of  vcibal  purchase  by  a  vendee,  of 
all  the  flour  in  a  warehouse,  or  all  the  goods  in  a  store,  at  an 
auiTcd  ]U'ico;  thougli  in  these  cases  the  goods  had  not  been  sub- 
jected to  speeiivl  examination.  Of  course,  in  these  cases,  the  ven- 
dee might  refuse  to  receive  the  goods,  and  thei'o  would  be  no  good 


1  7  :vist,  r.r.3. 

•  t'it(>(i  ill  (iiu'iliicr  V.  Oiout,  2  C.  B. 
N.  s.  ilt  ]).  15 1'J. 

"  Siiiiuiiils  V.  FisliiM',  was  but  a  nisi 
/(/•/(/f  case,  lifl'orn  Wi^litinaii,  .1.,  in  wliicli 
a  lull'  visi  to  set  aside  tin'  nniisilit  was 
;,'iaiiti(l,  Imt  was  never  aif^ued.  I'sinj^ 
tile  iisiiiil  langiinj^e  oi"  so  many  of  tlie  iMig- 
lisli  ( iisi's,  it,  was  eluiint'd  tliat  tlio  neeeiit- 
aiiie  ,111(1  receipt  i)f  saiiiiiles  of  wino 
|>illvliaseil  by  tlic  defeinl'int  was  "a  jwrt 
urcijitKiifn  "  of  tlie  wine.  As  it  was  a  sale 
of  specilie  wine  by  sample,  wo  tliiiik  tbat, 
in  ilSL'ir,  was  uii  assent  to  the  ^lartiuular 


wine  as  tlio  very  sulijeet  of  tlie  sale  ;  and, 
tliereliiie,  was  an  aeeeptaiiee,  or,  as  it  is 
railed  in  tluMiise,  "a  jiart  aeeeptaneo  "  of 
it.  But,  as  tlu'ie  was  no  actual  receipt  of 
any  part  of  the  wine  wliicdi  was  so  ac- 
cepted, the  exception  in  the  staluti^  was 
still  unmet,  and  the  nonsuit  was  dearly 
rif^ht  on  the  ground  that  there  was  vo 
part  reci^ipt,  not  on  the  t,'ronn(l  that  there 
was  no  "  jiart  acceptance."  See,  j)Ost, 
further  on  the  sulijeet. 

*  3  11.  &  N.  .'ilo. 

M4  M.  &  W.  277.  '       ■ 
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contract.  But  wc  think  the  purchase  of  specific,  ascertained  goods 
is  an  "  acceptance"  of  them;  a  recognizing,  approving,  assenting 
to,  taking  to  them  as  the  very  subject  of  the  contract,  as  it  Wuald 
have  been,  at  common  kxw,  before  the  statute. 

With  this  view,  it  would  seem,  also,  logically,  that  there  would 
be  no  escape  from  holding,  where  there  has  been  a  sale  of  spccilic 
goods,  by  sample,  and  there  has  been  no  delivery  of  any  part  of 
the  goods,  tlie  buying  the  goods  by  sample  is  itself  an  acceptance 
of  them  under  the  statute,  as  the  very  subject  of  the  sale.  And 
if,  on  their  actual  receipt,  they  should  conform  to  the  sample,  so 
as  to  be  the  very  subjoct  of  the  contract,  no  further  acceptance 
would  be  required  to  satisfy  the  statute,  and  the  vendee  would  not 
then  have  the  right,  after  their  actual  receipt,  arbitrarily  to  reject 
the  goods,  as  he  would  have  had  even  after  their  actual  receipt, 
if  there  had  not  been  the  previous  acceptance  of  them. 

It  is  to  be  regretted  that,  from  the  manner  in  which  the  terms 
''accept"  and  "actually  receive"  of  the  statute  have  been  con- 
founded, as  though  the  latter  involved  the  former,  in  many  cases 
where  the  force  and  effect  of  the  term  "  accept "  should  have  been 
considered,  the  peculiar  oignilication  of  the  word  as  not  being  neces- 
sarily involved  in  receiving  has  been  allowed  to  pass  without  notice. 
The  conclusion  would,  however,  seem  to  be  that  the  acceptance 
of  the  statute  is,  as  it  was  at  common  law,  necessarily  implied  or 
involved  in  every  purchase  of  specific  goods  in  which  at  common 
law  the  property  would  pass  by  virtue  of  the  sale  to  the  vendee. 

If  this  deduction  is  correct,  and  we  think  it  is,  it  is  but  conclud- 
ing, as  we  have  in  effect  all  along  in  this  Part  contended,  that  the 
accepting  of  the  statute  is  nothing  more  than  the  selecting,  speci- 
fying, recognizing,  assenting  to,  fixing  upon,  as  the  particular 
subject  of  the  sale,  the  ^''oois  agreed  upon  as  such  subject  of 
sale  by  the  vendor  and  vt  ndeo,  the  minds  of  the  parties  being 
ad  idem  with  respect  to  the  particular  goods  which  are  the  sub- 
ject and  very  object  of  the  actual  sale. 

When  this  selecting,  specifying,  recognizing,  accepting,  assent- 
ing to,  taking  to  of  the  g-jds  as  the  subject  and  object  of  tlie 
sale  is  fixed,  then,  in  the  words  of  Heath  and  Chambre,  JJ.,  in 
Kent  V.  ITuskinson,^  there  is  such  an  "  acceptance  as  is  an  aflinna- 
tion  of  the  particular  contract  made;"  and  when  there  is, in  add' 
tion  to  this,  the  actual  receipt  of  the  statute,  then  you  have  the 
position,  as  named  by  Alderson,  B.,  in  Norman  v.  Phillips,^  where 
the  purchaser  has  precluded  himself  from  objecting  to  the  quality 
of  the  goods. 3 


»  3  B.  &  P.  233. 

»  14  M.  &  W.  277,  288. 

*  If  this  principle  is  sound,  as  we  think 


it  is,  there  arc,  of  course,  cases  to  be  found 
where  tlic  distinction  between  the  acceiit- 
ance  and  actual  receipt  of  the  statute  has 
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We  proceed  to  examine  the  later  authorities. 
The  confusion  of  the  Court  of  Queen's  Bench  on  the  suhject 
still  continues.    In  Hart  v.  liush,^  the  defendant,  a  wine  merchant 


not  been  kept  in  view,  and  among  tlit-m 
are  some  of  the  cases  which  we  have  ex- 
amiiHil,  which  will  bo  found  not  to  have 
been  coneetly  decided.     In  Smith  i".  Sur- 
uiiin,  'J  H.  &  ^-  56),  the  terms  "acceptance" 
and  "actual  receipt"  are  hopelessly  con- 
founded.    In  that  case  there  was  clearly 
no  actual  receipt ;    aiul,    independent  of 
this,  tliere  seems  to  have  been  no  such 
selection  or  recognition  of  the  particidar 
I'Odds  as  the  defined  object  of  the  sale  to 
aniinint  to  an  acceptance  of  any  specific 
goods.     The  trees  in  that  case  were  stan<l- 
ing,  and  tliey  were,  clearly,  not  the  object 
of  the  sale,  there  having  been  no  accept- 
ance of  any  part  of  them  wliatever  to  pre- 
clude an  oliji'ction  to  their  iiuality,  or  even 
to  form  tile  basis  of  any  judgment  of  ipial- 
ity.     So,  in  Johnson  v.  Dodgson,  '2  M.  & 
W.  Gb'i,  tiie  term     '  acceptance  "  is  used, 
where   nieiely   "receipt"    is   meant.     In 
that  casj,  as  the  jury  fouml  that  the  goods 
did  contVuni  to  the  sample  by  which  they 
wcie   sold,   thus,    in   etfect,    hnding   that 
there  was  a  stdecting,   au  approving,  an 
assenting,   a  taking  to  of  the  very  goods 
whieli,  by  sample,  were  actually  bought  ; 
and,  tlii'refore,   an  accepting  of  them  as 
vile  suliji'ct  of  the  contract,  the  defendant 
Would  seem,   in   that  sense  of  the  word 
accepting,  to  have  accepted  tiiem  within 
the  exception   in   the   statute.     But   the 
delivery  was  to  the  carrier,  and   not  to 
till'  difendant  ;  so  there  was  no  actual  re- 
ceipt by  him,  as  lie  refused  to  receive  the 
goods,  and  the  acceptance,  alone,  was  not, 
therefore,  sullieieiit.     The  case  of  Curtis 
!•.  I'ugli,  10  Q,  B.  Ill  (stated  by  us s«/*m), 
which,  while  we  think  it  is  a  correct  de- 
cision   on    the    question    of    acceptance, 
wlii're,  as  was  assumed  in  th.at  case,  there 
had    been    no     previous    acceptance,    or 
whire  the  facts   connected  with  the  sale 
did  not,  in  tliemsidves,  constitute  the  ac- 
ceiitarii'e  of  the  statute,   is,  we  think,  as 
wi>  have  already  intimated,  on   tlie   facts 
ill  that  ease  a  very  doulitful  one.     In  this 
casi^   tliere  was  a  specitic   purchase  of  a 
sjieeilied    (luaiitity   of    ('ox's    best    glue. 
-Vt'ler  the  glue  had  been  deliv-'reil   to  the 
defendant:  and  actually  receiveil  by  him, 
he  claimed  the   right  to  reject  it".     The 
jury  found  that  the  glue  was  exactly  what 
lie  had  purchased  ;  and  hence  it  was  the 
iiieiitieal   iirticde   which   he   had   selected 
and  accepted  as  the  very  suhject  and  ob- 
ject of  tile  sale,     Notwithstiimling  this, 
ne  couM  have  refused  to  actually  receive 
it,  am)  there  would  have  been  no  good 
contract  within  the  statute.     But,  after 


actual  receipt  of  it,  wo  think  it  was  too 
late   then    for   him    to    reject    it   on   the 
ground  that  it  was  not  the  article  that  he, 
by  his  specitic  purchase,  had  accepted  as 
the  very  subject  and  object  of  the  sale  ; 
when,  as  liy  the  tinding   of  the  jury  it 
was  shown  to  be,  just  such  subject  and 
object  as  he,  by  his  specilic  purchase,  had 
so  accepted.     Tlie  acceptance  in  .Saunders 
V.  Tojip,  4  Kx.  3U0,  of  the  specitic  sheep 
agreed   uiion  as  the  subject  of  the  sale, 
was  made  perfectly  good  liy  the  selecting 
them  ;    thus   making   s[>cci(ic    sheep   the 
very  subject  of  the  sale.      Parke,   B.,  in 
this  case,  referring  to  the  holding  in   Bal- 
dey  V.  Parker,  2  B.  &  C.  37,  says  :    "  That 
case  is  an  authority  to  show  that  the  se- 
lecting i)arti(!ular  articles  does  not  amount 
to   a    ■.-■■'•''ijit    within    the   statute,   but    is 
merely  a.i  agreement  that  the  property  in 
the  specilic  articles  shall  pass."     And  we 
think   that  the  very   word   "accept"  in 
the  statute  is  used  precisely  in  this  sense, 
and  that  t/tc  accrptancc,    independent  of 
the  actual  receipt  also  rcipiired,    is  just 
that  acce[itance  which  existed  at  coininou 
law  in  evciy  case  where  there  was  "an 
agreement  that  the  proiierty  in  the  sjiecitic 
artiiles   shall   pass  ; "    or   where,    as   (to 
again  ipiote  I'arke,  B.,  in  the  same  case), 
"at  common  law,  the  pioperty  would  pass 
by  the  contract  of  bargain  and  sale,'    ia 
"the  specilic   articles."     (The  term"  ac- 
cei)taiice,"   under   the  statute,  go(!S  even 
further  than   this,  us  in  cases  where  the 
acceptance  and  actual  receipt  of  a  part  of 
the  goods  will  take  the  case  out  of  the 
statute,  so  that  the  contract  may  be  en- 
forced, even  though  the  projierty  in  the 
specilic  goods  has  not  passed,  so  that  an 
action   as   for   goods   sold   and    delivered 
would  lie.)     So,  in  Hunt  r.  llecht,  8  M. 
&  W.  814,  although   there  was  an  actual 
receipt  of  the  goods,    because  there  was 
no  "acce]itancc  "  of  them,  the  artiiles  re- 
ceived not  corresponding  with  the  order, 
and,  therefore,   they  were  not  the  goods 
which  were  bought  at  all,  not  the  specifio 
snljei't  of  the  iJiirehase,  and  no  aarjitance 
of  them  as  such  subject  so  as  to  cause  the 
jiroperty  in  them  to  pass  at  common  law, 
inilependent  of  the  statute  ;    and   it  was 
held   that  there  was  no  good  sale.     And 
in  Sinionds  r.  Fisher,  cited  in  Gardner  v. 
('.rout,  'J  C.  B.  N.  s.  340,  342,  there  was 
a  completed  sah;  of  specilic  goixls,  by  sam- 
ple, at  an  agreed  [iricr,  without  the  .sam- 
ples being  given  to  the  vendee  as  a  part 
of  the  bulk  of  the  actual  goods  sold.    The 
statement  of  the  cose  is,  as  we  have  seeoi 
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at  Lancaster,  bought  from  the  plaintiff,  a  wine  merchant  in  Lon- 
d(m,  a  hogshead  of  "  Superior  Jersey  Brandy  "  for  <£37  lOs.  The 
order  was  for  this  specific  brandy,  given  verbally  to  the  defend- 
ant's traveller,  the  defendant  directing  that  the  brandy  should  he 
sent  t(  him  from  the  G.  wharf  at  London,  which  appeared  to  hv 
the  oniy  wharf  in  London  whence  goods  were  shipped  for  Lancas- 
ter, and  from  which  goods  had  previously  been  sent  by  the  plaintiff 
to  the  defendant.  The  brandy  purchased  was  sent  by  the  i)laiii- 
tiff  to  the  wharf,  and  the  wharfinger  shipped  it  in  a  vessel  for 
Liverpool  tn  route  for  Lancaster.  The  vessel  seemed  to  have 
been  selected  by  the  wharfinger,  and  was  lost  between  Loudon 
and  Liverpool.  The  defendant  refused  to  pay  for  the  brandy. 
In  an  action  for  the  price,  the  defendant's  counsel  ^  contended  that 
there  was  "  no  receipt "  of  the  brandy  so  as  to  satisfy  the  seven- 
teenth section  of  the  statute.  A  verdict  was  found  for  the  plain- 
tiff, with  leave  reserved  for  a  nonsuit,  or  verdict  for  the  defendant. 
On  the  argument,  the  terms  "  receipt,"  "  acceptance,"  "  actual  ac- 
ceptance," and  "  delivery,"  arc  all  used  as  though  they  meant  hut 
receipt ;  and  the  argument,  in  effect,  was,  agreeing  with  the  defend- 
ant's contention  in  the  court  below,  that  the  delivery  at  the  wliarf 
was  not  the  actual  receipt  of  the  defendant.  The  court  held  that 
it  was  not,  the  judgment  of  Lord  Caini)bell,  C.  J.,  not  in  any  way 
touching  the  qucsti(m  of  acceptance,  but  that,  rather,  whether  tlie 
delivery  at  the  wharf  was  a  receipt  by  the  vendee.  But  on  the 
argument  Lord  Campbell  does  use  the  word  "acceptance,"  and, 
whether  accidentally  or  intentionally  (and  which  of  the.se  sccins  just 
slightly  doubtful),  we  think,  in  this  instance,  he  uses  it  correctly. 
Referring  to  Morton  v.  Tibbett,^  he  says  :  "  In  Morton  v.  Til)l)ett 
the  vendee  took  a  sample,  and  directed  the  destination  of  the 
goods,  —  that  2vas  clearly  evidence  of  acceptance.''''  We  think  it 
was.  That  which  in  Morton  v.  Tibbett  was  held  to  be  evidence  of 
the  actual  receipt,  was  that,  after  taking  the  sample,  and  directing 
the  destination  of  the  goods  (showing  an  acceptance  of  the  goods 
to  satisfy  the  statute,  which  became  conclusive  if  the  bulk  cor- 
responded with  the  sample),  he  treated  the  goods  as  his  own  hy 
selling  them.  So,  here,  the  vendee  bought  specific  goods  and 
directed  the  destination  of  them,  thus  accepting  them  as  the  very 
subject  of  his  purchase,  and,  as  the  very  goods  which  he  had  ac- 


that  this  was  not  a  "part-accepting"  of 
tlie  goods.  But  all  that  it  means  is  that 
there  was  no  part  receipt  of  the  goods,  the 
sample  not  being  delivered  or  received  as 
a  part  of  the  very  bulk.  We  think  that 
this  was  accepting  the  goods  as  the  subject 
of  the  sale  within  the  meaning  of  the  .stat- 
ute, and  if  followed  up  by  the  actual  re- 


ceipt  of  the  specific  goods  bought,  thf 
purchaser  could  not  thereafter  reject  tliein 
if  they  corresponded  with  the  samiile,  luul 
were,  therefore,  the  actual  goods  wliicli  In; 
had  accepted  as  those  to  be  delivered  to 
him  as  the  specific  subject  of  the  sale. 

1  See  p.  495. 
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ccptod  as  the  subject  of  such  purchase  were  received  by  the 
wharfinger,  if  the  wliarfinger  had  been  his  warehouseman,  or  his 
servant  to  actually  receive  the  goods  (certainly  he  was  not  to 
"  accept "  them),  then  as  he  had  himself  accepted  them,  the  actual 
rocei{)t  by  himself,  through  his  warehouseman,  or  servant,  would 
have  satisfied  the  statute.  But,  unless  his  act  of  buying  specific 
tioods  as  the  very  subject  of  his  purchase  was  an  acceptance  of 
them,  tlicn  the  mere  actual  receipt  by  the  warehouseman,  even 
had  he  been  the  vendee's  own,  while  it  would  have  satisfied  the 
statute  as  regards  the  actual  receipt  required,  certainly  would  not 
have  satisfied  the  statute  with  reference  to  the  accej)tance,  which 
is  also  required.  But  Lord  Campbell  treats  the  actual  receipt  as 
all  tliat  was  then  necessary.  Hence,  unless  he  meant  verbally  and 
literally,  that,  as  in  Morton  v.  Tibbett,^  he  says,  the  vendee's  taking 
a  sample,  and  directing  the  destination  of  the  goods,  "  was  clearly 
evidence  of  acceptance  "  (apart  from  the  actual  receipt,  which 
was  evidenced  by  other  and  later  acts)  ;  so,  in  Hart  v.  Bush,^  the 
defendant's  having  bought  specific  goods  at  an  agreed  price,  and 
having  directed  the  destination  of  them,  this  was  likewise  evidence 
of  their  acceptance,  entirely  apart  from  the  alleged  actual  receipt 
by  the  warehouseman;  then  his  judgment  is  palpably  unsound,  as 
it  would  hold  that  the  carrier  could  both  receive  and  accept  for 
the  vendee,  which  generally  he  cleai'ly  cannot  do,  even  though  the 
carrier  l)e  the  purchaser's  own  carrier,  so  as  to  make  his  receipt 
the  actual  receipt  of  his  principal,  the  purchaser. 

Lord  Campbell's  judgment,  in  extenm^  is :  "  The  legislature  con- 
tinues to  maintain  section  17  of  the  Statute  of  Frauds ;  ^  and  I  do 
not  think  the  enactment  is  satisfied  by  the  facts  of  the  case.  All 
that  can  be  said  is  that  the  purchaser  here  named  the  wharf,  and 
that  there  was  a  delivery  [a  delivery,  mark !  the  correlative  of  re- 
ceipt, not  of  acceptance]  at  the  wharf.  I  think  that  ivhere  there 
is  a  verbal  contract,  and  an  order  to  deliver  to  a  particxdar  carrier, 
a  delivery  to  that  carrier  does  satisfy  the  statute.  But  in  the 
present  case  thcc  ^^as  a  delivery  at  the  wharf  only ;  the  wharf- 
inger had  only  to  ;5^u  that  the  goods  were  properly  put  on  the 
wharf  and  hoisted  on  ■  oard  ship," 

Literally,  this  exactly  meets  our  contention  as  to  the  meaning 
of  the  statute.  Thus,  "  where  there  is  a  verbal  contract"  {i.e., 
an  agreement  between  the  parties  as  to  specific  goods  sold),  so  as 
to  make  it  a  contract  {i.  e.,  a  concluded  contract  for  the  sale  of 
specific  goods,  such,  for  instance  —  and  for  instance  only  —  as 
at  common  law  would  pass  the  property  in  the  specific  goods 
without  a  transmutation  of  the  possession),  the*'e  there  is  an 

1  15  Q.  B.  428.  »  This  with  a  kind  of  resigned  atawrfon. 
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acceptance,  a  specifying,  a  recognizing,  a  taking  to,  as  the  very 
subject  of  the  contract,  the  goods  which  are  specifically  sold. 
Then,  when,  following,  accompanying,  or  preceding  this  accept- 
ance there  is  an  actual  receipt  (which  may  be  miinuul,  construc- 
tive, or  symbolical)  by  the  purchaser,  or  by  some  one  authorized 
by  him,  so  thr  j  the  goods  arc  in  his  actual  or  constructive  pos- 
session, discharged  of  the  vendor's  lien  and  of  the  I'ight  of  the 
Htoppaye  in  transitu,  there,  we  think,  there  have  been  the  accept- 
ance and  the  actual  receipt  of  the  statute,  and  the  property  and 
the  possession  in  and  of  the  goods  are  in  the  vendee,  and  the 
exception  in  the  seventeenth  section  of  the  statute  is  satisfied. 

If  Lord  Cam{)bell  really  meant  this  in  his  judgment  in  llart  v. 
Bush,  then,  we  think,  he  was  entirely  right ;  and  if  he  did  not 
mean  it,  lie,  then,  wrote  wiser  than  he  knew.  We  think  he  was 
at  least  literally  correct,  whether  this  was  accidental  or  not.  But 
in  the  case,  Coleridge,  J.,  uses  the  word  "  accept "  as  meaning 
"  receipt ; "  and  Earle,  J.,  evidently  treated  the  question  as  being 
whether  or  not  the  didivery  at  the  wharf  was  an  acceptance  and 
actual  receipt  by  the  defendant,  when  he  says,  "  I  agiee  that  the 
sending  to  the  wharf,  and  the  putting  on  the  wliarf,  does  not 
satisfy  the  words  'accept'  and  '  actu  'ly  receive,'  however  absurd 
the  words  of  the  statute  may  be  ;"  this  suggesting  the  admission 
that  the  judgments  of  the  Court  of  Queen's  Bench  on  the  subject 
were,  as  we  think  they  arc,  based  on  the  erroneous  view  that  "  the 
words  of  the  statute"  are  "absurd."  And  we  tliink  it  is  only 
on  their  own  assumption  that  the  words  are  absurd,  that  their 
"  absurd  "  construction  of  them  can  be  sustained. ^ 

But  for  what  we  think  is  tlie  palpable  confusion  in  so  many 
of  the  English  cases,  Nicholson  v.  Bower  ^  would  be  a  most 
valuable  case  on  the  subject  of  "  acceptance  "  apart  from  the  sub- 
ject of  "  actual  receipt,"  which  (as  we  have  claimed  throughout 
the  whole  of  this  Part),  notwithstanding  the  lengthy  series  of 
English  cases  to  the  contrary,  are  essentially  different  things, — 
the  "acceptance"  being  the  assent  (as  at  common  law),  as  an  act 
of  the  mind,  of  the  purchaser  to  a  specific  tiling  as  being  the  very 
subject  of  the  contract  of  sale  and  purchase  which  he  has  made 
with  the  vendor  ;  and  the  "  receipt,"  the  transmission  of  the  pos- 
session to  the  purchaser  by  such  acts  as  at  common  law,  by  a 
manual,  constructive,  or  symbolical  delivery,  would  vest  the  i)os- 
session  in  him. 

The  more  cases  we  examine,  whether  they  are  expressly  or 

1  Hurt  V.  Rush,  is  also  reiwrteil  in  27  the  hopckss  manner  in  which  he  was  con- 

L.  J.   N.  s.   271.      The  report  of  Lord  founding  the  accepting    and  the  actual 

Caniphell's  judgment  there  dilfers  materi-  receiving  of  the  statute. 
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impliedly  decided  in  ignoration  of  the  distinction  we  have  made, 
the  more  thoroughly  we  are  satisfied  with  the  correctness  of  this 
distinction.  Assuming  that  the  distinction  is  correct,  it  has  been 
lu'kl,  and  ve  think  with  unquestionable  correctness,  that  the 
acceptance  and  actual  receipt  of  a  bulk-sample  as  and  for  a  jiart 
of  the  very  goods  sold,  are  a  sullicient  acceptance  and  ai'tual 
roceipL  of  a  part  of  the  goods  to  take  the  case  out  of  the  statute 
{IS  to  the  wImjIc  of  the  goods  contracted  for;  so  thiit  on  the  actual 
receipt  of  the  balance  of  the  goods  the  vendee  is  precluded  from 
objecting  to  them  if  they  accord  with  the  sanijile,  or,  in  other 
words,  if  they  are  the  very  goods  which  he  has  aecejited  or 
assented  to  in  making  the  contract  for  the  purchase  of  goods 
Imsi'd  on  the  sample,  which,  as  a  very  i)art  of  the  goods,  he  has 
actually  accepted  and  as  actually  received. 

But,  with  the  undoubted  soundness  of  these  decisions,  are  wc 
not,  as  we  have  previously  intimated,  carried  farthei- ?  If,  by 
the  acceptance  and  receipt  of  the  sample  as  a  part  of  the  very 
bulk  of  the  goods  sold  and  bought,  there  is  an  accc])tance,  and 
also  an  actual  receipt  as  well,  of  some  part  of  the  goods  bought ; 
why,  if  there  is  an  acceptance  —  which  simply  means  an  assent 
(as  iit  common  law),  as  an  act  of  the  mind,  to  the  very  goods  as 
the  particular  subject  of  the  sale  —  of  a  sample,  as  the  standard 
of  the  goods  bought,  which  is  not  a  part  of  the  very  bulk  sold  ; 
why,  we  irpeat,  is  this,  as  an  acceptance,  an  assenting  to,  of  the 
vory  goods  sold  and  bought,  not  as  effectual  ait  t<iich  acceptance 
riwrdji,  whether  there  has  been  an  actual  receipt  or  not  ?  There 
is.  it  seems  to  us,  good  ground  for  thinking  that  it  is ;  and  that 
when  there  has  been  an  actual  receipt  of  the  whole  or  of  any 
part  of  the  goods,  which,  as  the  residt  of  the  acceptance  and 
assent  of  the  purchaser  to  the  specilied  and  agreed-upon  goods, 
have  Iicen  so  sold,  the  requirements  of  the  statute  have  been 
met,  and  there  have  been  both  the  acceptance  and  the  actual 
receipt  which  the  statute  requires  to  make  the  contract  for  the 
sale  be  deemed  to  be  good,  which,  even  at  common  law,  it  could 
not  have  been,  without,  on  the  part  of  the  buyer,  his  acceptance 
or  assent  to  the  subject  as  the  very  subject  of  the  sale.^  IJut 
Nicholson  v.  IJower-  is  an  authority  expressly  to  the  contrary. 
I)ut  so,  also,  in  effect,  are  other  cases  in  the  Court  of  Queen's 
Ueneh ;  but  only  so  because  they  ignore  a  distinction  which,  in 
iLMioriiig,  lias  driven  the  Court  of  Queen's  Jjench  to  the  confes- 
sion, in  effect,  that  under  their  holdings  the  statute  is  "  absurd  :  "^ 

'  Sep  past  in  this  Part,  whore,  under  ^  Per  Erie,  ,T.,  in  Ilart  v.  P>iish,   K.  & 

tlic  latest  iiuthority,  this  view  is  fully  sus-  B.  494,  4liS.     Ami  soe  pn-  Lord  Ciinipbell, 

'•'"'I'd.  ^                                              '  ('.  J.,  in  s.  c.  27  L.  J.  N.  s.  Q.  I?.  271,  and 

'^  1  V,.  ^  E.  172.  in  previous  cases  cited  by  us  in  this  Part. 

VOL.  11.  26 


■  (  ■  I ; 


ill 


1.        .1      i    i  '  • 


f»!l 


1 

"I 
I 

i; 
'i 
,1 

> 

'  ■  * 

if 

n 

W 

M'ln 


h  ^-^ 


r  ■ ! ' 


,  i .' 


I  I 


^ 


■'I 


If 

,1  j 

'5 
it 


402 


COMMENTARIES   ON   SALES. 


[book  IV. 


leadings  to  the  inevitable  conclusion  that  if  (as  we  think  it  is  not) 
the  statute  is  not  absurd,  the  decisions,  which  are  based  and  built 
up  only  on  the  assumption  that  it  is  "absurd,"  must  themselves 
rather  come  within  the  designation  which  they  have  applied  to 
the  statute  itself. 

in  Nicholson  v.  Bower ^  there  was  a  purchase  by  sample  of 
1  U  quarters  of  wheat,  to  be  delivered  in  London.     The  wheat 
was  duly  shipped  by  the  vendor  to  the  vendees,  under  circum- 
stances which  it  was  conceded  amounted  to  an  actual  receipt  by 
the  vendees  of  the  specific  wheat  purchased  by  them,  the  posses- 
sion being  constructively  in  them,  —  being  lield  for  them  by  the 
warehouseman,  and  the  transitus  being  at  an  end.    The  wheat  was 
really  equal  to  the  sample,  so  that  the  purch:'     -s  had  actually 
received  the  141  quarters  of  wheat  which  was  tlio  specilic  subject 
of  their  purchase  and  of  the  vendor's  sale.     The  usual  course  of 
business  of  the  warehousemen  in  warehousing  grain  was  to  koeji 
it,  if  required,  for  fourteen  days,  free  of  charge ;   at  the  end  of 
which  time  it  was  taken  away  by  the  consignee,  or  delivered  to  him 
by  the  warehousemen  at  his  expense.     It  is  also  usual  in  tlie 
corn  trade,  when  corn  is  warehoused  for  the  consignee,  before 
finally  removing  it,  to  take  a  sample  from  the  bulk  as  delivered 
at  the  warehouse,  and  compare  it  with  the  sample  by  which  it 
was  purchased.     In  this  case  the  purchasers  sent  their  carman 
for  the  bulk-sample,  which  they  received,  and  which  corresponded 
with  the  sample  under  which  they  purchased  the  goods.     Here, 
then,  if  an  actual  receipt  of  a  part  of  the  goods  purchased  were 
identical  with  the  acceptance,  so  that  the  actual  receipt  covered 
the    acceptance  as  well,  there  was  not  only  the  actual   receipt 
involved  in  the  goods  being  in  their  constructive  possession,  by 
their  being  held  for  them  by  their  own  warehouseman,  —  the 
right  of  stoppage  in  transitu  being  thus  gone,  —  but  there  was  also 
the  actual  receipt  of  a  part  of  the  goods  sold  by  their  obtaining 
manual  possession  of  bulk-samples  of  the  very  goods  which  tlioy 
had  bought.     But,  after  taking  these  bulk-samples,  finding  tliem- 
selves  in  a  state  of  insolvency,  they  declined  to  take  the  goods 
under  the  purchase ;   and  the  vendor,  becoming  aware  of  their 
insolvent  state,  sent  to  the  warehouse  and  stopped  the  wbi  at, 
directing  the  warehousemen  to  hold  it  to  his  order ;  which  they 
accordingly  did.      On  an   issue  between  the  assifrnees  in  bank- 
ruptcy  and  the  vendor,  the  Court  of  Queen's  Bench  held  that, 
notwithstanding  the  actual  receipt  of  the  wheat  by  the  vendee, 
there  was  no  acceptance  of  it  by  him. 

As  far  as  we  can  see,  there  is  only  one  possible  ground,  and 
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that,  wc  think,  is,  at  best,  an  exceediinjlij  doubtful  one,  on  which 
the  case  of  Nicholson  v.  Bower  can  be  sustained.  This  brinirs  us 
to  another  point  in  connection  witii  the  seventeenth  section  of  tlic 
statute,  that  has  been  in  our  mind  all  through  this  discussion  ol" 
the  subject,  but  which  no  previous  case  has  even  remotely  touched. 
The  lauj^'uagc  then,  is,  that  the  contract  shall  not  be  good  "  ex- 
cci)t  the  buyer  shall  accept  part  op  the  goods  so  sold,  and  act- 
mill/  receive  the  same."  There  must  then  be  not  only  the  con- 
tract niatle  for  the  sale  and  purchase  of  the  goods,  but  the  buyer 
must  actually  receive  some  part  of  the  goods,  and  such  part  of  the 
ijoods  must  be  received  ivlth  acceptation  by  him;  as  receiving  and 
acoopting.  assenting,  ap[»ropriating,  recognizing,  taking  to  tliem 
as  a  part  of  the  very  subject  of  the  purchase.  Unless  he  does 
this,  even  though  he  may  have  agreed  or  assented  to,  or  accepted 
as  the  very  subject  of  the  sale,  the  whole  of  the  particular  goods, 
yet,  to  make  the  sale  good,  according  to  this  view,  there  must  be 
a  sjiccilic  acceptance  as  an  act  of  the  mind  of  the  very  part  of 
the  goods  which  he  receives.  Thus,  on  this  argument,  notwith- 
standing his  acceptance,  or  assent,  to  the  general  subject  of  the 
purchase,  unless  he  specifically  accepts  the  very  part  which  he 
actually  receives,  there  is  no  acce|)tance  of  the  part  which  he 
actually  receives,  if,  on  his  receipt  of  it,  he  rejects  it.  Thus, 
according  to  this,  there  may  be  an  acceptance  as  an  assent  to  the 
sale  of  specilic  goods,  and  yet  this  not  meet  the  requirements  of 
the  statute;  as  also  there  may  be  an  actual  receipt  of  the  whole 
of  the  goods,  and  the  vendee  may  arbitrarily  reject  them.  JJut, 
unless,  to  sustain  this  view,  both  of  these  —  i.  e.,  the  acceptance 
and  receipt  —  unite  in  the  very  matter  which  is  received,  and 
there  is  the  actual  receipt  of  some  part  of  the  goods,  which  part 
is  not  only  received  by  the  vendee  but  is  also  accepted  by  him, 
—  that  is.  received  as  an  accepted  part  of  the  goods  bought, — 
there  is  no  good  sale. 

It  is  only  on  this  refining  of  the  statute  that,  we  think,  it  is  at 
all  possible  that  Nicholson  v.  IJower  '  can,  if  at  all,  be  sustained. 
Tliat  case  decides  that  there  may  bo  an  actual  receipt  of  the  whole 
of  the  goods,  so  that  the  transitus  is  at  an  end,  and  the  right  of 
stoppai/c.  in  transitu  gone ;  and  there  may  be  an  actual  receipt  of 
both  samples  of  the  goods,  which  correspond  with  the  samples 
from  which  the  purchase  was  made,  and  an  actual  receipt  of  the 
whole  bulk  itself,  which  corresponds  with  the  original  sample  and 
with  the  bulk  sample  ;  and  yet  if  neither  the  bulk  sample,  nor  the 
bulk  itself,  was  received  with  acceptation,  so  as  to  have  the  accept- 
ance, as  the  appropriating  or  taking  to  of  some  "  part  of  the 
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goods"  actually  received,  applied  to  that  very  part  of  the  jjooils 
which  has  been  received,  the  actual  receipt  is  not  siinicieiit,  tur 
the  buyer  must  "  accept  part  of  the  floods  so  sold,  and  actual ly  re- 
ceive the  sivine,"  or  there  is  no  good  contract.  To  sustain  this 
position  it  niij^ht  bo  claimed  that  if  this  were  not  the  moaniui,'  of 
the  statute,  and  the  term  ''accept"  were  not  specifically  appliiMJ 
to  the  pitrt  of  the  floods  which  have  also  to  be  received,  with  a 
specillc  acceptance  as  showing  that  they  were  a  ])art  of  the  very 
goods  so  sold,  the  language  of  the  statute  more  properly  would 
have  been  "  excoj)t  the  buyer  accept  the  goods  and  actually  ro- 
(!eive  some  part  thereof."  Uut,  instead  of  this,  the  languime  is 
"except  the  buyer  shall  accept  part  of  the  i/ooila  ho  sol(f,ii\u\  act- 
ually receive  the  mme ;"  showing  that  a  general  acceptauci;  or 
assent  to  the  goods  as  the  subject  of  the  sale  is  not  stillicicut; 
but  that  there  must  be  a  special  acceptance  of  the  j)art  of  the 
goods  sold  which  is  actually  received  ;  and,  therefore,  as  in  Nichol- 
son V.  Bowcr,^  where  there  has  not  been  a  specillc  acceptance  of 
some  part  or  the  whole  of  the  goods  which  are  actually  received, 
there  is  no  good  contract,  nttwithstanding  such  actual  receipl." 
Although  we  think  it  is  only  by  this  relining  of  the  statute  tliat 
any  ground  can  l)c  found  upon  which  Nicholson  v.  IJower  can  ho 
sustained,  we  think  that  even  this  fails.  Where  there  is  an  ac('0[)t- 
ancc  of  the  whole,  as  the  greater  includes  the  less,  there  is  an 
acceptance  of  the  part;  and  there  may  be  an  acc(^ptnnce  of  the 
part  where  there  is  not  an  acceptance  of  the  whole,  as  in  f-iieh 
cases  as  HUiott  v.  Thomas  ^  and  Scott  v.  The  Eastern  Counties 
Railway  Co.*  On  the  whole,  we  are  of  the  oj)inion  that  no  t('nal)lo 
ground  can  be  found  for  sustaining  Nicholson  v.  Bower,  and  that 
that  case  is  wrongly  decided. 

fn  Currie  v.  Anderson  •'*  it  was  held,  where  goods  of  the  vnluo  of 
<£62  lO.**.  were  sold  by  the  plaintiffs  to  the  defendant,  and  shipped 
for  the  defendant  to  the  defendant's  consignees ;  but,  at  the  re- 
quest and  for  the  accommodation  of  the  defendant,  the  goods  were 
shipped  by  and  in  the  name  of  the  plaintiffs,  the  defendant  pnviii;^ 
the  freight  on  the  goods  and  treating  them  as  his  own,  that  this 
dealing  with  the  goods,  under  the  authority  of  Morton  ik  Tibljctt," 
was  evidence  from  which  the  jury  could  properly  find  that  ihc 
goods  had  been  accepted  and  actually  received  to  satisfy  the 
statute. 

The  Court  of  Exchequer  Chamber,  in  Castle  v.  Sworder,'    re- 
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»  3  M.  &  \V.  170. 


*  12  M.  &  W.  33. 

*  2  E.  &  E.  .O!)-'. 
"  15  Q.  B.  428. 

^  6  H.  &  N.  323 ;  30  L.  J.  N.  s.  Ex.  310. 


PART  VI.] 


THE  ACCEPTANCE. 


405 


versed  the  judgment  of  the  Court  of  Exchequer.'  The  decision 
in  the  court  below  proceeded  on  the  ground  that  there  couUl  not 
bo  an  ucceptiince  and  actual  receipt  of  goods  of  owv  the  value  of 
£\0,  under  a  verbal  sale,  to  satisfy  the  statute,  where  the  goods 
remained  in  the  possession  of  the  vendor  with  his  lii-n  attaehing. 
The  t'Durt  above  did  not  dissent  from  this  position  ;  hut  they  held 
that,  where  the  vendor's  holding  of  the  goods  had  changed,  as  in 
Kiuiore  v.  Stone,*-^  and  in  similar  cases  cited  by  us,  Kiipra,  that  the 
possession  of  the  vendor  was  simply  that  of  bailee,  ami  that,  in 
such  ease,  his  lien  was  gone,  and  that  Casth;  r.  Sworder  came 
witiiin  this  principle;  the  vendor  simply  holding  as  wanihouse- 
iiiau  for  the  vendee  without  any  lien,  the  constructive  possession 
being  in  tiic  vendee,  who  could  maintain  trover  for  the  goods. 
Cuekburn,  C.  J.,  stated,  in  this  case,  that  he  considered  tlie  terms 
"  aceeptance  "  and  "actual  receipt"  were  ecpiivalent.  We  think 
Xicliolson  V.  Bower,''  no  matter  what  may  be  thought  of  that  deci- 
sion, effectually  disposes  of  that  contention.  There,  there  was  not 
only  an  actual  receipt  of  bullc  samples  of  the  goods  bought,  but 
tlic  goods  were  in  a  warehouse  in  the  name  of  the  vendee,  so  that, 
it  virtually  became  the  vendee's  own  warehouse, and  so  that  there 
had  been  such  a  complete  transmission  of  the  i)ossession  from  the 
vendor  to  the  vendee  that  the  right  of  stoppage  in  transitu  was 
fruue.  And  yet  it  was  there  held,  no  matter  with  what  (picstion- 
able  correctness,  that  there  had  been  no  acceptance  of  the  goods ; 
and  yet  the  actual  reccii)t  was  so  clear  that  the  vendor's  lien  and 
ridit  of  stoppage  in  transitu  were  gone,  and  the  actual  receipt 
WHS  so  effective  and  conclusive,  that,  the  bullc  having  correspond- 
ed with  the  sample,  the  vendee  had  not  even  the  right  of  rejection. 
And  yet,  notwithstanding  such  an  unqucstioiuible  actual  receipt 
as  there  was  in  Nicholson  v.  IJower,  it  was  there  held  that  there 
was  not  even  in  that  case  an  acce[)tancc  of  the  goods  within  the 
exception  to  the  seventeenth  section  of  the  statute.  Surely,  the 
acceptance  and  the  actual  receipt  of  the  statute  arc  very  far  from 
being  equivalent,  notwithstanding  the  host  of  English  cases  which, 
in  effect,  treat  them  as  such. 

Cockburn,  C.  J.,  makes  a  mistake,  too,  in  using  the  term  "ac- 
cept," treating  it  as  he  docs  as  synonymous  with  receipt,  where 
lie  refers  to  the  rule  "  that  where  a  person  chooses  to  aca-pt  [?  re- 
ceive] goods  without  exercising  his  right  to  inspect  them  ho 
waives  his  right  to  reject  them,  and  must  be  taken  to  liave  ac- 
cepted [using  the  word  correctly  here]  them  without  examina- 
tion."   The   rule  itself  will   show  the  distinction  between  the 

1  Castle  V.   Swonter,  5   H.  &  N.  281  ;  M  Taunt.  4.'-.8. 
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aocoptanco  and  the  receipt,  as  it,  virtually  in  terms,  shows,  that 
there  iniiy  bo  an  actual  receipt,  and  an  inj|)lied  acceptance,  wlicro 
there  have  been  laches  on  the  part  of  the  vendee  alter  the  actual 
receipt. 

As  wo  havo  seen  by  the  decision  in  Nicholson  v.  IJowcr,'  the 
statement  wliicli  was  made  by  Cociiburn,  C  J.,  in  (.'astle  r, 
Swor(h)r,2  that  the  terms  "accept"  and  "  actnally  receive"  are 
ecpiivalcnt,  and  which  statement  has,  in  et'l'ect,  as  we  have  sjiowu, 
lujen  reiterated  and  acted  on  by  so  many  judges  in  Kngliiuil,  ut' 
very  high  standing,  is  inaccurate,  as  in  Nich()ls(jn  v.  IJuwer  tiiero 
was  not  oidy  a  constructive  receipt  of  the  whole  of  the  goods,  wliicli 
was  so  "  actual "  that  the  right  of  stoppivfe  in  tntnsUu  had  been 
extinguislicd,  —  the  possessi(»h  was  so  entirely  out  of  the  veiitlor 
and  his  carrier, —  but  there  was  also  the  "actual"  receipt,  the 
"  manual  prehension,"  of  a  very  part  of  the  goods  sold,  in  the  biili< 
samples  wiiieh  were  received  by  the  vendee ;  and  yet,  in  that  case, 
it  was  held  that  there  was  no  ncceptanoe  of  the  goods,  the  effect 
of  the  holding  being  that  there  was  no  prior  acceptance,  and  that 
the  r(.'ceipt  of  tlie  goods  not  being  with  the  purpose  of  acc(>ptin2: 
them,  —  of  recognizing,  appropriating,  and  taking  to  them  as  the 
accepted  subject  of  the  contract, —  there  was  no  acceptance. 

Now,  in  Cusack  v.  Robinson,'^  which  is  a  case  on  the  construc- 
tion of  the  statute  of  the  highest  imjiortance,  it  is  shown  that 
tliere  may  be  an  acccp*^ance  within  tlic  statute,  whether  or  not 
there  have  been  an  actual  receipt  of  tlu  goods,  and  entirely  iiitlo- 
pendent  of  this  i  -^t.  This  case  considered  witli  Nicholson  v.  Hower^ 
is  an  extremely  in.;       ^'^t  one  on  the  subject  of  acceptance. 

The  facts  in  Cusack  .  Tlobinson  were  that  the  defendant,  a 
London  merchant,  called  on  the  plaintiffs,  October  24,  18G0,  at 
Liverpool,  and  said  he  wanted  to  buy  from  150  to  200  (irkins  of 
Canadian  butter.  He  then  went  with  one  of  the  plaintiffs,  and 
was  shown  a  lot  of  loO  (irkins  of  the  butter,  which  ho  then  had  nn 
opportunity  of  inspoethg,  and  did  open  and  inspect  six  (irkins  of 
the  lot.  After  this  thoy  examined  other  butter,  which  did  not 
suit  the  defendant .  .  it  a  later  period  of  the  same  day  the  plain- 
tiffs and  the  defendant  made  a  verbal  agreement  by  which  the 
defendant  agreed  to  buy  the  specific  lot  of  15G  firkins  at  77s.  /"'/' 
e  ,vt.  When  the  price  had  been  agreed  on,  the  defendant  took  a 
card  on  which  his  own  name  and  address  in  London  were  writt(Mi, 
and  wrote  on  it  "156  firkins  butter  to  be  delivered  at  Fenning's 
Wharf,  Toolcy  Street."  He  gave  this  to  the  jdaintifTs,  and  at 
the  same  time  said  that  his  agent,  0.,  at  Liverpool,  would  give 
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directions  how  the  goods  were  to  be  forwarded  to  the  defendant  at 
Fenninjf's  Whtuf.  These  acts,  independent  of  the  question  of  ac- 
tual reei'ipt,  were  held  to  be  an  aeeeptunce  within  tlie  exei-ption  of 
the  statute,  of  the  specific  15tJ  lirliins  of  butter.  At  tliis  statre  of 
the  east.',  corlainly,  there  was  no  actual  receipt  of  the  butter.  S'.b- 
soquently,  by  C.'s  directions,  the  plaintift's  delivered  the  butter  to 
P.  «k  Co.'s  carts,  to  be  forwarded  from  Fenninu's  Wharf  to  the 
liei'iudant.  The  plaintiffs  sent  an  invoieo  dated  October  1^5, 18(i0, 
to  the  address  on  the  defendant's  card.  The  receipt  of  this  was 
acknowledt'ed.  On  October  27  the  jilaintiri's,  in  liiverj)ool,  re- 
ceived a  telegram  from  the  defendant,  in  London,  in  cffoct  assert- 
ing tliat  the  butters  liad  been  sold  by  the  ])laintifi's  subject  to  a 
warranty,  but  that  they  were  not  e(iual  to  sample,  and,  thei'eforc, 
would  be  I'eturned.  The  plaintilTs  denied  that  there  was  a  war- 
ranty, and  refused  to  receive  the  butter  back.  In  an  action  for 
the  price,  it  was  proved  that  the  j)roj»rietors  of  the  wharf  had  a 
l)uttcr  warehouse  which  was  used  by  their  customers;  that  the 
defendant  had  used  the  warehouse  for  hfteen  years,  and  was  in 
the  jiabit  of  keeping  his  butters  there  till  he  sold  them  ;  and  that 
on  October  20  P.  &  Co.  had  delivered  a  part  of  the  1«0()  lirkins  in 
question  at  the  warehouse,  and  delivered  the  residue  on  the  morn- 
ing of  October  27.  The  witness  could  not  state  whether  any  one 
came  to  the  warehouse  to  inspect  the  butter  or  not ;  but  he  proved 
that  it  was  delivered  up  by  Fenning  to  V.  &  Co,  under  a  delivery 
order  from  the  defendant  dated  October  27.  The  statute  was 
relied  on,  but  the  jury  found  for  the  plaintiffs.  The  court  held 
that  the  evidence  established  an  acceptance  and  actual  receipt  of 
the  butter. 

The  head-notes  of  the  reporter,  corrected,  are :  1.  In  order  to 
satisfy  the  statute  there  must  be  both  an  acceptance  of  the  goods, 
or  i)art  of  them,  and  an  actual  receipt  of  them  (or  j)art  of  them). 
2.  In  order  to  satisfy  the  statute  it  is  not  necessary  that  the 
acceptance  of  the  goods  should  follow  or  be  contemporan;.'0U8 
with  the  receipt  of  them;  an  acceptance  prior  to  the  receipt 
will  sulTlice. 

On  the  question  of  acceptance,  counsel  put  this  case:  "There 
is  a  distinction  between  the  cases  of  a  purchase  of  specihc  goods 
and  of  goods  which  are  in  bulk  and  not  asrertaincd.  Suppose 
a  mnn  goes  into  a  shop  and  says :  '  I  buy  that  chattel ;  send  it  to 
such  a  jilace,  or  give  it  to  a  porter,'  and  afterwards  receives  it,  and 
exorcises  an  act  of  dominion  over  it,  he  has  done  everything  the 
statute  requires  to  constitute  an  acceptance  and  receipt."  flere 
the  buying  of  the  specific,  ascertained  chattel  would  be  an  accept- 
ance of  it,  and  would  precede  the  actual  r-'-^'pt.     So,  Hill,  J.,  on 
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the  argument,  put  tliis  case :  "  A  bargain  and  sale  between  ven- 
dor and  vendee  valid  in  all  respects  except  for  the  Statute  of 
Frauds ;  goods  sent  by  vendor  under  the  direction  of  vendee  to 
warehouso-keoper  selected  and  nominated  by  vendee ;  vendor 
parted  with  his  lien,  and  the  transitus  at  an  end.  Do  these 
facts  constitute  an  acceptance  and  actual  receipt  within  the 
meaning  of  the  seventeenth  section  of  the  Statute  of  Frauds?" 
Here  llill,  J.,  puts  exactly  the  case  of  Cusack  v.  Robinson,^  which 
case  answers  his  question  in  the  affirmative.  To  make  a  barguin 
and  sale  between  the  vendor  and  vendee  good  at  conunon  law 
there  must  be  the  sale  of  specific,  ascertained  goods,  and  hence, 
by  Cusack  v.  Robinson,  this  much  is  settled,  that  the  buying  of 
specific,  ascertained  goods  is  an  acceptance  of  them. 

Blackburn,  J.,  to  whom  we  have  frequently  referred  as  one  of 
the  very  ablest  of  the  Englisli  judges,  and  who,  we  think,  if  he 
were  now  rewriting  his  generally  excellent  little  work  on  Sales, 
would  in  some  respects  essentially  alter  it,  in  delivering  the  judg- 
ment of  the  court  in  Cusack  v.  Robinson ,2  dealing  with  Niehoisou 
V.  Jiower,'^  says  of  it :  "  The  141  quarters  of  wheat  were  sent  by  a 
railway,  addressed  to  the  vendees.  They  arrived  at  their  destina- 
tion, and  were  there  warehoused  by  the  railway  company  under 
circumstances  that  might  have  been  held  to  put  an  end  to  the 
unpaid  vendor's  rights.  JJut  the  contract  was  not  originally  a 
sale  of  specific  wheat,  and  the  vendees  had  never  agreed  to  take 
those  particular  nuarters  of  wheat.  On  the  contrary,  it  was 
shown  to  be  usual,  before  accepting  wheat  thus  warehoused,  to 
compare  a  sample  of  the  wheat  with  the  sample  by  which  it  was 
sold ;  and  it  appeared  that  the  vendees,  knowing  that  they  were 
in  embarrassed  circumstances,  purposely  abstained  from  accept- 
ing tiie  goods,  and  each  of  the  judges  mei  dons  that  fact  as  the 
ground  of  their  decision."     And,  referring  to  the  language  of 


'  As  in  a  kirgaiii  and  siilo  by  sample 
at  common  law,  I'rJ  a  di'livory  of  tlio 
idonlical  f^ooils  sold,  so  tliat  tlm  vendor 
has  |iarted  wilii  his  lien  and  tin'  trui'si/its 
is  f^ono,  there  is  a  jieit'ectly  good  aeee|>t- 
ance  and  actual  rooeipt  of  tiiein  at  com- 
nion  law;  equally  so  is  tlici'a  under  the 
statute,  wliieli  simply  adopts  the  com- 
num-law  terms,  "aeeept"  and  "  reeeive," 
in  their  strictly  teehnieal  sense.  Tlius, 
on  this  principle,  Cusack  v.  Kohinson,  1 
H.  &  S.  299,  bein,!,'  well  decided,  mani- 
festly, Nicholson  V.  Bower,  1  K.  &  K. 
172,  was  wron>;ly  decided,  the  cH'ect  in 
this  latter  case  of  the  acceptance  by  the 
very  act  of  buying  specific  (roods  being 
iRiiored.  .See  lialdey  i'.  I'aiker,  2  H.  &  C. 
37,  where  tlicre  was  an  accei>tance  of 
apecilic  goods  sold,  but  no  actual   receipt 


of  them.  And  in  Bushel  v.  Wheeler,  8 
Jur.  532,  the  laiif^uagc  of  Lord  l)(Miniaii, 
C.  J.,  is  :  "  The  purchaser  niay  <lc])iiU' 
another  person  to  exercise  a  juilgnicnl  for 
him  as  to  the  (piality  of  the  floods,  or  lie 
may  rely  upon  the  judi,'ment  and  intefjritY 
of  the  manufacturer  from  whom  he  on! 'is 
the  Roods.  In  these?  cases,  it  seems  to  iii", 
there  n'.ay  be  nn  a''cc])tani('  williin  the 
statute  without  an  actual  niaiiuid  i-'eiv- 
ing."  This  lanyuaRe  would  have  been 
still  more  sif^niticunl  but  for  the  liosi' 
manner  in  which  Lord  Penman,  as  well 
as  80  many  other  of  the  Kuf,disli  judges, 
was  in  the  habit  of  nsinj;  the  teinis  "ac- 
cept "  and  "receive"  as  intercliaiij.; '  ..'ii) 
merely. 

2  i  M.  &  a.  299,  ni'T. 
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Uolroyd,  J.,  in  Baldey  v.  Parker :  *  "  Upon  a  sale  of  specific 
goods  for  a  spccHic  i)ricc,  by  parting  with  the  possession  the  seller 
l)iuts  with  his  lien.  The  statute  contemplates  such  a  parting;  with 
tlic  possession  ;  and,  therefore,  so  long  as  the  seller  preser\'s  his 
control  over  the  goods,  so  as  to  retain  his  lien,  he  prevents  the 
vendee  from  accepting  and  receiving  them  as  his  own,  within 
tiie  meaning  of  the  statute;"  JJlackburn,  J.,  says  of  this:  "The 
principle  here  laiil  down  is  that  there  cannot  be  an  actual  receipt 
by  tlie  vendee  so  long  as  the  goods  continue  in  the  possession  of 
the  seli'M*,  as  unpaid  vendor,  so  as  to  preserve  his  lien;  and  it  has 
been  rejieatedly  recognized.  But  though  the  goods  remain  in  the 
personal  possession  of  the  vendor,  if  it  be  agreed  between  the 
vendor  and  the  vendee  that  the  possession  shall  thenceforth  be 
kept,  not  as  vendor,  but  as  bailee  for  the  purchaser,  the  right  of 
lien  is  gone,  and  tlien  there  is  a  sullicient  receipt  to  satisfy  the 
statute.'' 

And,  dealing  with  Cusack  v.  Kobinson,^  Blackburn,  J.,  says: 
"In  the  present  ease  there  was  ample  evidence  that  the  goods, 
wlien  |>laced  in  Fenning's  Wharf,  were  put  under  the  control  of 
the  Liefendant,  to  await  his  further  directions,  so  as  to  put  an  end 
to  any  light  of  the  plaintiffs  as  unpaid  veiulors,  as  much  as  the 
jchiuige  in  the  nature  of  the  ])ossessi()n  did  in  the  eases  cited. 
There  was  also  sullicient  evidence  that  the  defendant  had  at 
Liverpool  selected  these  specific  lAO  (irkins  of  butter  as  those 
which  he  then  agreed  to  take  as  his  property  as  the  goods  sold, 
and  that  he  directed  those  specific  firkins  to  be  sent  to  London. 
Thh  was  ccrtainlii  evldcntjc  of  an  acceptance  ;  and  tlie  only  remain- 
ing question  is,  whether  it  is  necessary  that  the  acceptance  should 
follow,  or  be  eont(>nij)3rancous  with  the  receipt,  or  whether  an 
iicceplancc  befoi'e  (he  receipt  is  not  sullicient.  .  .  .  The  intention 
of  the  !(<gislulurc  seemi^  to  have  l»een  +hat  the  contract  should  not 
be  irood  unless  partially  executed;  and  it  is  partially  executed  if, 
after  tlie  vendee  baa  finally  agreed  on  tlie  specific  articles  which 
he  is  to  take  under  the  contract,  the  vendor,  by  the  vende(;\s  direc- 
tions, parts  with  the  possession,  and  put?  them  under  the  control 

'  t(!  end  t')  all  the  rights  of  the 


so  as 


put 


M' 


ini|);ii(l  vendor  as  such.  We  think,  therefore,  that  there  is  nothing 
in  tlie  nature  of  tli(>  enactment  to  imply  an  Intention,  which  the 
leuislatnre  has  cei-lainly  not  in  terms  expressed,  that  an  accept- 
ance prior  to  the  receipt  will  not  sullicc.  There  is  no  deeision 
jiiitting  this  construction  on  the  statute,  and  wc  do  not  think  we 
ought  so  to  construe  it." 


!l 


U   '<: 


'  2  P..  .t  C.  37,  stilted  by  us  stcpra. 
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The  principle  as  to  acceptance  decided  in  Cusack  v.  Robinson' 
waa  recognized  and  acted  on  in  The  Bog  Lead  Mining  Co.  v.  Mon- 
tague,^ where  the  question  came  up  as  to  an  acceptance  of  stock 
under  the  English  Joint  Stock  Companies'  Act,  ISoG.'*  By  that 
act  it  is  provided  tiiat  "  no  person  shall  be  deemed  to  have  ac- 
cepted any  share  in  the  company  unless  he  has  testified  his 
acceptance  thereof  by  writing  under  his  hand  in  such  form  as  the 
company  from  time  to  time  directs ; "  and  section  19  enacts  that 
"  every  person  who  has  accepted  any  share  in  a  company  registered 
under  this  act,  and  whose  name  is  entered  in  the  register  of  share- 
holders, and  no  other  person,  .  .  .  shall,  for  the  purposes  of  this 
act,  be  deemed  to  be  a  shareholder."  The  defendant  in  this  case 
paid  the  necessary  deposit,  and  filled  up,  signed,  and  sent  to  the 
directors  of  the  company  their  printed  form  of  application  for 
shares,  thus :  "  Having  paid  to  the  Bank  of  London  to  your  credit 
.£5,  being  a  deposit  of  08.  per  share  on  twenty  shares  in  the  above 
company,  I  request  you  to  allot  me  that  number  u  sis ,:  •  and 
/  herehjj  a[/ree  to  accept  the  same,  and  undertak(  m>  ji,.y  the 
amount  of  calls  that  may  be  made  thereon,  in  accordtuice  with 
the  company's  act  of  incorporation."  The  company  allotted  the 
defendant  the  lumber  of  shares  ap[)lied  for,  and  his  name  was 
entered  on  the  register  of  shareholders,  and  he  paid  two  calls 
upon  the  share&  so  allotted  him  ;  but  he  never  testified  his  accept- 
ance of  the  shares  "  in  writing  under  his  hand  "  otherwise  than 
by  signing  the  letter  of  application,  and  the  company  never  "di- 
rected" any  other  form.  The  court,  following  Cusack  v.  Robin- 
son *  as  to  an  acceptance  to  satisfy  the  Statute  of  Frauds,  said : 
"  It  may  be  that,  in  the  case  of  a  contract  for  the  purcha?o  of 
unascertained  property  to  answer  a  particular  description,  no  ac- 
ceptance can  be  properly  said  to  have  taken  place  before  the  pur- 
chaser has  had  an  opportunity  of  rejection.  In  such  a  case  ll : 
offer  to  purchase  is  subject  not  only  to  the  assent  or  dissent  f 
the  seller,  but  also  to  the  condition  that  the  property  to  i)C  d('li\- 
ered  by  him  shall  answer  the  stipulated  descripticm.  A  right  of 
inspection  to  ascertain  whether  such  condition  has  boon  conii)licd 
with  is  in  the  contemplation  of  both  parties  to  such  a  contract; 
and  no  complete  and  final  acceptance,  so  as  irrevocably  to  vest 
the  property  in  the  buyer,  can  take  place  before  he  has  exercisrd 
or  waived  that  right.  In  order  to  constitute  such  a  final  and 
complete  acceptance,  the  assent  of  the  buyer  should  follow,  not 
precede,  that  of  the  seller.      But  wheie  the  contract   is  f'u'  ;i 


542. 


1  1  B.  &  S.  299 ;   s.  c.  7  Jur. 


N.    S. 


»  IOC,  R. 
»  19  &  20 


N    S.  481. 
Vn.  •.  47. 


See  the  New 


Rrnnswick  Riiihvay  Co.  v.  i\Iiig!jnndp;c, 
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specific,  ascertained  chattel,  the  reasoning  is  altogether  different. 
Equally  where  the  offer  to  sell  and  deliver  has  been  first  made  by 
the  seller  and  afterwards  assented  to  by  the  buyer,  and  where  the 
offer  to  buy  and  accept  has  been  first  made  by  the  buyer  and 
afterwards  assented  to  by  the  seller,  the  contract  is  complete  by 
the  consent  of  both  parties,  and  it  is  a  contract  the  expression 
of  which  testifies  that  the  seller  has  agreed  to  sell  and  deliver, 
and  the  buyer  to  buy  and  accept,  the  chattel.  And,  indeed,  it  has 
been  expressly  decided  that,  in  this  latter  case,  the  Statute  of 
Frauds  may  be  satisfied  by  an  acceptance  preceding  the  delivery. 
Cusack  V.  Robinson."  ^ 

The  distinction  between  the  acceptance  and  the  actual  receipt 
of  the  statute  is  very  marked  in  Simmonds  v.  Ihnnhlc.^  There 
hops  were  sold  by  sample,  and  before  prompt  day  the  buyer's 
foreman  attended  at  the  warehouse  of  the  seller's  factors  to  see 
them  weighed,  compared  each  pocket  with  the  sample,  and  ad- 
justed allowances  on  some  which  he  objected  to.  The  question 
was  left  to  the  jury  whether  or  not  thei-e  had  been  an  acceptance 
of  tlie  hops,  under  the  contract,  to  satisfy  the  statute,  no  point 
having  been  made  whether  or  not  there  was  a  sufficient  receipt. 
It  was  held  that  there  was  an  accepta.ico,  Williams,  J.,  saying: 
"As  to  the  acceptance,  the  question  is  whether  there  was  any 
evidence  upon  which  the  jury  might  properly  be  directed  that 
there  had  been  a  sufficient  acceptance.  I  think  there  was.  After 
the  making  of  the  contract,  tliere  was  not  only  a  verification  of 
the  bulk  by  comparison  with  the  sample,  but  a  weighing  and  ap- 
proval by  the  agents  of  both  parties.  Add  to  this  the  evidence  of 
the  witness  who  stated  that  he  never  knew  of  an  instance  of  a 
contract  having  been  thrown  up  after  this  ceremony  has  been 
gone  through."  And  liyles,  J. :  "  As  to  acce|>tuncc,  the  hops 
were  compared  with  the  samples  and  weighed,  and  the  allowances 
settled  on  certain  of  the  pockets  which  were  objected  to,  —  deduc- 
tions from  the  price  to  be  paid.  I  observe  also  that  there  was 
evidence  that,  by  the  usage  of  the  trade,  after  the  hops  had  been 
weighed  and  approved,  objections  are  no  longer  hoard.  It  is 
dear,  therefore,  that  there  was  an  acceptance."  The  court  also 
ilealt  with  the  question  independently  whether  there  had  been  or 
.lot,  also,  an  actual  receipt.  And  they  held  that  as,  in  the  case, 
ti."  warehouseman  where  the  hops  were  examined  and  weighed 
becaine,  as  soon  as  the  sale  was  perfected,  the  bailee  for  the 
buyers,  there  had  also  been  an  actual  receipt  to  satisfy  the  stat- 
ute,—Erie,  C.  J.,  and  Keating,  J.,  concurring  in  the  judgment  on 
both  points. 

»  1  B.  i  S.  299  ;  7  Jur.  N.  s.  542.  «  13  C.  B.  N.  s.  258. 
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Brarawell,  B.,  in  Bowes  v.  Pontifex,^  refers  to  the  question  of 
acceptance  under  the  Statute  of  Frauds,  as  being  "  one  of  the 
most  dlllicult  questions  in  the  law;"  and  says,  applicable  to  the 
case  where  the  goods  have  been  received  prior  to  acceptance, 
very  correctly  :  "  Certainly,  unless  '  accept '  means  no  more  than 
'  receive '  (  as  surely  it  must,  for  otherwise  the  word  '  deliver ' 
would  of  itself  have  sufficed),  acceptance  must  mean  some  act  or 
conduct  on  the  part  of  the  buyer  indicating  an  intention  to  retahi 
the  goods,  or  such  as  reasonably  to  lead  the  seller  to  suppose  so."  ^ 
In  this  case,  there  was  a  verbal  contract  on  April  11,  for  the  sale 
and  purchase  of  a  quantity  of  lead  ashes,  between  the  plaintiffs 
and  defendants,  which  were  delivered  on  the  12th  ;  there  having 
been  a  previous  sale  of  a  quantity  of  lead  ashes  to  the  defendants. 
Tbo  delivery  of  these  sold  on  the  11th  was  made  on  the  12th; 
the  ; "  '^  '.uits  having  leave  to  assay  the  ashes,  which  were  sold 
to  be  c  *:o  the  previous  lot.  On  April  22,  the  plaintiffs  were 
advised  Uiat  the  last  lot  was  not  equal  to  the  previous  lot,  and 
replied,  offering  an  allowance ;  but,  after  some  further  correspond- 
ence, the  defendants  refused  to  accept  the  ashes  on  any  terms. 
The  effect  of  the  jury's  finding  was  that  the  ashes  had  not  been 
repudiated  within  a  reasonable  time,  and  that  an  acceptance  by 
the  defendants  must  be  presumed  from  their  delay  in  not  liaviug 
repudiated  them  sooner  after  their  receipt.  The  finding  was  not 
disturbed  on  the  question  of  law  involved  in  the  case. 

In  Baructt  v.  Farley,^  where  goods  sold  by  a  verbal  contract 
were  received,  it  was  held  that,  to  satisfy  the  statute,  there  must 
be  such  an  acceptance  of  them  by  the  buyer  as  to  be  a  recognition 
by  him  that  th(!y  were  the  goods  which  he  has  bought ;  that,  while 
there  must  not  be  such  an  acceptance  as  would  preclude  the  buyer 
from  making  a  subsequent  complaint,  there  must  be  sueli  an  ac- 
ceptance as  to  show  that  he  recognizes  a  compulsion  to  take  tlio 
articles  delivered  to  him  under  a  contract  for  the  sale  of  them.^ 


1  3F.  &F.  739,  742. 

2  In  Hardiiian  v.  Bcllhouso,  9  M.  & 
W.  59(5,  where  a  question  (irosi;  as  to 
whether  ji.irties  Imd  accepted  a  bill  of 
exchange  in  payment  for  goods  in  sat- 
isfaction for  the  goods  which  liad  been 
receivril  by  them,  it  was  held  that  nc- 
ccptancc  in  satisfaction  must  be  an  aet 
of  the  will  ill  the  jiarty  receiving  ;  Alder- 
son,  B.,  in  delivering  the  judgment  of 
the  court,  saying:  '*  kvery  receipt  is  not 
an  acceptance,  but  if  the  party  accepts  the 
thing,  though  but  for  a  moment,  for  that 
for  which  tlie  other  pays  it,  bo  cannot 
afterwards,  by  his  subsequent  dissatisfac- 
tion, get  rid  of  the  effect  of  it."  And  sve 
Hart  I'.  Boiler,  15  S.  k  K.  162  ;  .lones  v. 
Shawhan,  \  W.  &  S.  257,  263  ;   Mason  v. 


Wickersham,  4  \V.  &  S.  100  ;  Shemer- 
horn  V.  Loines,  7  Johns.  311  ;  I'oiter  v. 
Talcott,  1  Cow.  359.  See  further  ns  to  ac- 
cejitance,  Evans  v.  Powis,  1  Ex.  tiOl  ; 
Curlewis  v.  Clark,  3  Ex.  375  ;  IJaiiibritlge 
V.  Lax,  9  Q.  H.  819  ;  Moss  v.  Sweet, 
16  L.  T.  Q.  B.  441  :  lley  v.  FrankeiisViii, 
8  Scott,  N.  R.  839  ;  Curtis  v.  ruixh  Id 
Q.  R.  Ill  ;  IVttit  V.  Mitchell,  Cm.  & 
M.  424  ;  Cilliat  v.  Kobert.s,  19  L.  J.  E.\. 
410;  Cuuliffe  v.  Harri.son,  20  L.  J.  K-^ 
325  ;  Archer  v.  Bayne,  lb.  54  ;  Currie  v. 
Anderson,  29  L.  J.'  Q.  B.  87  ;  Sayers  v. 
Birmingham  Gas  Co.,  27  L.  J.  Ex.  295. 

8  11  L.  T.  \.  .s.  107. 

♦  On  this  jroiut,  see  our  comments  on 
the  next  succeeding  case. 
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The  distinction  which  we  have  made  (see  ante  p.  379)  between 
tlie  effect  of  the  acceptance  and  actual  receipt  of  the  whole  of  the 
goods,  and  of  the  acceptance  and  actual  receipt  of  only  a  part,  as 
regards  the  effect  on  the  seller's  lien,  where  the  sale  is  not  on 
credit,  was  lost  sight  of  by  counsel  in  Kershaw  v.  Ogden,i  as  it  has 
been  by  courts  and  counsel  in  so  many  other  cases.  The  facts  in 
that  case  were  that,  in  December,  181)3,  the  plaintiff,  a  cotton- 
spinner,  having  some  cotton  waste  for  sale,  G.,  an  agent  of  de- 
fendants, also  cotton-spinners,  went  to  the  plaintiff's  warehouse, 
w  hen  he  was  shown  by  the  warehouseman  five  stacks  of  cotton 
waste.  lie  asked  for  a  sample  and  was  told  it  was  not  the  plain- 
tiff's course  of  business  to  sell  by  sample,  but  that  he  might  ex- 
amine the  stacks  and  take  a  sample  himself,  which  he  did.  After 
some  negotiation,  G.  agreed  to  purchase  four  of  the  stacks  at 
Is.  %d.  a  pound,  the  defendants  to  send  their  packer  and  sacks, 
and  their  cart  to  remove  it.  On  January  3,  following,  the  defend- 
ants sent  their  packer  with  eighty-one  sacks,  to  pack  the  waste,  and 
he,  with  the  assistance  of  the  plaintiff's  men,  packed  the  four  stacks 
into  those  sacks.  On  January  5,  twenty-one  sacks  were  weighed, 
put  into  the  defendants'  cart,  and  taken  to  their  premises,  together 
with  a  delivery  order  stating  the  weight.  The  remainder  of  the 
sacks  were  not  weighed.  On  the  same  day,  the  twenty-one  sacks 
of  cotton  waste  were  returned  to  the  plaintiff  by  the  defendants, 
with  a  note,  stating  that  the  waste  was  of  an  inferior  description 
to  that  purchased  by  them.  The  defendants'  carter  took  the 
horse  out  of  the  cart  and  left  it  loaded  with  the  waste  outside 
of  the  warehouse  of  the  plaintiff,  who,  to  prevent  it  from 
spoiling,  ordered  it  to  be  placed  under  shelter,  and  the  next 
dav  removed  it  from  the  cart  into  his  warehouse.  In  an  action 
for  the  price,  the  declaration  contained  a  special  count  for  not 
accepting  the  goods,  with  counts  for  goods  bargained  and  sold, 
and  goods  sold  and  delivered.  The  Statute  of  Fraudi-  was  relied 
on,  but  the  jury  found  that  the  defendants  did  accept  and  actually 
receive  part  of  the  goods.  In  the  court  above,  the  defendants' 
counsel  claimed  that  the  men  who  packed  tht"  waste  were  not  the 
defendants'  agents  to  accept  it,  and  that  the  defendants  had  the 
right  on  the  waste  arriving  at  their  premises  to  reject  and  return 
it;  relying  on  the  entirely  immaterial  fact,  as  regards  the  opera- 
tion of  the  statute,  v.-here  there  have  bf^on  an  acceptance  and  a  re- 
ceipt of  a  part,  that  the  lien  still  continued  on  the  undelivered  part 
of  the  waste.  The  court  sustained  the  finding  of  the  jury,  Mar- 
tin, B.,  saying  :  "  The  question  depends  upon  what  was  the  con- 
tract, and  the  jury  have  found  that  it  was  a  contract  to  buy  four 

1  8  H.  &  C.  717. 
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stacks  of  cotton  waste  specifically  agreoi  on,  more  or  less,  taking 
them  for  better  or  worse.  If  that  finding  is  correct,  of  which  1 
entertain  no  doubt,  the  result  is  that  the  property  in  the  four 
stacks  passed  to  the  defendants,  and  the  plaintiff  became  entitled  to 
recover  the  price  in  an  action  for  goods  bargained  and  sold.  The 
seventeenth  section  of  the  Statute  of  Frauds  requires  that  there 
shall  bo  an  acceptance  and  actual  receipt  of  part  of  the  goods. 
Here  the  defendants  sent  their  packer  to  pack  the  goods,  and  their 
cart  to  bring  them  away ;  and  tlie  moment  they  were  put  into  then- 
cart  and  taken  away,  if  not  before,  there  was  evidence  for  the  jury 
of  an  acceptance  and  actual  receipt ;  and  if  they  had  found  that 
there  was  none,  I  should  have  been  prepared  to  set  a&ido  the  ver- 
dict, as  against  the  evidence."  We  think  that,  independent  of  the 
question  of  actual  receipt,  the  acts  of  G.  constituted  an  acceptance 
of  the  cotton  waste  as  the  subject  of  the  sale  and  purchase,  within 
the  meaning  of  the  exception  in  the  statute,  prior  to  the  actual 
receipt,  by  the  manual  prehension  of  the  goods,  by  the  defend- 
ant's carriers. 

The  very  nicest  question,  from  one  point  of  view,  in  connection 
with  tliis  complex  subject,  is,  we  think,  as  to  what  is  an  accept- 
ance within  the  language  of  the  statute,  that  "  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,^^  to 
which  we  have  previously  referred.  And,  we  think,  that  instead 
of  being  assisted  by  the  large  majority  of  the  cases  which  have  been 
decided  under  this  clause  of  the  seventeenth  section  of  the  statute, 
we  are  acaially  hindered  by  them,  failing,  as  so  many  of  them  do, 
to  discriminate  between  the  acceptance  and  the  actual  receipt  re- 
quired ;  and,  also,  in  their  failure  to  notice  the  difference  between 
the  effect  produced  by  an  acceptance  and  actual  receipt  of  a  part, 
and  tiic  acceptance  and  actual  receipt  of  the  whole,  of  the  goods. 
Indeed,  we  have  so  far  found  no  case  in  which  the  question  as  to 
what  the  acceptance  "  of  a  part  of  the  goods  so  sold,"  ajiart  from 
the  very  diifercnt  question  of  the  actual  receipt  of  the  part  of  the 
goods  which  have  been  so  accepted,  is  referred  to  or  considered  at 
all.  And  yet,  we  think,  to  get  at  the  very  foundation  of  tliis 
clause  of  the  section,  the  satisfactory  disposal  of  these  questions 
is  a  subject  of  the  highest  importance.^ 

part  of  thoin,  will  takn  tlm  case  out  of  the 
statute  ;  ir.  cases  where  tlie  sale  is  not  of 
specific  floods,  there  may  be  an  acceptance 
and  actual  receipt  of  a  part  of  the  goods 
only, — neither  an  ncce|itance  nor  actual 
receipt  of  the  whole  of  thcni,  —  wiiidi  will 
take  the  case  out  of  the  contract  as  to  the 
whole  of  the  goods.  In  the  former  case 
the  greater  woulil  include  the  less,  —  the 
whole,  the  part;  and  in  the  latter  the 


*  The  lan^^uage  of  the  section  is,  ns 
above,  "except  the  buyer  sIiaH  nccrpt 
part  of  the  <;oods  so  sold,  an  I  O'-tun!/;/ 
receive  the  sumr."  We  tiiink  this  may 
meet  the  difliculty  which  presents  it- 
self to  us.  Assuming  that  the  buying 
of  specific  goods  is  in  itself,  in  effect,  an 
accepting  of  the  whole  of  the  goods  as  the 
subject  of  the  verbal  contract,  so  that  their 
actuul  receipt,  or  the  actual  receipt  of  some 
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There  are  numerous  cases  where  both  of  these  questions  suggest 
themselves,  particularly  in  that  class  of  cases  where  there  has 
been  a  sale  by  sample,  and  more  particularly  where  there  have 
been  an  acceptance,  a  delivery,  and  a  corresponding  receipt  of 
bulk  samples  as  and  for  a  part  of  the  very  goods  sold  and  bought ; 
and  yet,  as  a  rule,  both  of  these  questions,  even  in  this  class  of 
cases,  are  virtually  ignored. 

Smith  V.  Hudson  *  was  the  case  of  sale  by  sample  where  reason- 
ably we  might  have  expected  that  there  would  have  been  an  at- 
tompt  there  made  to  have  defined  an  acceptance  Avithin  the 
meaning  of  the  statute  ;  but,  although  we  find  Blackburn,  J.,  there 
saying, "  It  is  almost  a  contradiction  to  say  that  there  is  a  delivery 
and  yet  not  a  receipt.  An  acceptance  under  section  17  of  the 
Statute  of  Frauds  is  another  question"  neither  he  hor  any  other 
member  of  the  court  there  attempts  a  statement  of  what  such 
an  acceptance  must  be,  except  it  is  contained  in  the  judgment  of 
Mcllor,  J.,  where  he  says :  "  In  order  to  bind  the  contract  there 
must  be  an  assentin;/  to  an  actual  sale  of  the  goods."  Cockburn, 
C.  J.,  says :  •'  There  is  a  distinction  between  a  mere  receipt  and  a 
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requirements  of  the  statute  would  be  lit- 
erally nu't.  But  .set)  Hodgson  v.  Le  Bret, 
1  rami).  -'^^'  ^vlit!''t!  thcro  was  an  accept- 
ance of  iwrt  oC  till!  goods,  wliicli  was  held 
not  to  t.ikc  the  case  out  ol'  the  statute  as 
to  other  goods  bought  at  the  same  time, 
vbii'h  were  not  acceiitcd,  being  of  a  dill'er- 
piit  class,  and  not  being  specilic  or  ascer- 
tained goods.  But,  in  this  case,  these 
latter  goods  were  not,  as  the  accepted 
goods  were  held  to  liave  been,  actually 
received.  It  is  much  to  be  regretted  that, 
in  the  confusion  which  has  existed  in  the 
Englisli  cases  as  to  the  distinction  between 
the  accepting  and  the  actual  receipt  of  the 
statute,  we  are  there  entirely  without  ju- 
dicial decision  or  consideration  iis  to  the 
elli'ct  of  the  term  "  shall  accept  part  of 
the  g'lods  so  sold  ;"  or  how  there  can  iiu 
an  acceptance,  either  at  cotuinon  law  or 
under  the  statute  (aside  altogether  from 
till;  actual  receipt  reipiired),  of  a  part  of 
the  goods  sold,  which  can  make  the  con- 
tract of  sale  be  deemed  good  as  to  the  goods 
which  have  not  been  accepted.  Judicial 
investigation  of  this  subject  seems  de- 
sirable. 

The  term  "accept  part  of  the  goods  so 
sold  "  might  possibly  havo  been  intended 
to  cover  the  case  where  a  jmrchase  had 
been  made  of  non-specified  goods,  and, 
subsequent  to  the  purdiase,  a  part  of  the 
floods  be  received  and  accepted  as  repre- 
si'uting  the  whole  of  the  goods  purchased 
under  the  contract,  in  which  case  such  ac- 
ceptince  and  receipt  of  a  part  would  bind 


the  contract  as  to  the  whole.  Or,  in  the 
same  way,  after  the  purchase  of  non-speei- 
iicd  goods,  there  might  be  acts  —  as  the 
acceptance  is  an  act  of  the  mind  —  which 
would  constitute  an  acceptance  of  a  jiart 
of  the  goods,  without  the  actual  receipt 
being  concurrent  with  it ;  and  then,  on 
the  vendee  actually  lecciving  the  jiart  he 
had  accepted,  that  would  be  sullicient  to 
take  the  ca.se  out  of  the  statute  as  to  the 
whole  of  the  goods.  Or,  again,  in  the 
case  of  a  .sale  by  samjile,  wheie  the  sam- 
ple has  been  received  as  a  jmrt  of  the 
bulk  of  the  goods  sold,  while  this,  in  one 
sense,  might  be  said  to  be  an  acceptance 
or  assenting  to  of  the  whole  of  the  specilic 
goods  sold,  yet,  where  the  bulk  when  re- 
ceived has  not  corresponded  with  the  sam- 
ple, as  that  was  not  accepted,  though  re- 
ceived, there  might  heri^  be  said  to  have 
been  only  an  acceptance  of  the  jiart. 
There  may  be  an  accejitancc  of  the  whole, 
and  an  actual  receijit  of  some  part  of  the 
goods,  which  would,  of  course,  satisfy  tlie 
statute.  So  where  the  goods  consist  of 
dill'erent  lots,  there  could  be  an  accept- 
ance of  one  or  some  of  these  lots,  and  an 
actual  receipt  thereof,  which  would  nuike 
literally  an  acceptance  and  actual  receipt 
of  some  part  of  the  goods,  and  whi(di  would 
be  a  verbal  conformance  with  the  language 
of  the  statute.  Or,  further,  there  may  be 
an  actual  receipt  of  a  part  of  the  goods,  and 
a  concurrent  or  subsequent  accei)tance, 
and  the  statute  would  be  satislied. 
»  6  B.  fc  S.  431. 
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receipt  animo  acctpiendt,  and,  in  the  present  case,  the  sale  being 
by  sample,  the  buyer  had  a  right  to  see  whether  the  bulk  was  ac- 
cording to  the  sample,  and  until  he  had  exercised  that  right  there 
was  no  acceptance  within  the  statute." 

Hero  the  acceptance  is  put  as  though  it  were  a  part  of  the 
receipt,  —  "a  receipt  animo  accipiendi" ^  —  and,  further,  that 
where  the  sale  is  by  sample  there  is  no  receipt  animo  acoipiendi 
until  the  buyer  has  exercised  his  right  of  ascertaining  wlietlicr 
the  bulk  corresponds  with  the  sample  or  not.  But,  right  in  the 
face  of  this,  again,  we  have  Mcllor,  J.,  in  the  same  case,  saying : 
"  There  may  bo  an  acceptance  and  receipt  to  satisfy  the  statute, 
and  yet  the  buyer  may  refuse  to  carry  out  the  contract,  on  the 
ground  that  the  goods  were  not  according  to  the  contract."  And, 
on  the  argument  of  the  case,  we  have  Cockburn,  C.  J.,  himself 
saying :  "  The  defendant  had  performed  his  part  of  the  contract 
by  delivering  the  goods  to  the  agent  of  the  vendee.  Is  there  any 
case  in  which,  after  the  seller  has  done  all  that  lies  on  him  to  do, 
he  can  repudiate  the  contract  and  demand  back  the  goods?" 
And,  "  Suppose  the  purchaser  accepts,  subject  only  to  a  right  to 
reject  the  goods  if  they  do  not  correspond  with  the  sample,  docs 
not  the  property  in  the  goods  pass,  as  far  as  the  vendor  is  con- 
cerned, unless  there  be  something  to  show  that  such  was  not  the 
intention  of  the  parties  ? " 

In  reply  to  the  former  of  these  questions,  we  would  say  that 
there  is  a  case  which  so  decides,  viz.,  Nicholson  v.  Bower ;  ^  and, 
if  that  case  is  correctly  decided  (of  which  we  must  say,  we  think, 
with  a  more  correct  view  furnished  by  principle  and  by  other 
cases  than  is  entertained  in  it  of  what  an  acceptance  under  the 
statute  really  is,  there  is  the  greatest  doubt),  then  Smith  v.  Hud- 
son ^  is  also  correctly  decided.  But  if  one  of  them  is  not  cor- 
rectly decided,  obviously  neither  is  the  other.  In  reply  to  the 
latter  question  of  Cockburn,  C.  J.,  we  tliink  it  is  quite  well 
decided  that  if,  in  addition  to  the  acceptance  of  which  lie 
speaks,  and  which  he  assumes,  but  incorrectly,*  implies  receipt  as 
well,  there  be  also  the  actual  receipt  of  the  goods,  the  statute 
is  complied  with,  even  though  the  vendee  may  have  a  right,  after 
the  acceptance  and  receipt  of  the  goods,  to  return  them.  Such 
would  be  the  common  case  of  a  sale  by  sample  where  the  bulk 
sample,  as  and  for  a  part  of  the  very  goods  sold,  had  been  ac- 
cepted and  actually  received,  so  as  to  make  the  contract  good 


1  In  fact,  Cockburn,  C.  J.,  on  the  argu- 
ment expressly  says:  "  If  the  vendor  de- 
livers to  the  purchaser,  the  delivery  and 
acceptance  are  mutual,"  treating  accept- 
ance simply  as  synonymous  with  receipt. 


2  1  E.  &  E.  172. 
8  6  B.  &S.  431. 
*  Se?  Cusack  v, 
299,  stated  sup'a. 
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witliin  the  statute ;  and  yet,  after  the  receipt  of  the  bulk  the 
vendee  would  still  have  the  right  of  rejecting  and  returning  the 
•jouds  if  they  were  not  according  to  tlie  sample,  and,  therefore, 
they  proved  not  to  be  the  goods  which  he  had  accepted,  and  of 
which  he  had  actually  received  a  part.  And  the  fact  that  this 
is  80  causes  us  very  seriously  to  doubt  the  correctness  oi  the 
decisions  in  Nicholson  v.  Bower  '  and  Smith  v.  Hudson.^ 

The  case  in  Smith  v.  Hudson  ^  was  of  48i  quarters  of  barley, 
at  3")J<.  per  quarter,  by  verbal  contract,  the  sale  being  on  Novcni- 
l)cr  3,  by  sample.  The  bulk  was  delivered  on  November  7  to  a 
railway  station,  under  circumstances  which  made  the  station  the 
warehouse  of  the  vendee,  the  t.ansitus  having  there  ended,  the 
vendee  having  no  warehouse  of  his  own,  and  being  in  the  habit 
of  reselling  barley  he  purchased,  and  forwarding  it  from  the  sta- 
tion to  the  purchasers  on  selling  it.  It  is  the  custom  of  the  trade 
on  purchases  by  sample  for  the  buyer  to  compare  the  sample  with 
the  bulk  as  delivered,  and  if  the  examination  is  not  satisfactory, 
cither  to  reject  it  or  to  allow  it  to  remain  as  the  property  of  the 
vendor ;  and,  in  this  case,  such  was  the  power  of  the  purchaser. 
On  November  9,  the  vendee  was  adjudicated  bankrupt,  and  on 
the  eleventh  the  vendor  gave  notice  to  the  station-master  not 
to  deliver  the  barley,  and  that  he  claimed  it  as  his  property, 
which,  on  his  indemnifying  the  company,  was  subsequently  (on 
December  5)  surrendered  to  him.  When  the  notice  was  given 
tlie  company  the  barley  was  still  with  them,  they  holding  it,  free 
of  damage,  for  five  days  after  its  receipt,  according  to  their  usual 
custom  ;  the  vendee  down  to  that  time  having  made  no  disposition 
of  tlie  barley;  had  not  examined  it  to  see  whether  the  bulk  corres- 
ponded with  the  sample,  nor  had  given  any  notice  to  the  vendor 
of  retaining  or  rejecting  the  barley.  On  December  1,  the  plain- 
tiffs, being  appointed  the  vendee's  assignee,  claimed  the  barley 
from  the  railway  company.  On  a  special  case  stated,  the  court 
held  that  there  had  been  no  acceptance  of  the  barley  to  satisfy 
the  statute,  and  that  the  barley  was  not  in  the  apparent  possession, 
order,  or  disposition  of  the  vendee  within  the  meaning  of  the  Eng- 
lish Bankruptcy  Act,  12  &  13  Vic.  ch.  iOG,  sec.  125. 

The  very  different  senses  in  which  the  term  "  accept "  is  open  to, 
is  evident  by  Lord  Chclm&ford's  use  of  that  term  in  Carston  v. 
Chapman,*  where  the  question  was  not  under  the  Statute  of  Frauds, 
htit  as  to  the  passage  of  property  in  goods  purchased  by  sample  at 
common  law,  independent  of  the  statute.  Lord  Chelmsford  there 
says :  "  In  England,  if  goods  are  sold  by  sample,  and  they  are  de- 
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livercd  and  accepted  [used  here,  not  in  the  sense  of  received,  but 
accepted  as  conforming  to  the  sample,  as  in  the  statute]  by  tlit; 
purchaser,  ho  cannot  return  them ;  but  if  he  has  not  completely 
accepted  them,  that  is,  if  he  has  talien  the  delivery  conditiouiilly 
[j.  e.  received,  but  not  accepted  them],  he  has  a  right  to  iteep  the 
goods  for  a  sufficient  time  to  enable  him  to  give  them  a  fair  trial, 
and  if  they  arc  found  not  to  correspond  with  the  sample,  he  is  then 
entitled  to  return  them."  ^ 

Precisely  the  same  law  ap[)lic8  as  regards  the  Statute  of  Frauds 
where  there  have  been  an  acceptance  and  actual  receipt  of  some 
part  of  the  goods  sold,  as,  for  instance,  by  the  receipt  of  bulk  sam- 
ples. Yet,  as  at  common  law,  if  the  goods  are  equal  to  sample, 
the  property  therein  is  vested  in  the  vendee ;  so,  under  the  stat- 
ute, the  acceptance  and  actual  receipt  of  a  part  taking  the  case 
out  of  the  statute,  the  property  in  the  bulk  vests  on  its  receipt  in 
the  vendee,  if  it  accord  with  tlie  bulk  sample,  so  as  to  be  the  very 
goods  purchased,  even  though  there  has  been  the  right  of  rejecting 
such  bulk  if  it  had  proved  not  equal  to  sample.  And  hence,  if  a 
purchase  by  sample  is,  in  itself,  an  acceptance  of  the  whole  of  the 
specific  goods  purchased,  represented  by  such  sample,  obviously, 
on  the  actual  receipt  of  the  whole  of  the  goods  by  the  vendee,  the 
property,  with  the  possession,  vests  in  him,  even  though  he  have 
the  subsequent  right  to  reject  them  if  they  do  not  accord  with  the 
sample ;  they  not  being  the  bulk  of  the  very  goods  which  he  has 
purchased  as  represented  by  such  sample.^ 

But  the  question  still  remains  for  disposition  :  Is  the  purchase  by 
sample  (without  the  delivery  and  receipt  of  a  bulk  sample)  a  pur- 
chase of  specific  goods  represented  by  such  sample,  and  an  acropt- 
ance  of  the  goods  so  purchased  by  sam})le,  so  as,  on  their  actual 
receipt  by  the  vendee,  to  make  the  contract  for  their  sale  and 
purchase  be  deemed  good  within  the  seventeenth  section  of  the 
Statute  of  Frauds?  We  are  inclined,  on  princi[)le,  to  think  that  it 
is,  although  we  know  of  no  case  where  it  is  so  decided,  or  where 
the  question  is  even  considered.^  And,  in  Nicholson  v.  Bower.'' 
and  Smith  v.  Hudson,^  the  facts  were  as  here  stated,  and,  iu  both 
of  these  cases  it  was  held  that,  under  such  circumstances,  on  the 
ground  that  the  cases  were  not  taken  out  of  the  statute,  the  prop- 


1  And  see  Dixon  v.  Yutes,  5  B.  &  Ad. 
313,  340. 

*  See  per  Holroyd,  J.,  in  Parker  v. 
Palmer,  4  B.  &  Aid.  393.  And  per  Ab- 
bott,  C.  J.,  rb.  392. 

*  But  see  the  later  case  of  Kibble  v. 
Gongh,  38  L.  T.  n.  s.  204,  stated  infra, 
which  fully  sustains  our  reasoning  and 
Gonclusion,  although  that  case  is  full  of 


the  fallacies  resulting  from  the  adoption 
of  Lord  Campbell's  unsonml  nbifcr  didiim 
in  Morton  v.  Tibbett,  15  Q.  B.  428.  And 
see  Rickard  v.  Mooie,  38  li.  T.  k.  s.  841, 
and  Page  v.  Morgan,  15  Q.  H.  Div.  228, 
also  stated  and  considered  infra,  similarly 
sustaining  our  view. 

«  1  K.  &  K.  172. 
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erty  iu  the  goods  had  not  vested  in  the  vendees.  But  both  of  these 
cases  were  decided  without  any  intelligent  consideration  of  what 
an  acceptance  is  ;  while,  in  Cusack  v.  Robinson,^  it  was  held  that 
the  [»iiichase  of  specific  goods,  in  that  case,  at  least,  was  an  accept- 
ance of  them  within  the  statute,  and  that,  on  their  subsequent 
actual  receipt,  —  they  being  the  very  goods  which  were  purchased, 
—  the  statutory  requirements  were  met ;  the  proj)erty  in  the  goods 
had  vested  in  the  vendee,  and  that  without  any  power  of  rejection 
or  rescission.  Such  being  the  case,  we  confess  it  does  not  seem 
very  clear  to  us  why  the  purchase  of  specific  goods  in  any  other 
cases,  whether  the  purchase  be  by  sample,  description,  or  exami- 
nation, does  not  equally  amount  to  an  acceptance  of  them  as  the 
very  subject  of  such  purchase,  to  cause  the  contract  for  their  sale 
and  purchase  to  be  deemed  good,  on  their  subsequent  actual  re- 
ceipt as  the  identical  goods  purchased,  recognized,  and,  shall  we 
say,  accepted^  as  the  identical  subject  of  the  purchase,  as  desig- 
nated by  such  examination,  description,  or  purchase  by  sample. 
But  we  proceed  with  the  remainder  of  the  cases. 

The  principles  laid  down  by  Bovill,  C.  J.,  in  Heilbutt  v.  Ilick- 
8on,2  although  applied  to  the  question  of  the  accepting  or  appro- 
priating goods  to  a  contract  of  sale,  so  that  the  property  therein 
will  j)ass  at  common  law,  we  think  are  equally  applicable  to  the 
accepting  or  taking  to  as  the  goods  of  the  contract,  under  the 
statute,  so  that,  on  their  actual  receipt,  the  contract  for  their  sale 
and  purchase  shall  be  deemed  good.  Bovill,  C.  J.,  lays  down  the 
following  principles  of  law  as  being  well  settled : 

"  Where  specific  and  ascertained  existing  goods  or  chattels  are 
the  subject  of  a  contract  of  immediate  and  present  sale,  and 
whether  there  be  a  warranty  of  quality  or  not,  the  property  gen- 
erally passes  to  the  purchaser  upon  the  completion  of  the  bargain, 
and  the  vendor  thereupon  has  the  right  to  recover  the  price,  unless 
from  some  other  circumstances  it  can  be  collected,  that  the  inten- 
tion was  that  the  property  should  not  at  once  vest  in  the  purchaser. 

"  Where  there  is  a  warranty  of  the  quality  of  such  specific 
goods,  that  circumstance  will  not  prevent  the  property  in  them 
passing  to  the  purchaser,  and  if  it  be  simply  ••  vurranty,  will  not 
entitle  the  purchaser  to  refuse  to  accept  [  ?  receive]  the  goods,  or 
to  return  them,  merely  because  the  warranty  is  not  fulfilled  ;  and 
in  order  to  entitle  the  purchaser  so  to  refuse  or  to  return  them,  it 
must,  in  the  case  of  specific  goods,  be  a  term  of  the  contract  that 
he  shall  be  at  liberty  to  do  so. 

"  In  the  case  of  executory  contracts,  where  the  goods  are  not 
ascertained  or  may  not  exist  at  the  time  of  the  contract,  from  the 

*  1  B.  &  S.  299,  stated  «<pra,  406,  et  seq.  "  l.  R.  7  C.  P.  438,  449,  et  seq. 
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nature  of  the  transaction  no  property  in  the  goods  can  pass  to  the 
purchaser  Ijy  virtue  of  the  contract  itself;  but,  where  certain 
goods  liavo  been  selected  and  appropriated  by  tlie  seller,  uiid  have 
been  approved  and  assented  to  by  the  buyer  [  ?  acce|)ted  by  himj, 
then  the  case  stands,  as  to  the  vesting  of  the  property,  very  micli 
in  the  same  j)osition  as  upon  a  contract  for  the  sale  of  goods  wlii<  li 
are  ascertained  at  the  time  of  the  bargain.  In  most  cases  of  such 
executory  contracts,  something  more  would  generally  remain  to 
be  done,  such  as,  for  instance,  selection  or  appropriation,  approval, 
and  delivery  of  some  kind,  before  the  property  would  be  consid- 
ered as  intendod  to  pass,  and  u[)on  that  taking  place,  the  property 
might  pass  if  it  was  intended  to  do  so,  equally  as  in  the  case  of  a 
contract  for  specific  and  ascertained  goods.  Lord  Wensleydaic, 
in  the  caso  of  Dixon  v.  Yates,*  put  the  case  of  a  sale  of  a  specific 
chattel  upon  the  same  footing  as  the  sale  of  an  unascertained 
chattel  after  delivery,  for  the  purpose  of  showing  that  the  prop- 
erty vested  in  the  latter  case  upon  delivery,  and  in  the  former  by 
the  contract  itself.  And  see  also  upon  this  subject,  Alexander  v. 
Gardner,'  Aldridge  v.  Johnson,^  which  was  confirmed  by  Langton 
V.  Higgins;*  also  the  judgment  of  Parke,  B.,  in  Wait  v.  Baker,'' 
Brown  v.  Hare  "  in  error,  and  Tregelles  v.  Sewell." 

"  In  cases  where,  under  an  executory  contract, '  ds  are  sent 
by  the  vendor  which  do  not  come  within  the  gen  lescriptiou 

of  those  contracted  for,  the  purchaser  may  refuse  .o  receive  or 
may  reject  them;  and  equally  so  if  there  be  any  other  condition 
in  the  contract  which  is  not  complied  with ;  so,  in  like  manner, 
if  a  fraud  has  been  practised  by  the  seller,  then,  upon  discovery  of 
the  fraud,  and  within  a  reasonable  time,  and  if  nothing  has  been 
done  by  the  purchaser  to  alter  the  position  of  the  vendor,  the 
purchaser  may  reject  the  goods. 

"In  the  judgment  of  the  Court  of  Exchequer  Chamber  deliv- 
ered by  my  Brother  Williams  in  the  case  of  Behn  v.  Burnoss,^ 
the  law  is  thus  laid  down:  'In  cases  where  the  thing  sold  is 
not  specific,  and  the  property  has  not  passed  by  the  sale,  the  ven- 
dee may  refuse  to  receive  the  thing  profifered  to  him  in  perform- 
ance of  the  contract,  on  the  ground  that  it  does  not  correspond 
with  the  descriptive  statement,  or,  in  other  words,  that  the  eondi- 
tion  expressed  in  the  contract  has  not  been  performed ;  still,  if  he 
receive  the  thing  sold,  and  has  the  enjoyment  of  it,  he  cannot 
afterwards  treat  the  descriptive  statement  as  a  condition,  but  only 
as  an  agreement,  for  a  breach  of  which  he  may  bring  an  action  to 


recover  damages.' " 

1  5  B.  &  Ad.  340. 
a  1  Bing.  N.  C.  671. 
»  7  E.  &  B.  835. 
♦  4  H.  &  N.  402. 


8  2  Ex.  1. 
•  4  H.  &  N.  822. 
»  7  H.  &  N.  674. 
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And  yet,  at  common  law,  although  the  property  in  the  goods, 
wluthcr  under  an  immediate  or  executory  contract  of  sale,  may 
liavi!  i)assod,  there  may  btill  in  each  instance  be  a  lien  for  the 
jiiiiriiiisi'-inoney,  and  a  right  to  stop  in  tramitUy  and  the  purchaser 
may  nut  be  entitled  to  possession  without  payment  of  the  price.* 

All  this  we  think  is  quite  applicable  to  acceptance  under  the 
statute,  and  we  see  no  escape  from  the  conclusion  that  where 
there  is  a  contract  of  sale  for  specific  goods  which  passes  the 
pruperty  to  the  goods  at  common  law,  that  that  is  itself  sueh  an  ac- 
ceptance of  the  goods  as  the  subject  of  the  pm-chase,  as  will  cause 
the  contract  to  be  deemed  good  within  the  exception  to  the  seven- 
teenth section  of  the  statute,  where  there  has  also  been  such  an  act- 
ual, receipt  of  them  by  the  vendee  as  puts  an  end  to  the  lien  and 
extinguishes  the  right  of  atoppa/je  in  transitu  in  the  specific  goods. 

The  quite  recent  case  of  Grimoldby  v.  Wells  ^  shows  how  very 
unsettled  the  English  judges  are  as  to  what  constitutes  an  accept- 
ance to  satisfy  the  exception  in  the  seventeenth  section  of  the 
statute.  The  case  on  the  question  of  acceptance  is  one  of  the 
very  simplest  conceivable,  and  although  it  was  the  leading  ques- 
tion involved  in  the  case,  a  corrc  t  decision  on  which  would  have 
rendered  unnecessary  a  decision  on  the  very. different  question 
wliieh  they  did  undertake  to  decide ;  and  which  latter  question, 
on  their  assumption  that  there  was  an  acceptance  of  the  whole  of 
the  goods  within  the  meaning  of  the  statute,  we  confidently  sub- 
mit tlicy  decide  wrongly. 

The  action  was  brought  in  March,  1874,  to  recover  the  price  of 
four  quarters  of  tares  sold  by  the  plaintiff  to  the  defendant  by 
sample,  by  a  verbal  contract.  The  bulk  was  delivered  on  October 
9, 1873,  to  the  defendant.  The  defendant  and  jjlaintift'  lived  about 
nine  miles  apart^  and  the  tares  were  sent  i)art  of  the  way  in  a  cart 
belonging  to  the  plaintiff,  and  then  placed  in  a  cart  belonging 
to  and  sent  by  the  defendant,  and  taken  by  his  servant  into  his 
barn,  where  they  remained  at  the  time  of  the  trial  of  the  action. 
On  the  day  of  the  delivery  the  defendant  inspected  the  bulk,  and 
immediately  notified  the  plaintiff  verbally  and  by  letter,  that  the 
tares  were  in  his  (the  defendant's)  barn ;  that  they  were  bad ; 
that  he  would  not  have  them,  nor  pay  for  them,  and  that  the 
plaintiff  might  do  what  he  liked  with  them. 

Here,  under  all  the  authorities,  including  Nicholson  v.  Bower  ^ 
and  Smith  v.  Hudson,*  there  is  not  a  tittle  of  evidence  to  show 
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an  acceptance  of  the  goods,  or  any  part  ot  them ;  the  County  Court 
judge  on  the  trial  having  found  as  a  fact  that  the  tares  were  not 
equal  to  the  sample.  There  was  an  actual  receipt  of  the  goods, 
but  clearly,  under  the  meaning  of  the  term  in  the  statute,  no  ac- 
ceptance of  them.  Nor  did  the  additional  facts  of  the  case  estab- 
lish an  acceptance  of  the  tares.  These  were  that  the  defendant 
did  not  return,  or  offer  to  return,  the  tares  to  the  plaintiff;  nor 
did  ho  place  them  in  neutral  custody,  but  they  remained  in  his 
barn  as  before  stated.  Early  in  January,  the  defendant,  for  the 
purpose  of  showing  that  the  tares  were  inferior  to  sample,  had  one 
of  the  Sucks  opened  and  dressed  over,  and  the  result  of  the  dress- 
ing was  produced  in  court.  These  facts,  instead  of  showing  au 
acceptance  of  the  tares,  showed  a  prompt  and  continuous  rejection 
of  them.  Had  the  goods  been  equal  to  sample,  then  the  case 
would  have  been  open  to  the  consideration  of  the  very  different 
question  to  which  we  have  previously  advei'ted,  as  to  whether  the 
purchase  of  the  specific  goods  by  sample,  which  identical  goods  so 
purchased  were  actually  received,  was  not  in  itself  an  acceptance 
of  them,  —  an  assenting,  a  recognising,  an  approving,  a  taking  to 
them  as  the  very  subject  of  the  contract,  within  the  meaning  of 
the  statute ;  which,  on  tlioir  actual  receipt,  would  cause  the  prop- 
erty in  them  to  pass,  as,  in  the  purchase  of  specific,  ascertained 
goods  at  common  law,  would  result  from  the  purchase  itself.  But, 
in  this  case,  they  were  not  equal  to  sample,  and,  therefoic,  were 
not  the  subject  of  tho  purchase  at  all ;  and  then,  in  fact,  instead 
of  being  subsequently  accepted,  were  expressly  and  continuously 
rejected  and  refused  acceptance  as  the  8ul)ject  of  the  purchase  by 
sample,  —  being  not  the  subject-matter  that,  by  the  terms  of  the 
contract,  it  was  agreed  should  be  accepted  as  the  very  subject  of 
tho  purchase. 

It  was  contended  for  the  defendant,  and  we  think  with  entire, 
and,  at  last,  literal  correctnei^p,  ihat  there  was  no  sufficient  evi- 
dence of  an  acceptance  within  the  Statute  of  Frauds,  and  that,  the 
goods  not  being  equal  to  sample,  the  defendant  was  entitled  to  re- 
ject them.  The  County  Court  judge  held  that  there  was  an  accept- 
ance within  the  Statute  of  Frauds ;  and,  relying  on  his  view  of 
the  holding  in  Couston  v.Chapman,^  which  he  purported  to  follow, 
also  held  that  the  defendant  on  rejecting  the  goods  must  rctmu 
them,  or  place  ihem  in  neutral  custody,  and  that  having  retained 
them  in  his  own  possession  he  was  liable  to  pay  for  them. 

The  case  was  taken  on  appeal  to  tlu)  Common  Pleas.  The 
judgment  in  that  court  is  one  of  the  most  remarkaltle  wliich.  we 
have  found  in  the  records  of  any  English  court,  —  going  back  to 

»  L.  R.  2  Sc.  &  Div.  250. 
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the  very  earliest  times.  Obviously,  c\g]\*^.  on  the  face  of  the  case, 
for  decision,  was  the  question  as  to  whetlier  there  was  an  accept- 
ance uf  the  tares  (which,  differing  from  those  contracted  for,  had 
never  i)een  assented  to  or  "  accepted  "  at  ail)  within  the  meaning 
of  the  statute ;  and  on  the  correct  decision  of  that  question  the 
case  v/ould  have  ended.  But  the  main  question  in  the  case  was 
avoided.  Lord  Chief  Justice  Coleridge  said,  "  The  first  question 
is  whether  there  was  an  acceptance  within  the  Statute  of  Frauds. 
It  is  not  necessary  in  the  view  wo  take  to  decide  this,  but  I  should 
say  that  tliere  was  evidence  of  f.uoh  an  acceptance."  In  what  it 
consisted  tliere  is  no  intimation.  Brett,  J.,  too,  said,  "  There  are 
two  points  in  this  case :  Firsts  v.  hether  thore  was  an  acceptance 
of  those  <^oods  within  the  Statute  of  Frauds.  ...  As  to  the  first 
point  1  decline  to  give  any  opinion,  because  it  is  unnecessary,  as 
I  think,  to  decide  it.  .  .  .  In  the  present  case  I  assume  that  there 
was  an  acceptance  which  did  make  a  binding  contract  within  the 
Statute  of  Frauds."  And  Deuman,  J.,  "  The  only  other  question 
raised  is  whether  there  was  an  acceptance  within  the  Statute  of 
Frauds.  On  this  1  express  no  opinion,  as  in  the  event  it  becomes 
unnecessary  to  do  so."  They  then  held,  thuf,  assuming  that  the 
tares  had  been  accepted  (the  whole  case  showing  that  they  were 
thereby  assuming  that  there  had  been  an  acceptance  of  the  whole 
bulk  of  the  tares),  the  defendant,  after  cjuch  acceptance,  could 
reject  them,  and  so  rejecting  them  was  not  bound  to  return  them 
or  place  them  in  neutral  custody.  Their  reliance  was  placed  on 
the  obiter  dictum  of  Lord  Campbell  in  Morton  v.  Tibbett,^  exam- 
ined by  us,  sypra,  where  it  was  fallaciously  laid  down,  in  effect, 
that  after  there  had  been  an  acoef  ance  of  the  whole  of  i?ie  goods 
to  satisfy  the  statute  there  could  be  a  subsequent  rejection  of 
them ;  that  is,  that  they  could  be  loth  accepted  and  rejected ! 

They  also  relied  on  Lucy  v.  Mon'let  ^  for  the  right  of  the  vendee 
to  reject  (joods  after  they  had  '>een  u'teepted.  But  that  was  not  a 
case  under  the  Statute  of  Frauds  at  all ;  and,  further,  it  was  there 
found  that  the  vendee  had  7tof  accented  the  goods ;  and  the  court 
held  that  there  was  evidence  in  tht  case  to  warrant  such  finding. 
We  think  it  is  entirely  too  clear  i.>r  argument,  that,  in  Orimoldby 
V  vVclls,^  there  was  no  acccpUuce  (recognizing,  assentin'x  to, 
taking  to  as  the  very  subject  of  the  contract)  of  the  bulk  of  the 
tares  which  were  actually  received  ;  and  that,  on  the  other  hand, 
had  there  been  an  acceptance  and  actual  receipt  of  the  whole 
n  the  (foods,  so  that  the  Cv.mtract  under  the  statute  was  to  bo 
*'  deemed  good,"  the  vendc3  then  could  not  have  rejected  them ; 


«  15  Q.  B.  428. 
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and  therefore  the  question  as  to  the  duty  of  the  vendee  to  return 
the  rejected  goods  was  a  complete  non  sequitur^  as  there  never 
had  been  an  acceptance  of  them  to  make  a  completed  contract 
which  could  be  enforced.' 

The  distinction  is  properly  taken  by  Brett,  J.,  in  Marshall  c. 
Green,''  between  the  "acceptance"  and  the  "actual  receipt"  of 
the  statute.  In  this  case  the  defendant,  by  a  verbal  contract, 
purchased  certain  growing  trees  (held  under  the  facts  to  be  per- 
sonal chattels)  for  X26,  of  the  plaintiff,  on  the  terras  that  he,  the 
defendant,  should  remove  them  as  soon  as  possible.  The  defend- 
ant accordingly  cut  down  some  of  the  trees,  and  agreed  to  soli 
the  tops  and  stumps  to  a  third  person.  The  plaintiff"  then  coun- 
termanded the  sale,  and  prohibited  the  defendant  from  cutting 
down  the  rest  of  the  trees.  Brett,  J.,  said,  "  It  was  not  denied 
in  argument  that  there  was  an  acceptance.  The  only  question, 
therefore,  is  whether  there  was  evidence  of  a  receipt.  Though 
there  was  an  acceptance,  there  was  no  actual  carrying  away  of 
the  things  from  the  premises  of  the  seller."  And,  "  Here,  by 
cutting  down  the  trees,  the  defendant  actually  did  something  to 
them  which,  apart  from  the  sale  over  of  the  toppings,  amounted, 
in  my  opinion,  to  an  actual  receipt  of  them." 

We  think  the  case  of  Kibble  v.  Gough,^  in  effect,  sustains  the 


^  Browne  in  his  very  exoellent  work  on 
the  statute,  §  340,  says :  "  It  is  hardly  ne- 
cessary to  rfniark  [we  should  scarcely  think 
so]  that  an  acceptance  or  receipt  once  in- 
telligently made  cannot  be  aftti  vanls  re- 
voked, and  its  effect  avoided."  In  Buck- 
ingham V.  Osborne,  44  Conn.  l.'<3,  which 
was  a  (jucstion  as  to  the  right  of  rescission 
of  a  contract  rendered  valid  by  an  accept- 
ance and  actual  receipt  under  the  stat- 
ute of  frauds.  Park,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  said  : 
"There  is  notiiing  in  the  finding  tending 
to  show  that  the  acceptance  was  condi- 
tional; that  the  horse  was  n^ceived  for  the 
purpose  of  being  examined  in  order  to  as- 
certain whether  he  answered  the  terms  of 
the  contract ;  but,  on  the  contrary,  the 
finding  is  that  the  tender  and  accejitance 
were  absolute  ;  and  this  being  so,  the  con- 
tract could  not  iw.  rescinded  except  by  an 
aRreem(!nt  of  both  the  ])artii's  to  that  effect, 
if  the  delondant  had  accepted  the  horse  as 
his  property  when  the  plaintiffs  returned 
him,  the  cotitract  would  have  been  re- 
scinded. But  this  was  never  done.  When 
the  phuntilfs  returned  the  horse  the  de- 
fendant refused  to  receive  him,  am!  after- 
wards brought  his  suit  for  the  purehase- 
money,  and  sold  the  horse  as  the  nroitorty 
of  the  plainfiffs.  This  being  so,  the  horse 
continued  to  be  the  property  of  the  plain- 


tiffs from  the  time  he  was  delivered  to 
them,  notwithstanding  their  efforts  to  re- 
scind the  contract.  The  want  of  mutu- 
ality in  the  attempted  rescission  prevented 
a  retransfer  of  tlie  pro|)erty."  A'e  also 
Jackson  v.  Watts,  1  McCord,  288.  As  we 
have  pointed  out,  the  confusion  in  the 
English  courts  on  the  subject  has  arisen 
from  their  having  failed  so  largely  to  dis- 
tinguish between  the  acceptance  and  the 
actual  receijit  of  the  statute,  and  in  fail- 
ing to  discriminate  between  the  effect  of 
accepting  and  actually  receiving  a  ]iart 
of  the  goods,  which  only  binds  tiie  con- 
tract, as  in  the  "ase  of  the  j)ayineiit  <il" 
earnest,  or  of  a  memorandum  of  the  con- 
tract in  writing,  and  that  of  accepting  ami 
actually  receiving  the  whole  of  the  goods  ; 
which  latter  not  only  causes  tiie  coiiirnct 
to  be  deemed  good,  but  absolutely  vests 
the  property  and  possession  in  and  of  tiie 
goods  in  the  vendee  ;  and  that  so  ell'it'tii- 
ally  that  while,  on  the  one  hand,  tlie  ven- 
dor's lien  as  well  as  his  right  to  sto|)  the 
goods  in  trnmrita  is  gone;  on  tiie  other 
nand,  the  vendee  has  no  powe;  to  rescind 
a  contract  of  his  own  mere  motion,  which 
has  irrevocably  beeome  binding,  outside  of 
the  question  of  fraud,  both  as  to  himself 
and  the  vendor. 

a  1  C.  P.  Div.  3.^),  43. 
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opinion  we  have  more  than  once  intimated  in  the  investigation  of 
tills  subject,  and  which  accords  with  the  general  trend  of  our 
reasoning,  —  that  as  tlic  "  accepting  "  '  of  the  statute  is  nothing 
more  than  the  assenting  to  the  goods  which  are  actually  pur- 
chased as  the  very  subject  of  the  particular  contract ;  therefore,  as 
it  was  hold  in  Cusack  v.  Robinson,'^  and  approved  and  followed  in 
The  JJog  Lead  Mining  Co.  v.  Montague.^  a  purchase  of  specific 
ifoods  is  itself  an  acceptance  of  those  very  goods  within  the 
meaning  of  the  statute,*  entirely  independent  of  their  actual  re- 
ceii)t.  So,  the  buying  goods  by  sample  is  the  accepting,  assenting 
to,  recognizing,  taking  to,  as  the  very  subject  of  the  contract,  the 
specific  goods  represented  by  the  agreed  sample  ;  and,  therefore, 
if,  on  the  actual  receipt  of  the  goods,  the  bulk  is  found  to  be  the 
same  as  the  sample,  as  thei/  are  the  identical  <joods  which  have 
been  purchased  (that  is,  acce{)tcd,  assented  to,  recognized,  and 
approved  by  their  very  sale  and  purchase  as  being  the  specific 
goods  bouglit),  they  have  been  accepted,  and  cannot  be  rejected. 
But  if,  on  the  other  hand,  the  bulk  of  the  goods,  after  their  re- 
ceipt, shall  have  been  found  not  to  accord  with  the  samjile,  then 
they  have  not  been  accojjted,  and  may  be  rejected,  in  the  absence 
of  laches  on  the  part  of  the  vendee  after  their  receipt,  and  in  the 
absence  of  any  dealing  with  them  from  which  an  acceptance  may 
be  implied.  It  is  from  the  fact  that  both  of  these  projjositions  are 
true,  —  namely,  that  where  the  very  goods  which  have  been  ac- 
cepted have  been  actually  recei\ed,  they  cannot  be  subsequently 
rejected;  but  that  where  the  ic  <roods  which  have  been  accepted 
have  not  been  actually  received,  I  iit  others  in  lieu  of  them,  which 
have  never  been  accej)ted,  have  been  received,  then  these  latter 
can  he  rejected,  after  examination,  because  they  have  never  been 
accept(Ml,  and,  therefore,  notwithstanding  the  actual  receipt,  the 
.•equirements  of  the  statute  have  not  been  met,  and  there  is  no 
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'  Tlio  fnllowiiip  from  a  ppi-indinil  (  The 
Quivrr)  is  apt  :  "  But  for  oM  111,'f  to  be 
Imiiiiy,  it  iinist  be  a  timo  ot  ir^-<;>'".'i''<' 
[  ?:issi'iit],  Old  iige  fouf^lit  n<;iiiiist  is  inia- 
triiMi^ ;  old  (tfji-  accepted  [rciioKiiizod,  as- 
SHiitnl  to],  is  caliii  and  iieaccful."  And 
fnuii  iinotluT  (The  Yoiinej  Church  ma  11)  : 
"  Li't  each  duty  bo  done  for  the  Master 
niililv  and  well,  that  your  work  may  be 
liiir  iiii  1  I'lUiltless,  and  worthy  of  his  nccept- 
anei."    Here,  acceptance  means  more  than 

nii'Ve  receipt. 

-  1  li.  &  S.  290. 

'  IfH'.  15.  V.  s.  481. 

*  While  a  delivery  of  a  sample  which  is 
nnt  (hlivereil  as  a  part  of  the  very  bulk  of 
the  nodds,  does  not  satisfy  the  require- 
lUDiits  of  the  statute  as  to  an  actual  receipt 


of  a  part  of  the  good.',  Kliiiitz  i'.  Surry,  5 
Ksp.  207  ;  tlie  sale  of  ipirilii' goods  by  sam- 
ple was  ii  siillieient  acceptance  of  the  goods 
at  common  law  as  the  subji-ct  of  the  sale. 
.See  I >i.\on  c.  Vates,  5  B.  &  Ad.  ail!  I'arker 
V.  I'almer,  4  li.  «&  Aid.  3,H7,  "'2  «/  seq.  ; 
Tye  V.  Kinmore,  3  Camp,  li.-  ;  Yates  v. 
I'ym,  C>  Taunt.  446  ;  ("oopn  v.  Elston,  7 
T.  U.  14.  In  tiiis  la,st  case  it  was  admitted 
by  counsel  that  the  sale  by  .sample  was  the 
same  as  an  immediate  sale  of  the  goods  if 
they  had  been  on  the  spot.  In  Lorymer 
r.  Smith,  1  B.  k  C  1,  it  was  held  that  the 
buyer  of  a  ])arcel  of  wheat  by  .sample  iuis 
a  right  to  inspect  the  whole  in  bulk,  at 
any  projuT  and  convenient  time  ;  and  if 
the  seller  refuses  to  show  it,  the  buyer 
may  rescind  the  contract. 
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good  contract  with  respect  to  those  goods  which  have  been  actu- 
ally received,  —  that  so  much  embarrassment  has  arisen. 

Both  of  these  propositions  we  find  arc  fully  sustained  by  the 
latest  English  cases,  —  Kibble  v.  Gough,^  Rickard  v.  Moore,'-^  and 
Page  V.  Morgan  (a.  d.  1885).^  And  yet  these  cases  fairly  abound 
with  errors  arising  out  of  Lord  Campbell's  utterly  unsound  propo- 
sition in  Morton  v.  Tibbett,*  that  the  same  goods  under  the  Statute 
of  Frauds  can  both  bo  accepted  and  rejected,  —  a  position  which 
he  himself  evidently  found  so  utterly  untenable  as  a  sound  rulo  of 
construction  of  the  statute,  as  to  lead  him  to  the  expi'cssion  of  a 
wisli,  in  the  subsequent  case  of  Marvin  v.  VVallis,^  that  the  statute 
should  cease  to  exist. 

In  Kibble  v.  Gough  ^  there  was  a  sale  of  a  quantity  of  barley,  by 
sample,  at  an  agreed  price.  After  its  actual  receipt,  after  exami- 
nati(in,  it  was  rejected  by  the  vendee  on  the  ground  that  it  was 
not  equal  to  sample,  the  vendee  reiiuiring  the  vendor  to  take  the 
barley  back,  and,  on  the  latter  refusing  to  do  so,  notified  him 
that  the  barley  was  held  at  his  (the  vendee's)  warehouse  for  and 
at  the  risk  of  the  vendor.  In  an  action  for  the  price,  the  jury 
found  that  the  barley  was  equal  to  the  sample ;  and  hence,  that 
it  was  the  specific  goods  which  the  vendee  had  purchased  from 
the  vendor,  and  found  for  the  plaintiff. 

The  simple  ratio  decidendi  of  this  case  is  that  a  sale  by  sample 
being  a  sale  of  specific  goods,  those  very  goods  are  assented  to 
and  accepted  as  "  a  recognition  of  the  contract  between  tbc  par- 
ties"' for  the  sale  of  these  specific  goods;  and  hence,  if  these 
very  goods  are  actually  received  by  the  vendee,  they  being  the  very 
goods  he  has  purchased,  af  ■rented  to,  recognized,  accejyted,  he  can- 
not, after  he  has  actually  received  them,  reject  them.^ 


33  L.  T. 
lb.  841. 
15  Q.  H. 


N.  s.  204. 


at  p.  205. 

liiiucipli's  estab- 


Div.  228. 
15  {.}.  n.  428. 
6  E.  &  B.  726,  736. 

'    38  I>.  T.  N.  s.  204. 

'  Per  Briiinwcll,  L.  .1. 

8  Thus  tttlirnuiij^  tin 
lislieil  by  Ciisack  v.  Koljinsoii,  1  15.  &  S. 
2i)S),  re(;()j:iiiz(;d  and  iitliinii'il  in  Tlu;  IJog 
Lead  Alining  ("o.  v.  Montiif^uc,  10  C.  B. 
N.  s.  481,  and,  in  efreet,  rovcrsinj;  Nichol- 
son V.  Bower,  1  K.  k  E,  172,  and  Smith 
V.  Hudson,  6  H.  &  S.  431.  In  the  l$og 
Lead  Mining  Co.  j.  Montague,  10  C.  B. 
N.  s.  481,  490,  tlic  analogy  the  court  (inds 
between  a  sale  of  shares  oi'  stock  and  spe- 
citic  goods  is  ecpially  applicable  to  the  sale 
of  sjieeillc  goods  by  sample,  as  it  alFects 
the  "  acceptance  "  of  the  statute  of  frauds. 
The  court  say  :  "  Now  it  appears  to  us  very 
clearly  thai  a  purchase  of  shares  is  auui- 


ogous  to  that  of  a  upecific  chattel,  because 
the  very  thing  to  I'e  j)urchased  is  ascer- 
tained by  the  oiler  contained  in  the  letter 
of  application,  and  the  offer  is  subject  to 
no  other  condition  than  the  assent  of  tlio 
persons  to  whom  it  is  made.  Kaeh  sliiire 
is  a  rigbt  to  a  fixed  jtroiiortion  of  tlio 
profits  of  an  existing  undertaking,  subject 
to  the  payment  of  an  ascertained  uinount 
of  money  when  called  for.  Kach  slmre 
gives  the  same  rights  as  every  othtT  ;  and 
there  is  not  necessarily  even  the  distiuL:- 
tion  of  separate  nr.mbers  ""*il  the  ri'gister 
is  made  ui>,  if  even  tiien.  The  dirt'ctins, 
tlierefore,  by  assenting  to  the  letter  of  ;i|i- 
jilieation  in  its  terms,  and  allotting  to  the 
ap|)lieant  so  many  shires  as  he  has  applied 
for,  did  give  him  the  very  thing  fur  tt'iiih 
he  had  iisked,  and  of  which  lie  bud  hy  an- 
ticipation testilied  his  acceptance.''  In 
the  same  way,  under  the  .statute,  by  the 
receipt  of  the  very  goods  which  have  beca 
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But  while  this  is  the  clear  holding  of  the  case,  there  is  the 
usual  confounding  of  the  term  "  accept "  with  "  actually  receive," 
us  though  the  latter  necessarily  included  the  former,  Brett,  L.  J., 
on  the  ai'ginnent,  actually  asking :  "  Suj)pose  there  was  no  sale 
by  sami>l(j,  but  merely  a  verbal  agreement,  then  docs  not  the 
delivery  and  receipt  include  acceptance  ?"  Most  certainly  it  does 
not,  e,\cei)t  where  there  is  a  sale  of  specific  goods  by  sample  or 
otherwise;  and  then  the  very  purchase,  as  we  have  claimed,  and 
as  the  cases,  including  Kibble  v.  Gough,^  show,  being  of  specific 
goods,  itself  constitutes  an  assent  to  and  acceptance  of  those  iden- 
tical goods  as,  to  use  again  the  words  of  Bramwell,  C.  J.,  in  this 
case,  "  amounts  to  a  recognition  of  the  contract  between  the  par- 
ties," —  exactly  what  the  acceptance  of  the  statute  is  as  distin- 
guished from  the  actual  receipt.  But  the  case  actually  holds  that 
the  sale  was  a  sale  of  ascertained  goods,  and  that,  in  such  a 
case,  on  the  actual  receipt  of  them,  the  property  in  them  jiassed 
at  onee,  they  being  the  actual  goods  which  had  been  purchased ; 
that  the  acceptance  to  satisfy  the  statute  amounts  to  a  recogni- 
tion of  the  contract  between  the  parties;  and  that  the  specified 
goods  purchased  having  been  received  as  and  being  equal  to  sam- 
j)le,  after  their  actual  receipt  there  was  no  right  of  rejection  by 
the  vendee  ;  and  hence  the  verdict  was  sustained. 

Rickard  r.  Moore  ^  illustrates  the  correctness  of  the  second  of 
our  propositions,  stated  ayite.  In  this  case  specific  goods  were 
sold  by  sample,  and  goods  were  actually  received,  but  were  found 
not  equal  to  sample  (the  jury  also  finding  this  fact),  and  the  ven- 
dee rejected  them.  The  court  sustained  the  finding.  This,  too, 
accords  with  the  view  we  have  expressed,  and  with  our  reasoning 
throughout  this  protracted  and  exhaustive  examination  of  the 
subject.  The  case  is  not  only  clearly  distinguishable  from  Kibble 
V.  (Jough,3  but  we  think  both  of  the  decisions  are  correct,  the 
specific  goods  which  were  bought  by  sample  being  accepted  and 
actually  received  in  the  one  case,  while  in  the  other  the  goods 
which  were  actually  received  wore  not  the  goods  which  were  pur- 
chased, assented  to,  accepted,  and  recognized  as  the  subject  of  the 
contract, —  not  bjing  equal  to  samj)!.;,  and,  therefore,  not  being 
the  bulk  of  the  very  goods  which  were  Ijought. 

In  the  very  latest  English  case,  Page  v.  Morgan*  (a.  d.  1885), 
in  the  Court  of  Appeal,  affirming  the  judgment  of  the  Queen's 
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puivliasfil  by  sanii>lo,  the  veiidee  pots  the 
very  suliject  whifh  he  hiis  aasenterl  to,  or 
a('i'c]it('il,  us  the  sul>ji'('t  of  the  sale,  iiuite 
as  iiiiirh  as  th(m<;h  at  the  time  of  the  pur- 
chnsc  there  liad  been  specific,  ascei'tuiued, 
di'sij;nated,  seiiarated,  goods. 


1  38  L.  T.  N.  s.  204. 

'•i  Jh.  841. 

8  f/>.  204. 

♦  15  ^^  B.  Div.  228. 
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Bench  Division,  there  is  a  still  further  confirmation  of  the  correct- 
ness  of  the  positions  we  have  taken  throughout  this  Part,  al- 
though in  this  last  case,  as  in  so  many  other  of  the  Englisli  cases, 
there  is,  as  usual,  the  want  of  appreciation  of  the  correct  meaning 
of  the  term  "  accept "  of  the  statute.  Arising  out  of  this,  tljcy 
seem  puzzled  over  the  holding  in  Kibble  v.  Gougli  ^  as  compared 
with  that  in  Rickard  v.  Moore  ;2  and  doubt  is  expressed  ^  whether 
these  cases  can  be  reconciled.  But  Baggally,  L.  J.,  tiiough  laboring 
under  the  same  delusion  as  Lord  Campbell  in  Morton  v.  Tibbett,* 
that  there  could  be  an  acceptance  under  the  statute  of  the  whole 
of  the  goods,  which  was  not  an  acceptance,  but  that,  notwithstand- 
ing such  an  acceptance,  there  could  be  its  exact  opposite,  a  rejec- 
tion, yet  did,  as  did  Bowen,  L.  J.,  recognize  the  clear,  undoubted 
distinction  between  the  two  cases,  —  that  in  Kibble  v.  Gough  "  the 
jury  found  that  the  goods  were  equal  to  sami»le,"  while  in  Rickard 
V.  Moore  "  the  jury  found  that  they  were  not  equal  to  sample ; " 
hoice,  that  in  the  one  case  the  jury  found  that  the  very  goods 
which  liad  been  purchased,  assented  to,  recognized,  approved,  ac- 
cepted, as  the  very  subject  of  the  contract,  had  been  actually  re- 
ceived, while  in  the  other  case  they  found  that  the  goods  which 
had  been  actually  received  were  not  the  goods  which  had  been 
purchased ;  and,  therefore,  that,  notwithstanding  such  actual  re- 
ceipt of  such  goods,  those  goods  had  never  been  assented  to, 
recognized,  approved,  as  the  very  subject  of  the  purchase ;  and, 
therefore,  never  having  been  accepted,  could  be  rejected.  Both  of 
these  cases  in  this  aspect  are  thoroughly  well  decided  without,  iu 
either  of  tliem,  the  absurdity  of  Lord  Campbell,  Lord  Denraan, 
Lord  Coleridge,  and  so  many  other  of  tlie  English  judges,  being 
necessary  to  be  adopted  or  sustained,  that  there  could  be  an  ac- 
ceptance of  goods  which  had  been  actually  received,  and  at  the 
same  time  there  be,  after  such  actual  receipt,  the  exact  opposite 
of  such  acceptance,  a  rejection  of  the  very  goods  which  had  been 
accepted. 

In  Page  v.  Morgan,^  the  defendant  bought  of  the  plaintiff,  by 
verbal  contract,  a  quantity  of  wheat,  the  sale  being  by  sample. 
The  wheat  was  sent  by  the  plaintiff  to  the  defendant  on  a  canal 
barge,  arriving  at  the  defendant's  mill  on  the  evening  of  Marcli 
25 ;  and  at  eight  o'clock  on  the  morning  of  the  26th,  some  of  the 
sacks  containing  the  wheat  were,  by  direction  of  the  defendant's 
foreman,  hoisted  u.)  out  of  the  barge  on  to  the  mill  and  examinod 
by  him.     After  twenty-four  sacks  had  been  hoisted  up  and  exam- 


»  38  L.  T.  a.  s.  204. 

a  If).  841. 

»  See  per  Brett,  M.  R.,  at  p.  282. 


*  15  Q.  R.  4'?8. 
M6  Q.  B.  Div.  228. 
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iiicd,  the  foreman  sent  for  tlie  defendant,  who  examined  these 
and  thirty-eight  more  sacks ;  and  then,  at  nine  o'clock  of  the  same 
morning?,  told  the  bargeman  to  send  up  no  more,  claiming  that 
tlie  wheat  was  not  equal  to  sample.  The  same  day  he  notified 
the  plaintiff  that  the  wheat  was  not  equal  to  sample,  and  that 
he  should  not  take  it.  Some  days  afterwards  the  wheat  taken 
into  tlic  mill  was  returned  to  the  barge,  and  remained  there,  the 
plaintiff'  refusing  to  take  the  wheat  away.  It  w^as  finally  sold 
under  a  judge's  order,  and  the  proceeds  paid  into  court.  In  an 
action  for  the  price  of  the  wheat,  or,  in  the  alternative,  for  dam- 
ages for  its  non-acceptance,  the  jury  found  that  the  wheat  was 
Ciiiial  to  sample,  and  the  verdict  was  for  the  plaintiff. 

Here,  if  the  purchase  of  the  specific  goods  by  sample  had  not 
been  in  itself,^  when  the  identical  goods  purchased  were  subse- 
quently in  fact  received,  an  acceptance  of  them,  then,  clearly, 
there  was  no  acceptance  of  them  at  all,  as  the  rejection  of  the 
goods  after  their  receipt  was  prompt  and  unquestionable.  And, 
apart  from  the  acceptance  ab  initio,  there  was  here,  too,  a  much 
more  decided  rejection  of  the  goods,  in  every  sense,  than  there 
was  in  Rickard  v.  Moore,^  where  it  was  held  that  there  was  no 
acceptance  of  the  goods  within  the  exception  of  the  seventeenth 
section  of  the  statute.  But  the  difference  simply  was,  that  while 
in  I'agc  V.  Morgan  the  goods  accorded  with  the  sample,  and,  there- 
fore, were  the  identical  goods  purchased,  and,  as  the  designated 
goods,  were  approved,  assented  to,  recognized,  accepted,  as  the 
goods  which  were  actually  purchased  under  the  verbal  contract ; 
in  llickard  v.  Moore  the  goods  actually  received  did  not  agree 
with  the  sample,  and  hence,  notwithstanding  the  actual  receipt, 
as  they  had  never  been  approved,  assented  to,  recognized,  ac- 
cepted, as  the  goods  which  were  actually  purchased,  as  they  had 
not  been  accepted  they  could  be  rejected ;   thus  differing  from 


'  Anil  see  Ilinde  v.  Whitchoiise,  7 
F.ast,  058,  wliere  a  sale  by  snniplc  was 
liolil  sulHeieiit  at  common  law  to  pass  tbu 
pioiuMty  in  the  specilio  goods  sold  ;  ami 
till'  ilclivery  of  thn  sample,  as  a  part  of 
th<^  bulk,  was  held  to  be  a  suflio.ient  re- 
ct'ilit  of  a  part  of  the  goods  sold  to  meet 
the  ivcp-iremcnts  of  the  statut'!,  and  to 
make  t;i('  purchaser  liable  for  the  price  of 
till'  wliiile  of  the  gooiis  sold,  as'.e  woiUd 
have  liciii  at  common  law  <.ief"  j  the  stat- 
ute, altliiingh  the  goods  '.v..e  destroyed 
by  liie  without  any  aiv-unl  manual  trans- 
mission of  the  possession  huving  been 
made  to  the  purchaser.  Lord  Ellen^Mir- 
onj;li,  in  this  case,  said:  "Although  the 
sample  be  tlclivered  partly  alio  iiUwUu, 
namely,  as  a  sample  of  -quality,  it  does 
Hot  therefore  prevent  its  oj>4rating  to  an- 


other consistent  intent  also  in  pursiiance 
of  the  pui  pos"«  of  the  parlies  as  expressed 
u'.  the  oonilitions  of  sale,  namely,  as  a  part 
delivery  of  the  thing  itself,  as  soon  as,  in 
virtue  of  the  bargain,  the  buyer  should  be 
entitled  to  retain,  and  should  retain  it^ 
accorilingiy."  Here  the  sale  ■'  specific 
goods  by  sample  was  held  to  be  a  sulR- 
eient  sale  ;  to  be,  at  cotnnion  law,  an  ac- 
ceptance of,  or  assent  to,  the  actual  goods 
sold,  80  as  to  pass  the  property  in  them  ; 
and  equally  so,  therefore,  within  the  same 
meaning  of  the  term  aqceptance  in  the 
statute  of  frauds,  does  it  satisfy  the  ac- 
cepting of  the  statute.  And  see  Noy's 
Max.  88,  as  to  proiwrty  passing  by  the 
sale  of  specific  goods. 
2  38  L.  T.  N.  8.  841. 
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the  case  of  Page  v.  Morgan,  where  the  goods,  having  been  ac- 
cepted, could  not,  having  been  actually  received,  l)o  rejected. 
That  is,  they  could  not  in  this  case  be  both  accepted  and  re- 
jected ;  unlike  the  other  case,  where,  not  having  been  accepted, 
they  could  be  rejected,  the  acceptance  of  a  sample  differing  from 
them  not  being  an  acceptance  of  the  different  goods  received. 

IJut  these  cases  were  necessary  to  sustain  our  whole  rcasoninu;, 
and  to  show  its  soundness  and  consistency,  while,  on  the  other 
hand,  showing  the  unsoundness  and  radical  fallacy  of  the  obiter 
dictum  of  Lord  Campbell  in  Morton  v.  Tibbett,^  and  of  the  utter 
confusion  which  has  arisen  in  the  English  cases  resulting  from 
treating  the  accepting  and  the  actual  receiving  of  the  statute  as 
being  in  effect  the  same;  and  in  their  failing  to  discriminate  be- 
tween the  effect  of  an  actual  receipt  of  the  whole  of  the  goods 
bought  under  a  verbal  contract,  where  the  acceptance,  ab  initio, 
covers  the  very  goods  actually  received,  and  wliere  it  does  not. 
Accepting  does  not  mean  actually  receiving ;  and  accepting  specific 
goods  purchased  under  a  contract  does  not  mean  accepting  goods 
which  have  not  been  purchased  at  all.  There  may  be  an  accept- 
ance without  an  actual  receipt,  and  there  may  be  an  actual  receipt 
without  an  acceptance.  There  may  be  an  acceptance  of  spccilic 
goods  purchased,  and  there  may  be  a  refusal  to  accept  goods 
which  are  not  the  specific  goods  purchased.  But  it  is  a  contra- 
diction in  terms  and  a  gross  absurdity  to  say,  with  respect  to  the 
same  goods  which  have  been  actually  received,  that  they  have 
been  both  legally  accepted  and  legally  rejected. 

It  is  only  necessary  for  us  to  add,  in  closing  this  Part  on  tliis 
importa.  subject,  that  the  result  of  the  decisions  in  those  latest 
English  cases  of  Kibble  v.  Gough,^  Rickard  v.  Moore,^  and  Page  v. 
Morgan,*  is  to  fully  justify  our  criticism^  of  Nicholson  v.  Bower" 
and  Smith  v.  Hudson ;  ^  both  of  which  latter  cases  were  sales  of 
specific  goods  by  sample,  which  goods  were  actually  received  by 
the  vendees,  so  that  the  stoppage  in  transitu  was  gone ;  no  question 
being  raised  in  either  of  them  as  to  the  goods  received  not  bc'^g 
equal  to  sample,  while  in  one  of  them  they  were  expressly  found 
to  be  equal  to  sample.^    As  in  both  of  these  cases  the  very  goods 


1  15  Q.  R.  428. 

2  38  L.  T.  N.  s.  204. 

3  Ibid.  841, 

*  15  Q.  B.  Div.  228. 
^  Ante,  i>.  400,  et  scq. 

•  1  E.  &  E.  172. 
T  6  B.  &S.  431. 

'  Where  goods  have  been  sold  by 
sample,  and  the  sample  has  been  deliv- 
ered 08  and  for  a  part  of  the  bulk  of  the 
goods  sold,  admittedly,  in  all  the  cases, 


this  is  an  acceptance  and  receipt  of  part 
of  the  goods  sold  to  take  the  case  out  of 
the  statute,  .so  that,  on  the  actual  dclivorj- 
of  the  balance  of  the  goods,  the  propiTty 
and  possession  in  such  balance  are  in  the 
vendee  permanently,  unless  rejectetl  by 
him  rightfully  as  not  according  to  tlie 
sample.  But  if  he  do  not  reject  them,  it 
seems  to  us  clear  that  the  vendor,  having 
delivered  them  as  and  for  the  goods  which 
he  has  sold,  and  which  have  reached  the 
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which  were  purchased,  thereby  being  assented  to,  recognized, 
api)rovcd  of,  accepted,  were  in  effect  held  to  have  been  actuall}' 
received,  —  clearly  and  unquestionably  so  in  Nicholson  v.  Bower, 
— tlicsc  cases  are  no  more  in  harmony  with  the  holding  in  Kibble 
V.  Gough,  llickard  v.  Moore,  and  Page  v.  Morgan,  than  we  con- 
sidered tlicui  to  be  in  harmony  with  the  well-decided  cases  of 
Cusack  V.  Robinson^  and  The  Bog  Seal  Mining  Co.  v.  Montague,^ 
stated  by  us,  supra,  p.  40G  et  seq.^ 

O'Donnell,  the  purrliase  was  of  specific 
pooils  deliverable  at  a  vessel  by  the  plain- 
tills  for  the  ilefeiulants.  The  goods  hav- 
ing been  lost  iu  course  of  the  transit  by 
the  sinking  of  the  vessel,  the  dclcMdanta 
refused  to  pay  for  them.  An  action  was 
brought  in  Is'ew  York  fur  the  ]mvt!  of  the 
goods.  The  contract  was  made  in  Mary- 
land ;  but  the  statutes  of  fraud  in  both  of 
these  States  are  substantially  the  same, 
and  similar  to  the  English  statute,  as  to 
the  acceptance  and  reciii>t  required.  The 
court  lield  that,  under  the  facts  of  the 
case,  the  delivery  to  the  vessel  was  a  re- 
ceipt by  the  purchasers  ;  and,  correctly 
distingui.shing  the  acceptance  from  the 
receipt,  they  held  that,  the  jiurehase  being 
of  specific  goods,  there  was  an  acceptance 
of  them.  \Vhatever  doubt  there  may  be 
as  to  tlie  correctness  of  the  holding  in  the 
case,  as  to  the  comjiliancc  with  the  actual 
receipt  re(iuired  by  the  statute,  and  in 
connection  with  which  the  court  do  not 
manifest  the  same  intelligence  as  they  do 
on  the  cognate  subject  of  acceptance,  on 
this  latter  subject  wi?  think  they  are  en- 
tirely right.  On  the  rpu'stion  of  the  .suf- 
ficiency of  the  acceptance,  Karl,  ('.,  in 
delivering  the  unanimous  judgment  of 
the  court,  says:  "There  was  no  note  or 
memorf.ndum  of  the  contract,  and  no  ])art 
of  the  puicliase-money  was  paid  iiy  the 
buyers  ;  end  lience,  iinless  the  buyers  ac- 
cejitjd  and  received  the  hoops,  within  the 
nuaaing  of  the  statute,  the  contract  was 
void,  A  purchaser  may  accept  u-ithout 
receiving,  and  he  maij  receive  withmit  ac- 
cepting ;  and  in  order  to  comp/i/  with 
the  statute  of  frauds,  he  vnist  bulk  accept 
and  receive.  Here  the  dcfendiints  ac- 
cepted  the  hoojis.  One  of  them  .saw  them 
in  the  plaintiffs'  yard  ;  and  the  cmitract 
find  reference  to  this  particular  lot  of  hoops 
vhlch  tlw,  plaint ijFs  finiillij  delivered. 
There  is  iiotiiii.g  in  the  statute  which 
requires  that  the  accepting  and  receiving 
shall  be  at  the  sauic  time.  Either  .nay 
precede  the  other  ;  and,  after  both  .  lave 
concurred,  the  statute  has  been  complied 
with,  and  the  contract  becomes  operative 
and  valid.  The  defendants  agreed  to  take 
these  identical  hoops;  and  after  receiving 
them  and  thus  fully  complying  with  the 


ultimate  possession  of  the  vendee,  so  that 
the  lii  II  is  gone  and  the  transitus  at  an 
eiiil,  cannot  set  up  the  claim  that  there 
has  bci'ii  no  acceptance  ol  the  balance  of 
the  goods,  on  the  ground  that  if  the  ven- 
dee found  that  they  did  not  accord  with 
the  sample  the  vendee  might  reject  them. 
If  .so,  in  any  other  case  of  the  sale  of  goods 
wluie  there  had  beeu  an  acceptance  and  a 
ri'ici|it  of  part  of  the  goods  by  the  vendee, 
taking  the  ca.se  out  of  the  statute,  and  the 
balaiiic  of  the  actual  goods  sold  were  do- 
livorcd  to  the  vendee,  the  vendor,  at  his 
election,  could  take  these  goods  back 
af^aiii,  although  literally  the  goods  sold, 
kcaiise  if  they  were  not  the  goods  sold, 
till'  vendee  might  himself  nyect  them. 
We  think  this  is  utterly  nn.sound.  In 
till!  saiMc  way,  where  there  has  been  a  sale 
hy  saiiiiile,  as  in  Smith  v,  Hudson,  6  B. 
&  .S.  |:3l,  the  very  act  of  buying  goods  by 
saniiile  being  an  assent  to  the  goods  rej)- 
reseiited  by  the  sample  as  being  the  very 
sulijeet  of  the  purchase,  we  think,  after 
an  aitual  delivery  by  the  vendor  to  the 
veiulee,  and  an  actual  receipt  by  the  ven- 
dee, so  that  the  right  of  stoppae/e  in  trans- 
ilH  is  gone,  and  the  goods  delivered  have 
been  received  and  retained  by  the  vendee 
witJiiiiit  objecting  to  them  as  not  accord- 
uv^  to  satiiiile,  that  the  vendor  cannot  re- 
flaiiii  the  goods  simply  on  the  ground 
that  if  they  did  not  accord  with  the 
sample  the  vendee  might  reject  them,  par- 
tiriilarly  where  there  is  not  a  tittle  of  evi- 
dence thst  they  did  not  accord  with  the 
sample,  as  in  Smith  v.  Hudson,  fi  W.  &  S. 
4-31  ;  or,  as  in  Nicholson  r.  Bower,  1  E. 
&  K.  17'i,  where  the  evidence  was  conclu- 
sive that  the  goods  did  accord  with  the 
sample,  so  that  even  the  vendee  himself 
could  not  have  rejecteil  them. 

1  1  B.  &  S.  299. 

2  10  ('.  B.  N.  s.  481. 

'^  The  cas<!  of  Cross  v,  O'Donnell,  44 
N.  Y.  661,  holds,  on  the  question  of  ac- 
ceptaiiee,  precisely  the  same  doctrine  os 
the  case  which  has  been  referred  to  by  ns 
as  in  eitire  harmony  with  onr  view.s, — 
Cusaok  V.  Kobinson,  1  B.  &  S.  299.  In 
each  of  these  cases  the  acceptance  of  the 
statute  is  clearly  distinguished  from  the 
actual    receipt    required.       In    Cross    v. 
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stiitiitP,  they  could  not  reject  them  upon 
iiiiy  objection  to  tlieir  (luality."  And, 
ngiiiii,  in  cousidt^rinsj  the  (juestion  as  to 
wliether  the  receipt  by  "  tlie  agents  of  (he 
(ln/entlauts  for  the  purpose  of  receiving  the 
hiMpa  from  the  p/aiiilijfs"(a)  was  the  re- 
ceipt  of  tlie  defendants,  they  say  :  "  It  is 
not  necessary  to  determine  in  this  case 
that  a  nusre  carrier  designated  by  the 
buyer  can  both  accept  and  receive  for 
him,  so  as  to  make  a  compliance  with  the 
statute  ;  but  I  can  tiiid  no  reason  founded 
upon  princii)le  or  authority  to  doubt  that, 
nft.er  the  buijcr  knit  accepted  the  article  pur- 
chnml,  a  carrier,  designateil  by  him  to 
take  and  tnnisiiort  it,  can  bind  him  as  his 
agent  by  receiving  it."(i) 

From  the  confusion  which,  as  wo  have 
shown,  exists  in  so  many  of  the  old  Kng- 
lish  cases  in  failing  to  discriminate  Ixitween 
the  acceptance  and  the  actual  receipt  of 
the  statute,  it  is  not  at  all  svirprising  that 
similar  confusion  is  to  be  found  in  tlio 
cases  in  this  country,  where  the  rule  so 
generally  prevails  of  following  the  English 
(iecisions.  Hence  it  will  be  found  that, 
in  this  country  as  in  England,  cases 
abound  where  acceptance  is  treated  as 
though  it  could  not  be  separated  from  the 
actual  receipt  of  the  statute.  In  the  ver> 
recent  case  (a.  n.  1887),  in  the  Supreme 
Court  of  the  United  States,  of  Hinchman 
V.  Lincoln,  124  U.  S.  38,  49,  we  find  the 
court  using  such  language  as  that  "ac- 
ceptance implies  delivery,"  when,  of 
course,  it  implies  nothing  of  the  kind  ; 
and,  as  is  well  shown  by  Cusack  v.  Rob- 
inson, 1  B.  &  8.  2i)9,  in  England,  and  by 
the  above-cited  case  of  Cross  v.  O'Donnell, 
44  N.  Y.  661,  in  this  country,  the  accept- 
ance may  take  place  entirely  independent 
of  delivery,  which  implies  not  acceptance 
but  receipt.  The  language  used  by  the 
Supreme  Court  of  the  United  States  in 
Hinchman  v.  Lincoln,  124  U.  S.  38,  49, 
is  mioted  from  Shindler  v.  Houston,  1 
N.  v.  261,  265,  where  it  is  said:  "In 
a  word,  the  statute  of  fraudulent  con- 

(«)  If  they  were  "tlie  agents  of  the  de- 
fendants" to  receive  the  goods  from  the 
plaintilfs,  then, of  course,  their  receipt  was 
the  receipt  of  the  defendants  ;  and  on  the 
receipt  of  the  goods  by  the  defendants' 
agents,  the  transittis,  as  between  the 
plaintiffs  and  defendants,  was  ended,  and 
the  former  had  no  longer  a  lien  for  the 
price,  nor  the  right  to  exercise  stoppage  in 
transitu.  The  language  of  the  statute  is, 
'^actiudly  receive;"  and  it  is  clear  that 
whether  this  actual  receipt  be  by  the  pur- 
chaser of  the  goods  himself,  or  by  his 
agent,  it  is  equally  as  effective  and  con- 
clusive for  all  purposes  in  the  one  case  as 
in  the  other.  We  have  already  discussed 
this  question  in  the  text,  and  shall  refer 


vcyances  and  contracts  pronounced  this 
agreement,  when  made,  void  unless  the 
buyer  should  'accept  and  receive  soiiiu 
part  of  the  goods.'  The  langniige  is  uii. 
equivocal,  and  demands  the  action  uf  lioth 
parlies,  for  acceptance  implies  drlivcry, 
and  there  can  be  no  conipicte  delivery 
without  acceptance.  The  defendant,  how- 
ever, said  nothing  and  did  iiuthing  sulise- 
quent  to  the  agreement,  except  ihruiii^'h 
his  agent,  to  repuiliatt^  llu!  Cdntraei. 
There  was  consc(iuently  no  evidence  of  a 
delivery."  Hence,  if  iicccptance  hud  lieeu 
used  in  its  legitimate  sense,  and  not  as 
synonymous  with  the  actual  receipt  ol  the 
statute,  the  conclusion  would  be  that,  as 
"acceptance  implies  delivery,"  and  as 
there  was  in  this  case  "no  evidence  of 
a  delivery,"  there  could,  tlierefon',  lie  no 
evidence  of  acceptance.  All  of  tliis  eon- 
fusion  is  the  result  of  adoptini,',  iis  was 
dniu?  iu  this  case,  the  hmgungi!  of  t'.ie 
English  cases,  as  in  Phillips  v.  liistolli, 
2  B.  &C.  511,  51.5,  cited  in  Shindler  c. 
Houston,  1  N.  Y.  at  p.  265,  the  I'ln^lish 
court  there  using  the  term  "aetual  ac- 
ceptance" where  they  meant  aetual  re- 
ceifit,  treating  the  accejitanee  of  the  stat- 
ute as  b<'ing  either  meaningless  or  as 
covered  by  the  actual  receiiit.  Thus : 
"In  order  to  satisfy  the  statuti',  there 
must  be  a  delivery  of  the  goods  by  the 
vendor,  with  an  intention  of  vesting  the 
right  of  possession  in  the  vendee,  and 
there  must  be  an  actual  acceptaiiei^  ( !]  hy 
the  latter,  with  an  intention  of  taking  to 
the  possession  as  owner.  It  lies  ii|>oii  the 
plaintiff  in  this  case  to  make  out  that 
there  was  such  delivery  and  acceptance." 
And  so  on  through  the  whole  judgment, 
the  teiin  "actual  at'ceptance"  being  used 
throughout  it  as  though  it  were  simply 
sui'plusage,  or  else  was  identical  with  the 
"actual  receipt"  of  the  statute.  Ami 
yet,  in  Phillips  v.  Bistolli,  under  siuh 
well-decided  cases  on  the  aceeptanei^  of 
the  statute,  as  Cusack  v.  ]{obiiison,  1  H. 
&  S.  299,  and  Cross  v.  O'Donnell,  44  N. 

to  it  again  in  a  later  volume  of  this  work, 
in  discussing  the  general  subject  of  slap- 
page  in  transitu. 

(h)  Obviously,  then,  if  and  when  tlie 
carrier  binds  his  principal  as  the  latter's 
agent  for  receiving  the  goods,  the  receipt 
of  the  agent  is  the  receipt  of  the  principal, 
and,  therefore,  the  principal  having  "  ac- 
tually" received  tlie  goods,  the  goods 
have  passed  into  his  possession  and  con- 
trol, the  transitiis  as  between  seller  and 
buyer  has  ternnnated,  and,  therefore,  the 
right  of  stoppage  in  traimlu  has  ceased  to 
exist.  The  case  on  this  branch  of  the 
subject  is,  we  think,  very  badly  reasoned, 
and  not  by  any  means  good  law. 
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Y.   60)1,  there   wns   no   queHtion    as    to 
tliu  lU'ct'i'tiiiK^e  nt  all,  us  tliu  case  viait  one 
ol  .s|iic>ili(:  aitifli's,  till)  very  imrcliase  of 
wliiili  wii.s  tilt;  ac('('|)linj;,   the   assenting 
ti),  as  the  Very  Hiilijecl  of  the  purchase, 
ami  the  only  ciue.stion   was  whether  the 
iMisseshiiPii  1)1'  the  ^^ooiis  for  a  few  minutes 
was  a  rei'eiiit  to  sitisfy  the  statute.     And 
M  ill  Sliinillerv.  Houston,   1  N.  Y.  2(il, 
itself,  tlie  a('ce|itanee  of  the  <,'oods,  ii3  the 
>i|i(Milie  sulijict  of  the  jiurehase,  was  «n- 
iloiihled,  the  whide  ({iiustioii  hein^  us  to 
whetlier  there  was  "a  transfer  of  the  jios- 
M'ssidli," — the  actual  receipt  of  the  stat- 
ute.    This  is  well  shown   hy  the  head- 
notes  of  the  ease,  which  ure  us  ftdiows  : 
"  I'laiiitilf  anil  ilefeiidant   hurnained    re- 
siK'itiii^'  tlie   sale    liy  the  former   to  the 
hitter  of  a  (|uantity  of  lumber,  piled  apart 
hum  other  liiniher,  on  a  dock,  and  in  view 
(if  the  ]iarties  at  the  time  of  the  bar;;ain, 
ami  which    licfore   that    time   had    been 
measured    and    ins[iected.      The    parties 
having  iigived  us  to  the  price,  the  plain- 
tilf  said  to  the  defendant,   'The  lumber 
is  yours.'     The  defendant  then  told  the 
(ilaintitf  to  ff'i  the    inspector's   bill   and 
take  it  tu  one  House,  who  would  pay  the 
ainoiiiit,     This  was  done  the  next  day, 
Imt  I'ayineiit  was  refused.     The  price  was 
over  lil'ty  dollars.      Held,  in  an  action  to 
recover  the  price,  that  there  wa.s  no  de- 
livery and  acceptance  [!]  of  the  lumber 
within    the    meaning;  (jf    the   statute  of 
tiauils,  ami   that   the  sale  was  therefore 
void.    It  seems  that  to  constitute  a  de- 
livery and  acceptance  (!)  of  goods,  such  as 
the  statute  reijuires,  something  more  than 
mere  wonls  is  necessary.     Superadded  to 
the  laiiguage  of  the  contract,  there  must 
1k'  some  ait  of  the  parties  amounting  to  a 
transrer  oi  the  jiossession,  and  an  uccept- 
aiiie  thereof  by  the  buyer.     The  case  of 
cnmbiDus  articles  is  Jiot  an  exception  to 
this  ride."    All  this  shows  entire  failure 
to  ainneciate  the  acicplance  of  the  .statute, 
a.s  there  (iistiiigiiished  from  tlie  ditl'erent 
entity, —  the  actual  receipt.     Tlie  error  of 
tlie  limits  ill  this  country,  like  that  which 
We  have  shown   has  been  so  persistently 
loniinitteil  by  the  l'',ni,'lisb  court.s,  is  well 
illustrated  by  the  New  York  case  of  Ham 
r.  Van  Onlni,  4  Hun,  70!».     There,  as  in 
tlip  jiieviiius  New  York  ca.se  of  ("ro.ss  r. 
O'Doiinell,   44    N.   Y.   fifil,   there   was  a 
imrchase  of  specific  articles,  which,  as  we 
have  .seen,  is  an  acce]itanco  of  them  within 
the  language  of  the  statute  ;  an  assenting 
to  them  as  the  very  subject  of  the  ])ur- 
I  lia.se.    The  court,  in  Ham  v.  Van  Orden, 
4  Hun,  7til»,  at  p.  761,  in  failing  to  di.s- 
tingiiisli  between  tlie  acceptance  and  the 
iiotiial  lecjpt  of  the  statute,  make  dreadful 
lonfiisinn  in  the  matter.     They  say:  "It 
IS  saiil  that  the  acceptance  and  the  receiv- 
ing may  be  at  ditfereat  times.     Cross  v. 


VOL    II. 


28 


O'Donnell,  44  N.  Y.  661.  Even  if  this 
be  correct,  it  cannot  be  said  tliut,  in  th« 
present  ca.'-e,  there  was  any  accipiaiice  of 
the  goods  by  the  act  of  Watson.  Assum- 
ing that  the  goods  were  to  be  delivered  to 
the  defendant  at  the  plaintilf's  hmise,  yet, 
a.s  the  (tontract  was  verl'al,  it  was  neces- 
sary that  lie  shouhl  manifest  his  accept- 
unce  by  .some  act.  So  that  the  delivery  of 
the  goods  by  the  jdaintitf  to  Wat.son,  that 
they  might  be  carried  to  the  defendant's 
liou.se,  was  not  an  acceptame  liy  him. 
And,  indeed,  the  plaiiitilf  does  not  argue 
that  the  delivery  to  Watson  was  an  ac- 
ceptance, but  that  the  acceptance  had  pre- 
ceded. No  such  acceptance,  as  is  liefore 
said,  had  in  fact  taken  place,  and  Watson 
had  no  authority  from  the  defendant  to 
accept."  The  coiitentinn  of  the  plaiutiff 
was  thus  stated  by  the  court:  "The 
plaintitf  claims  that  the  defendant  ac- 
cepted the  fiiriiitiire,  because,  in  the 
presence  of  thi^  furniture,  he  agreed  to 
buy  it,  and  then  that  he  received  it  the 
next  day  by  its  delivery  to  Watson,  al- 
leged to  be  Ids  agent  for  that  purpose." 
Under  the  authority  of  the  well-decided 
cases  on  the  subjei.'t  of  aeeeptani'e,  of 
Cusack  V.  Kobinso'n,  1  B.  &  S.  'it*'.),  and 
(,'ro.ss  V.  O'Donnell,  44  N.  Y.  6t!l,  an  ac- 
ceptance, at  least  by  such  facts,  would 
well  be  shown,  and  would  not  sustain 
the  answer  of  the  court.  "But  the  mere 
words  of  the  contract  for  sale  are  not  ac- 
ceptance. Acceptance  reipiiies  that  the 
vendee  should  also  act  (not  talk),  and 
that  his  act  should  be  of  such  a  nature 
as  to  indicate  that  he  rrccivrd  and  ac- 
cepted [the  whole  requirements  of  the  stat- 
ute being  here  met  ;  not  tiie  areeptaliCO 
alone]  the  goods  delivereil  as  his  property. 
Hodgeis  V.  I'hillips,  4(1  N.  Y.  i'll!',  .")'_'4."" 

Smith  r.  .Stoller,  2i>  Wis.  (;71,  al- 
though not  verbally  diseriiiiiiiatiiig  be- 
tween the  acceptance  and  tiie  actual 
receipt  of  the  statute  in  very  clear  terms, 
does  hold,  wdiere  there  was  a  sale  id'  goods 
by  samjile  fur  more  than  .'jriii,  and  an  actual 
recei|it  of  tlie  goods  by  the  ilereinhlllt,  but 
within  a  reaMUiable  time  alter  he  exaniineil 
the  goods  he  lefusid  to  keep  them,  that 
if  the  defendant  reeeived  I  lie  gooils  with 
the  intention  of  keeping  them  if  they 
agreed  with  the  sample,  and  they  did 
agree  with  the  sample,  this  was  an  aci:ept- 
ance  of  tlieiii.  Here  the  receipt  is  one 
thing,  the  acceptance  quite  another.  In 
Bacon  V.  Kcdes,  4.'i  Wis.  'J'27,  in  an  action 
by  the  vendees  for  breach  of  a  contract 
to  deliver  goods,  the  ipicstion  arose 
whether  there  had  been  an  acceptance  and 
receijit  of  the  goods  to  take  the  case  out 
of  the  .statute.  The  sale  was  of  specilically 
designated  goods,  "Canton  C.  ('."sugar. 
The  vendees  received  the  sugar;  but  re- 
jected it  on  the  ground  that  it  did  not 
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come  within  thp  description  of  "  Can- 
ton C.  C."  sugiir.  Till!  court  on  tlio 
trial,  ^oiiig  Ixiyoiiil  tint  lioUlin^  in  Sniitli 
V.  StdlliT,  2U  Wis.  till,  instniutiMl  tlio 
jury  tliiit  it'  tiiu  iiliiiutiU's  ri'ccivutl  tiii; 
good^  witli  tiu!  iuti'utioii  ul'  ui'ce|itiu(; 
then),  till!  ciisc!  was  Uiki'ii  out  ot  tin! 
atututc,  uv(Mi  tliuu;;li  tint  <iii!ility  of  thu 
goods  was  not  tiio  sitniii  iis  tli>it  uf  tlio.su 
puri'lmscd.  Till!  jury  loiiiid  for  tlio 
Iilaintilfs.  Tlu'  utlt'ct  of  such  linding  is 
rcnmikalili!.  it  really  involvfs  this  coii- 
tradii'tioii  :  That  tho  plaiiitilfs  n-ci-ivcd 
and  m;i'(!|it<'(l  tho  floods  ;  the  statutu  was 
BAtisiiod  and  the  contract  was  [n'rfuniiiMl  ; 
and,  on  thu  other  hand,  that  tliu  iilain- 
tilfs did  not  accept,  but  rejected,  tho 
goods;  tlu!  contiiii't  was  not  pcrlbrnied, 
and  the  plaiiitilfs  were  entitled  to  dam- 
ages for  tho  lireach  of  contract  ;  i.e., 
that  tho  same  goods  were  accepted 
and  rejected  ;  the  statute  was  satisfied  by 
the  acceptance,  and,  at  the  saino  tiine, 
the  plaiiitilfs,  liaviii>{  rejected  tho  goods, 
weri!  entitled  to  their  daiiia;{es  for  the 
breach  of  contract.  The  Supreme  Court 
of  Wisconsin  directed  a  new  trial,  very 
properly  holding  that  there  had  been  mis- 
direction in  the  court  lielow.  We  think 
the  jirinciplo  governing  l)oth  of  these  cases 
(Smith  V.  Stoller,  26  \Vis.  (571,  and  Bacon 
V.  Kccles,  13  Wis.  227)  is  that  for  which 
we  have  contended  during  our  discussion 
of  this  subject,  and  which  we  have  de- 
duced from  the  latest  Knglish  cases,  and 
under  which  the  holding  in  both  of  these 
Wisconsin  cases  can  be  sustained  ;  viz., 
that  whether  the  sale  be  by  sainiile,  or  is 
of  specilic  or  distinguished  goods,  aTid 
goods  have  been  delivered  by  tho  vendor 
and  actually  received  by  tho  vendee,  and 
tho,se  goods  conform  to  the  sample,  or  are 
the  8)>ecilic  or  distinguished  goods  pur- 
vhused  (as  in  Cusack  v.  Uobinsoii,  1  B.  & 
S.  2'jy),  they,  by  tho  very  act  of  purchiise 
having  oeen  accepted,  assented  to,  agreed 
upon  lis  the  subject  of  the  sale,  eaniiot  bo 
rejected  ;  but  if  tho  goods  delivered  are 
not  according  to  the  sample,  or  are  not  the 
specilic,  distinguished  goods  which  have 
been  purchased  (and  by  the  very  act  of 
their  oeing  purchased  been  accepted,  ap- 
proved, agreed  npon  as  the  subject  of  the 
purchase),  then  there  has  been  no  accept- 
ance of  them,  and,  notwithstanding  their 
actual  receipt,  they  may  be  rejected  as  not 
being  the  suliject  of  the  purchase.  In 
Knight  J).  Mann,  118  Mass.  143,  li.'i, 
citing  Cusack  v.  Robinson,  1  B.  &  S.  299  ; 
Bog  Lead  Mining  Co.  v.  Montague,  10 
C.  B.  N.  s.  481,  it  is  in  etfent  admitted 
that  the  purchase  of  a  specific,  ascertained 

(a)  The  italics  are  ours,  and  the  lan- 
guage is  precisely  that  which  we  have 
used  throughout   our   discussion  of  the 


chattel,  which  tho  buyer  inspccte  1  and  ex- 
amined at  tho  time  of  the  agieeinuiit,  jsin 
acceptance  of  the  cliiittcl  to  satisfy  tho 
acceptance  of  tho  statute.  .So  in  Towns- 
end  V.  Ilargraves,  US  Mass.  32'>,  ;i;il, 
it  is  said  by  the  court,  to  show  an  at- 
ceptance  within  tho  staiute  :  "  The  jiiaiii- 
tilf  relied  on  an  oral  contract  of  .silc 
to  the  defendaiit  of  a  i|uaiitity  of  wnul 
in  bales  then  in  Boston,  and  held  in 
store  by  one  Williams.  Thu  sitic  mis  hii 
Siimpfc  for  a  (jivca  pcicr  prr  /inuiiil,  mid 
till',  Ixilcs  irrrc  s/irciju'^il/ij  (Irtiijinttiil  and 
opprtipriakil  by  Ikf  lenim  of  Hot  anUrncl." 
See  Bivttster  o.  Taylor,  \\i  N.  Y.  ,187, 
where  there  was  a  purchase  of  a  spec  ilic 
article,  which,  as  in  Cusack  c.  Kobiiisoii, 
1  B  &  S.  299,  constituted  an  acceptance  ; 
but  the  court  lield  that  theru  was  imt  au 
acceptance,  moaning  that  there  was  not  ii 
rei'eipt.  Sec  Smith  v.  Brennan.  <V}.  Mjili, 
349  ;  .Somers  v.  McLaughlin,  .'i?  V.  s.  Hf.S ; 
Gaslin  v.  I'inney,  24  iMiiin.  'oil  ;  Taylor 
V.  Mueller,  30  Minn.  343  ;  Koiitaiint  i'. 
Bush,  40  .Minn.  141.  In  Jones  v.  .Michiui- 
ics'  Bank,  29  Md.  287,  293,  it  is  iiicor- 
rectly  said  ;  "  Whilst  there  I'aii  lie  no 
acceptance  under  tho  statute  without  ile- 
livery  by  tlio  seller,  yet  there  must  be  iwitli 
delivery  and  acceptance  in  order  to  sm  -tain 
au  action  upon  the  contract."  Iluie  tlic 
misuse  of  the  term  "  acceiitance,"  wln'ie 
"actual  receipt  "  was  meant,  is  v  rv  pal- 
pable. But  in  the  later  case  in  tlie  ■lamc 
court  of  ilewes  v.  Jordan,  39  \''l.  1"  ',  it 
is  more  correctly  said  by  the  ,  oiirt : 
"  From  tho  plain  nieaniiig  of  the  toiins  of 
tho  statute  itself,  independent  of  all  au- 
thority, tho  concurrence  of  two  ilUiiiict 
acts  on  the  part  of  the  vendee  would  si'cin 
to  be  reijuired.  lie  must  accrpt,  niil  lie 
must  actually  receive  |iart  of  the  j^noiU,  in 
order  to  render  the  contract  hindiiii;  on 
him.  There  may  bo  an  actual  leiiiiit 
without  any  acceptance,  and  tlieii!  may 
be  an  acccjitanco  without  any  iviciiit ; 
but  if  both  these  acts  concur,  with  tlic  in- 
tention of  the  parties  that  the  vcmli'i! 
shall  take  possession  of  the  goods  iimliT 
the  contract  as  owner,  then  the  latter  iiinst 
be  taken  as  having  iiiiide  a  final  elcrtion 
to  accept  the  goods,  or  such  part  of  IJKin 
as  ho  may  actually  liavo  reieivcl,  as  his 
property,  and  at  the  same  time  wMCHn) 
their  liciuff  such  as  will  siifi<f'ii  '/f  ''""• 
tract ;  (n)  and  acceptance  and  rei'ei|it  lieinf,' 
thus  complete  to  bind  the  coiitiait,  tin' 
vendee  cannot  afterwards  withdraw  \\\^ 
acceptance  and  reject  the  goods,  except  it 
be  on  tho  ground  of  fraud."  Their  is 
much  otherwise  in  the  judgment  (see  ])ar- 
ticularly  at  pp.  483,  484)  which  presents 

question  as  the  exact  equivalent  of  tho 
acceptance  of  the  alaiate. 
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vii'ws  iilcntical  with  tliosp  oxiircsscd  liy  us 
ill  mil'  ill  vest  i;{iitiiiii,  iiml  in  coinli'iniiatiuii 
(j1  iijiiiiy  of  lUr  liiully-ilfriilfil  Kiij^lish  I'u.si's 
oil  llii;  siiliji'tt.  Till!  case  in  ii  vory  vulii- 
iiblf  OIK',  ami  in  ill  (iHi'i't  tilt'  saliii!  a.s 
Ciiiiii'i<  I".  iliiliiiiMoii  ;  is  (liH'idid  tliu  Niiiiic 
\y.\v,  ami  i.-i  tii(!  most  iiiti'lli:  •iitlv-di'iMili'd 
iiiiV  till  till'  Hiiliji'ct  wu  liavi!  iiiiiiiil  ru- 
|icirtcd  ill  lliiM  toiiiilry.  Oiiy  view  us  to 
thr  ( (iiiiitiiiss  ot  ourdt'dui'tidii  from  tliu 
latist  |-.li;^iihll  ca.se-*  ill  sUstiiiliili;^  ■ur  lull- 
tililioii  iis  lo  wliat  is  till)  acit'iilaiu  I  ol  tlm 
vtiiiiii',  it  .stn'iij;tlirii('d  liy  our  oxainiua- 
tidii  (il  tiii'M-  Aiiii'iii:aii  casi's. 

Tlic  case  of  C'aull%iiis  v.  Ilclliiiaii,  47 
N.  V.  411',  is  not  di'cidcil  in  uccoiiliiiici' 
witii  oiir  vii'W  as  to  tlic  lioldinj^  and  cor- 
iiitiir.ss  of  liic  liitust  Kli<,'iisli  cases.  In 
l';iiilkiii>  I'.  Ilcliinan  the  sale  was  a  verbal 
sale  of  {,'(K)ds  liy  suiiiple.  There  in  tlu; 
(iiiirt  lieiow  the  judj,'e  direi  tetl  the  jiii;/ 
that,  il  the  i;o(>(ls  were  actually  delivered, 
ill  ]iur-iiaii(e  of  the  verlial  coiitiail  to  tlio 
jmnliasi  r's  ii;,'ents,  in  good  order  in  me.'- 
eliiiiitaljle  cmidition,  and  correspoiidittl  in 
(|iiiility  and  in  all  siihstaiitial  and  inateriil 
ri>iie(ts  with  the  sainiiles,  the  statute  wis 
siiti-'lied.  The  jury  found  on  these  jioiiits 
ill  tavor  of  the  vendor  in  his  action  for  t  ,ie 
]irice  of  the  floods.  The  Suiireiiie  (.'ourt 
of  New  York  aliirincd  the  judf^iueiit,  on 
tliit  riiidiiu;  of  the  jury.  On  Hii|ieal  to 
tile  New  York  Court  of  Apjieals  the  judf- 
iiieiit  was  reversed  and  a  new  trial  was 
onleiod.  The  Court  of  Appeals  in  this 
oiisi'  (set'  at  p.  4r(ti)  uho  the  terms  "accei)t 
01  appiopiiiite,"  "  acceptiiiice  or  apiirojiria- 
tioii,"  as  tli(uij;li  these  wen;  coiivertil)lo 
ti'iiiis.  We  think,  as  we  liavo  very  fully 
shown,  that  as  thfi  term  "  accept  " 
is  iisid  in  the  statute  of  frauds  its 
iiieaiiiiij,'  is  very  dilfereiit  from  "  appropri- 
ate," wliicli  word,  nlthougii  not  the  same, 
is  nearer  to  the  "  actual  rcceijit  "  of  the 
statute  than  it  is  to  the  t<'rm  "accept." 
Hiiiiilai  eoiiilict  to  that  manifested  between 
the  Sii|ireiiie  Court  and  the  Court  of  Ap- 
l»'als  (if  New  York  on  the  subject  in 
Caulkiiis  I'.  Ilellman,  47  N.  Y.  41'.',  afjain 
a|i|M'ars  in  .Stone  v.  Hrowniiij.',  fil  N.  Y, 
211  ;  (18  X.  Y.  508.  This  was  another 
case  of  a  verl)al  sale  of  {,'oods  by  saiiipie. 
After  a  receipt  of  the  goods  by  tlii'  pur- 
chasers they  refused  to  jiay  for  tlieiii, 
and  sent  them  back  to  the  sellers.  In 
ail  action  for  the  price,  the  statute  of 
fiiUHls  was  relied  on.  The  judge  on  the 
trial  dineted  the  jury,  among  other 
tiiiiii,'s,  in  etlect,  that  if,  after  receipt  and 
•'xaiiiiiiation  of  the  goods  by  the  defend- 
ants, the  goods  corresponded  with  the 
Siiinples,  the  statute  was  satisfied  ;  but 
if,  at  the  close  of  the  examination,  tlie 
giioils  [iiovcd  to  be  inferior  to  the  samples, 
llie  defendants  had  the  right  to  return 


tlietn.  The  verdict  for  the  plaint ilfs  was 
ullirnied  by  the  ■Supreme  ("oiirt  and  n- 
Vclsed  by  the  Court  of  Appeals  (,")1  N.  Y. 
211).  On  a  .second  trial  the  .Supreme 
Court  again  ullirnied  the  judgment  lor 
the  plaiiitilis,  which  again  was  icveis"d 
by  the  Court  of  Appeals  (liH  N.  ^'. 
£1U8).  These  cases  Were  dciiiled  prior 
tu  the  latest  I'.ngli.ili  cases  discussed  by 
us  in  the  text  ;  i.inl  the  old  Kiigiisli 
cases,   such    as    I'hillips   v.    riislMJIi,  -J    |{. 

6  (.'.  f)ll  ;  Smith  v.  .Siiiinaii,  !i  I!.  A;  C. 
fidl  ;  Howe  r.  I'aliiici,  .'5  15.  ^;  Aid.  :!21  ; 
and  llaiisiin  r  .\iiiiitage,  .'i  H,  ,V  Aid.  .I.'w, 
containing  suih  laiigiiage  as  "actual  ac- 
ceptance," "  part  iiccc|itiiiice,"  vU\,  Used  ill 
these  cases  lather  in  rcli'icnce  tn  the  actual 
receipt  than  the  ai'ceptance  ol  the  statute, 
wcie  relieil  on  by  thi'  New  Ynik  Court  of 
Appeals  to  sustain  their  decisions.  The 
mass  of  the  American  eases,  as  we  have 
before  intimated,  will  be  bntiid  to  follow 
those  old  Knglisli  cases,  where,  us  we  have 
fully  shown,  there  is  siudi  a  complete 
failure  to  distinguish  betwi'eii  the  accept- 
ance and  the  actual  receipt  of  the  statute. 
A  consideration  of  the  eU'ect  of  the  latest 
English  decisions  may  lead  to  what  is, 
we  think,  a  more  correct  understanding 
of  the  meaning  of  the  statute.  For 
additional  Anieiican  cases  on  the  sub- 
ject, see  Hodgcrs  v.  I'hillips,  4(1  N.  Y. 
Cl'J  ;  .lohnson  v.  Cutth',  Id.'i  Ma.ss.  447; 
Snow  r.  Warner,  10  Met.  1^2;  Mar.sh  i>. 
Hyde,  3  (iray,  331  ;  Ullman    v.    Iiarnaid, 

7  Ciray,  554';  lioss  v.  Welch,  11  Cray, 
235 ;  Dole  v.  Slimp.son,  21  I'ii  k.  284  ; 
Keniick  v.  Saiidlord,  120  Slass.  3011  ; 
Atherton  v.  Newhall,  123  Mass.  141  ; 
Meehaii  v.  .sharp,  151  Mass,  5ti4  ;  Aii- 
denreid  r.  llandall,  3  Clilf.  <Ji',  113: 
Dows  V.  (irceiie,  24  N.  Y.  638;  (.,»uintaid 
V.  Baron,  !•!'  iMass.  185  ;  IJorrowscale  v. 
Bosworth,  lb.  378,  381  ;  Gray  v.  I)avis, 
10  N.  Y.  2vS5  ;  Marsh  v.  Hoii::e,  44  N.  Y. 
643  ;  Allurd  v.  tiri^asert,  (il  N.  Y.  1  ; 
Cilnian  v.  Hill,  3(i  N.  II.  311  ;  (lault  <•. 
Brown,  48  N.  II.  183;  I'iiikham  v.  Mat- 
tox,  53  N.  II.  (JOO  ;  (i rimes  v.  Van 
Ve(  htcii,  20  .Mich.  410  ;  .Smith  r.  Ilreii- 
naii,  (i2  .Mich.  310  ;  .Simpson  t-.  Kium- 
dick,  2f<  .Minn.  352  ;  Drownlce  v.  Bolton, 
44  .Mich.  218;  Maxwell  i-.  Brown,  30  Me. 

08  ;  Dyer  c.  I.ibby,  (U  .Me.  45.  To  these 
an  almost  imlilinite  number  of  cases  might 
be  added,  which,  like  the  mass  of  these,  fol- 
low the  old  Knglish  cases,  where  the  dis- 
tinction which,  as  we  have  shown,  really 
exists  between  the  acceptance  and  the 
actual  receipt  of  the  statute  has  been 
ignored,  and  the  terms  "accept  and 
actually  receive "  treated  as  meaning 
nothing  more  than  "receive  and  actually 
receive"  ! 
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PART  VII. 
THE   ACTUAL   RECEIPT. 

In  considcrinj?,  in  the  next  preceding  Part,  the  question  of  the 
acceptance  under  the  Statute  of  Frauds,  which,  with  the  actual 
receipt  of  some  part  of  the  goods  sold,  is  necessary  to  cause  the 
contract  to  bo  "  allowed  to  be  good,"  we  have  seen  that  th(!  term 
"and  actually  receive  the  same"  had  relation  not  to  the  par- 
ticular kind  of  receipt,  which,  with  the  acceptance,  was  neces- 
sary to  make  the  contract  for  the  sale  a  binding  one,  but  to  the 
acceptance  itself;  the  acceptance  being  one  thing  and  the  arti«il 
receipt  quite  another.  This,  notwithstanding  the  inextrioiildo 
confusion  on  the  subject  existing  in  the  English  cases,  oid  the 
repeated  declarations  of  many  of  the  very  ablest  of  the  Kiiglish 
judges  that  there  is  essentially  no  difference  or  distir.ctiou  be- 
tween the  acceptance  and  the  actual  receipt  of  the  statute,^  wo 
think  we  have  made  perfectly  clear. 

We  have  seen  that  the  term  "accept"  is  there  used,  as  it  is  in 
other  cases,  in  the  sense  of  assent,  rather  than  that  of  roecipt, 
and  that  the  term  actual  receipt,  in  distinction  from  the  aoe('|itin<; 
or  assenting,  could  be  any  "actual,"  positive,  absolute,  uiicomli- 
tional  receipt  that  the  sul)ject-matter  admitted  of,  that  would  l)o 
good  at  coMiuiou  law,  whether  such  receipt  was  manual,  const iiic- 
tive,  or  symbolical.  This,  we  think,  in  showing  tlu;  distinctivo 
meaning  of  the  accepting  of  the  statute,  wo  have  made  clear 
beyond  controversy. 

The  actual  receipt  consisted  in  Searlc  v.  Kecves,'^  whcrr  lliore 
were  goods  in  a  warehouse,  in  the  delivery  of  an  order  on  i!ie 

'  See  Hopton  V.  McCarthy,  10  L.  R.  Ir.  the  terminus  of  tlio  route,  niid  it  \va><  \\A'\ 

266,  270  :  "  lii  soiiin  of  tlm  oiises  rci-eipt  tlmt  tlu'v  were  rcecivfil  liy  tlu'  ili  I'lii.lMiit ; 

and  afi'i'|>timrt^  sfcm  to  bo  consiilerod  tlio  Imt  as  tlicy  were  |)roiiii>tly  rrji-rtiMl  by  liim, 

smnc."     And />(■/•  Co<'klmrn,  C.  J.,  in  C'as-  and  ac(^<>|itaneiM>t  tlictn  ri'riisi'd.  tin urt 

tie  V.  Swordcr,  6  H.  k  N.  83;") :  "TIumjucs-  hold  tliat  th"  case  was  within  tin"  staluti", 

tiou  for  ns  is  wliuthor  tlifrc  was  any  evi-  botii  ai:('fj)tam'e  and  n i|>t  bciiiL;  in'i'cs- 

donee  of  n;>  acceptance  ami  receipt  of  the  sary,  and  that,  in  tliis  case,  (liciiij;li  tlicre 

^oods  to  satisfy  tiio  Htatute.     I  think  tliat  was  the    ictual  receipt,  there  was  nut  the 

these  terms  an?  '"(puvalent."    In  Hopton  ».  acceptance. 
McCarthy,  sn;  ra,  f;c)ods  ordered  by  the  de-  *  2  Ksii.  598. 

fend..nt  had  reached  tlie  railway  station  at 
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wari'hoiiseman  by  the  vendor  to  the  vendee,  and  t.  delivery  of 
the  order  by  the  vtndee  to  the  warehouseman,  without  any  other 
jictiial  taliing  possession  of  tlic  goods  by  the  vendee,  and  it  was 
liokl  by  Eyre.,  C.  J.,  that  this  was  a  suthcient  aetual  receipt  to 
satisfy  the  statute.  And  in  Chaplin  v.  Ro.^ers,'  wii';re  the  floods 
wore  jtonderous.  as  a  stack  of  hay,  it  was  held  that  both  within 
the  Statute  of  Frauds,  and  in  an  action  for  goods  sold  and  deliv- 
ered, the  jury  might  hud  an  actual  receipt  of  the  bay  bv  the  ven- 
dee, without  its  having  been  actually  handed  over  to  him  by  the 
vendor,  if  it  was  the  intention  of  both  the  parties,  who  were  pres- 
ent at  th  stack  of  hay  where  the  contract  for  the  sale  was  made, 
that  there  should  be  an  actual  transmission  of  the  possession. 

In  Uinde  v.  W h itch o use,'''  where  a  sale  was  made  of  specific 
goods,  whirlj,  at  connuon  law,  was  good  to  pass  the  property,  a 
delivery  of  a  sample  which  was  part  of  the  bulk  was  held  to 
satisfy  the  statute  as  regards  the  actual  receipt  retpiired,  and  the 
sale  itself  having  been  an  assent  to  the  specilic  goods  as  the  sub- 
ject of  the  sale,  the  part  delivery  was  held  sutlicient  to  make  the 
|iiiieliaser  liable  for  the  goods  puichased,  even  though  they  were 
destroyed  by  fire  without  having  reached  his  "    lud  )>ossession. 

Hut  in  Klinitz  v.  Surry,''  where  it  was  held  tnat  a  dcdivery  of  a 
Itnliv  sample  was  an  actual  receipt  of  part  of  tlie  goods,  yet  where 
the  lndk  received  did  not  correspond  with  the  sample,  the  re- 
quirements of  the  statute  were  not  met,  there  having  i)een  no 
acceptance  of  goods  which  were  according  to  sample,  and,  there- 
fore, no  aeecptanee  of  the  goods  which  were  received,  as  they 
were  not  the  goods  which  had  been  assented  to  or  accepted. 

And  so,  in  Cooper  v.  Elston,^  though  tin  r.-  was  a  sale  of  specific 
goods  by  sample,  which  amounted  to  an  acceptance  of  the  specific 
goods  which  were  sold  i)y  sample,  the  sale  was  within  the  statute, 
as  there  was  but  a  delivery  of  a  sample,  which  was  not  a  delivery 
of  liny  part  of  the  goods  sold.^ 

The  case  of  Hodgson  v.  Le  Bret"  was  one  where  it  was  held 
that  where  specific  goods  had  been  marked  by  the  purchaser  with 
her  nitme,  this  was  a  sullieient  actual  reeeijtt  of  the  goods  markc'd 
by  her,  if  she  intended  thereby  to  appropriate  them  to  her  own  Uao  ', 
hut  that  this  would  not  affect  other  goods  ordered  at  th'  sanui 
time,  which  had  not  been  produced  to  her,  and  which  she  had  not 
aiijiropriated.  Thiti  case  can  only  be  sustain"d  on  th.e  grounds 
that  the  [nu'chase  of  the  goods  appropriai'ed  was  an  entire  trans- 
action," so  as  not  to  moko  it  a  part  receipt  of  the  whole  of  the 


'  1  Kast,  102. 

^  7  i:.ist,  .'i.'iS. 

'  5  Ksn.  2fi7. 

♦  7  T.  11.  14. 


»  Canliii  r  v.  fii-<mt,  2  C.  11.  N.  8.  340, 
is  to  till-  saiiu-  ctrcrt. 
«  1  Cnmi».  ii3:t. 
»  See  I'lice  v.  Lop,  1  n.&  C.  15C,  Elliott 
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goods ;  and  that,  as  to  the  goods  marked,  they  were  thereafter  held 
by  the  vendor,  divested  of  his  lien,  as  the  vendee's  property.    Thus, 
as  in  Anderson  v.  Scott,*  where  the  plaintilf  had  selected  several 
pipes  of  wine,  and  bought  theiu  at  an  agreed  price,  thus  accepting 
and  assenting  to  them  as  the  very  subject  of  the  sale  ;  the  spills  or 
pegs  by  which  the  wine  is  tested  were  then  cut  olT;  the  plaintitt's 
initials  were  marked  on  the  casks,  in  his  presence,  by  the  defend- 
ant's clerk,  and  the  plaintiff  took  the  gauge  numbers  of  the  casks. 
This  was  held  to  be  a  delivery,  and  hence  a  receipt,  of  the  wino.-^ 
Elmore  v.  Stone  ^  is  another  case  of  constructive  delivery  at 
common  law,  which  satisfies  the  actual  receipt  of  the  statute.     In 
this  case  there  was  a  clear  bargain  and  sale  of  specific  goods  it 
common  law,  which,  we  think,  where  that  form  of  action  at  com- 
mon law  can  be  sustained,  is  included  in  the  acceptance  of  the 
statute.    After  the  verbal  bargain  for  the  purchase  of  the  subject 
of  the  sale,  two  horses,  had  been  closed,  it  was  arranged  between 
the  vendor  and  vendee  that  the  vendor  should  keep  the  horses  at 
livery  for  the  purchaser.     The  latter  was  never  in  corporeal  pos- 
session of  the  horses.     In  -an  action  for  the  price  of  the  horses, 
the  court  held  that  there  had  been  a  constructive  delivery  of  the 
horses,  which  met  the  actual  receipt  required  by  the  statute.    The 
case  was  compared  to  others  of  symbolical  or  constructive  deliv- 
ery, where  goods  arc  in  a  warehouse,  or  at  a  wharf,  and  the  key 
of  the  warehouse  is  delivered  ;  or  a  note  is  given  addressed  to  the 
wharlinger,  who  in  consequence  makes  a  new  entry  of  the  goods 
in  the  name  of  the  vendee,  although  no  transfer  of  the  local  sit  na- 
tion 01  actual  possession  takes  pi      .     But  in  the  case  of  l>lenkin- 
sop  V.  Clayton,^  where  there  was  clear  evidence  of  acceptan(!e  to 
satisfy  the  statute ;  the  subject  of  the  pale,  a  horse,  was  never 
manually  or  constructively  out  of  the  possession  of  the  vendor,  su 
as  to  make  an  actual  receipt  within  the  statute.     IJut  the  conrt, 
while  distinguishing  the  ease  from  Chaplin  v.  Rogers,^  as  there 
was  nothing  more  to  be  done  in  that  case  to  confer  a  possession 
of  the  haystack,  thought  it  a  question  that  should  l)e  submitted  to 
a  jury,  whether  the  defendant's  attempting  to  sell  tiie  horse  uiiiiht 


V.  Tliom.is,  3  M.  &  W.  170  ;  Scott  v.  The 
KasttJiii  Coimtifs  lly.  Co.,  12  M.  &  \V.  3:J; 
Bij,'«  V.  Wliisltiiij;,  14  0.  B.  lit;');  Ikl.U-y 
I'  I'uikt'r,  2  B.  k  C.  37  ;  Tlioiin).s.>n  v. 
MiieiM'Diii,  ;J  U.  &  C.  1;  Kolule  v.  ThwiiitO!*, 
OB.  &  < '.  U88. 

•  1  Ciiiiip.  23.'),  n. 

■■'  'Pile  corriM;tncs9  of  t)io  (Incision  in  tins 
case  1ms  been  umcli  questioned.  Sec  }ifr 
Best,  (V  .1.,  in  rroiitor  v.  ./ones,  2  C.  &  1'. 
r)32,  .131.  But  we  tliink  that  if  tlio  inten- 
tion  of  tlio  parties  to  tiie  sale  (wliicli  would 
be  a  question  for  the  Jury),  by  tlie  nuituul 


nets  of  the  vendor  and  vendee,  was  to  ]>;iss 
tlie  jn'operty  to  the  vendee,  so  that  tlio 
vendor  woidd  simply  iiold  the  uiiic,  ile- 
Jirived  of  his  lien,  as  the  hailee  fur  the 
vendor,  then  there  would  he  a  peil'ivtly 
good  constructive  delivery  and  iiiluid  iv- 
ceijit.  But  then  the  action  was  iiiisi"ii- 
ccived,  and  should  have  been  in  tinv.i  tuv 
the  wronjjful  retention  of  the  wine  iii>liMil 
of  in  assumpsit  for  its  non-duliveiv. 

«  1  Taunt.  4.18. 

*  7  Taunt.  M*7. 

»  1  Kast,  102. 
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not  have  amounted  to  an  actual  receipt  to  satisfy  the  statute.  As 
however,  it  seems  quite  clear  in  this  case  that  the  vendor  had  not 
parted  with  his  lien,  as  it  was  held  he  had  done  in  Elmore  v. 
Stone,  ^  and  as  it  is  clear  that  the  vendee  could  not  have  main- 
tained trover  a<:;ainst  the  vendor  lor  the  horse,  as  he  clearly  could 
hav'.'  done  in  Elmore  v.  Stone,  lor  the  horses  there,  we  think  that, 
even  had  the  jury  found  that  there  had  been  a  delivery  of  the 
iiorse,  their  verdict  could  not  have  been  sustained.  Wood,  B.,  was 
ot  that  opinion,  and  the  court  (Gibbs,  C.  J.,  and  Dallas,  J.)  were, 
evidently,  very  mucli  of  the  same  opinion. 

In  Howe  V.  Palmer,^  as  we  have  seen  in  the  previous  Part,  the 
term  "accept"  is  inexti'icably  mixed  with  the  "actual  rcc(;ipt"  of 
the  statute.  The  case,  though,  clearly  holds,  that,  where  a  vendee 
had  verbally  agreed  at  a  public  market  with  the  agent  of  the 
vendor  to  jmrchasc  twelve  bushels  of  tares  (then  in  vendor's  pos- 
session, constituting  part  of  a  larger  quantity  in  bulk),  to  remain 
in  vendor's  j»ossession  till  called  for,  and  the  agent,  on  his  return 
home,  measured  the  J;welve  bushels,  and  set  them  apart  for  the 
vendor,  this  did  not  constitute  a  constructive  receipt.  The  ven- 
dor here  held  the  tares,  not  as  bailee  for  the  vendee,  but  as  the 
unpaid  vendor,  with  his  lien  attaching,  and  without  the  right  on 
jiis  part  to  maintain  an  action  for  goods  sold  and  delivered,  nor 
on  the  part  of  the  vendee  to  maintain  trover  for  the  goods.  The 
case  was  essentially  different  from  Elmore  v.  Stonc,^  which  was 
relied  on.  So,  in  Tempest  v.  Fit/.gerald,''  where  there  was  a  clear 
acceptance  of  the  horse  that  was  tlu're  purchased,  but  the  sale 
was  made  for  ready  money,  and  the  horse  was  loft  in  the  posses- 
sion of  the  vendor  unpaid  for,  it  was  held  that  there  had  been  no 
actual  receipt  of  the  horse  by  the  vendee;  the  horse  remaining  in 
tiio  |K)S8ession  of  the  vendor  with  the  lien  for  the  payment  still 
attaching;  notwithstanding  acts  by  the  vendee  which  clearly 
showed  an  acceptance  of  the  horse,  but  which  did  not  show  the 
ultimate  possession  of  the  horse  to  l»e  in  him. 

On  a  sale  of  goods  for  cash  at  common  law  the  vendor  has  alien 
for  the  price  so  long  as  he  retains  possession  as  vendor,  or  owner, 
of  the  goods.  The  Statute  of  Frauds  does  not  alter  the  law  in  this 
respect.  The  part  payment  of  the  goods  purchased,  or  the  note 
or  memorandum  in  writing,  gives  tin;  vendee  no  other  or  greater 
right  in  the  goods  M»an  he  would  have  had  tjel'ore  the  passage 
of  the  statute.  Neither  then  does  the  aci-eptance  hy  the  vendee 
"nf  a  part  of  the  goods  sold  and  the  actual  leceipt  of  the  same." 

,'ment,  or  the  memorandum  in  wr   ' 


IS  tne  part  payi 

»  1  Tmuit.  45S. 
«  3  B.  &  AM.  321. 
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but  the  statutory  evidence  to  prove  the  contract  of  sale.  While 
the  remainder  of  the  goods  remains  in  the  possession  of  the  ven- 
dor, where  the  sale  is  not  on  credit,  with  the  possession  is  retained 
the  lien,  precisely  as  in  the  cases  where  the  contract  of  sale  is 
otiiorwise  proved. 

If,  as  in  Elmore  v.  Stone,*  there  has  Ixjcn  such  a  dealing,  by 
both  of  the  parties,  with  the  goods,  as  amounts  to  a  constructive 
delivery  of  all  the  goods  (there  having  also  been  the  acceptauce 
of  them  by  the  vendee),  so  that,  even  though  the  possession  re- 
main with  the  vendor,  but  in  the  capacity  of  a  bailee  or  custodian 
for  the  vendee,  and  not  as  vendor  or  owner,  then  the  possession  is 
really  in  the  vendee,  and,  with  the  possession  gone,  the  lien  is 
gone.  So,  on  principle,  where  there  have  been  an  acceptance  l>y 
the  vendee  of  the  whole  of  the  goods,  and  an  actual  receipt  of 
them,  it  follows,  that,  ^i.e  property  and  possession  being  both  in 
him,  not  only  is  the  lien  and  the  right  of  stoppage  in  transitu 
gone,  but  the  right,  as  well,  of  rejection  of  the  whole  or  of  any 
part  of  the  goods.  The  contract  then  is  absolutely  and  conclu- 
sively executed,  outside  of  the  question  of  fraud,  and  outside  of 
any  remedy  he  may  have  on  any  express  or  implied  warranty  in  the 
contract.  It  follows,  then,  that  for  any  unlawful  taking  or  reten- 
tion of  the  goods  trover  would  lie  by  the  vendee,  as  in  any  other 
casu  of  the  unlawful  taking  or  detention  of  his  goods,  and  the 
whole  risk  of  loss  of  the  goods  and  insurable  interest  would  bo  in 
him.  And,  on  the  other  hand,  where  there  have  been  the  accept- 
ance and  the  actual  receipt  of  the  whole  of  the  goods  by  the  ven- 
dee, an  action  for  the  price  will  lie  against  him  by  the  vendor,  as 
for  goods  sold  and  delivered. 

But  while  this  is  the  plain  logical  outcome  of  the  statute,  there  are 
cases,  where,  while  there  has  been  a  clear  acceptance  of  the  goods 
as  the  subject  of  the  purchase  and  sale,  there  has  been  no  actual 
receipt  or  actual  delivery  of  the  goods,  either  in  the  sense;  of  a  man- 
ual, symbolical,  or  constructive  delivery  or  receipt.  Yet,  notwith- 
standing this,  in  such  cases,  in  utter  violation  of  the  statute,  it  has 
been  held,  that  the  declarations  of  the  vendee,  to  which  the  vendor 
was  no  party,  constituted  an  actual  recei{)t  by  the  vendee  of  goods 
which  had  never  passed  out  of  the  possession  of  the  vendor :  on 
which  ho  had  never  '.elinquished  his  lien  for  the  price, and  for  whicii, 
as  against  him,  cleurly,  the  vendee  covdd  not  maintain  trover. 

Such  cases  are  represented  by  the  nisi  prius  case  of  Baines  v. 
Jevons,'*  where  there  was  a  verbal  sale  of  a  fire-eugine  for  £-'>, 
but  not  a  tittle  of  evidence  to  show  the  transmission  of  the  posses- 

to  the  vendee.     Tiie  evidence 


sion  of  the  engine  from  the  vendor 
J  1  Tmiiit.  4r.8. 
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clearly  shows  that  there  was  an  acceptance  of  it,  but  no  manual, 
syinljolical,  or  constructive  transfer  of  the  possession,  which  re- 
mained with  the  vendor  with  his  lien  attaching  to  the  engine. 
The  question  really,  as  to  the  actual  receipt,  was  not  named  in  the 
case,  except  in  the  pleadings,  Alderson,  B.,  merely  leaving  the 
(luestion  to  the  jury  whether  the  acts  and  declarations  of  the  ven- 
dee showed  that  he  had  "  accepted  "  the  fire-engine.  Unquestion- 
ably he  had  accepted  it,  within  the  meaning  of  the  statute,  but 
thcfo  was  no  evidence  whatever  that  he  had  ever  received,  or, 
correlativcly,  that  the  vendor  had  delivered  it. 

An  inii)ortant  distinction  is  suggested  by  the  badly  decided  case, 
on  the  (piestion  of  actual  receipt,  of  Baines  v.  Jevons,^  thus :  The 
accept  !• 'ice,  which  is  an  act  of  the  mind  on  the  part  of  the  vendee, 
and  oi".  -lis  part  alone,  and  which  may  be  express  or  inij)licd,  may 
be  un(jueslionubly  implied  by  any  of  his  acts  or  declarations 
wliicli  manifest  his  acce[)ta.nce  of  the  very  subject  of  the  sale.  An 
actual  receipt,  on  the  contrary,  like  the  part  payment  of  the  stat- 
ute, cannot  be  the  act  of  one  alone  of  the  parties  to  the  contract. 
As  the  part  payment  of  the  purchase-money  must  be  the  mutual 
net  of  both  parties,  the  vendee  to  pay,  the  vendor  to  receive  the 
payment ;  so  the  actual  receipt  of  the  statute  requires  the  joint 
action  of  both  vendor  and  vendee,  the  vendor  to  deliver  and  the 
vendee  to  receive  delivery  of  the  goods  purchased  or  of  some 
part  thereof.  This,  as  a  fair  deduction  from  the  cases  themselves, 
ami  from  the  manner  in  which  they  are  treated  by  all  the  text- 
wrilers,  is  an  infallible  test  in  all  the  cases  that  are  represented 
by  l>aircs  v.  .revons;^  Anderson  v.  Scott  ;3  Elmore  v.  Stone;* 
Chaplain  v.  Rogers;''  Tempest  v.  Fitzgerald,^  and  kindred  cases. 

Unless,  as  such  deduction  from  those  cases  (where  there  is  also 
the  statutory  acceptance  of  the  whole  of  (he  goods),  there  has  been 
an  actual  transmission  of  the  possession  —  manual,  constructive, 
or  symbolical  —  to  which  both  vendor  and  vendee  have  been  par- 
ties, so  that  as  against  one  an  action  of  trover  will  lie  for  the 
wrongful  withholding  of  the  property,  —  the  ownership,  right  of 
possession,  and  lien  of  the  vendor  being  gone  ;  and  an  action  for 
the  price  as  for  goods  sold  and  delivered  lyiiM  against  the  other; 
the  risk  of  loss,  and  the  whole  insurable  interest  being  in  him, — 
then  the  statute  is  not  satisfied,  and  there  has  not  been  the  actual 
receipt  which  is  required." 


1  7  < '.  &  r.  288. 

'  1  Ciiinp.  2.1.5,  n. 
♦  1  Taunt.  4r»8, 
^  1  Kast,  l!t2. 
^  'in.  &  Aid.  680. 


sitloration  of  tlio  doctrine  of  estopjiel  as 
njiiilk'iible  to  this  (sIush  of  cases  ;  ii  doc- 
trine ni'itlier  relied  on  in  these  cases,  nor 
adverted  to  by  any  of  tlio  courts  or  ti^xt- 
writers  hy  wlioui  tiiey  have  been  cited  or 
discussed,  either  in   Kn^hind  or   in    tins 


'  This  is  entirely  aside  from  the  con-     country.     We  will  consider  this  iuipor- 


1 


s 


!    f 


»i,- 


'Mi' 


}  ■■? 


S 


•ill 


i 


! 


I' 


M. 


.  . 


i 


iiS 


442 


COMMENTARIES  ON  SALES. 


[book  IV. 


There  is  one  apparent,  but  not  real  exception,  to  this  rule. 
Where  goods  which  have  been  accepted  have  been  placed  by  the 
vendor  in  the  possession  of  a  carrier,  and  the  vendor  has  assigned 
the  bill  of  lading  to  the  vendee ;  the  vendee,  notwithstanding  the 
continuance  of  the  vendor's  lien  in  the  riglit  of  »toppaije  in  tran- 
situ, may  sell  the  goods,  assign  the  bill  of  lading,  and  pass  the 
property  in  tlie  goods  to  a  third  party.  But  this  is  simply  because, 
by  the  assignment  of  the  bill  of  lading,  the  vendor  enables  the 
vendee,  on  the  one  hand,  to  extinguisli  the  lien,  amounting  to  a 
constructive  taking  possession  of  the  goods  by  the  vendee's  as- 
cugnce,  with,  in  effect,  the  assent  of  the  vendor;  and,  on  the  other 
hand,  also  by  the  act  of  the  vendor,  enabling  the  vendee,  by  virtue 
of  the  assignment  of  the  bill  of  lading,  himself  to  take  actual  pos- 
session of  the  goods  at  the  terminus  of  the  transitus.  So  that  this 
case,  too,  is  quite  within  the  rule. 

The  case  of  Parker  v.  Palmer  ^  was  one  where  there  was  a  deal- 
ing with  the  goods,  after  a  sale  by  8am|)le,  the  bulk  not  corres- 
ponding with  the  sample.  Although  the  acts  of  the  vendee 
amounted  to  an  implied  acceptance  of  the  goods,  the  lien  for  the 
payment  still  continuing  to  attacli,  there  was  no  actual  receipt 
by  him.  As;  however,  there  was  a  sullicient  memorandum  in 
writins'  of  the  contract,  an  action  for  the  price  was  sustained. 
The  action,  how:!ver,  was  for  goods  bargained  and  sold,  and  not 
for  goods  sold  and  delivered. 

In  Hanson  v.  Armitage^  the  question  reserved  at  the  trial  was 
whether  "-the  dcJvery  of  the  goods, and  the  acceptance  [?  receipt] 
of  them  by  the  wharfinger, /or  the  purpose  of  fronsmittinr/  them  by 
the  usual  conveyance,  was  to  be  deemed  an  acceptance  of  them  b\ 
the  buyer."  This,  as  we  have  seen,'^  is  usually  relied  on  to  show- 
that  the  carrier  is  the  agent  of  the  vendee  to  receive,  but  not  to 
accept.  The  case  really  shows  nothing  of  the  kind.  The  term 
"  acceptance  "  is  used  in  an  uncertain  way  ;  but  all  the  case  really 
holds  is  that  the  delivery  to  ♦^he  warehouseman  did  not  coustitiito 
the  acceptance  and  actual  receipt  of  the  veiidee.  Whether  the  re- 
ceipt by  a  carrier  or  warehouseman  is  the  actual  receipt  —  not 
the  acceptauce  —  of  the  vendee  depends  u|)on  whether  such  ware- 
houseman or  carrier  is  so  far  the  servant  or  agent  of  the  vemico, 
that  his  receipt  is  the  ultimate  receipt  of  the  vendee,  terminatiiiix 
the  transitns  of  the  goods  as  between  the  vendor  and  vendee.  11, 
as  the  case,  aside  from  the  unreliable  use  by  the  court  of  the  term 
"  accept,"  (using  it,  as  they  do,  in  a  double  sense),  would  seem 
to  imply,  the  wharfinger  was  simply  to  transmit  the  goods  to 

tant  pniiit,   in  our  discussion  of  "estop-  ^  5  IV  &  Aid.  .').'»7. 

pel."  in  a  Inter  vnluino  of  this  worii.  '  Su/ira,  p.  3:51,  n.  3. 
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their  ultimate  destination,  so  that  the  stoppage  in  transitu  would 
ountinue  until  they  reached  the  possession  of  the  purchaser,  then 
tho  delivery  to  the  forwarder  would  not  be  an  actual  receipt,  muck 
less  an  acceptance  by  the  vendee. 

Although  it  is  stated  in  Carter  v.  Toussaint'  that  "  there  was 
110  acceptance  of  the  horse,"  which  was  the  subject  of  the  sale, 
within  the  exception  to  the  seventeenth  section  of  the  statute,  the 
"  acceptance  "  was  undoubted.  As  however,  the  horse,  after  the 
sale,  continued  in  the  vendors'  possession,  with  the  lien  attached, 
so  that,  as  Abbott,  C.  J.,  said,  "  the  plaintiffs'  character  continued 
unchanged  from  first  to  last,"  there  was  no  actual  receipt  by  tho 
vendee  of  the  horse.  Tliis,  evidently,  notwithstanding  the  mis- 
use by  Abbott,  C.  J.,  of  the  term  "  acceptance,"  is  all  he  means 
when  he  says,  "  There  was  then  no  suHicient  acceptance  [receipt] 
to  take  the  case  out  of  the  Statute  of  Frauds."  So,  IJaylcy,  J.,  was 
really  but  dealing  with  the  question  of  the  actual  receipt,  when  he 
said,  "  Tliere  can  be  no  acceptance  or  actual  receipt,  by  tlie  buyer, 
unless  there  be  a  change  of  possession  ;  and  unless  the  seller 
devests  himself  of  the  possession  of  the  goods,  though  but  for  a 
mouK'nt,  the  property  remains  in  him."  This  is  entirely  accurate, 
as  sli«)\vn  by  the  general  trend  of  the  cases,  as  to  the  actual  re- 
ceipt. It  is  grossly  inaccurate  as  to  the  acceptance.  The  whole 
question  involved  in  the  ease  was  whether  there  had  been  an 
actual  reccii)t  by  the  vendee  of  the  specific  horse  which  he  had 
houglit  (so  thereby  assenting  to  and  "accepting"  the  horse  as  the 
very  subject  of  the  sale),  and  it  was  correctly  held  that,  as  the  ven- 
dors had  never,  even  for  a  moment,  ))arted  with  their  possession  of 
the  horse,  nor  detached  their  lien  on  it  for  the  price,  the  vendee 
had  never  been  in  the  actual  receipt  of  it. 

Where  there  has  been  an  actual  receipt  of  goods,  but  there  has 
l)ccn  only  an  acceptance  of  some  part  of  them,  —  the  transaction 
not  l)eing  entire, — there,  notwithstanding  the  actual  receipt  of  the 
whole,  the  unaccepted  part  of  tho  goods  may  be  rejected.^  As, 
also,  where  there  is  an  actual  receipt  of  tho  whole  of  them,  but  no 
acceptance  of  any  of  them,  the  whole  can  be  returned.^  And  when 
there  has  been  an  acceptance  of  the  whole  of  the  goods,  as  there 
must  be  also  their  actual  receipt,  or  the  receipt  of  some  part  of 
tlieni,  the  vendee,  in  the  absence  of  the  receipt  of  a  part,  may  re- 
fuse to  receive  the  whole  of  them.* 


1    r. 


&  AM.  85.5. 
V.  Li'ii,  1  R.  &  C.  156. 


2  i'ricf  V.  Lcii,  1  R.  &  C.  156.  And 
si'i'  Hoili^son  V.  Li'  Bret,  1  Cnnip.  233; 
Klli.itt  r.  Thomas,  3  M.  &  \V.  170;  Soott 
I'.  Tlio  Kastern  Countii-s  Hy.  Co.,  12  M.  & 
W.  :i:!;  Bi;;g  v.  Wliisking,  14  C.  B.  1!)5. 

'  Kent  V.  Iliiskinson,  2  B.  &  P.  233. 


♦  BaMey  v.  Parkor,  2  li.  &  C.  37.    "  Ac 

ptaiioo  "  in  this  case  is,  as  is  so  usual  ii 


'  Ac- 
coptanoo  "  in  this  case  is,  as  is  so  usual  in 
tlie  Knj^lish  ca.se-s,  ini|)ro|ierly  used  wliere 
but  tho  actual  receipt  of  the  statute  is  in- 
tended. In  this  case  tho  speeilie  ^oods 
were  selected  and  accepted  by  the  vendee, 
as  in  t'usack  v.  Robinson,  1  B.  &  S.  299, 
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III  Phillips  V.  BistoUi,*  the  effect  of  the  finding  of  the  jury  was 
that  tlieru  had  been  un  acceptance  of  the  goods  sold,  which  was  in 
effect,  as  well  as  in  terms,  the  only  question  which  seems  to  have 
been  submitted  to  them.  Specific  goods  were  sold  at  auction,  and 
on  their  being  knocked  down  to  the  defendant,  were  handed  to 
him.  A  few  minutes  after,  he  claimed  that  he  had  been  mistaken 
in  the  price.  The  jury  found  that  he  had  not  mistaken  the  price ; 
therefore  that  the  minds  of  the  parties  were  ad  iihm,ixnd  that  tlR' 
vendee  had  "accepted"  the  goods.  A  rule  niai  for  a  new  trial 
was  granted  on  the  ground  "that  there  was  no  acceptance  [re- 
ceipt], inasmuch  as  the  plaintiff  had  a  lien  upon  the  goods  until 
the  price  was  paid,  and  he  could  not  therefore  have  intended  to 
part  ivith  the  poHsennion  of  the  goods."  The  court,  in  making  the 
rule  absolute,  held,  that  it  was  a  question  for  the  jury,  whether, 
under  the  facts,  there  had  been  such  a  parting  with  the  possession 
by  the  vendor,  and  receipt  by  the  vendee,  as  owner,  as  destroyed 
the  vendor's  lien ;  and,  therefore,  in  effect,  whether,  in  addition 
to  the  acceptance  of  the  goods  as  the  subject  of  the  sale  under 
the  particular  contract,  as  the  jury  had  found,  there  was  also  the 
actual  receipt  required  by  the  statute.^ 


but  they  were  not  di'IivercJ  to  him,  nnd 
he  rufu.si'il  t.(j  icL-eive  them.  Abbott, 
C  J.,  said  :  "Thu  words  of  the  exco]ition 
are  pi'i-uli.ir,  '  except  thu  buyer  shall  ac- 
cept part  of  the  goods  so  sold,  aud  actu- 
ally receive  tlie  same'  It  would  be  dilK- 
cult  to  liud  words  uiorfi  distinctly  denoting 
an  actual  transfer  of  the  article  from  the 
seller,  and  an  actual  taking  possession  of 
it  by  the  buyer.  If  we  held  that  such  a 
transfi'r  and  acceptance  [receipt]  were  com- 
plete in  this  case,  it  would  seem  to  follow 
as  a  necessary  consfipience  that  the  vendee 
niiglit  maintain  trover  without  paying  for 
the  goods,  and  leave  the  vendor  to  this 
action  for  the  price."  And  llolroyd,  J.  : 
"  Upon  a  sale  of  specific  goods  for  a  spe- 
cific ])rice  [exactly  what  constitutes  an 
acceptance  or  assent  to  the  goods  as  the 
subject  of  the  sale  under  the  contract],  by 
parting  with  the  possession  the  seller  parts 
with  his  lien.  The  statute  contemplates 
such  a  parting  with  the  jiossession  ;  and, 
therefore,  as  long  as  the  seller  preserves 
liis  control  over  the  goods,  so  as  to  retain 
his  lien,  he  jirevents  the  vendee  from  ac- 
cepting and  receiving  them  as  his  own, 
within  the  meaning  of  the  statute."  All 
that  is  meant  by  this,  notwithstanding  the 

{leculiar  language  used,  is  that  where  there 
las  been  an  acceptance  of  specific  goods 
for  an  agreed  jirice,  so  that,  but  for  the 
statute,  the  ]»ropcrty,  subject  to  the  ven- 
dor's lien  for  the  price,  would  be  in  the 
vendee,  there  must  also,  to  satisfy  Ihe  re- 


quirements of  the  statute,  bo  a  transmis- 
sion of  the  possession  in  some  part,  or  the 
whole  of  the  goods,  to  the  vciulec,  so  tliat, 
where  the  transmission  is  of  the  possession 
of  the  whole  of  the  goodi,  the  vendor's 
lien  is  gone. 

1  2  B.  &C.  .'ill. 

'•*  The  case  of  Phillips  v.  Bistolli,  2  B. 
&  C.  511,  shows  the  inextri(;able  confusion 
of  the  Knglish  judges  on  the  questions  of 
the  acceptance  and  the  actual  receijrt  of 
the  statute.  The  term  "  acceptance  "  all 
through  the  judgment  is  simply  used  as 
though  it  meant  actual  receipt,  ov  as 
though  the  statute  had  but  the  one  word 
"accept,"  or  the  one  word  "  receive,"  and 
did  not  contain  the  words  accept  and  ac- 
tually receive.  The  language  of  the  judg- 
ment is:  "  In  order  to  satisfy  the  statute 
there  must  be  a  delivery  of  the  goods  by 
the  vendor,  with  an  intention  of  vesting 
the  right  of  possession  in  the  venilee  ;  and 
there  must  be  an  actual  acceptance  by  tlie 
latter,  with  an  intention  of  taking  to  the 
possession  as  owner.  It  lies  upon  the 
IilaintitT  in  this  case  to  make  out  that 
there  was  such  delivery  and  acceptance. 
Now,  here  by  the  printed  conditions  of 
sale  a  deposit  of  thirty  per  cent,  was  to  be 
paid  upon  the  party  being  declared  the 
highest  bidder,  and  the  residue  of  the  pur- 
chase-money when  the  gooiis  were  removed; 
and  it  is  not  to  he  jiresumed  that  the  ven- 
dor inteniled,  contrary  to  that  condition, 
to  part  with  the  right  of  possession  until 
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So,  ill  Bentall  v.  Brown,^  who  •  there  was  a  verbal  sale  of  spe- 
cific goods,  at  .£13  14«.,  which  w  .  at  the  London  docks,  and  for 
which  a  delivery  order  was  sent  to  the  vendee,  the  real  holding  in 
the  case  is  (although  j^.s  usiinl  the  term  "  acceptance  "  instead  of 
-receipt"  is  used),  that  there  could  be  no  actual  receipt  of  the 
goods  until  the  dock  company  ^^  accepted^  the  order  for  delivery, 
and  thi'fclin  aii»entcd  to  hold  the  goods  as  the  agent  of  the  vendee."'* 
And  in  NiehoUe  v.  Plume,*  where  specihc  goods  were  bouglit  by 


till'  ili'iiosit  or  price  was  imid.  Tlicre  was, 
tliurctiiri',  viMv  .sli<,'lit  eviUeiice  to  show  that 
till'  (iluiiitiir  iiit(!niU'<l  to  part  with  all  con- 
trol  iivir  till'  noods  when  he  (U'livi-rcd  tlieiii. 
Tiicn  was  tlii'ri'  any  accu]itaiii'L'  by  the  ile- 
fi'udiiiit  as  owner  >.  it  ajipears  that  a  very 
short  iiiti'iA'al  I'lapscd  after  the  lot  was 
kiiipi'ked  down  beiore  the  deCeiidaiit  ob- 
jected that  he  iiad  been  mistaken  in  tlie 
price.  I'nk'ss,  therefore,  the  retainiiif;  of 
them  for  the  three  or  four  minutes  that  in- 
tervened was  evidence  of  an  actual  aecept- 
iiiice  by  him  as  owner,  it  is  clear  that  there 
was  not  any  acceptance  afterwards.  That, 
at  all  events,  was  very  sli<,'ht  evidence  of 
an  aiceptame  by  the  defendant  as  owner  ; 
and  if  ou;,'lit,  at  least,  tinder  all  the  cir- 
cunistaiues,  to  be  submitted  as  a  question 
of  fact  to  the  jury,  whether  there  was  a 
ulelivery  by  the  vendor  and  an  actual  ac- 
W('|itaii(e  by  the  vendee,  intended  by  both 
parties  to  have  the  etl'ect  of  transferrin}^ 
the  rit;ht  of  possession  from  the  one  to  the 
nthuj-."  If  throuj:;liout  this  the  word  "  re- 
ecipt  "  lie  substituted  for  the  word  "acce])t- 
aiii'e,"  it  will,  on  the  facts  in  the  rase,  bo 
found  an  accurate  statement  of  the  law. 

There  were  an  acceptance  and  an  actual 
receipt  of  part  of  the  f;oods  in  Thompson 
V.  Macpioni,  !<  B.  it  C.  1,  which  was  an  ac- 
tion for  <;o()ds  sold  and  (lelivered.  As  the 
mass  of  the  fjoods,  however,  remained  in 
the  veiidiir's  ]iossi'ssion,  the  court  held 
that  the  plai  itilf  could  not  recover  on  the 
count  for  ijiiods  sold  and  delivered.  The 
court  also  say  "  that  there  was  no  actual 
acceptarii'e  [leceipt]  of  these  goods  by  the 
liuyer  within  the  17tli  section  of  the  stat- 
ute of  frauds."  What  they  seem  to  mean, 
iuiil  which  would  be  jierfectly  correct,  is, 
that  theie  liiiviiii^been  no  actual  receipt  of 
the  ijooils,  a  count  for  poods  sold  and  de- 
livered wciiild  not  lie.  In  the  ease  ns  re- 
imrtod  ill  ^\^.k  Hy.  619,  liayley,  .1.,  says  : 
"With  res|iect  to  the  statute  of  frauds,  it 
if  plain  that  there  was  no  delivery  and  ae- 
ci']itance  [receifit]  here  within  the  meaning 
of  the  17lh  section,  for  the  vendee  got  pos- 
session of  a  very  small  part  only,  and  was 
not  peiiTiitted.  nor  had  any  riglit,  to  take 
the  rest  until  he  paid  or  gave  security  for  the 
value  of  the  wliide."  This  would  be  quite 
a  good  reason  why  an  aetiou  for  goods  sold 


and  delivered  would  not  lie,  Imt  it  would  bo 
no  reason  why,  where  there  were  both  the 
acceptance  ami  the  actual  receipt  of  |iart 
of  the  goods,  it  would  not  ellectually  take 
the  ease  out  of  the  statute,  even  though 
the  vendor's  lien  for  the  price  cuiitinued 
to  attach  to  the  tindelivered  residue.  The 
aecejitance  and  part  receipt  would  as  etfee- 
tually  take  the  ease  out  of  the  statute  as  a 
memorandum  in  writing  or  a  imrt  payment 
would  do  ;  but  in  neither  of  these  cases 
would  a  count  for  goods  sold  and  delivered 
lie.  It  is,  as  we  fully  pointed  out  in  the 
last  preceding  Part,  where  it  is  claimed 
that  there  have  been  an  acceptance  and 
actual  reccijjt  of  the  whole  <if  the  goods, 
that  the  tests  as  to  the  conlinuaiice  of  the 
lien  (where  the  .sale  is  not  on  credit), 
and  the  relative  rights  of  maintaining 
goods  sold  and  delivered  and  trover,  show 
whether  01  not  the  case  has  been  taken 
out  of  the  statute.  In  Klliott  v,  Tlioma.s, 
3  M.  k  \V.  170,  177,  Paike,  I'..,  although 
himself  there  ini]iroperly  using  "accejit- 
ing"  as  .synonymous  with  "  receipt,"  points 
out  that  the  decision  in  Thnmpsim  v.  Mac- 
eroni,  3  B.  &  C.  1;  4  1>.  &  Hy.  til!',  turned 
entirely  on  the  form  of  action.  Had  the 
count  there  been  for  goods  bargained  and 
sold  it  would  have  been  sustained,  as  it 
would  if  the  case  liad  been  taken  out  of 
the  statute  by  a  jiart  pavment. 

1  3  B.  &  (■'.  423. 

'•  Here  is  another  instance  where  the 
term  "accept "  is  not  u.sed  in  the  sense  of 
receive,  but  in  that  of  assent. 

"  The  court  said  :  "  They  held  it  origi- 
!ially  as  the  agents  of  the  vemli.is  ;  and  as 
loiiir  as  they  continued  so  to  buld  it  the 
jii'operty  was  umdian!.'eil.  It  has  been 
said  that  thi^  London  l>ock  Cnnipaiiy  were 
bound  by  law,  when  rei|uired,  to  hold  the 
goods  on  account  of  tlie  vendee.  That 
may  be  true,  and  they  might  render  them- 
selves liable  to  an  action  for  refusing  so 
to  do ;  but  if  they  did  wrongfully  refuse 
to  transfer  the  goods  to  tlu^  vendee,  it  is 
clear  that  there  could  not  be  any  actual 
acceptance  [receipt  !J  of  them  by  him  until 
he  actually  took  po.ssessioii  of  them."  The 
word  acceptance  Indng  changed  to  receipt, 
this  is  clear  law. 

*  1  C.  &  P.  272. 
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verbal  contract,  for  above  £10  in  value,  and  were  scut  to  the  pur- 
ehaser,  who  refused  to  receive  tliem,  but  caused  thcni  to  bo  lodtrcil 
in  a  wareJiouse  near  his  premises,  but  not  belougint?  to  him,  and 
neither  returning  the  goods  to  the  seller,  nor  notilying  liim  of  liis 
refusal  to  receive  the  goods,  the  court  held  that  the  statute  was 
not  satisfied,  as  the  actual  receipt  must  be  unequivocal.  As  usual, 
they  employ  the  term  "  acceptance,"  but  obviously  moan  receipt. 

Again,  in  Proctor  v.  Jones,^  there  was  the  acceptance  re(iuii('(i 
by  the  statute.  In  this  ca.se,  as  is  rare,  it  was  correctly  coutoutled 
that  there  had  been  no  actual  receipt  of  the  goods.  In  this  ease 
the  accepted  and  assented-to  goods,  as  the  subject  of  the  contract, 
were  marked  with  the  initials  of  the  purcha.ser,  and  the  facts  as 
to  acceptance  were  not  dissimilar  from  those  in  the  later  and  im- 
portant case  on  the  subject,  of  Cusack  v.  Robinson.'-^  Tbe  coiut 
held  tiiat  there  had  been  no  actual  receipt  to  take  the  case  out  nl 
the  statute.^ 

.In  Smith  v.  Surman*  there  was  no  actual  transfer  of  the  posses- 
sion of  the  goods,  manual,  constructive,  or  symbolical,  to  the  ven- 
dee. Ilis  offer  to  resell  a  portion  of  the  goods  was  relied  on  to 
take  the  case  out  of  the  statute ;  but  however  much  his  acts  or 
declarations  may  tend  to  show  that  he  has,  as  an  act  of  the  mind, 
accepted  the  goods,  when,  as  in  Smith  v.  Surman,  the  evidence 
shows  that  there  has  been  no  receipt  by  the  vendee  of  any  |»art  of 
the  goods,  but  that  the  vendor's  lien  attaches  to  the  whole  of 
them,  his  acts  or  declarations  will  no  more  constitute  an  actual 
receipt  under  the  statute,  to  supply  the  evidence  required  by  tlif 
statute,  than  they  will  to  show  that  there  has  been  a  note  or  meni- 


»  2  C.  &  P.  532. 

M  15.  &  S.  2U!), 

••  In  tliU  (.'ase,  Best,  C.  .T.,  altlioii|rh 
stiirtiiif?  to  iliscuss  the  ((iiustion  as  to 
whetlifi-  the  voinK'O  liad  "nctually  re- 
ceived "  the  jTonds  (italicizing  the  actunlh/ 
receivid),  tails  into  the  usual  error  of  em- 
ployiiii^  acccjttaiu'e  as  a  synonym  for  the 
actual  receipt  of  the  statute.  He  sivys: 
"It  cannot  Ik;  said  in  the  present  ease, 
that  the  ilefendant  actuaUy  recrivcd  the 
goods.  Could  the  vendee  maintain  trover 
if  the  fjoods  were  not  delivered  >.  Cer- 
tainly, lie  could  not,  for  the  seller  would 
have  a  lien  i>n  them  for  the  price,  as  there 
vas  no  stipulation  as  to  paynuMit  at  a 
future  time.  But  not  only  was  ttierc  no 
delivery,  hut  there  wivs  no  complete  con- 
tract at  the  time  of  the  makin<r ;  for  at  that 
time  the  time  of  payment  was  not  aj^reed 
ujK)u  ;  but  it  was  settled  in  a  conversa- 
tion afterwards.  If  there  was  no  complete 
contract  at  the  time  of  the  making,  then 
the  inarkins;  cannot  he  an  acceptance  [i-»>- 
ceiptj  under  the  statute.     If  tne  plaintiff 


had  made  a  transfer  in  the  clock-hooks 
that  would,  in  my  opinion,  have  been  n 
symbolical  delivery."  It  will  Im'  iioticiil 
here  that  Best,  C.  J.,  states  that  tlieif 
was  no  stipulation  as  to  paynieiit  ;>t  a 
future  tiin(!  ;  still  he  shows,  almost  in 
the  next  sentence,  that  there  was.  lint 
his  more  serious  tnistake  is,  wluM'e  he.Miy^. 
as  he  does,  that  "it  is  the  intention  cil 
the  statute  that  there  should  he  a-*  >  ,ini- 

plete  a  delivery  as  cm  he  i oiilinL;  to  tin' 

nature  of  the  article."  And  yet  le  sli"W> 
that  a  symbolical  delivery  here  Wii^  jjooii 
of  articles  which,  aci'orilin;,'  to  their  na- 
ture, were  susceptilile  of  a  manual  delivery. 
And  numerous  well-decide(l  cases  sliow 
that  the  constructive  receipt  is  sutlicii  nt, 
uniler  the  statute,  of  such  snlijccts  as 
horses,  carriages,  pipes  of  wine,  etc., 
which  are  capable  of  a  manual  delivery, 
or  a  literal,  corporeal  tra!ismis>ioM  of 
possession. 

♦  9  B.  &  C.  561,  fully  examined  by  ns, 
supra,  338  et  seq. 
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orandum  of  the  contract  in  writing,  or  of  the  payment  of  earnest 
or  a  part  payment,  when,  in  fact,  there  has  been  no  such  menior- 
nn(him  and  no  such  j)art  payment.' 

Mabcrley  v.  Siieppard,^  which  we  have  fully  examined  ante,  340, 
stripped  of  it.s  errors,  in  mistaking  the  fact  that  there  was  "  no 
proof  oi'  actual  delivery,"  as  showing  that,  therefore,  there  was 
no  "  acei'ptiuice  under  the  Statute  of  Frauds,"  really  holds  that 
nc'itlu'r  an  action  for  goods  sold  and  delivered  will  lie,  nor  will  a 
verbal  contract  for  goods  over  the  value  of  £10  be  taken  out  of 
the  statute,  where  the  vendor  continues  to  hold  the  goods  with  his 
lien  attaching,  even  though  some  of  tlie  vendee's  materials  may 
be  used  in  the  milking  of  the  goods  ;  .liere  having  been  no  deliv- 
ery of  the  goods  by  the  vendor,  with  an  intention  of  vesting  the 
possession  in  the  vendee ;  and  no  actual  receipt  by  the  vendee, 
with  an  intention  of  taking  possession  as  owner. 

There  was,  apparently,  an  actual  receipt  of  the  goods  in  Acebal 
r.  Levy,''^  by  the  vendee,  as  the  goods  seem  to  have  been  delivered 
to  the  vendee's  own  ship,  at  the  foreign  port,  so  that  it  would 
seem,  in  this  case,  that  even  the  utoppai/e  in  transitu  was  gone, 
although  the  case  is  not  altogether  elear  on  this  |)oint ;  but,  as- 
suming that  it  was  so,  before  the  arrival  of  the  goods  at  the  home 
port,  and  while,  it  was  held,  the  vendee  was  not  precluded  from 
oI)jccting  to  the  quality  of  the  goods,  li<  refused  to  accept  them. 
So,even  though  the  receipt  was  good,  the  want  of  the  acceptance  of 
the  goods  still  left  the  exception  of  the  statute  unsatislied.  The 
action,  too,  was  for  not  "accepting"  (used  here  in  the  sense  of 
refusing  to  receive)  the  goods;  whereas  had  the  statute  been  satis- 


1  The  court  mnke  a  very  sorious  error 
in  Smith  r.  Siiriiiaii,  9  15.  &  ('.  TjOI,  576. 
Tlipy  say  ;  "The  only  i(iU'»tiiiii  is,  whether 
thiTf  hiw  Ix'en  a  jiart  iici't'|itaiii't'  of  tho 
piiiils  sdlil,  mill  nctiiul  rcrciiit  of  the  saino. " 
111  tho  older  rasi's  the  oiirt  di'l  not  advert 
to  the  words  of  the  statute.  I'.iit  the  la- 
tor  cases,  (Howe  v.  Taliner,  3  B.  &  AM. 
321  ;  Hanson  v.  Arniitaije,  5  l\.  &  Aid. 
559  ;  Carter  v.  Toiissaint,  5  li.  &  Aid. 
855;  Tciniicst  r.  Fitzgcmld,  3  li.  &  Aid. 
fiSO),  have  pstablislied  tliat  unless  there 
has  liooii  si.ch  a  dealiiii»  on  the  jiart  of  the 
piiithasor  as  to  ilciirive  him  of  any  right 
to  ohjoct  to  the  iinantity  or  iiiiality  of  the 
goods,  or  to  deprive  the  seller  of  his  right 
of  lion,  flinr  Miinnt  be  ami  part  acceptance 
[roeeipt].  Here  tliere  was  nothing  to  show 
tii.it  th  •  vendor  had  lo.st  his  lien  for  the 
liiire,  or  that  the  piircdiaser  had  lost  his 
riglit  to  object  to  the  quality.  As  we 
have  pointed  out  in  our  previous  Part, 
there  may  be  h  part  acceptance  and  re- 
ceipt, to  satisfy  the  .statute,  and  yet  the 


vendor's  lien  may  continue  on  the  unde- 
livi.'red  residue,  and  the  imiehaser  have 
the  rii,dit  to  object  to  the  (luaiitity  and 
(jiiality  of  the  unaccepted  and  unreceived 
residue,  just  as  the  lien  on  the  whole  of 
the  floods,  and  the  ri;;ht  to  dbject  to  thein 
still  exist,  thouj,dt  tlie  contract  be  taken 
out  of  the  statute  by  a  note  or  memoran- 
dum ill  writiiif,',  or  by  the  part  jiaynient 
or  earnest  of  the  .section.  The  rule  stated 
applies  to  the  case  where  it  is  (  hiimcd  that 
the  whole  of  the  ijoods  have  been  accepti'd 
and  actually  rcceivcil.  and  where  the  test 
then,  on  the  (inc  hand,  wotiM  be  wlietber 
the  lien  (where  the  floods  have  \\A  In-en 
Sold  III!  credit)  and  the  ri},'ht  of  stoppage 
in  transit II  wi'Vf  extinjiuished,  and  an  ac- 
tion for  goods  sold  and  delivered  would 
lie ;  and,  on  the  other  hand,  whetiier  the 
purchaser  could  maintain  trover  for  the 
goods,  as  for  their  wrongful  withholding 
by  the  vendor  or  another. 

i  10  Bing.  99. 

8  lb.  376. 
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ficd,— the  very  form  of  action  being  a  virtual  atlniission  that  it  was 
not, —  the  action  should  have  been  for  gooda  wold  and  diJJivered. 

The  case  of  KUiott  v.  Pybus  ^  was  one  where  the  sale  was  tal<en 
out  «)f  th(!  statute  by  a  part  j)ayinint,  and  where  the  aetion  was 
for  goods  bargained  and  sold.  While  there  was  clearly  Huch  an 
acceptanec  of  the  goods  by  the  vendee,  and  acts  by  the  vendor,  as 
to  amount  to  an  appropriation  of  the  specilic  goods,  so  that  the 
property  thertiin  had  passed  to  the  vendee,  under  which  a  count 
for  goods  bargained  and  sold  could  bt;  maintained,  the  case  wiis 
treated  as  coming  within  the  principle  of  tlio  cases  under  the 
Statute  of  Frauds  as  to  acceptance  and  cctual  receipt.  Ihit  we 
think  it  is  quite  clear  that  while  in  the  case  there  was  an  accept- 
ance of  the  subject  of  tlie  sale,  so  that  at  common  law  an  action 
for  goods  bargained  and  sold  would  lie;  as  the  vendor's  lien  still 
attached  to  the  goods,  and  there  was  no  delivery  by  the  vendor, 
nor  actual  receipt  —  manual,  constructive,  or  8ynil)olical  —  by  the 
vendee,  an  action  for  goods  sold  and  d(.'livered  could  not  have 
been  maintained,  nor  would  the  ease  !iave  been  without  the  statute 
except  for  the  part  payment.  The  sale  was,  exactly  as  the  case 
holds,  a  perfectly  good  bargain  and  sale  at  conanon  law,  dehors 
the  statute. 

We  have  previously  referred,  in  this  and  in  the  next  preceding 
Parts,  to  the  badly  decided  case,  by  Alderson,  B.,  of  Baines  v. 
Jevons,2  where  the  declarations  of  the  vendee,  which  were  sullicicnt 
to  show  an  acceptance  of  the  subject  of  the  sale,  were  held  to  take 
the  case  out  of  the  statute;  the  actual  receipt  required  by  the 
statute  —  of  which  receipt  there  was  not  a  tittle  of  evidence  — 
being  entirely  ignored,  as  is  u^.ial  in  so  many  of  the  loosely  de- 
cided  English  cases  on  this  sul»j(>ct.  We  would  again  suggest,  as 
a  rule  to  meet  such  badly  decided  cases  as  Baines  v.  Jevons,  and 
those  others  wITich  rely  upon  statements  made  by  the  vendee, 
which  are  material  to  show  an  acceptance  of  the  subject  of  tlic 
sale,  but  do  not  touch  the  question  of  the  actual  receipt  at  iill,that 
where  evidence  of  the  actual  receipt  is  wanting,  such  statements, 
in  the  absence  of  such  evidence,  are  of  no  more  value  to  make  oat 
an  actual  receipt  which  has  never  taken  place  than  they  are,  in  the 
analogous  case  under  the  statute,  to  make  out  a  part  payment 
when  no  such  part  payment  has  ever  been  made.'^ 


I  10  I'.in-,'.  f)12. 

a  7  ('.  &  1'.  '2»8. 

*  As  wt!  liiivo  before  pointed  out  in  this 
connection,  there  can  lie  no  part  payment 
by  the  vcntlee  unless  there  is  a  corresjwnd- 
ing  receipt  by  tlie  vendor  ;  so  there  can  be 
no  actual  receipt  by  the  vendee  without  an 
equally  actual  delivery  by  the  vendor.    Of 


such  a  delivery  by  the  vendor  there  was 
not  a  tittle  of  eviileni'i'  in  Ikine.s  v.  Jevniis, 
(7  (".  &  P.  28S),  the  vcmlor,  as  fur  m 
appears  in  the  case,  beinj»  himself  the 
holder  of  the  subject  of  the  sale,  witli 
his  lien  attached,  and  tliere  is  nothing 
whatever  in  the  case  to  sliow  that  the 
vendee    could    have    maintained    trover 


PART   VII.] 


THE   ACTUAL  RECEIPT. 


449 


Tlio  cases  of  doodall  v.  Skclton '  and  Boulter  v.  Arnott,'  stated 
(tntr,  ;J4;l,  n.  5,  both  of  which  wero  actions  for  jjoods  sohl  and 
(IcIiviTcd,  aro  instances  where  the  acts  of  the  vendees  constituted 
the  'Micceptance  "  but  not  the  "actual  receipt"  of  the  statute. 
The  court,  in  the  latter  case,  intimated  that  tlu-re  could  he  an 
"acceptance"  —  troatinji^  it  as  thouj^'h  there  was  not  an  actual 
recei|tt  also  rc(juired  —  under  the  Statute  of  Frauds  wiiich  would 
not  lie  siillicient  to  sustain  an  acticui  for  <roods  sold  aiul  delivered, 
Tliere  may  be,  as  we  have  shown,  an  acceptance  and  an  actual 
receipt  of  part  of  the  goods  sullicient  to  satisfy  the  statute,  where 
an  action  for  the  undelivered  part  will  not  lie  for  ^oods  sold  and 
delivered ;  but  where,  as  in  JJoulter  v.  Arnott,  the  claim  is  that 
the  whole  of  the  jroods  have  been  delivered,  and  there  have  l)een 
110  aeeeptance  and  actual  receipt  of  a  part,  the  re(pureinent8  of 
the  staliite  as  to  an  actual  receipt  aro  no  more  met  than  tho 
facts  are  sulhcient  to  sustain  an  action  for  goods  sold  and  de- 
livered. The  mistake  in  the  matter,  in  all  these  Kiiglish  cases, 
arises  from  tho  extraordinary  manner  in  which  they  have  per- 
sisted in  ignoring  the  "actual  receipt"  of  the  statute.^ 

In  Johnson  v.  Dodgson'*  there  was  a  purchase  by  sample,  and 
the  jury  found  that  the  bulk-samples  corresponded  with  tho 
samples  by  which  the  purchase  was  made.  The  bulk-samples 
were  sent  by  coach  to  the  defendant,  who  refused  to  receive  them. 
The  coach,  in  this  case,  seems  to  have  been  treated  as  the  agent 
of  the  vendee  to  receive  the  bidk-samples ; ''  but  the  ease  on  the 
point  is  not  of  much  value,  and  it  is  really  decided  on  another 
point,  —  that  of  a  memorandum  in  writing  of  the  contract. 

It  was  held  in  Elliott  v.  Thomas,"  where  the  contract  was  en- 
tiro,  but  the  goods  c(.   sisted  of  articles  of  different  descriptions, 


nii^inst  liiiii  for  tlio  subject  of  tho  snlc. 
Wf  air  siiiiiriscd  to  fintl  tlint  iicitlicr  Ben- 
j.iiiuii  (;iltlioiisrh  lie  cites  till'  case)  nor  any 
iitlior  of  tlic  Knjilish  jurists  siiows  tli«  uii- 
soiiniiiii'>is  of  liaiiifs  v.  .Icvons,  cxct'iit 
Ciiiiiilitll,  who  points  out,  as  wi-  liave 
iltiiii'  111  lore,  referring  to  that  writi-r,  that, 
in  it  tlirrc  was  "  no  eviilcnee  whatever  of 

actual  r i])t."    Camp,  on  Sales,  ISO.    As 

intiniateil  liy  us  (see  supra,  p.  A\'l,  n.  1), 
»v  will  coiisiiler,  in  n  later  volume  of  this 
work,  the  effect  of  the  application  of  tho 
(loctiiiie  of  estoppel  in  such  cases. 

'  2  II.  Rl.  Rl(5. 

2 1  Vv.  &  M.  333. 

'  On  the  argument  in  this  case,  Lonl 
Lyndhiirst,  C.  B. ,  ami  Bailey  and  Vaughan, 
nn,,  treated  such  cases  as  Hodgson  v.  Le 
Bret,  1  Camp.  233,  and  Anderson  t;.  Scott, 
1  Camp.  234,  n.,  as  holdiuR  that,  in  those 
cases,  there  was  "  «»<  a  ffrlivcn/,  hut  nn 
"cceptiiiicc,  to  take  the  case  out  of  the 
VOL.  11.  29 


statute  of  frauds."  But  they  do  not  stop 
to  explain,  as  the  statute  re'|uires  both  an 
ucceptaliCi^  inid  an  actual  receipt,  how,  in 
these  cases,  the  .sales  could  have  Iteen  taken 
out  of  t\w  .statute,  where  there  was  only  an 
acceptance,  and  "not  a  delivery"  or  its 
correlative,  an  actual  receipt.  Lentil  we 
entered  on  this  investigation,  we  did  not 
think  it  iio.ssible  that  there  could  be  as 
many  badly-derided  cases,  and  utterly 
vicious  (/ii-td,  among  the  Kngli.sh  decisions, 
on  any  subject,  as  we  liml  there  are,  down 
even  to  the  jiresent  time,  in  connection 
with  this  branch  of  the  statute  of  frauds. 

<  2  .M.  &  \v.  ar,^. 

*  See,  as  to  the  rcceij)t  by  a  carrier, 
Vale  V.  Bayle.  Cowp.  294  ;  Anderson  v. 
Hodgson,  5  I'rice,  630 ;  Hart  v.  .Sattley, 
3  Cam]).  528  ;  Astley  v.  Emery,  4  M.  &  S. 
262  ;  Dawes  v.  Peck.  8  T.  U.  330  ;  Dut- 
ton  V.  Solomon.son,  3  B.  &  P.  582. 

«  3  M.  &  W.  170. 
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that  the  receipt  and  acceptance  of  one  of  the  articles  wa"  suf- 
ficient, where  Ihera  was  a  rcceij>t  of  the  whole  of  the  articles 
furnished  according  to  the  contract,  and  such  as  ought  to  have 
been  delivered  pursuant  to  it,  to  take  the  case  t)ut  of  the  contract 
with  respect  to  the  whole  of  the  goods.  The  question  in  such 
cases  is  as  to  the  entirety  of  the  contract.  And  in  Jordan  v. 
Norton,^  where  there  was  a  receipt  of  the  subject  of  the  sale,  but 
no  acce[)tance  of  it  as  within  the  terms  of  the  contract,  it  wiis 
held  that  the  statute  was  not  satisfied.  In  this  case  the  parties 
were  not  ail  idem  as  to  the  subject  of  the  sale. 

Wriirht  v.  I'ercival^  was  a  case  where  there  was  an  acceptance 
of  the  subject  of  the  sale,  —  a  carriage.  It  was  lujld  that  there 
waf»  n,n  actual  receipt  of  it,  as  the  vendor  was  simply  holding  it 
as  the  bailee  or  custodian  of  the  vendee.  Although  slated 
otherwise  in  this  case,  there  is  no  case  where  there  have  been  an 
acceptance  and  actual  rec<Mpt  by  the  vendee  of  the  whule  <,/  the 
goods  so  as  to  take  tlie  case  out  of  the  statute,  —  where  there  is 
no  receipt  oi  a  part  to  be  relied  on,  —  but  that  the  lien'^  and  the 

whole  iif  the  K'xxls  imirhusi'd,  und  y<'t  the 
vi'iiilor's  lii'ii  lor  the  iirjct!  reiimiii  iiitart. 
But  the  ciiHe  really  holils  that  there  w.i-  tlic 
sale  of  II  sjieeilie  article,  which  itscH',  at 
eoiiiiiiDii  law,  inakiii<{  ii  sale,  eoiistitiitcs  an 
acceptance  of  it  as  the  sulijeet  of  the  waV 
within  the  iiieaiiiii^  of  the  statute  ;  ami 
that  the  dealing  with  the  subject  of  \\w 
sale  hy  the  veinlee,  with  the  coiiiiiil  (if 
the  vendor,  constituted  an  actual  rci'i'i|it 
of  it,  even  thou;{h  it  was  suhsei|Ui'ntly  n- 
turned  to  the  custoily  of  the  veiKlur,  who 
held  it  thereafter,  not  as  owner,  but  .■I'-'ln' 


1  4  M.  .V  \V,  15-). 

2  8  L.  .1.  N.  H.  Q.  15.  2r.8,  stated  nnd 
fully  con  idered,  ante,  IMS  d  s''i]. 

"  See  further  as  to  the  extinction  of  the 
vendor's  lien  liy  i\w  possession  jiassiu};  to 
the  vendee,  CuMlal!  v.  Skelton,  2  II.  I»l. 
316;  Carter  v.  Tou.ssaint,  .I  \\.  &  Aid. 
SSit  ;  IJaldev  r.  I'lirker,  2  H.  &  (".  37,  40, 
44  ;  iJoh.le  v.  Thwaites,  (i  IJ.  &  Cr.  :W.S  ; 
Smith  V.  Surinan,  '.»  15.  &  (".  fiiil,  .177  ; 
I'roetor  v.  .loncs,  2  C  &  \\  W,V1 ;  Maherl.'y 
V.  Sheppard,  1(1  IJin«.  !•'.»,  101  ;  Klniope  c. 
Sloni',  I  Taunt.  4. "iM,  Kl'l ;  llolnies  y,  llos- 
kins,  !>  Kx.  Vt'AflUUi't sfq..  Hill  v.  Hmieiit, 
J>  M.  &  \V.  36  ;  Kdan  v.  DudlieM,  .'.  .lur. 
316  ;  nusht'l  .'.  Wheeler,  8  ,Iur.  r.32  ; 
Peitit  I'.  .Mitchell,  4  .M.  &  C  8l!»  ;  .Mar- 
vin V.  Wallis,  ti  K.  k  B.  72r>  ;  Casth;  v. 
Sworder,  U  II.  &  N.  281  ;  6  II.  &  N.  828  ; 
Morton  V.  Tibh-tf,  ir.  (^  M.  428,  438  ; 
Marshall  v.  (Ireen,  I  C.  I*.  Div.  Xt  ;  1 
Bouv.  Law  Diet.  (a.  I>.  1383),  p.  ltd,  tit. 
"Lien." 

"  Upon  a  Hiilo  of  8|H'cilie  ^'ood.s  for  a.  spe- 
cific jiri(;e,  by  partiii;^  with  the  |«)sse.sNi(in, 
the  seller  parts  with  his  li(!n.  'i"he  statute 
coiitein|ilates  such  a  parting  with  the  ]ios- 
session,  and,  therefori',  as  lon^  as  the 
Heller  preserves  his  control  over  the  noods, 
so  as  to  retain  his  lien,  he  jtrevents  the 
vendee  from  ai;ceptinj^  and  reccivin;,'  tiiein 
na  his  own,  wittiin  the  meaiiin<r  of  the 
Htutute."  /'(•/•  Ilolrovd,  ■!.,  in  Bahley  v. 
I'arker,  i  B.  &  (;.  37,  44.  In  Beaumont 
V.  Mrengeri,  t>  C.  B.  3ol,  3(16,  3(W,  it 
seonis  to  be  implied  fnrni  the  sUitenient  of 
cniiiisel  and  the  remarks  of  Maulo,  J.,  that 
they  were  of  th(!  opinion  tlmt  there  eoiild 
be  an  acceptance  and  actual  receipt  of  thu 


nf;'eiit  or  iiailei>  of  the  vendee.  Aini,  "f 
eouf.se,  holding  it  not  as  owner,  bnl  a< 
agent  or  baih'e  of  the  venilcc,  the  liiii  a-. 
owner  was  gone,  as  was  held  in  I'.lninir  v. 
Stone,  1  Taunt.  4.'.8. 

Dodsley  i:  Varley,  12  A.  &  K.  i!".2,  i« 
n  peculiar  ease.  There  wools  had  bciii 
pundiased  and  aceepteil.  They  were  liiiii;:lit 
for  the  defendant  by  his  agent,  for  a  s|»- 
cilic  price,  but  were  not  vveighccl.  TImv 
were  taken  by  the  agent  to  the  wareln'iiM 
of  a  third  person,  where  the  agent  i-n\\,-,  \A 
the  wools  which  he  purchased  for  \\\i-  i\>- 
fendant  from  various  persons,  and  to  wjii'ii 
place  the  defenilaiit  sent  sheeting  fir  'lif 
packing  of  the  wools,  and  they  wen  ihrv 
weigheii  and  pai'kt'il,  but  were  hut  Jiaiil 
for.  It  was  the  custom  for  the  wei'I* 
to  remain  at  this  place  until  lull  f'T. 
It  was  claitncd  here  for  the  (lerriiilaiit 
that,  nntler  the  custom,  the  iiliiiitilf 
had  never  1  )st  his  lien,  and  coiisei|iiiiitly 
that  there  could  have  been  no  aetii.ii  r- 
ceipt  by  him  to  satisfy  the  statute  Tli'' 
court  liehl  that  the  receipt  was  sullii  h"' 
to  sntiHfy  the  statute,  tlie   jHopeity  unJ 


Tliis  til,, 
ti'nri  iigivl 

'"■  I'elllllVi 

tiiiatjiiii  I 

tele>t  lii.j 
allil  Me.;s, 
llllViT.       '( 

n;iii,.  i,,  (, 
''•■II  ;  ami 
ni  ■  «Im|. 
As  tile  p,,. 
Ilie  s|,eeja| 
■•I"  a  lied 
''>'  villi,,.  , 
WiiilM  ,1111,, 

'll,'l'ee||l.||| 
'lie    j;illl,|s 

•ti' ai-li  of  I 
III  run.     ' 
fi  <i.  8!!i, 

iii-t,i  II,;. 

Kl"-'liMi  lat 
I'lll  ililii  I 

llejivelv   I,, 
•'"■II   |MII,.,| 

.■^'v-ioii. 
''"•iM  it  l„ 

'')     li'lTiliJv 
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nd  yrt  Ihi' 
iiin  iiit:ii  t. 
I'Vts  w;i^  llif 
I  ilM-lf,  iit 
isliUi(rs;m 
i.)f  till'  s^il'' 
iliitc  ;  ;i!ul 

[j.'Cl    of   ill"' 

I'onifiit  of 

Hiu'iitly  n- 

,  but  11- 'li'' 
.     Ana,  I'f 

1.M-,    I'llt     ■>" 

till'  lii'ii  "" 


Ktiippiv/e  in  transitu  of  Wio  vendor  are  gone,  and  the  right  >)f  the 
vi'iuloo  to  reject  the  goods  is  also  at  an  end.  The  contract  is  Mien 
tk'ciiicd  to  be  good,  and  the  property  and  possession  in  the  wliole 
ol  the  goods  are  then  in  the  vendor.  This,  as  we  have  jcjinted 
out,  does  not  a|)ply  where  bnt  part  of  the  goods  has  been  re- 
ceived. Neither  docs  it  affect  the  remedies  of  the  vendee,  as 
(iiey  existed  at  connnon  law  independent  of  the  statute,  for  breach 
of  warranty,  ex pri'so  or  implied,  where  there,  as  und*  r  the  statute, 
tiio  pr(»perty  and  possession  liad  both  passed  to  the  vendee.' 

Tlie  holding  in  Ihirris  v.  Matthews''*  may  be  nnule  intelligible, — 
tlio  goods  there  having  been  delivered  to  the  servunts  at  an  inn 
where  the  defendant  was  iv  t!ie  habit  of  stopping  and  of  receiving 
friioils  —  on  the  ground  tluik  lie  had  made  the  inn  his  warehouse;, 
and  that,  from  the  undue  detention  of  the  goods  there,  without 
ivjeeting  them,  after  their  actual  receipt,  an  aeceptanee  would  be 
iiiililifd.  This  is  a  very  different  principle  from  implying  an  ac- 
tual receipt  where  tlu're  had  been  no  receipt.  The  acceptance, 
wliieh  is  an  act  of  the  mind,  may  be  implied  from  hii-licx  l»y  the 
veiulec,  after  receipt.^     A  receipt,  which  is  iin  actual  transmis- 


I«i>MS-<iuii  ill  and  of  tlic  gixxls  licinj;  in 
till'  ili'ri'iid.int,  altlioii^'li  till'  |iliiiiitilV  iiml 
lint  wiiiit  i>  c'dniniunly  calli'd  a  lien,  di'trr- 
inuialilc  I'll  till'  loss  of  [msscssinn,  Imt  ii 
spfiiil  intri'cst,  .soiih'liiiic.i  Imt  ini|iro]irrly 
cili'd  a  lii'ii,  glowing  o'lt  of  liis  ul'i;^'iiial 
(i\Mii'i'>iii|i,  indt']niii',;  v'  of  till' ai'tiial  pus- 
sis'-imi,  and  rolisisti'iit  witli  tin-  ])io|>i'ity 
iiiid  till'  |ii  ss'ssiiiii  iM'iiiK  ill  till'  drrclidaiit. 
'^lli^  llii'  ii'ainiiir  rctaiiii'd  in  ii's|ii'rt  of  tlin 

ti'ilii  ii;,'!' Ion,  that  till'  fiiiods  slioiild   not 

!»•  vi'iiiovi'd  to  ilii'ir  iiltiiiiatc  plai f  d'S- 

tiii.ilidii  licl'iifc  ])ayini'nt  :  siii'li  spi'i'ial  iii- 
trii'st  lii'iri"  ciiMsistt'iit  with  till-  |iio|ii'rty 
and  |ii>isr  ii  !i  liaviii^j  IhiiIi  |ia-.si'il  to  tin' 
liiiyiT.  Till-  -jM'i'ial  intcirst  Ih'ii-  woiiM  U- 
iiiiiii'  it!  till'  n.itnti'  of  a  niorti^ap'  than  ii 
i'"ii  ;  iind  cvrii  thru  oily  of  I'lli'it,  if  iil 
Hi,  wliil.  ill  tlir  o\vii('islii|i  of  till'  vi'iiili'c. 
As  till'  |pi)ssi'ssioii  was  out  III  till'  vi'iidor, 
till' s|ii'i  ill  iiiti'i'i'st  could  not  111'  cnlori'cd 
;iM  11  Ih'ii  iiiiild  hr,  as  that  is  I'liforci'd  only 
liv  virtiii'  111'  till'  |iiissi'ssioii.  Till'  rllstoiii 
wiiiiM  Miiiiiiint  to  no  iiioi'c  tliaii  an  rxprrss 
iigi^'i'iiiiiil  liy  till'  vi'iiiU'i'  not  t(i  I'l'iiiovi' 
till'  j,'iii)ds  until  tlii'V  wci'i'  iiaiij  for  ;  tliii 
hri'iiili  111  till'  iiiiii'iiiicnt  jiiviiiy  no  ii'ini'dv 

i'l  rnn.      'I'lllls,  ii  I'rttitt  t'.   Mitrlltll,   i  M. 

k  <i.  H!!t.  8U,  M.iiil.".  .1.,  says  :  "  Ai'coid- 
inu' I  i  ill,'  ordinary  nn  liTstandinj;  of  tin' 
Kii'.'li--li  liin;;iiai;i',  as  soon  as  an  artiilc  is 
]uit  iiiiii  tin  hiiiids  of  II  iiiirty,  that  is  n 
ililivnv  III  Iiiiii  ;  tlir  licti  of  the  viinlor  is 
tli'ii  |.arti'd  with,  and  tin-  vi-ndi't'  is  in  pos- 
s<'s>inTi.  ir  ,hi'  lii'ii  .still  contiiiiii'd,  how 
•■K'lM  it  U   I'lifori'iMl  /     It  must  he  citlnT 


vriidrc,  or  liy  imprisoning  liini  with  llio 
ariiilr  ill  his  |ios.si'ssioii  ;  citlu'i' of  wliitdi 
Would  111'  a  vi'iy  ini'iinvriiii'iit  iinirsi'," 

'   Wlii'ri'   tlii'ii'  ail'  an  .u ptaini-   anil 

ai'liial  ri'i''ipt  of  tlir  wlndi'  of  tin-  j,'oods, 
tluiuj^li  t  iH'.siilisi'ipu'iitly  foiiliil  that  then" 
is  a  dilii'h  iii'y  III  thr  f,'ooils  ill  iiuaiitity  or 
(pi.ilily,  the. I'  lii'inj,'  no  fiaiid,  tlii'  vi'iidi't' 
I'aiillot  Irjri't  :lir  Koo  Is,  hut  is  lift  to  his 
iii'tinii.  Si'i'  I'.ttit  V.  .Mitilnll,  J  .M.  fi  (1. 
..1'.',  !>:!:!.  Iliii  till'  .saiiii'  riili'  ilm's  not  ap- 
ply whrri'  till'  Mill'  is  liy  Naiiiph',  or  where 
tlirl'i'  liavi'  Imi'II  an  arrrptaiui'  and  inrijit 
of  only  part  of  thi-  fjnods.  Tlii'ii',  alliT 
rrriipl  ol    till'    l^^idll^,   if  tllt'V  IIM'   Hot    till' 

plods  wliii'li  III'  pun  liasi'd,  or  do  not  coii- 
fol'intothr  sanipli'.  tlu'y  ran  he  rrjrrlfil. 
//'.,  p.  H'm;.  And  SI'I'  "ll.iw.'  c.  I'alnicr, 
;t  II  &  Aid.  ;!Jl  ;  l.orMin'r  r  Smith,  1 
It.  i'i  V.  1  ;  Clapiimn  v'.  .Morton,  11  .M.  & 
W.  :,M  :  .sti.i  t  V.  Itlav.  -J  H.  &  Ad.  4r.fi  ; 
Iliiii.i'aslli'  r.  Farri'i,  It  II.  X  Aid.  I'.i"  ; 
•  ■,iiiipliill  r.  Miiiiiiii,',  1  A.  .V  K.  40  ;  Hunt 
V.  Silk,  l>  I'.ist,  4  I!',  illd  I'asi's  stati  <i  infiii. 

«  :i  .liir.  I  in-.'. 

»  In  i;ii!iar'l.Mi;i  r.  i>iiiiii,  '2  (>.  I!.  iU:>. 
till'  ilrlrlidalii,  liy  li'tti'r,  rcijucsti'd  that 
plaintilf,  a  roal  mi '-rliaiit  at  Storktoll, 
would  si'lid  to  him  at  S'lU'.haiiiptiin,  ilH 
early  and  ii''  low  ns  poM  i!  Ir,  from  '_'(M)  to 
;(nO  tons  of  coal,  either  hy  The  Naxij^ator 
or  other  Vessel.       I'l.lilltilV,  liy  htter,  eon- 

si'iilid.  The  N  iviKiitor  could  not  In'  oli- 
taineil,  iiiiil  would  imt  have  cariieil  'JOO 
tons.  I'laintilf,  on  I >ei('nihi'r  31 ,  shipped 
1.''>'J  tons  for  Southait  ptoii  hy  aiiothei  ves- 
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sioii  of  poBsesaion,  and  which  involves  tho  acts  of  both  the  vendor 
and  vendee,  cannot  bo  implied,  notwithstanding  an  acceptance, 
wliere  there  has  been  no  actual  transmission  of  the  possession, 
manual,  constructive,  or  symlwlical,  from  tlic  vendor  to  the  ven- 
dee. Whether  the  receipt  be  of  a  part  or  the  whole  of  the  goods, 
the  legal  possession  thereof  must  pass  to  the  vendee,  or  there  is 
no  receipt  by  him.' 

Goods  were  bought,  at  a  stipulated  price,  payable  on  delivery. 
On  their  arrival  at  the  vendor's  warehouse,  the  vendee  went  there 
and  directed  tho  mark  on  the  goods  to  be  changed.  This  was 
done,  but  tho  goods  remained  in  the  possessi'".  of  the  vendor  with 
])is  lien  attached.  It  was  held  that  the  statute  had  not  been 
complied  with,  there  having  been  no  actual  receipt.^ 

Where  goods  are  in  the  possession  of  a  party  who  buys  them 
from  the  owner,  evidence  of  the  sale  of  the  goods  by  the  vendor 
to  the  vendee,  and  of  a  8ubsc(iuent  dealing  with  the  goods  by  the 
latter,  as  owner,  is  sufTiciont  to  sustain  the  finding  of  the  jury  tiiat 
there  has  been  a  transfer  of  the  property  and  possession  in  and 
of  the  goods  by  the  vendor  to  the  vendee  to  satisfy  Mie  statute.^ 
And  where  the  goods  have  been  actually  received  by  .  *  vendee, 
but  he  claims  they  are  not  the  goods  which  he  pure:  ^  ^  1,  if  he 
treat  them  as  his  own  l)y  selling  them,  the  case  will  be  tal<en  out 
of  the  statute.*  But  where  he  has  not,  in  fact,  received  any  part 
of  the  goods,  as  where  the  right  of  stoppaffe  in  traimtn  continues; 
there,  as  the  possession  is  not  in  him,  there  has  been  no  actual 
receipt  by  him  to  satisfy  the  statute ;  and  where  there  is  no  actual 
receipt,  manual,  constructive,  or  oymbolical,  as,  for  instance, 
where  the  goods  remain  for  a  lengthy  period  in  tlio  warehouse  ol 
the   vendor's  carrier,   without  being  actually    received    by    the 


formed  defendant  that  he  liad  done  so,  stat- 
ing also  tliat  he  hail  drawn  ■\\.  two  months 
for  till!  i>nce,  payahle  in  Li.iidon.  He 
also  ini:l()S)>d  an  invoice,  and  ask>'il  if  he 
«ho\ild  eii'^a^i'  unollior  ship  to  make  np 


the    i|uuntil 


Delendant    returniMl    no 


ans'ver.  On  .iauiiarv  6  the  ship,  with 
the  coals,  wa;i  lost.  I'liiintilf,  according  to 
the  !iotico  in  his  letter,  drew  a  hill  on  de- 
fendant, which  was  paid  into  a  hanker's  at 
Stockton  on  January  4,  reachecl  Southam|>- 
ton  a  few  day;i  later,  and  was  presented  ti 
defendant  lor  acceptance.  The  defendant, 
having  heard  the  ship  was  lost,  reliised 
to  accept  the  bill.  In  an  oetiitn  for  gooils 
sold  anil  delivered,  the  court  held  tliat  the 
defendant,  by  his  silence,  had  a'ipiiesced 
in  the  conrso  of  the  plaintilf,  and  that, 
having  waiwd  objection  to  the  plaintilf's 
donartnre  from  strict  oomiiiiance  with  the 
oruor,  he  was  in  the  same  condition  as  if 


the  order  had  been  precisely  executed,  ainl 
was  lialile. 

1  It  is  n])on  this  principle,  as  we  have 
shown,  that  where  the  whole  of  the  u''""!^ 
have  been  accepted  and  actually  re  ivrl 
so  as  to  satisfy  the  statute,  as  thcP'  is  ii'i 
longer  any  jM>ssession  in  the  vendee  ol  iiiiy 
of  the  goods  there  is  nothing  to  wlii^  li  n 
lien   can  attach,   and,    therefore,   in  sili 

case  the  lien  on  the  whole  of  the  '.' i-*  i- 

gone.     See  cases  cited  in  note  3  to  \>.  451', 
and  cases  in  the  following  notes. 

■i  Hill  V.  Hament,  St  M.  &  W.  H.I. 

«  I'Man  i\  Dndlield,  1  tj.  15.  U:<\. 

*  Clia])man  v.  Morton,  11  M.  fi  ^^• 
f>34.  And  see  Street  i'.  Hlay,  2  H.  li  Vl. 
4r)»')  ;  Morneastle  V.  Farren,  3  li.  .V  AM 
4'.t";  Parker  v.  Palmer,  4  H.  k  AM.  :!!*?: 
Cainnl)cll  i'.  Fleming,  1  A.  &  K.  40  ;  Hunt 
V.  Silk,  5  dast,  449. 
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vendee,  —  the  right  of  stoppage  in  tramitu  still  continuing  in  the 
vendor,  —  delay  on  the  part  of  the  vendee  in  notifying  the  vendor 
^jf  his  refusal  to  reeeive  the  goods  will  not  sui)})ly  thr  necessity  of 
the  actual  receipt  required  by  the  statute.' 

The  case  of  Bushel  v.  Wheeler,''^  which  has  been  much  ques- 
tioneil,  which  \vc  have  fully  examined  in  the  previous  Part,  and 
wliieh  we  think  for  reasons  we  have  there  stated  is  not  well  decid- 
ed, seemed  to  assume  that  though  the  xtoppui/e  in  traimtu  in  that 
case  "^  existed,  tiiere  might  still  have  been  an  actual  receipt  of  the 
goods  by  the  vendee.  The  reason  assigned  l»y  Coleridge,  J.,  for 
this  is,  that  a  memorandum  in  writing  would  take  the  case  out  of 
the  statute,  and  yet  that  the  lien  of  the  seller  and  I-.is  right  of 
stoppaw  would  continue.  That  is  perfect ly  true;  and  it  is  also 
true  that  where  there  have  been  but  an  ficceptanec  and  actual  re- 
ceipt of  part  of  the  goods,  the  case  is  taken  out  of  the  statute,  be- 
cause in  the  former  case,  the  whole  of  the  goods  remain  in  the 
possession  of  the  vendor,  and,  in  the  latter  case,  all  of  them  ex- 
cept the  part  which  has  been  actually  received ;  so,  in  the  former 
case,  the  vendor's  lien  and  right  of  utoppajfe  in  tranxitu  would  con- 
tinut'  to  attach  to  the  whole  of  the  goods,  and  in  the  latter  case,  to 
thi-  part  not  actually  received  by  the  veiulee.  Hut,  to  sustain 
l)usiu'l  r.  Wheeler,  it  would  be  necessary  to  hold  that  the  vendee 
had  actually  received  the  ivhole  of  the  goods ;  that  there  had  been 
an  actual  manual,  constructive,  or  symbolical  transmission  of  the 
possession  of  the  whole  of  the  goods,  to  him  :  and  if  so,  this,  ob- 
viously, of  necessity  would  extinguish  the  lien  and  the  right  -  T 
ft'ippaije  in  transitu  in  the  whole  of  the  goods,  and  the  case  oi  the 
nienioi-audum  \n  writing  is  entindy  without  point  wluu-e,  imlikc 
tiiat  case,  the  actual  receipt  and  possc^ssion  of  the  whole  of  the 
{roods  arc  in  the  vendee.  OI)viously,  Mushel  i\  >Vheeler*  is  of  no 
autiiority  whatever,  as  regards  the  frequently  cpiotcd  dicta  which 
it  contains.'' 


•  Farina  v.  Howi«,  16  M.  &  W.  110. 
Ami  sc.'  Hanson  r.  Al'iiiitii^'i',  .O  15.  k  Aid. 
.W7;  ('Hiitcs  r.  Clmi)liii,  C  ,Iur.  11215; 
eliirki'  «.  ilutcliiriH,  14  Kast,  47;')  :  Fivi- 
man  v.  llinli,  1  Ncv.  &  M.  4-'o  ;  Swain 
r.  Siii-|iiii.i,i.  1  M.  &  Kol).  '2'2:\  ;  Khiior.'  r. 
Kiii,;'y(itf,  .'^1  H.  &  ('.  ."iSH  ;  llcailv  c.  Mac- 
lainc,  1(1  Biii^'.  482.  But  ii  k(',>|.iii.^  of 
an  1  ili'alinj,'  witli  the  iiiilirin  ot"  owiht- 
sliip,  as  the  liill  of  l,'i(liiif»,  may  ainount  to 
i'  ' slrmtivo  rocpipt,  to  Siitisfy  tlif  ac- 
tual nvcipt  of  tilt'  Htatutf.  Cnriii-  i'.  An- 
il'iv'.n.  2  K.  .t  K.  5111.  And  sec  Mncditli 
!••  M.iu'h,  2  K.  v'i  15.  364  ;  Mortou  t'.  Tib- 
i"tt,  l.'i  I,).  15.  428. 

-  >  .liir.  5.32. 

^  Sto  i)cr  Coluridgo,  ,T.  at  p.  533. 


*  8  .lur.  5:^2. 

»  In  Norman  r.  riiiliips,  14  M.  k  W. 
277,  283,  AldiTxin,  15.,  .says:  "The  ear- 
lier is  only  an  a{,'eiit  far  the  piir/ioie  of 
(•(iiri/iitii."  For  eases  where  there  liast 
U'en  an  aetiial  reeeipl  of  the  piods  liy  the 
vendee,  the  ri^'ht  of  .s7.i///»(r/c  /;i  Imnsilii 
iH'iiii;  none,  see  Niiliolson  1'.  Pavitt,  1  K. 
&  K.  17-' ;  l-'osti'r  r.  Franipton,  (}  II.  &  V., 
107;  Haniniond  v,  Anderson,  1  15.  &  1'. 
N.  K.  flit;  Wliitilionse  v.  Frost,  12  Fast, 
614;  .Stovetd  I'.  Iln^lies.  14  P:as(.  3()8  ; 
Hurry  v.  .Manjjii'.s,  1  Tamp.  4.12;  llarinaii 
r.  Anderson,  2  Cainii.  212;  Withers  i-. 
Lyss,  4  Ciiniii.  2.'i7;  .Spear  r.  Travers,  4 
Caniji.  2.')1 ;  Lneas  i>.  Dorrein,  1  15.  Moore, 
29;    Green   t-.  Ilaylhoriifi,   1   Stark.  447; 
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[book   IV. 


Where  an  order  is  given  for  goods  and  part  of  them  arc  actuidly 
received,  where  there  is  also  the  necessary  acceptance,  and  the 


Hawcs)  w.  Watson,  2  B.  &  C.  510  ;  Scclt 
V.  I'utlit,  3  IJ.  A;  i'.  4(i'.t  ;  liic'lmidstin  v. 
(ioss,  ;J  1$.  &  V.  111> ;  VVfiitwortli  c.  Outli- 
Wiiito,  10  M.  &  W.  4:JC  ;  AUoii  v.  Gri|i}icr, 
2  Cr.  &  .1.  21S;  Whit.'liciul  v.  AiniiT- 
Hiiii,  9  M.  &  W.  r»l8  ;  .(allies  (•.  Cliilliii,  2 
>l.  &  W.  ti:;:5  ;  lIciiM'la.v  r.  Kail.-,  8  K.  & 
B.  410;  Howe  r.  ri.kldnl,  8  Taunt.  83; 
Ktlis  II.  Hiiiit,  3  T.  It.  to  j ;  l>ix(ii»  t>. 
Biililwin,  5  Must,  175;  Moitoii  c  Til)liett, 
li.  Q.  IJ.  4-J8;  Smith  u.  liuil.sini,  0  1'..  & 
S.  431  ;  Kibl.l.!  r.  (iouKli,  38  I..  T.  N.  s. 
2(14  ;  llkkanl  i\  Moon-,  38  L.  T.  N,  .s. 
841;  rage  v.  Mor^'aii,  15  <,).  B.  Div.  2-28. 
As  tln'ic.  I'aii  be  no  a(^tiiai  ivi;i  ipt  hy  tliu 
Vi'ii(li!c,  i.e.,  no  actual  tiaiisniissioii  of  tin) 
iios.so.s.iion  to  Iiiiii,  so  loiij;  ua  tin;  vi-inlor's 
fitiii  or  rii^lit  ol'  si^iipiKji:  in  tmiisihi  con- 
tiinics,  it  i'oliinv.s  as  a  iift'i'ssaiy  loroUary 
tiiat  till!  caiiiiT  H  not,  toiitniiy  to  tli<; 
vii'W  fxprfssi'il  l)y  Blackbiiin,  Bi'iijamin, 
oiiil  oiluii'  writA'is.  till!  venilw'.s  a^^rni  to 
uutii.illy  ii'Crivc  till!  (^ooil.s,  to  taki'  the 
(^asi!  out  ol  till'  statutu;  tor  it"  lif  wcri!, 
tlif  iij{lit  ot'  siii/ijiifie  ill  tntii.iiiu  I  (iiilii  not 
t'xist  iil'tur  tilt'  ai'tual  iff!'i)it  of  tin'  floods 
by  t!u!  vi'mlro  or  his  liuly  authorized 
ttfji'iit.  Anil  auotlier  eoindusioii  ul.so  re- 
sults iVoni  n  iiuiiilu'r  of  the  abovi'  i-a.ses, 
viz.,  that  eviui  where,  at  the  tcrniiiius  of 
the  tra!i--it,  liie  ilock-iiian  or  warehouse- 
man  is  the  iii:;<'iit  of  the  veielee  to  iiiiiiiili'i/ 
receive  the  f^Dods  for  hiiu,  the  loiistruetive 
posse.ssioii  of  the  ^oods  bein;;  in  the  ven- 
dee, the  dock-man  >)r  wan  iiouseman,  and, 
therefore,  on  the  same  juiiniple,  the  i-ar- 
rior,  where  tlie  hitter  is  the  vendee's  own 
carrier,  ultlniii^di  he  may  be  in  sueh  eri-so 

the  veiidee's  a^jeiit  to  r ive  the  (.joods  for 

liim,  is  cleaiiy  not,  as  is  shown  by  sueh 
Jecisioiis,  the  iiiider's  a<j;ent  to  aeei'iit  tlio 
goody.  This  lael  has  probably  led  so 
many  of  the  writers  lo  .-.tate  ineorreelly, 
in  I  tfeet,  lli.it    tli.'Ufjh  the  earrifr  is  not 

till'  Vell'iie ■^  .iLtelll  to  ai'ri'|it  thi'  tjooil.s,   he 

IS  his  agent,  to  artually  rereiv'  iliein.  But, 
ill  faet,  as  the  eases  show,  and  a.s  the  jirin- 
i.'iple  eleaily  l.'.,  tile  eairier,  qiid  earrii'l', 
is  neither  the  vendee  s  aj,'ent  to  netually 
reeeive  the  ^<>m\^  UiV  llilll,  under  the  stat- 
ute, nor  to  aei  e|it  them  ;  bis  n  eeipt,  dur- 
ing the  f.-fiunuauee  of  the  tfinsi/Ks,  beiajj 
that  of  the  shi)i|ier,  with  hi.s  nualiliid  lifn 
still  attaeliiii^  to  the  goods.  Another  iiii- 
(lortant  eoneliisiou  also  results  from  the 
fact,  tli.il  while,  a.s  lho.se  eases  correctly 
allow,  the  doek-man,  railway  station 
agent,  or  warehmisemaii.  and,  therefore, 
the  master  of  the  vi'iidee's  own  ship 
(who.se  position  in  tli  ■  niatti'r  is  strietly 
analogous  to  tliat  ot  tlie  warehouseinau, 
•tc.),  may  be  the  ajreiit  to  actually  niricc 


the  goods  for  the  vendiie,  he  is  not  liit; 
agent  to  (tccc/)t.  them  ;  showing,  ii  itwitli- 
standiiig  the  Uiclu  of  so  many  o!  the  Kn;:- 
lish  judges,  and  so  inauy  of  tin  Kii;.'ii4i 
eases  in  whieli  this  .hsiinetion  is  ij,'iiijii  I, 
the  marked  Uillin  nee  tealiy  existiuj;  l..- 
tweeli  the  liceeplin;,'  and  the  actual  iv- 
eeipt  of  the  sl.'.tiite  ;  the  latter  Ihiih;.  iu 
elfect,  II  corpoieal  act  in  the  tiMUsiiii^-.i:ii! 
of  tiu!  very  possession  of  the  goods  li  .n 
the  vendor  to  the  vemlee  ;  ttie  fi'iiK'  ', 
the  exercise  of  the  judgment  by  the  v<  a 
dee, — an  act  of  tiie  mind  in  ueecpijn^, 
approving,  'ubipting,  taking  to  the  par- 
lieular  goods  as  the  very  subject  o!  tiie 
coiitiact. 

The  ea.se  of  Nomian  v.  Thillips,  14  M, 
&  W.  "277,  stated  by  us,  snitm,  in  whiih 
Bushel    V.   Wheeler,   8   .lur.   532,   is  dis- 
ajiproved,   is  ijuite,  in    piinl.     Theiv  the 
goods  were  shipp>'d  by  a  railway,  and  on 
their  arrival  at  the  ti'rmiiiiis,  the  viii  l.r, 
biing  advised  of  tiiiir  arrival,  iefi\-ifi|  lo 
receive  the  goods.     Although  eoiisid' laliii' 
tim  ■  el.ip.1ed  before  the  vendee  notilied  i1n' 
veii'.ior  of  his  refusal  to  receive  the  '."hU, 
the  court  held  that,  if  he  had  hiiiiMll  n'- 
ceived  the  good.-,,  by   retaining  tlirin  ;iii 
unreasonable  time,  his  aeeeptaiice  .if  tliiin 
might  have  been  pioumed  ;    but  haviiji; 
objected  to  receive  them,  they  not  liaviii;^ 
been  delivered  lo  him,  acceptance  in  sti,'li 
a  eiwe  could  not  be  presumed.     Aldrrsou, 
B. :   "  Where  goods  are  in  a  party's  mvii 
liaiids,  he  has  an  opportunity  of  ex.iiiiiii- 
iiig  them,  niid  his  saying  nothing  in  sn.'li 
a  case  would  be  evidence  of  aficcptaiki'  liv 
aeiiuiesceuee."     ll  is  to  be  I'l'gretti'd  that, 
even  in  this  case,  the  usual  failure  to  .ih- 
criminate  lw't\ve'!n  the  actual  rec'iii;  aiii 
tiie   acceptaiiee   of   the    statute   i^-   niiuii- 
fested.      Thus   Alderson,    B.,    .says    din' 
italics  being  his   own)  :    "  Ik    miL'^t  :ii> 
cept   the  good.s,  and  aduailii  niriiv  Ih* 
niiuie,  to  con^tituti'  an  aeccpiauce  within 
the   meaning  of  the  statute.       Hiie  the 
goods   are   .sent   in   the  u.<iial    way ;    •mt 
'vhi'ii  they  arrivi'   at    the   carriei's  w 
nou.se,  the  defendant  refuses  to  tak'  llni' 
That  can  scarcely  be  said  to  be  nn  a^ nii! 
mice."      When   the   vendee,  ou   tin-  '.'enils 
arriving  "at  the  earner's  warehoun',"  p- 
fuses   to  take   them,  tl»«n,  as    sev<  ,a!  "i 
the  al'ove  eases  show,  imd  iw  is  clear  l;i«', 
the  right  of  Hlniipaje  iii   rriiiixUii  in  iv  1>' 
exerei.sed   by  tlie  vendor,   and   hem  ■■    in 
sueh  case,  tho  vendee  lias  not  "acniiliy 
rueeivod  the  same,'   inncli  I'ss  lias  he  ac- 
eepted    thi-n»        It   very  clearly  d"e>  »''t 
reiiuu.    biitli    an   accepting  ot   the  goi«is 
and  an  .ictiiai   receipt  of  them   "to  cm- 
.stilute  an  acieptauce  ot  them  within  t';o 


f* 


-ART    Vil.] 


THE   ACTUAL   RECEIPT. 


455 


contract  for  the  whole  of  the  floods  is  an  entire  one,  the  receipt  of 
t!i"'  i»;irt  takes  the  case  out  *<t'  the  statute^ 

Tile  hoJdiiig  in  F.itinu  v.  Howe-  recognizes  and  establishes  the 
distinction  wliicli  exists  between  the  acceptance  and  the  actual  re- 
ceipt of  tlie  statute.  TJiere  goods  were  sliipped  from  a!)road  to 
J-Juriaiid,  bv  the  jdaintills,  on  the  verbal  order  of  the  defendant, 
nt  a  I  lice  exceeding  XlO.  'I'hcy  were  sent  to  a  shippiiiii'  airejit  of 
til.'  plaintiffs  in  Londcni,  who  received  thi'iu  and  warehousod  theui 
sviili  a  uhai'lint^er,  iuforuiing  the  defendant  of  tluiir  arrival.  Tho 
wirirliiij.rer  hiindcd  to  the  8hi|>ping  at^ent  a  delivery  wiuraut, 
wiincitv  the  goods  were  made  delivcralde  to  him.  ur  his  ahsigus  by 
iiiiiursym'ut,  on  payment  of  rent  and  charges.  The  agent  in- 
dorsed and  delivered  this  warrant  to  the  defendant,  who  kept  it 


jiii'iiiriiifi;  of  the  statute."  Ciu.U'ik  v. 
litilui.soii,  1  B.  &  lS.  2'J;>.  It  ii'((iiiiv. 
Imtli  an  ■icct'iituiicu  iimi  ai'tual  rocoipt  to 
siti^ty  tl.f  stiitutc  ;  but  tlif  acrt'ptiince 
;u\il  ilii'  m  Uui!  n'i;('i|>t  of  tlie  suilvitu  a'li' 
fssiiitially  ilitfi'Vulit  entities,  tli(iuj;li,  as 
Al'li  rv)!i,  11,  lias  iiitiiuated,  au  a'<i'ptiiiii'u 
iiuiy  !"•  iiii]>lirii  '.vlicre  the  veiniee,  after 
iiiriviiin  the  j,'ooils  vhieti  ll.ive  been  (h;- 
livi  Ril  Ui  liiiir.  iita'.as  them  an  uiiicason- 
ahle  tiiiio,  without  ixev  isiii).r,  )ii.-.  ni,'ht  of 
icjottioii  —  liiiit  is,  his  iefus.ll  ti.  iieei  |it  —■ 
lifter  tiiiir  actual  receijit.  As  we  havi' 
M''!i,  ivlieie  there  has  i»'er,  a  ■,miehnse  by 
s;ieilr|e,  and,  on  receipt  of  lliu  hulk  of  the 
yi)ii.|;,  if  they  do  not  eoiiespoml  witii  the 
s;iii)iil'',  iliey  may  h"  r.  je'  t.Ml,  Uut  if  tliey 
aiv  kejit  aial  'lealt  with  liy  the  vendee  as 
I'KiiiT,  the  ae.'ej'tan.je  .)f  tiuiii  will  he  ini- 
(ili'J.  (  liapninn  h.  Mortni,  11  M.  .t  W. 
.'.;51. 

'  .Siottf,  Eastern  Colin lieN  Kv.  Co.,  1"2 
M.  &  W.  :i.'J  ;  B.ild.  V  r.  Parker,  '.'  H.  & 
'•.  'ir.  Shirhv  f,  I'.'vward,  2  (f.  I$l. 
!>||'';  Kl'.iuit  •■  Thomas,  'i  A.  H  \\ .  17(»; 
Mill^  r.  Heiit,  i;  '»V(!id  :r>!  -.M  Wetid. 
4;M.  Aliii-rvon,  U.,  in  S^  'r  /•.  Fastern 
" .  &  W.  at  p.  ;<»>, 
iract  for  i{o(«.ls  al- 
lea.ly  ihile,  and  jjoods  to  he  li.;i.|,',  and  I 
:li'''elil  the  ;,'(i(Hf>  mad'',  it  shows  tliat  1 
mail"  tile  eontraet,  which  is  what  the  act 
I"  IK."  'Cli,.  „,.(  )n<-ui\.s,  IIS  ir  literally 
that  .here  tnnst  U-  both  an  aceept- 
.iiid  an  Ktiial  re-eipt  of  some  part  ••( 
ttic  ^'(Hiiis  to  supply  the  evidence  of  the 
'■'•otrai  t.  Where  jj.iods  are  ordered  and 
ftuilly  r>>ecived,  and  received  without 
i>hi^'tii)n  iieing  made  in  a  re.i.sormhle 
liin>-,  tile  at'ceptaiiee,  aa  we  hnvv  ■.HtM>n, 
may  \f  implicil  ;  but  th«'  iceeptanci-  is 
fr'i  ''\  any  nienini  iwvolve.l  in  the  actual 
f  (t  alone.  (atioii.N  whi'-h  have  iu'4  )>een 
.•■    f'vrtl  limy  )^  r«'cci\i'd  and    K'  p'teeted. 

but  i<)i,.re  ^u(m1«  already  in  the  jiossesshm 


•oiiiitie.  |{y.  Co.,  \-2  M.  &  W.  at  p.  ;<ii, 
-I)" ;  'll  i  make  n  cinitract  for  ifo 


of  a  yiarty  are  sold  to  him,  and.  as  there  i.s 
already  the  posNcssion  in  him,  if  it  iip|M'ars 
that  his  conduct  in  dealing  witlt  them  is 
wholly  incoii.iislent  wuh  tlie  supposition 
that  \\i<  fcruiiT  pnsM'ssion  eonliiiues  uu- 
chan^'ed,  -if  such  facts  are  clearly  shown, 
lie  may  be  properly  .said  to  liavc  accc(ited 
■ind  actually  iiirive(i  such  ).;ii.ids  under  a 
contract,  so  as  to  take  the  case  out  of  tlie 
o[)erdt!iin  of  the  statuti;  of  frauds  :  as,  for 
'nstaiic.',  if,  in  such  ea.se,  lie  .sells  or  nt- 
t<ni|its  to  sell  fjoods,  or  if  he  disjioses  ab- 
so'utely  of  the  uh.ile  or  any  pari  of  th.'m, 
or  atlempts  to  do  .Mi,  o,-  altiTs  tlie  nature 
of  the  |>io|HTtv,  oi  the  like.  Pit  .\lder- 
soii,  15..  in  l.illywhite  v.  Deveieiix,  1&  M. 
&  \V.  28.^..  And  see  Kdiin  r.  Dndtieid, 
1  il  H.  ;;o-.>,  wlierc  !..pid  Nennie.n,  ('..!., 
says  :  "  We  have  no  duuht  lln.t  om-  p«;r- 
son  in  possession  of  anothi'i's  g.icds  may 
becoiii,  the  purehasfi-  of  them  hy  parol, 
an  I  may  do  .siihsi' lUi'iit  acts,  v.illiniit  any 
writJnj;  hctweenthe  parties,  wliich  amount 
to  accei/tiinci'  [and  acliial  reci'i|il]  ;  .aud 
the  effect  of  such  in  l,s,  necessarily  to  be 
proved  liy  parol  eviilelice,  must  Ik-  sub- 
mitted to  the  jury.  We  entertain  this 
opinion  after  ful'y  considering  all  the 
cases  cited,  espe  iaUy  Kinioic  v.  Stone, 
1  Taunt.  J58  ;  Ni.holle  r.  I'lume,  1  (',  & 
V.  27".'  ;  .Maherley  v.  Sheppard,  10  Ming. 
JMt,  —  .i^rcein;;  tlint  su'li  evideni  e  niuit 
U'  nneiniixocal  ,  Imi  thinking  ti.r  .(ues- 
ti'iii,  whctlier  it  is  .so  under  nil  tfie  cir- 
cumstances, fact  for  the  jury,  noi  matter 
of  hiw  f^r  the  court."  See  1/odsley  f. 
Varley,   Vi  A.   &  K.  «32.      In   Lillywhite 

V.  Devenux,   l.'i    M.  4    W.    2H,'i,    the   (S)«»lt 

oonHidcred  that  the  fvidenee  did  -id  wnr- 
rant  the  .'inding  of  the  jnrv  that  ii.-ie  hail 
tK>pn  an  acceptance  and  actual  r^eipt  of 
till-  uriKids  to  sustain  the  allej,'ed  contract. 
^  ItJ  M.  &  W.  Hi)  :    tullv  stated,  a>U4, 

a66. 
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for  several  months,  and,  notwithstanding  repeated  applications, 
did  not  pay  the  price  of  or  charges  upon  the  goods,  nor  return  the 
warrant,  which  h'j  said  he  had  sent  to  his  solicitor ;  and  that  he 
intended  to  resist  payment,  as  he  had  not  ordered  the  goods ;  and 
that  they  woidd  remain  for  the  present  in  bond.  In  an  action  fur 
the  price,  the  jury  having  found  for  the  plaintiff,  the  court  held, 
that  tiierc  was  evidence  to  go  to  the  jury  of  the  defendant's  accept- 
ance of  the  goods  by  retaining  the  delivery  warrant ;  but  that 
there  was  no  sullicient  evidence  of  the  actual  receipt  of  the  goods, 
that  is,  of  the  delivery  of  the  possession  of  the  goods  on  behalf 
of  the  vendor  to  the  vendee,  and  the  receipt  of  the  possession  Iiy 
the  vendee ;  and  that  the  delivery  and  receipt  of  the  warrant  was 
not  in  effect  the  same  thing  as  the  delivery  and  receipt  of  the 
goods.  * 

Theie  was  an  actual  receipt  of  goods  by  the  vendee,  in  Walker 
V.  Nussev,^  Ijut  as  thev  were  returned  within  a  reasonable  time  as 
not  being  according  to  sample,  it  was  held  that  there  was  no  ac- 
ceptance of  them,  notwithstanding  their  actual  receipt. 

In  Curtis  v.  Pugh,^  there  was  a  purchase  of  Cox's  best  glue,  the 
vendee  sub.scquently  receiving  the  glue,  which  the  jury  found  was 
what  he  had  iturchased.  The  court  held  that,  notwithstanding 
the  actual  receipt,  the  vendee  had  still  the  right  of  rejecting  the 
glue.  This  is  a  i)erfeetly  clear  prineiide  :  where  there  is  no  ac- 
ceptance of  the  g(»od8,  they  may  clearly  bo  rejected  after  their  re- 
ceipt, with  or  without  reason,  if  there  are  no  laches,  or  taking  to 
the  goods,  on  the  part  of  the  vendee.  iJut  the  case  here  conies 
very  close  to  that  of  the  purchase  of  specific,  ascertained  goods,  or 
the  i)urchase  of  g()ods  by  sample,  which  the  vendee  may,  notwith- 
standing the  purchase,  refuse  to  receive;  but  which,  having  re- 
ceived, as  the  purchase  of  specific  goods  is  itself  an  acceptance  of 
tiicm,  so  far  as  he  gets  the  identical  goods  he  has  bought,  it 
would  seem  that  that  in  itself  is  an  acceptance  of  them  within  tlio 
meaning  of  the  statute  ;  and  that,  after  his  receipt  of  tlieni,  liis 
ngiit  of  rejecting  them  would  bo  gone,  if  the  jury  found  that  they 
were  the  identical  goods  which  he  had  bought,  and  agreed  to  ac- 
cept as  the  subject  of  the  purchase,  as  they  did  in  Curtis  v. 
Pugh.* 


»  And  s«t>  Hentall  r.  Burn,  3  H.  k  C. 
423:  Hill  V.  Baiiii'iii,  9  M.  &  \V.  36; 
HikiiHoii  V.  .\riiiitai,'r,  o  H.  &  \l\.  T'.')?  ; 
Howe  V.  I'Hiiii.r,  ;i  H.  &  Al.l.  :v,2l.  Hut 
whprw  till'  vcinlfi-  has  Kctdl  uiiilcr  the  ile- 
tmuiy  (n<ler,  so  flmi  tlio  ^noils,  althouf^'h 
imnainiiii;  in  tlie  warelmiise,  have  heeii 
tnMlslerii'il  to  the  Vendee,  that  is  a  sulii- 
cieat  netuiU  receipt  to  satisfy  the  statute. 


Senrle  i'.   Keevcs,    2  F.sp.    .OOS.     See  ulse 
Zwinger  v.  Saiiiuda,  7  Taunt.  -*'>'> ;  Hum 
V.    Mangles,    1    Caiii]i.    4.'i'2  :    H.irmati    i 
Anderson,  2  Camp.  243  ;  Caldwell  v.  li.ill. 
1  T.  It.  2(».'>.  21  fi. 

•^  1«  M.  &  \V.  3112. 

»  10  Q.  B.  Ill,  stated  supra,  371. 

*  Ibid. 
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Wc  have  discussed  this  point  very  fully  in  our  next  pii'ccding 
Piut.  Lord  Denman,  0.  J.,  would  seem  to  have  apprehended  this 
point  in  Curtis  o.  Pugh,'  where  he  says :  "  Tlie  8tio:!;jc>;t  way  of 
|iiittinir  tlie  case  would  be  that  the  vendee's  conduct  amounted  to 
u  pruvirtiunal  acceptance  if  the  glue  should  prove  to  be  Cox's  best 
(rluc  ; "  i.  t'.,  that  after  the  actual  rccei|)t  of  it  he  could  not  reject 
it,  it  it  was  the  very  subject  which  he  had  bought,  and  which  the 
jurv  found  that  it  was,  viz.,  Cox's  best  glue.  Of  course,  before  the 
a|t[tr()priiitiu!i  of  it  to  him  by  the  seller,  he  could  ncjt  maintain  trover 
fur  it,  as  it  would  require  the  actual  receipt,  also,  to  make  the  con- 
tract ^^ood.  Kut,  neither  could  he  do  so  where  the  sale  was  by 
siiniplo,  whether  the  sample  was  or  was  not  delivered  to  him  as  a 
piut  of  the  very  bulk  of  the  goods.  Yet,  though  trover  would  not 
lie  in  either  of  these  cases,  there  would  seem  in  all  of  tttem  to  be 
good  reason  for  holding  tliat  if,  after  receipt  of  them,  thty  proved 
to  be  the  identical  goods  which  were  bought,  the  vendee's  right  of 
rejection  would  Ije  gone.  The  reader  is  referred  to  our  very  full 
coMsiiicratiou  of  this  subject  in  our  next  preceding  Part.^ 

In  Saunders  v.  Topp,'^  on  selection  of  shcej),  which  the  defend- 
ant purchased,  he  directed  them  to  be  sent  to  a  field  of  his,  which 
was  (lone.  Two  days  afterwards  he  sent  his  she[)herd  to  remove 
the  sheep  to  his  farm,  from  the  field,  and  on  tht.'ir  arrival  he 
coiuitfd  them,  and  said,  "  It  is  all  right."  This  was  held  to  be  a 
siilliiicut  actual  receipt  of  the  sheep,  where  the  acceptance  pro- 
ceded  the  receipt,  or  was  concurrent  with  it. 

In  Moi'tou  V.  Tibbett,^  the  veiu'' e  not  only  received  a  bulk 
sample  of  the  wheat  he  purchased  ;  i>ut  he  seems  to  liave  received, 
l)y  Ills  own  (;arrier,  the  residue  of  the  wheat,  which  was  so  eftect- 
ually  in  his  possession,  that  he  sold  it  and  changed  its  destina- 
tion. This  was  a  clear  actual  receipt,  e\en  though,  had  he  not 
exercised  ownership  of  it  by  selling  it,  thereby  signifying  his  ac- 
ceptance of  it,  he  miL'lit  have  rejected  it,  if  on  timely  exaniiuation 
of  it  he  had  found  that  it  did  not  accord  with  the  sample,  and  was 
Uvit.  therefore,  the  wheat  which  he  had  bought,  and  which  ho 
should  have  received.  Hnt  where  the  vendee  has  actually  re- 
ceived the  goods,  it  is  a  question  for  the  jury  whether  his  subse- 
quent iealiug  with  them  is  or  is  not  an  acceptance  of  them. 
Thus,  where  the  vendee  bought  a  quantity  of  turnip-seed,  and  after 
receipt  of  it,  soread  it  out  tiiin,  it  was  held  to  be  a  question  for 

'  At  p.  114.  Montafjuc,  10  ('.  15.  181  ;  Kiliblc  v.  Gnuj;li, 

'•'  Svc    OUT   full   pxainiii.Ttion   tlirre   of  'AS  !,.  T.  n.  s.  204  ;  liickiinl  v.  .Mooif,  3S 

Suiiulers  (1.  To|ni,  4  Ex.  ;J!«ii  ;  Morton  ".  L.  T.  N.  s.  84  ;  I'lige  v.  Morgiiu,  15  Q.  13. 

Tili!M,.tt,  1.-.  (.).  B.  4-.'8     rmker  v.  Wnllis,  Div.  228. 

-  E.  &  B.   21  ;    Nicli.'lsuii   i:   Row.-r,    1  »  4  Kx.  390. 

P"  &    K.    172;    Cu.siU'k   v.    Hr.l.in.son,    1  <  15  Q.  B.  423. 

B.  &  S.  21)y  ;  Tlif  IJo''  Liwl  Miiiiiisr  <'».  v. 
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the  jury,  under  the  facts,  whether  this  was  done  as  an  act  of  ac- 
ceptance, or  for  the  jmrpose  of  preserving  it  for  the  vendor.^ 

Where  wheat,  which  was  purchased  by  verbal  contract,  was 
sent  by  railway,  and,  on  reaching  the  terminus,  was  warehouscj 
in  the  nanie  of  the  vendee,  notice  being  duly  given  to  him  theroul ; 
this,  as  it  puts  an  end  to  the  right  of  stoppm/e  in  fninnlfti,  is  an 
actual  receipt  to  satisfy  the  statute,  even  though  the  vendcu 
should  still  have  the  right  of  rejecting  the  wheat  as  not  Ijoing  the 
goods  he  purchased.^  And  where  the  goods  purchased  were  sent 
to  a  warehouse  named  by  the  vendee,  where  they  were  put  under 
the  control  of  the  vendee  to  await  his  further  directions,  so  as  to 
put  an  end  to  all  the  rights  of  the  sellers  as  the  unpaid  vendors, 
there  was  a  sullieient  actual  receipt  to  satisfy  the  statute.^ 

But  in  Hart  v.  IJush,*  where  the  defendant  at  Lancaster  ver- 
bally ordered  goods  of  the  value  of  more  than  £10,  to  be  sent  to 
him  at  Lancaster  from  London  by  plaintilf,  and  he  directed  that 
the  goods  should  be  sent  by  sea  from  Cf.'s  wharf,  whicii  was  the 
only  wharf  in  London  whence  goods  were  shipped  for  Lancaster; 
and  from  which  wharf  goods  had  previously  been  sent  by  plaintiff 
to  defendant.  I'laintill'  sent  the  goods  to  (l.'s  wharf;  whence  the 
wharfinger  sent  them  by  a  ship,  selected  by  himself,  for  Liver- 
pool ;  but  the  cargo  was  lost  by  the  ship  being  wrecked  on  her 
voyage  from  London  to  Liverpool.  It  was  held  that  this  was  not 
actual  receipt  to  satisfy  the  statute ;  Lord  Campbell,  C.  J.,  saying : 


»  raiker  i'.  WalliM,  5  K.  &  P..  21. 

a  Niehulsoii  v.  Bower,  1  E.  &  K.  172. 
Bui  wlicrc,  ill  Bolton  c.  Tlic  I^uiicasliiie, 
&c.  Ify.  Co.,  I..  11.  1  ('.  P.  i:n,  on  tlio  ar- 
rival of  tiie  goods  at  the  tt'i'iiiiiius  of  tiio 
route,  the  vendee  refused  to  rereivu  tlio 
goods,  wliieli  remained  in  tlie  possession  of 
tlio  carrier,  it  was  held  that  tlie  trimsitus 
had  not  undcsd.  There,  on  .Fuly  12,  18<ii, 
W.  sold  I',  eli'ven  skips  of  lottou  twist, 
tlioii  lyinj;  at  the  ilefemlant's  station  at  S., 
to  be  ileliveied  for  P.  at  15.  station.  Three 
of  the  skips  were  delivered  on  the  22d 
an<l  paid  Un ;  but  P.,  objecting  to  the 
weight  and  <iuality,  deelineii  to  take  any 
more  of  them.  On  Aug.  17,  four  morn  were 
sent  to  B.  station,  and  an  invoice  of  the 
eight  was  sent  to  P.,  witli  an  intimation  to 
him  that  four  had  beiMi  forwarded,  and 
that  the  remaining  f(uir  were  lying  at  S. 
.station,  waiting  his  instructions.  P.  ini- 
ine<liately  returned  the  invoice,  and  wrote 
to  VV.,  saying  that  he  declined  to  take  any 
more  ()f  the  twist.  On  S<'pt.  1,  W.  sent 
an  order  to  .S.  station,  directing  the  de- 
fendants to  di'liver  the  remaining  four 
skips  to  P.  These  were  accordingly  for- 
warded to  B.  station,  and  were  taken  )y 
P. 'a  car-man  to  his  mill,  but  were  imme- 


diately returned  by  P.'s  orders  ;  iin<l  the 
whole  eight  were  sent  liack  by  him  to  S. 
station  to  the  order  of  W.  They  were 
again  returned  by  \V.  to  15.  atatimi  ;  Init 
P.  refusing  to  have  anything  to  do  «itli 
them,  they  remained  there  until  P.'s  !.;iiik- 
ruptcy  on  Oct.  lit,  when  W.  claimed  thiiii. 
It  was  held,  u])on  a  special  case  stateii  in 
an  action  of  trover  by  P.'s  assignee  ii;^:iiiist 
the  railwii  •  company,  in  which  the  ((jiirt 
were  to  draw  inferences  of  fact,  that,  lui- 
(h'r  the  circumstances,  tlu^  Irmisihi.f  was 
never  determined,  and  coiisciiuently,  that 
the  unpaid  vendor,  W.,  had  a  right  t(i  >\'i\^ 
them.  In  .lames  v.  (irillin,  2  .M.  .v  W. 
623,  an  intimation  from  the  vi'iidre  tliat 
he  did  not  intend  to  accept  the  •^noih, 
though  they  were  delivered  at  a  wharf 
where  ho  had  been  accustomed  to  liive 
goods  landed  for  him,  was  held  to  ki't']) 
alive  the  vendor's  right  of  .v/'W"!/'  /"  /'''"■ 
sitit.  See  Whitehead  v.  .ViiderMHi,  I'  M. 
&  W.  .'>29;  Wentworth  v.  Oulhwai'c.  10 
M.  &  VV.  4:5(5  ;  Morgan  i>.  Oath.  ;!  II.. 'i*'. 
748  ;  Dodson  v.  Wentworth,  .5  Sc(.it,  N.  H. 
821  ;  Cusack  r.  Uobinson,  1  15.  >t  S.  'Jliy ; 
Smith  V.  Hudson,  31  L,  .1.  Q.  P..  II.'. 

3  ("usa('k  y.  hobinson,  1  B.  1  S.  2'J'J. 

<  E.  B.  &  E.  494. 
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"All  that  can  be  said  is  that  the  purchaser  licre  named  tho 
wharf,  and  that  tlicre  was  a  delivery  at  that  wharf.  I  think  that, 
will  TO  there  is  a  verbal  contract  and  an  order  to  deliver  to  a  par- 
ticular carrier,  a  delivcrv  to  that  carrier  does  satisfv  the  statute. 
But  ill  the  present  case  there  was  a  delivery  at  the  wliarf  only  ; 
tlie  wliarliu;j:('r  had  only  to  see  that  the  goods  were  properly  put 
(ju  the  wharf  and  hoisted  on  board  ship."  And  where  the  ship  was 
soU'clcd  by  tho  vendor  in  which  the  goods  were  shipped,  the  goods 
being  (.'onsigned  to  a  third  party,  who  notified  the  vendee  thereof, 
this  was  no  actual  receipt  by  tho  vendee,  nor  would  it  have  been 
hail  the  bill  of  lading  been  sent  direct  to  him,  as  the  right  of 
sto/ipdife  in  transitu  \von\d  still  cojitinue ;  unless  he  assigned  the 
1)111  of  lading,  in  which  case  there  would  be  a  constructive  receipt 
of  the  goods  to  satisfy  the  actual  receipt  of  the  statute. • 

Kililtle  c.  Gough,'^  which, on  the  question  of  acceptance,  we  have 
considered  very  fully  in  the  next  preceding  Part,  is,  w  ith  the  cases 
which  have  followed  it  and  recognized  its  correctness,  a  case  of 
the  liighest  importance  on  this  branch  of  the  Statute  of  Frauds. 
It  was  an  appeal  from  the  decision  of  the  Common  l*leas  Division. 
Till'  ilel'endant,  a  maltster,  agreed  to  purchase  of  the  plaintilT,  a 
larmcr,  a  i]uantity  of  barley,  a  sample  of  which  was  produced, 
l)iit  which  was  not  dressed,  at  Sos.  a  quarter,  on  condition  that  it 
siioiild  be  well  dressed.  The  plaintilT  promised  that  it  should  be 
ilivsscd  as  well  as  machine  could  do  it.  A  few  days  afterwards 
the  plaintiff  sent  to  the  defendant  for  some  sacks  in  which  to  send 
tiie  harley,  and  a  quantity  was  sent  to  him  in  the  absence  of  tho 
ilclVndaiit  by  the  defendant's  foreman.  On  the  same  day  tho 
lilainfilT  sent  in  the  first  instalment  of  barley,  thirteen  ipiarters, 
whioh  were  received  by  the  defendant's  foreman,  who  examined 
the  barley,  and  who  returned  a  receipt  with  the  words  "  not  equal 
to  sani])le."  The  defendant  returned  home  late  in  the  evening, 
and  was  informed  of  the  delivery  of  the  barley,  and  on  the  follow- 
in-j:  morning  inspected  the  barley  and  wrote  to  the  plaintiff  in  the 
following  terms:  "1  must  refuse  the  barley,  and  do  not  send  any 
more.  It  is  full  of  grown  corns  and  very  spikey,  and  a  lot  of 
thin,  and  is  not  dressed  as  well  as  machine  can  do  it."  Tho 
plaintiff,  however,  sent  a  second  instalment,  and  also  a  third, 
which  were  also  received,  in  the  al)seii(!e  of  the  defendant,  by  his 
foreman,  and  received  a  receipt  for  each,  with  the  words  "not 
tlri'ssed  well"  for  the  second  instalment,  and  "not  equal  to  sam- 
ple" for  the  third.  The  defendant  wrote  to  the  plaintiff  and 
asked  him  to  take  back  the  barley,  but  the  plaintiff  refused  to  do 
so.  The  defendant  refused  to  pay  for  the  barley,  and  wrote  to  the 
1  Meredith  v.  Mcig,  2  E.  &  B.  364.  *  33  L.  T.  N.  .s.  204. 
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plaint ilY  (liiii  it  wiih  Hliiiidiiif;  in  Mui  ilrfi'ntliint'H  wiirclnHiHi',  at  tlu* 
plaiiilin'H  risk,  ami  NiiWjrcl  to  l)in<  lor  wai'rIioiiNiiiir,  ctf.  In  au 
uclitin  lor  the  pri«*(>,  an  lor  f2;oo<lH  hoM  nn*l  dclivcrnl,  Hit'  jury 
round  dial  till'  Htatiit«<  liati  Ii<<(Mi  romplii'd  willi,uiid  that  tint  Imrlcv 
waH  ('t|iial  to  Hiiinpl*'  and  wrll  dit'Hscd. 

On  intition,  Im'I'oi'c  tli«'  Coiiinioii  IMcas  hivision,  I'or  a  ik'w  trial, 
tli(<  vrrdii't  \v:ih  Hiistaiiu'd.  On  appeal,  to  tlir  (joiirt  ol'  v\pp(>al, 
the  appeal  was  dismissed. 


II 


iM't',  tilt'  at-tiial  rcfi'ipt  wuh  evident;  lint,  al'tt-r  tli<^  at'liial  ri- 


(M'ipt,  tilt'  n-jt't'littii  of  lilt'  frtM)t|s  was  as  dt't'itlfti  as  il  wi-ll  fiailil 
III'.  As  \vt«  liavc  ptiintfti  out  in  Hit'  previous  I'art,  the  mily  pits- 
ttihie  iri'tMiittl  upon  which  this  case  is  sustaiiiahle,  is,  that,  as  a 
piirehase  td'  spet-ilio  f<;ooilH  by  Hainple,  the  piirehase  itst-ll  was  an 
aeeeptaiit'e,  an  approval,  a  reeti^ni/.iii^,  a  taUiii;^  Iti  as  the  suhjcel 
uf  the  I'oiitrael,  td'  tin^  Hpeeilic  ^;«>otlH  l>t»U|:;hl,  aiitl  which,  iil'lir 
t/iii't  (iitiiitf  fiirifif,  etnild  not  l»»^  rejectetl,  it  they  acciniletl  with 
tlic  sample,  ami  wt'i-e,  as  the  jury  in  this  case  loiiml  they  wcic, 
the  very  totals  which  were  piirchasctl.  Ihit  lor  the  iiilrtMliiclinii 
in  the  case  td'  Ijord  Cainpheirs  ntleily  uust)un*l  o/iitrr  tlirtnm  in 
MiU'ton  V.  Tihlietl,'  that,  in  elVtct,  there  can,  under  the  Statute  nl 
Krautis,  he  an  acceptam'c  which  is  ntit  au  aeceplaiice,  lail  which 
may  he  followed  hy  a  rejection,  the  tiecisioii  wtuild  la;  clearer,  as, 
in  so  many  of  the  Knglish  cases,  they  w«)uld  lit;  much  mure  inlcl- 
li^ihle  than  they  are  hut  fiu*  their  ctinloiiiidint::,  as  they  <lt>  in  fact, 
in  Kiiihle  v.  tiou,ii;h,'^  the  acc«'ptanee  and  the  actual  receipt  id'  the 
statute,  as  though  aceeptini;  meant  no  more  than  receiving!:,  and 


wa«  aiwavs  necesHa 


lilv   iuvidveil   in  it.-' 


As  we  hav«>  fully  pointetl  out  in  our  last  preoeilin^  I'art,  theru 
may  he  an  acceptance  of  piotis,  ami  a  refusal  to  receive  them,  as 
there  inijiht  have  been  in  either  Cusack  />.  Ktdiinson,'  Saunders  v. 
Ttipj),'' or  Kihhle  v.  tuuijjh."  Ami,  on  tin*  other  hand,  then;  may 
be  an  actual  receipt,  us  in  llickanl  v.  Moore,'  ami  as  in  many  of 
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III*- ciiscH  rilrd  in  tliirt  mimI  in  (lir  pi'<M;<'iliii|jr  I'ml, ;  ami  yr(,  iiiHlt'iul 
III  nil  ii<'ci'|itanr<i  of  IImiiii,  an  almoliitn  rcjcrlinii  ot  IIhi  ^[mimIh. 
Tliis  limy  Im-  wIiito  i\\rvr.  has  Imtii  a  |)iin-li!iK)',  lnit  iirit,lii-i'  Ity 
h:iiii|iIi',  or  olhrrwiHc,  ol  HiMicilio  ^[immIh,  ami  IIh*  ^dmiIh,  on  itTfipt, 
iiiiiy  l»»'  ifl'iist'd  a('(M'|»(,anc,«) ;  »»r,  il  may  !»•■,  wlicrn,  l»y  |iiircliaH<i  l»y 
siiiii|il<',  or  nllin-wis*',  lli<'n>  Icm  Ihm'ii  a  piin-liaHi;  of  H|MM-irK^  ^imiiIh, 
iiinl,  nil  I'lci'lpl,  it,  Hliall  liiivo  Ihtii  foiiiKl  lliiil.  til*'  p'oimIh  arr  not 
till'  s|ii'cilii;  huimIh  |>iin;liaKi'<|  ;  in  llii;  on<-  ruHt;,  not  Ixin^  a  part  of 
till'  ilr.siiMiuttMl  );;oo(Ih  piircliasnl,  ami,  in  t.ln-  oIIht,  not,  arconl- 
iii'j;  In  IIk'  sampltt;  no  as,  in  n<-itli*>r  raHi-,  to  Im-  a  part  of  tlio 
:i|>|ii  o\('t|,  actM-ptcd,  roco^ni/.cd  ^oodw  as  the  wvy  Hiil)i<-i;t  of  iliu 
niiitrac.l. 

Kill,  in  this  is  not.  involvrd  IIk;  a('l:^p^itl^^  and  also  its  v.xnv.t 
iijipusilt*,  IIm!  rrjiTlin^  of  tlat  saim^  ptods.  Tin'  rrrfivin^  is  not 
IJic  :icccplin^.  'I'lir  rrjc<;lin)^  is  not,  Ihi;  rcfiiHal  to  rrccivr,  hut,  it 
istlif  nfiisal  fo  atM'.cpt.  'riicir  may  hr  i.\u'  rij^lit,  to  acrcpt  or  tlirj 
rii;lil.  to  n-jccf,  lint  tlii'i'o  c.aniiof  lir  both  an  aiMtrptaiiiM-  and  a  ro- 
i*'i-tiiiii  of  tim  sainr  snhji'<'.t,  altlioii;;li  Mit;rt!  niay  In-  a  rf<;i;ipl,, 
wliicli,  \\  hern  thi'id  has  Itcrii  no  prrrrdin^  or  concurring' aiHM'pt- 
iiiii'i',  may  he  follo\v<Mi  by  cither  an  ai^ucptaiicc  or  a  rejection,  hut 
iiiil  liy  holh.  Clearly,  lliiin;  cannot,  he  an  acceptance  and  a  ri;jec- 
tiiiii  liolh  of  the  saim;  siihject,  within  the  meaning  of  the  Statuto 
III  iMaiids.  All,  in  facl,  that.  Kihhh;  /'.  <ion^h'  holds  is,  that,  t.ho 
piiiils  were  actually  rccteiviid  ;  thai  th(!y  wens  H[)e«^ilic,  jroods  pnr- 
I'liaseil  hy  sample,  which  was  itself  an  acceptance  of  them;  and 
that,  thcrelort!,  on  their  lu^tnal  receipt,  they  could  not  he  rejei;t(!d, 
il  they  accorded  with  the  sample,  and  were,  therefore,  the  v(rry 
iriMids  which  were  pnrchaseil,  approved,  a^fieed  ii|)on,  idenlilicd, 
icciiirnised,  taken  to,  a(!C(!ptcd,  as  tlii!  very  siiliject  of  the  (;ontnict 
lii'lwcen  the  parties;  and,  tlierefore,  the  reipiirements  of  tla;  stat- 
ute of  an  acceptance  and  an  uidnal  receipt  having  heen  nutt,  tliij 
I'nntnict  was  to  he  "deemed  jrood^"  and  the  ij,oo(|s  could  not  there- 
alter  h(!  rcjectcil,  and  tlu;  contract  rescinded,  simply  at  the  will  of 
one  of  the  parti(<s.  Ihit,  on  tin*  other  liand,  notwillistandin^;  the 
('oiilriKit,  hilt  in  virtue  tliereof,  after  the  actual  receipt,  if  tla;  ^'oods 
were  not  the  specilic  ^oods  which  were;  l)oii<.dit,  whether  hy  sam- 
ple or  oth(M"wise,  they  could  he  reje(;led,  he(!ause  th(!y  had  n(,'vcr 
Imim  acM'ptcd,  and,  like  any  other  unaccepted  jroods,  (;ouId  still 
1)1!  rejected,  not  withstanding  tJie  actual  receipt,  hccause  tiie  statute 
ro(iiiires  that  they  shall  he  as  well  aci'(!pt<'(l  as  actually  receiv<'d. 

We  dwell  on  this  suhject  because  of  its  importance  ;  and  b(!cauHc 
oven  in  this  late  and  iin[)()rtant  case,  which  we  think  is  undoiibt- 
t'dly  Well  decided,  although  (and  from   the  fallacious  reasoning 

»  38  L.  T.  N.  H.  204. 
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with  which  it  abounds  it  is  not  at  all  a  matter  of  surprise  that  he 
should  have  done  so)  we  find  Bramwell,  L.  J.,  who  was  one  of 
the  judges  who  decided  Kibble  v.  Gough,i  throwing  doubt  in  Rick- 
ard  V.  Moore 2  on  his  own  decision  in  Kibble  v.  Gough  ;  yet  it  fairly 
abounds  in  fallacies,  —  not  only  approving  the  utterly  unsound 
obiter  dictum  of  Lord  Campbell  in  Morton  v.  Tibbett,^  that,  in 
effect,  there  can  be,  under  the  statute,  both  the  acceptance  and 
the  rejection  of  the  same  goods,  but  (not  seeming  to  comprehend 
the  difference  between  the  rejecting  goods  which  have  not  been 
accepted  and  the  contradiction  involved  in  both  accepting  and 
rejecting  the  same  goods)  stating  principles  which  are  entirely 
unsound.  The  decision  in  Kibble  v.  Gough  we  think  entirely 
sound,  and  the  case,  on  that  account,  a  most  valuable  one. 
We  think  much  of  the  reasoning  in  it  is  grossly  unsound,  and 
calculated  to  perpetuate  error.* 


1  38  L.  T.  N.  s.  204. 

2  Id.  841. 

»  1.5  Q.  B.  428. 

♦  We  have  not  only  the  fallacy  of  Brett, 
L.  J.,  referretl  to  in  our  note,  ante,  p.  460,  of 
confoundino;  acccptanco  with  receipt,  but 
the  great  mass  of  liis  judgment  is  based  on 
the  palpable  contradiction  that  there  can 
be  an  acceptance  and  a  rejection,  und(.'r  the 
statute,  of  the  same  goods.  In  the  first 
part  of  his  judgment,  lirett,  L.  J.,  states, 
not  with  absolute  accurac\',  but  with  not 
much  incorrectness,  the  right  of  the  ven- 
dee to  reject  goods  after  theii'  receipt, 
which  have  been  bought  by  sample,  and 
which  (to  not  conform  to  the  sami)le.  He 
proceeds  :  "  Tlit-re  must  be  an  acceptance 
aud  an  actual  receipt ;  no  absolute  accept- 
ance, but  an  acceptance  which  could  not 
liave  been  made  except  on  admissim  of  the 
contract  and  the  goods  sent  under  it.  I 
.im  of  opinion  that  there  was  a  sulficicnt 
acceptance  under  the  statute  of  frauds,  al- 
though there  is  a  pmcer  of  rejection,  'Hiat 
seems  to  me  to  be  the  decision  in  Morton 
V.  Tibbett,  15  Q.  W.  4-J8,  and  in  Cusack  v. 
Robinson,  1  B.  &  S.  I'M."  It  is  diliicult 
here  to  understand  what  lirett,  L.  J. 
means,  because  Cusack  v.  Robinson  holds 
that  there  was  au  acceptance,  and  no 
power  of  rejection,  —  a  power  to  refiif-c  to 
receive,  but  no  power  to  not  accept,  or  to 
reject  ;  there  having  been  an  acceptance, 
which,  however,  might  have  been  followecl 
by  a  refusal  to  receive.  As  Brett,  L.  J., 
had,  however,  previously  confounded  ac- 
cepting with  receiving,  he  may  be  further 
confounding  rejecting  with  the  refusal  to 
receive,  treating  it  rather  as  the  converse 
of  the  actual  receipt  of  the  statute,  than  of 
the  accepting  which  is  also  required. 
Taking  his  judgment,  however,  as  a  whole, 
it  is  diliicult  to  make  any  sense  of  it.     lie 


proceeds:  "Blackburn,  J.,  cites  Morton 
V,  Tibbett  with  approbation.  Hut  tlie 
most  remarkable  appi'obation  of  Morton  v. 
Tibbett,  is  by  Cromptoii,  J.,  in  Cunic  y, 
Anderson  (29  L.  J.  N.  s.  87  Q.  B.),  when 
citing  from  Lord  Campbell's  juilgnn'nt; 
'  After  a  careful  review  of  the  cases,  the 
court  came  to  the  conclusion  (which  in 
this  court  must  be  considered  the  law  of 
the  land)  that  in  order  to  make  an  acoi'jit- 
ance  and  receipt  within  the  stat\ite  of 
frauds,  it  was  not  necessary  that  the  vi'n- 
dee  should  have  done  anything  to  prerhule 
himself  from  objecting  to  the  gooils.' 
Tiiat  was  the  decision  in  Morton  r.  Tib- 
bett [In  Morton  i\  Tibbett,  as  wc  li.ive 
shown,  (inte,  j).  376  e.t  seq.,  there  wen-  a  re- 
C(upt  and  an  acceptance  of  bulk  saniplcs,  a 
])art  of  the  goods  ;  and  there  was  an  actual 
receipt  of  the  residue,  •rnd  such  a  di-iiKn;,' 
therewith,  a  taking  thereto,  as  owiiei',  by 
a  sale  and  change  of  destination,  as  ini[ilii(l 
an  acceptance  ;  and  it  was  held  that  tliu 
vendee  was  therealter  bound  by  his  con- 
tract, which,  under  tlie  statute,  was  to  be 
"deemed  good,"  and  that,  thercartcr,  lie 
had  no  power  of  rejection  within  the  .n'an- 
ing  of  the  statute]  ;  and  from  the  discussidn 
of  to-day,  I  see  reason  to  be  more  sutislii'd 
than  ever  with  it.  Having  consideivil  all 
these  cases,  1  think  tlie  decision  in  Morton 
V.  Tibbett  is  right,  and  that  such  an  an- 
ceptance  is  sutticient,  although  the  ]inr- 
chaser  in  certain  cases  [namely,  wliciv 
there  has  been  no  acceptance,  notwith- 
standing the  actual  receipt]  may  still 
have  his  right  of  rejection.  Here  tlicrv 
was  [sic]  sufficient  receipt  and  acccptani n 
[here,  apparently,  rather  using  thesi'  woiils 
as  the  e(piivalent  of  delivery  and  rccciiit] 
to  ]iass  the  property,  and  *hei'e  was  a 
binding  contract  [then,  clearly,  there 
were  tlie  acceptance  and  actual  receipt  of 
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Our  reasoning  is  also  sustained  by  the  next  succeeding  case  of 
Rickard  v.  Moore.^    In  this  case  there  was  a  sale  to  the  dofcnd- 


Ui'i'o   was  II 


the  statute,  and  that  ended  it.  The  con- 
truet  was  theii  to  be  "  deemed  good  "]  ;  and 
tlie  (|iii'stioii  is,  can  an  action  be  nmin- 
tiiiiR'd  lur  the  iirice  of  the  goods.  Now, 
tlie  liist  lot  WHS  actually  delivered,  and  I 
shall  use  the  term,  actually  received, 
[t'roiii  which,  evidently,  he  implies  that 
wliicli  lie  ignores,  actual  acceptance.]  The 
coods  weie  sold  by  valid  contract  [itself 
an  accciitancc],  actually  delivered  and 
reicivi'd,  and  after  this  the  vendee  objects 
to  tlieni  [as  clearly  he  might,  if,  by  the 
very  sah'  of  these  specitic  goods  b}'  sample, 
he  had  not  already,  within  the  meaning 
of  the  statute,  and  of  the  term  at  com- 
mon law,  already  "accepted"  them].  If 
they  had  not  been  ecjual  to  the  satiiple,  I 
say  tliat  it  was  not  even  then  too  late  to 
objfft ;  but  they  were  equal  to  sample, 
anil  they  were  dressed.  Isow,  where  by  a 
contract  under  which  there  is  a  right  to 
reject,  and  there  has  been  an  actual  deliv- 
ery aiul  an  actual  receipt,  and  the  state  of 
the  goods  is  such  as  to  give  no  right  to  re- 
ject, any  attempt  to  reject  them  without 
such  rif,'ht  is  futile,  and  the  goods  are 
goods  not  only  sold,  but  sold  and  deliv- 
ered ;  and  this,  I  think,  is  the  case  here." 

All  this,  making  allowance  for  the  con- 
fusion of  Brett,  L.  J.,  with  reference  to  the 
essentially  different  things  of  the  accept- 
ance and  the  actual  recei|it  of  the  statute, 
might  be  construed  to  mean,  and  if  so, 
would  be  entirely  correct,  that  where  there 
has  been  a  receipt  and  no  acceptance,  there 
there  may  be  a  rejection.  This  will  help 
to  clear  u})  the  confusion.  Thus,  where 
there  have  been  an  acceptance  and  actual 
receipt,  there  there  can  be  no  rejection. 
But  where  there  has  been  an  actual  receipt, 
and  no  accejitance,  there  there  may  be  a 
rejection.  This,  unquestionably,  is  the 
clear  law  of  the  statute.  And,  after  the 
accefitance  and  actual  receipt  of  the  stat- 
ute making  the  contract  to  be  "deemed 
gooil ; "  and,  dehors  fraud,  preventing  its 
rescission  or  the  subsequent  rejection  of 
the  goods,  at  the  will  of  one  of  the  parties 
to  the  coiiti'act,  yet  the  vendee,  as  at  com- 
mon law,  would  have  his  rights  and  reme- 
dies as  to  any  express  or  implied  warranty 
connected  with  the  sale  of  the  goods  which 
had  been  accepted  and  actually  received. 

Braniwcll,  L.  J.,  and  Cotton,  L.  J.,  are 
as  unsound.  Tiie  latter  says  :  "  Is  there 
a  contract  un<ler  the  statute  of  frauds  ? 
It  is  an  undoubted  fact  that  there  is  here  a 
verbal  contract,  but  there  must  also  be  an 
acceptance  and  a  receipt.  There  is  cer- 
tainly a  receipt  here,  but  is  there  an  ac- 


ceptance ?  I  quite  agree  with  the  princi- 
ples laid  down  in  Morton  v.  Tibbett,  15 
Q.  B.  428.  The  object  of  the  statute  is 
that,  where  there  was  no  contract  in  writ- 
ing, there  must  be  some  overt  act  to  ren- 
der the  bargain  'jinding.  The  court  will 
look  at  parol  evidence  of  a  contract  when 
the  statute  is  satisfied.  All  that  is  wanted 
is  a  receipt,  and  such  an  acceptance  of  the 
goods  as  shows  that  it  has  regard  to  the 
contract,  but  the  contract  may  yet  be  left 
open  to  objection  ;  so  that  it  would  not 
preclude  a  man  from  exercising  such  a 
power  of  rejection  ; "  i.  e.  there  could  be 
an  acceptance,  and  at  the  same  time  its 
exact  opposite,  a  refusal  to  accept, — a 
rejection  ! 

So  Bramwell,  L.  J.  ;  "A  man  may  ac- 
cept goods  [had  he  here  said  receive  goods, 
instead  of  accept,  this  part  of  his  judgment 
at  least,  would  have  been  quite  accurate] 
without  losing  his  right  of  objection  to 
them  ;  there  must  be  such  an  acceptance 
to  satisfy  the  statute  as  amounts  to  a  recog- 
nition of  the  contract  between  the  jiarties  ; 
and  I  can  quite  understand  that  there  may 
be  a  delivery  without  an  acceptance  by  the 
vendee,  and  without  a  recognition  on  his 
part  that  he  has  bought  the  goods."  Sub- 
stituting, as  we  have  suggested  "  receive  " 
for  "  accept "  in  the  above,  and  all  the  er- 
ror is  eliminated  from  the  [laragraph. 

The  following,  then,  arc  perfectly  sound 
propositions  :  Fir.st.  A  man  may  receive 
goods  without  losing  his  right  of  objecting 
to  them.  Second.  An  acceptance  is  a  rec- 
ognition, an  acknowledging,  an  approving, 
a  taking  to  as  the  very  subject  of  the  con- 
tract, of  the  goods  wliich  have  been  pur- 
chased under  the  verbal  contract.  And 
therefore,  Thirdly :  There  may  be  a  deliv- 
ery without  an  acceptance  by  the  vendee, 
and  without  a  recognition  (an  acknowl- 
edging, a|)proviiig,  accepting),  on  his  part 
that  he  has  bought  the  goods.  To  which 
we  may  add,  Fourthlij  :  Antl  hence,  where 
there  has  been  but  a  rece'iit,  and  no  accept- 
ance, prior,  concurrent  with,  or  following 
the  actual  receijit,  and  no  dealing  with  the 
goods  by  the  vendee,  or  laches o\\  his  pari, 
from  which  an  acceptance  may  be  implied, 
the  goods  may  be  rejected,  as  they  may  be 
if  (having  been  bought  by  sample,  or  being 
specific  goods,  they  have  thus  been  recog- 
nized, approved,  accepted,  as  the  subject  of 
the  contract)  after  their  receipt  shall  have 
proved  not  to  be  the  specific  goods  pur- 
chased or  not  to  conform  to  the  sample. 

These  propositions  are  amply  sustained 
by  the  actual  holding  in  Kibble  i".  Gough, 
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ant  by  sample,  in  July,  of  six  bales  of  wool.  On  the  27th  tlie 
defendant  received  an  invoice  of  the  wool,  which,  shortly  after, 
arrived  at  the  railway  station  at  the  defendant's  place  of  business. 
On  the  31st  he  removed  it  from  the  station  to  his  own  premises, 
where  he  examined  it,  and  found  it  inferior  to  sample,  and  imme- 
diately wrote  the  plaintiff  (the  vendor)  to  that  effect.  The  phiin- 
tiff  answered  by  letter  on  *'ie  1st  of  August.,  claiming  that  the 
wool  was  equal  to  the  sample,  —  the  letter  arriving  at  its  destina- 
tion in  the  defendant's  absence.  On  his  return  on  the  4tli,  lie 
submitted  the  wool  to  further  inspection,  and  finding  his  previous 
view  confirmed,  returned  the  wool  to  the  railway  station,  and 
advised  the  plaintiff  that  he  refused  to  accept  it.  There  was  also 
some  evidence  tliat,  between  the  31st  July  and  the  4tli  August, 
the  defendant  had  offered  the  wool  for  sale.  In  an  action  for  tlie 
price  the  statute  was  relied  on.  The  jury  found  that  the  goods 
were  not  equal  to  sample,  and  the  verdict  and  judgment  were  for 
the  defendant.    On  appeal.  Kibble  v.  Gough  ^  was  relied  on ;  and 


38  L.  T.  N.  s.  204,  and  tlio  following 
further  from  Bi'.iniweli,  L.  J.,  is  only  cor- 
rect so  far  as  it  accords  with  the  above 
propositions,  and  with  the  comments  in 
the  two  paragraphs  immediately  preceding 
this :  "  But  in  this  case  the  goods  had 
been  brought  to  the  defendant's  warehouse, 
and  were  received,  not  by  the  defendant 
himself,  but  by  a  person  in  whom,  as  the 
evidence  showed,  he  put  trust  and  confi- 
dence, and  this  person  compared  the  barley 
with  the  sample  and  took  it  in.  There  is 
no  doubt  whatever  that  he  received  it. 
Suppose  that  the  defendant  himself  had 
been  present,  the  question  would  be  just 
the  same,  and  it  can  make  no  difference 
that  his  manager  received  the  goods.  It 
is  to  be  remembered  that  these  ivere  specific 
goods.  I  am  of  opinion  that  there  is  suffi- 
cient evidence  of  acceptance.  The  defend- 
ant might  have  eomplaiiipd  just  as  though 
there  had  been  a  contract  in  writing,  if 
tlic  goods  were  not  up  to  sample.  There 
may  be  defects  in  gooils  which  are  not  as- 
certainable on  inspection,  or  which  recpiire 
an  elaborate  inspection  or  which  reijuire 
the  goods  to  be  used  before  the  defects  can 
be  discovered,  so  as  not  to  preclude  suffi- 
cient evidence  to  take  the  case  out  of  the 
statute." 

It  is  not  at  all  a  matter  of  surprise,  we 
think,  after  such  "  reasoning  "  as  the  case 
contains,  that  Kibble  v.  Gough,  though 
thoroughly  well  decided,  and  expressly  ap- 
proved  and  distinguished  in  Page  t>.  Mor- 
gan, l.")  Q.  B.  Div.  228,  from  Rickard  v. 
Moore,  38  L.  T.  n.  s.  841,  should,  in  this 
latter  case,  be,  as  it  is,  doubted  by  even 
Bramwell,  L.  J.,  himself,  so  entirely  un- 
sound and  irrational  is  much  of  the  reas- 


oning, like  that  of  Lord  Campbell  in 
Morton  v.  Tibbett,  15  i}.  U.  428,  wlii(.li  it 
contains.  From  the  general  reasoning  in 
Kibble  V.  Gough,  38  L.  T.  n.  s.  204,  and 
from  the  express  approval  in  it  of  the  un- 
sound, extra-judicial  view  of  Lord  (.'amp- 
bell  in  Morton  v.  Tibbett,  15  Q.  15.  42S, 
that  there  may  be  an  acceiitance  and  also 
at  the  same  time,  its  exact  oppo.site,  a 
rejection  (a  refusal  to  accept),  of  tlie  same 
goods,  we  should  have  been  pre]i:iriHl  to 
expect  that  Kibble  v.  Gough  would  have 
held  that  the  goods  in  that  case,  tlioiif^h 
they  had  been  accepted,  might,  nutwitli- 
standing  the  acceptance,  have  been  also 
rejected;  i.e.  both  accepted  and  rejected. 
But,  on  the  contrary,  the  rationak  of 
Kibble  v.  Gough  really  is,  that  the  floods, 
having  been  accepted,  being  specitic  goods 
bought  by  sample,  and  thus,  by  tlml  very 
act,  accepted,  —  recognized  as  the  very 
subject  of  the  contract,  — could  vd,  alter 
their  actual  receipt,  be  rejected  ;  altlii>ni,'li 
with  the  greatest  promptness,  iinnieiliately 
after  their  receipt,  the  vendee  did  all  in 
his  power  to  reject  them.  Yet  bad  they 
not  conformed  to  sample,  as  they  would 
not  then  have  been  the  goods  wliicli  liad 
been  select(!d,  recognized,  acceptiMl,  as  the 
very  subject  of  the  contract,  as  tliey  had 
not  been  accepted,  they  could,  after  ami 
notwithstanding  their  actual  rcc(i|if,  lie 
summarily  rejected.  The  actual  lioldiiig 
in  this  case,  o]>posed  to  the  reasoning  ot 
Lord  Campbell  in  Morton  v.  Tibbett,  and 
to  Bramwell,  Brett,  and  Cotton,  L.  .1.'.,  in 
Kibble  v.  Gough  itself,  fully  sustains  the 
whole  trend  of  our  reasoning  in  this  and 
in  the  next  preceding  Part. 
1  33  L.  T.  N.  s.  204. 


■illl 


PART  VII.] 


THE  ACTUAL  RECEIPT. 


465 


it  was  claimed  that  there  had  l)cen  an  acceptatice  and  actual 
rect)il)t  by  the  defendant.  Here,  the  case  essentially  differs  from 
the  facts  in  Kibble  v.  Gough.  In  that  case  the  very  goods  — 
s]ieci(ic  goods  purchased  by  sample  (In  itself  an  acceptance  by 
the  vendee,  —  a  "  recognition  that  he  had  bought  the  goods,"  to 
use  the  words  of  Uramwell,  L.  J.,  in  Kibble  v.  Gougli)  —  were 
actually  received,  and  hence,  having  been  accepted  and  received, 
could  not  be  rejected ;  although  in  Rickard  v.  Moore,  whore 
J)iamhall,  L.  J.,  confessing  himself  puzzled  "  as  to  what  consti- 
tutes '  acceptance  '  within  the  Statute  of  Frauds  "  (in  accordance 
with  his  unsound  reasoning  in  Kibble  v.  Gough,  which  evidently 
shows  that  he  was  "puzzled"),  inthnates  that  in  Kibble  v.  Gougli 
there  might  have  been  both  an  acceptance  and  (at  the  same  time) 
its  exact  opposite,  —  a  rejection  of  the  identicil  goods  which  had 
been  accepted.  But,  in  Rickard  v.  Moore,  the  goods,  not  having 
hecu  equal  to  samitle,  were  not  the  goods  which  were  purchased, 
approved,  recognized,  taken  to  as  the  very  subject  of  the  sale, 
acce[)tcd  ;  and  hence,  not  having  been  accepted,  could,  even  after 
their  actual  receipt,  be  rejected.  And,  as  both  acceptance  and 
actual  receipt  are  required  to  satisfy  the  statute,  not  having 
heen  accepted,  but  having  been,  on  the  contrary,  rejected,  there  was 
no  contract  to  be  "  deemed  good  "  under  the  statute.  The  Court 
of  Appeal,  in  what  we  think  is  the  perfectly  well-decided  case  of 
Rickard  v.  Moorc,^  affirmed  the  judgment  of  the  court  below. 

Kibble  v.  Gough '-^  and  Rickard  v.  Moore  ^  arc,  we  think,  both 
well-decided  cases.  Where  the  two  cases  essentially  differ  is, 
that  in  the  former  there  was  a  purchase  by  sample  of  sjtccific 
goods  (itself  an  acceptance),  and,  on  the  actual  receij)t  ol  those 
very  goods,  which  had  been  the  special  subject  of  the  contract,  they 
could  not  be  rejected,  as,  by  their  very  purchase,  they  had  been 
approved,  recognized,  accepted  as  the  very  sul)ject  of  the  pur- 
chase, and,  therefore,  could  not  be  both  accepted  and,  at  the  same 
time,  its  exact  ()pi)osite,  —  rejected. 

But  in  Rickard  v.  Moore*  the  purchase  was,  also,  a  ))urchase  by 
sample  of  specific  goods,  —  itself  an  acceptance,  a  reeognitiou,  an 
assenting  to  of  those  very  goods;  and  hence,  after  their  actual  re- 
ceipt, having  been  accepted,  they  could  not  have  been  rejected. 
Rut,  in  fact,  they  never  were  actually  received.  The  goods 
which  were  actually  received  were  not  the  goods  which  had 
been  approved,  recognized,  assented  to,  accei)ted,  but  entirely 
different  goods,  not  according  with  the  sample ;  and,  hence,  not 
having  been  accepted,  could  be,  as  they  were,  rejected.     But  for 
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this  distinction,  Bramwell,  L.  J.'s,  doubts,  in  Rickard  v.  Moore, 
of  the  soundness  of  his  own  holding  in  Kibble  v.  Gough,  would 
have  been  quite  well  founded ;  for,  after  the  actual  receipt  of 
the  goods,  the  acts  of  rejection  in  Kibble  v.  Gough  were  both 
more  prompt,  more  decided,  and  in  every  way  less  c(iuivocal  than 
in  Rickard  v.  Moore.  But,  in  Rickard  v.  Moore,  the  right  of 
rejection  remained  after  the  actual  receipt,  because  the  goods 
received  were  not  the  goods  which  were  purchased ;  and  hence 
they  had  never  been  accepted,  recognized,  approved,  assented  to 
as  the  very  subject  of  the  purchase.  In  Kibble  v.  Gough,  on  the 
contrary,  they  were  the  very  goods  which  were  purchased,  ac- 
cepted, approved,  recognized,  assented  to,  adopted  as  the  very 
subject  of  the  purchase ;  and  hence,  after  having  been  actually 
received,  having  been  accepted,  necessarily  could  not  be  the  sub- 
ject of  the  very  opposite  action,  —  rejected. 

The  distinction  we  have  drawn  betweed  Kibble  v.  Gough  ^  and 
Rickard  v.  Moore  ^  is  fully  sustained  by  the  latest  English  decision 
(a.  d.  1885) ;  that  in  Page  v.  Morgan,^  although  there,  as  in  so  many 
of  the  English  cases,  there  is  still  the  assumption  that,  with  respect 
to  the  same  goods,  under  the  same  contract,  there  can  be  nnder 
the  statute  both  an  acceptance  and  its  exact  opposite,  a  rejection. 
But  the  case  itself,  quite  in  harmony  with  the  perfectly  consistent 
cases  of  Kibble  v.  Gough  and  Rickard  v.  Moore,  is,  we  think,  un- 
questionably well  decided. 

Here,  as  in  the  two  previous  cases,  the  sale  was  of  specific  goods, 
by  sample.  The  wheat  which  was  the  subject  of  the  sale  was 
bought  by  verbal  contract,  by  the  defendant  from  the  plaintiff. 
It  was  shipped  by  the  plaintiff  to  the  defendant's  mill,  on  a  canal 
barge,  arriving  at  the  mill  on  the  evening  of  March  25.  At  8 
o'clock  on  the  morning  of  the  26th,  some  of  the  sacks  of  wheat 
were  hoisted  out  of  the  barge  to  the  mill  and  examined  by  the 
defendant's  foreman.  After  twenty-four  sacks  had  been  hoisted 
up  and  examined,  the  foreman  sent  for  the  defendant,  who  went 
to  the  mill,  and  inspected  the  twenty-four  sacks,  and  fourteen  ad- 
ditional which  he  had  hoisted  up  for  examination,  and  then,  at  9 
o'clock  on  the  same  morning,  he  told  the  bargeman  to  send  up  no 
more,  as  he  said  the  wheat  was  not  equal  to  sample.  The  defend- 
ant then,  on  the  same  day,  notified  the  vendor's  agent  at  a  neigh- 
boring town  that  the  wheat  was  not  equal  to  sample,  and  that  he 
should  not  take  it.  Some  days  afterwards  the  wheat  was  returned 
by  the  defendant  to  the  barge,  and,  the  plaintiff  refusing  to  take 
it  away,  it  remained  there  until  after  action  was  brought,  when  it 
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was  sold  by  the  order  of  a  judge,  and  the  proceeds  paid  into  court. 
The  jury  found  that  the  wheat  was  equal  to  sample,  and  the  ver- 
dict was  for  the  plaintiff,  which  was  sustained  by  the  Court  of 
Appeal,  allirming  the  decision  of  the  Queen's  Bench  Division. 

JJere,  the  rejection  of  the  goods,  after  their  actual  receipt,  was 
miicli  more  prompt  and  decided,  and  in  every  way  less  equivocal, 
tliiiu  in  llickard  v.  Moore.^  In  fact,  the  goods  were  absolutely  re- 
jected, as  far  as  tliat  was  at  all  possible,  before  they  were  fully 
received.  All  the  difference  between  this  case  and  llickard  v. 
Moore  is,  then,  as  regards  their  acceptance,  that  in  Page  v.  Mor- 
gan the  jury  found  that  they  were  the  actual  goods  bought,  and, 
by  that  very  act,  therefore,  were  accepted  as  such,  and  hence, 
being  those  identical  goods,  could  not,  after  their  actual  receipt, 
be  rejected  on  the  ground  that  they  were  not  the  gctods  purchased, 
wlien,  in  fact,  they  were ;  while,  in  Rickard  v.  Moore,  the  goods 
received  never  having  been  accepted,  —  those  delivered  not  ac- 
cording with  the  sample,  being  not  the  same  as  those  bought,  — 
after  their  actual  receipt  they  could  be  rejected,  never  having 
been  accepted,  and,  therefore,  there  was  no  contract  which  under 
the  statute  could  be  "  deemed  good." 

But  in  Page  v.  ]\Iorgan,  the  very  goods  which  had  been  pur- 
chased, being  thus  approved,  recognized,  accepted  as  such,  having 
been  actually  received,  there  was  then  a  contract  " deemed  good" 
under  the  statute,  and  hence  they  could  not  thereafter  be  rejected, 
as  the  contract,  being  then  "  good,"  under  the  statute,  could  not 
bo  rescinded  at  the  will  of  merely  one  of  the  i)arties  to  the  con- 
tract. But,  obviously  and  conclusively,  there  could  not  have  been, 
as  it  is  falsely  reasoned  even  in  Page  v.  Morgan  that  there  might 
have  been,  first,  the  actual  receipt  and  the  acceptance  under  the 
statute,  causing  the  contract  to  be  "  deemed  good,"  —  absolutely, 
conclusively,  unchangeably  "  good,"  —  and,  at  the  same  time,  in 
respect  to  the  very  same  goods,  also  the  exact  opposite  of  an  ac- 
ceptance, a  rejection  of  the  goods  on  the  ground  that  the  contract 
was  not  to  bo  deemed  good. 

So,  while  we  think  the  cases  of  Kibble  v.  Gough,  Rickard  v. 
Moore,  and  Page  v.  Morgan  are  all  well  decided  ;  and,  as  regards 
the  rotlo  decidendi  of  these  cases,  that  they  are  in  the  strictest  har- 
mony with  each  other ;  yet  we  think  they  abound  in  unsomid  rea- 
soning, the  result,  as  Bramwell,  L.  J.,  himself  put  it  in  Rickard  v. 
Moore,-  of  their  being  "  puzzled  as  to  what  constitutes  acceptance 
within  the  Statute  of  Frauds,"  and  of  the  confusion  running 
through  a  whole  century  of  the  English  cases,  resulting  from  their 
treating  the  acceptance  and  the  actual  receipt  as  being,  as  the 

1  38  L.  T.  N.  s.  841.  «  38  L.  T.  K.  s.  at  p.  842. 
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judges  in  some  of  the  cases  expressly  state,  and  in  very  many 
more  of  tliem  imply,  "essentially  the  same;"  when,  in  fact, 
they  are  essentially  dil'fcrcnt,  because  the  statute  renders  it  ne- 
cessary that,  to  make  the  verbal  contract  be  deemed  go(Kl,  the 
vendee  must  "  accept  some  part  of  the  goods  sold,  and  adualli/ 
receive  the  same." 

We  think  it  clear,  then,  that  the  vendee  may  accept  goods  iiml 
refuse  to  receive  them  ;  that  he  may  receive  goods,  vvhicli  he  has 
not  accepted,  and  refuse  to  accept  them,  or,  which  is  the  same,  re- 
ject them  ;  but  that  he  cannot  receive  goods,  accept  them,  and 
reject  them.  Reasoning  to  the  contrary  is,  we  think,  simply  atro- 
cious, no  matter  in  what  courts  or  with  what  judges  it  may  be 
found  ;  and  the  result  of  such  reasoning  is  so  entirely  unrotisou- 
ablc  a  construction  of  the  Statute  of  Frauds,  as  necessarily  and 
naturally  to  "  puzzle  "  and  involve  in  jialpable  absurdity  those  who 
have  resorted  to  it,  as  has  been  done  in  so  many  of  the  English 
cases  on  the  subject. 

We  state  the  remainder  of  the  English  cases  on  the  actual  re- 
ceipt of  the  statute. 

In  Hunt  V.  llccht^  the  defendant  agreed  to  purchase  some  bones 
to  be  selected  out  of  a  heap,  which  he  authorized  to  be  received 
by  a  wharfinger.  The  vendor  accordingly  sent  a  quantity  of 
bones  to  the  wharfinger,  but  on  the  following  day,  the  vendee 
examined  the  bones  and  refused  to  accept  them,  on  the  ground 
that  they  were  not  the  bones  he  had  bargained  for.  The  court 
held  that  although  there  was  an  actual  receipt  of  the  bones,  as 
they  were  not  the  bones  which  were  bouglit,  they  were  not  accept- 
ed, and  could  be  rejected.  Pollock,  C.  B.,  said  :  "  All  that  the 
defendant  agreed  to  buy  was  a  quantity  of  bonos  of  a  particular  de- 
scription, to  be  separated  from  others  in  the  heap.  He  afterwards 
sent  to  the  plaintiff  a  note  addressed  to  a  wharfinger,  authorizing 
the  latter  to  receive  and  ship  the  bones ;  but  wlien  the  defoMdnnt 
saw  them  at  the  wharf,  he  found  that  they  did  not  corrospoud 
with  his  order  and  refused  to  accept  them.  Tlicrefore,  tililiough 
there  was  a  receipt  of  the  goods  by  a  person  who  had  authority 
from  the  defendant  to  receive  them,  there  was  no  acceptance."  - 


»  8  E.\.  814. 

2  Martin,  15.,  in  Hunt  v.  Heclit,  8  Ex. 
814,  saw  tiiat  an  acceptance  was  some- 
thing otherwise,  and  more  tlian  a  mere  re- 
ceipt, anil  that  the  view  of  Lord  Campbell, 
C.  J.,  in  Morton  v.  Tibhett,  15  Q.  li.  428, 
that  there  could  be  an  acceptance  and  ac- 
tual rei'pipt,  and  then  a  rejection  of  the 
good.s,  was  not  tenable.  The  view,  too, 
that  the  purchaser  "was  only  bound  to 
accept "  the  goods  which  he  had  purchased, 


also  points  to  the  fact  that,  umlcr  \hr  stat- 
ute, as  at  coinninn  law,  the  fact  (if  llnte 
being  a  delinite  contract  of  punlmsi'  ^nul 
sale  is  in  itself  an  acce]itaiii(^  of  'lieviiy 
subject  of  such  contract,  but  imt  ii  m'- 
ce])tance  of  sonietliing  els(^  Mnriiii.  i''.s 
judgment  in  r.rfniso  is  :  "The  i|Ui'-ticiii  is 
whether  the  defendant  has  acc('|iti'l  i'li'l 
actually  received  the  goods  bargiiiiii'd  Inf. 
The  contract  was  to  buy  sui'ii  bones  ns 
were  ordinary  merchantable  bones.    It  ap- 
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The  acceptance  in  Holmes  v.  Iloskins^  was  very  clear,  but  there 
was  no  actual  receipt.  Here  there  was  the  specific  purchase  of 
llflceii  liead  of  cattle  for  cash,  and  the  cash  was  not  paid,  nor  the 
cattle  removed  from  the  actual  possession  of  the  vendor,  who  held 
them  as  unpaid  vendor,  with  his  lien  attached,  altliough  they  were 
k'injr  fed  with  the  purchaser's  hay.  Parke,  B.,  here  comes  pretty 
near  discriminating-  properly  between  the  acceptance  of  thespeeilic 
eattk;  as  the  subject  of  the  purchase,  which  was  clear  in  the  case, 
and  the  actual  receipt  of  the  statute,  wiiich  was  entirely  wanting, 
where  lie  says  :  "  In  order  to  satisfy  the  statute,  there  must  be  an 
acirpt(tiK-e,  and  an  actual  or  conntruotive  delivery.''^ 

Now  in  this  case  there  was  no  actual  delivery ;  and  therefore, 
to  entitle  the  plaintiff  to  recover,  there  must  be  such  a  dealing 
witli  tlie  cattle  by  the  defendant  as  owner,  that  the  plaintiiT  would 
lose  his  lien.     But  it  is  clear  that  the  plaintiff  never  meant  to 


jittirH  tluit  tlicre  were  various  sorts  of  Imiii's 
iiiti'riiiixi;il  in  a  lieap,  and  tliat  tlifre  was 
no  ]iiucliase  of  the  l)ulk,  but  of  a  certain 
ailiile  to  lie  .selected  from  it.  Tlic  ilc/cnd- 
(till  iriin  unlij  hound  to  accept  vicrchaatublc 
Inncs;  and  an  order  is  given  to  a  wliarf- 
inf;er  to  receive  those  bones.  No  doubt 
in  (iiie  .sen.se  the  j{oods  were  received  [here 
it  is  MLTiiiii  eviilent  how  very  nearly  receive 
is  tn aliil  a.s  acceiit]  by  the  defendant,  be- 
cause thiy  were  received  by  a  wharfinger 
iliivctcil  liy  him  to  receive  them.  IJut  the 
fHii'stinn  is,  whether  there  has  been  an  ac- 
leptaiiie  to  .satisfy  the  statute.  There  are 
vuriims  authorities  to  show  tliat,  for  the 
]iurpose  of  an  acceptance  within  the  stat- 
ute, the  vendee  nmst  have  had  the  oi)por- 
tuiiity  iif  exen^ising  his  judgniiMit  with  re- 
spect to  the  article  sent.  [Compare  this, 
with  respect  to  extent,  where  there  lias 
been  a  sale,  for  in.stance,  by  .sample,  with 
fiureoiMincnts,  supra,  on  Kibble  v.  (Jough, 
38  I,.  T.  K.  s.  204  ;  Kickard  v.  Moore,  38 
L.  T.  N.  .s.  841,  and  I'age  v.  Morgan,  15 
<».  li.  Div.  2-J8.]  Morton  v.  Tibbett,  15 
^.  B.  Div.  4-J8,  has  been  cited  as  an  au- 
thority to  the  contrary ;  but  in  reality 
tliat  case  dei.'ides  no  more  than  this,  that 
where  the  jmrchaser  of  goods  takes  upon 
hiniselt'  to  exercise  a  dominion  over  tbeni, 
anil  lieaJs  with  them  in  a  manner  incon- 
sistent with  the  right  of  ])roperty  being  in 
the  ven.liir,  that  is  evidence  to  justify  the 
jury  m  linding  that  the  vendee  has  ac- 
ci'[ite(l  the  goods,  and  actually  received 
the  same.  The  court,  indeed,  then'  say 
that  tlii'ifi  may  be  an  acceptance  and  re- 
ceipt witliiu  tlie  statute,  although  the  ven- 
dee \\\\s  liad  no  opportunity  of  examining 
the  f;i)oils,  and  although  he  has  done  noth- 
itifito  incchide  himself  fiom  olyecting  tliat 
they  ilo  not  correspond  with  the  contract. 


Hut,  in  my  opinion,  an  acceptance,  to  sat- 
isfy the  statute,  must  lie  somethiiig  more 
than  a  mere  iecei|it  [it  is  noticeable  witli 
what  hesitancy  even  this  statement  is 
made]  ;  it  means  some  act  done  after  the 
vendee  has  exercised,  or  had  the  means  of 
exercising,  his  right  of  icjcction  ;"  which, 
we  submit,  is  (|uite  right,  where  there  ex- 
ists "the  right  of  rejection,"  /.  t.,  where 
there  lias  been  no  jiicvious  acceptance. 

As  a  matter  of  common  sense,  it  would 
seem  to  be  a  self-evident  ]ll()po^ition,  which 
should  not  be  open  tiMpiestion  or  attempted 
refutation,  that,  to  satisfy  the  statute, 
goods  are  not  accepted  until  they  are  ac- 
cepted, and  that,  as  they  cannot  be  both 
accepted  and  at  the  .same  time  rejected, 
it  inevitably  follows  that,  nolwithstaiuling 
their  actual  receijit,  so  long  as  tluy  are 
open  to  rejection,  they  have  not  been  ac- 
cejited.  (>f  course  these  self-evident,  ap- 
parently undeniable  jiropositions  have  not 
the  concurrence,  as  we  have  seen  in  our 
previous  I'art  of  the  views  of  such  emi- 
nent lawyers  as  [.onl  Cumiibell,  Lord  Den- 
man,  Lord  Coleridge,  vt  hoc  (icinis  oitine, 
but  we  think,  notwithstanding  this,  that 
they  are  none  the  less  true.  The  very  con- 
struction of  the  statute  itself  shows  that, 
in  the  minds  of  the  fiameis  of  the  act, 
the  acceptance  is,  as  was  the  ease  at  eom- 
iiion  law,  on  the  visual  ]iiircliase  of  goods, 
an  entity  in  itself  independent  of  the  ac- 
tual receipt,  which  it  usually  ]iiecedes ; 
thus  (1)  acceptance;  (2)  actually  receive 
the  .same.  If  the  acceptance  was  some- 
thing dependent  upon,  resulting  fi(jm  or 
usually  succeeding  the  receipt,  the  lan- 
guage more  projierly  would  have  been  re- 
versed, except  the  purchaser  shall  (1) 
receive  and  (2)  accept. 

1  9  Ex.  753. 
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part  witli  the  cattle  until  the  price  was  paiu;  and  there  is  no 
ground  tor  holding  that  the  mere  givin.<r  permission  to  t't'od  the 
cattle  changed  tlie  ])osse8sion.  Coming  so  near  the  proper  dis- 
tinction between  the  acceptance  and  the  actual  receipt,  as  thuy 
frc(iuently  did,  it  is  remarkable  that  the  accurate  distinction  ao 
often  oscaped  them.  For  here,  although  tho  onli/  question  in  the 
case  was  whether  there  was  such  a  constructive  receipt  of  the 
cattle  as  met  the  requirements  of  the  actual  receipt  of  the  stutiite, 
the  very  language  we  have  quoted  from  Parke,  B.,  was  precedud 
by  —  "I  am  of  opinion  that  there  was  ao  reasonable  evidence  to 
go  to  the  jury  of  an  acceptance  and  receipt  of  the  cattle,"  —  wliile 
the  evidf  nee  of  their  acceptance,  as  recognizing,  apj)roving,  assent- 
ing, taking  to  them,  as  at  common  law,  as  the  very  subject  ol'  the 
purchase,  as  in  Cusaek  v.  Robinson,^  was  beyond  any  (piestion; 
all  that  was  further  required  being  the  actual  or  constructive 
change  of  possession  to  satisfy  the  recpiiremcnts  of  the  statute. 

In  Bigg  V.  Whisking 2  various  lots  of  timber,  in  differont  locali- 
ties, were  purchased  by  the  defendant  from  the  plaintiff,  diu-ing 
the  same  day,  and,  at  the  close  of  the  purchases,  a  memonmdiim 
was  made  between  the  parties  of  the  whole  transaction.  Tlic  de- 
fendant received  j)art  and  refused  the  rest.  The  purchases  were 
lield  to  be  one  entire  transaction.  There  w.as  here  again,  as  ii: 
Cusaek  V.  Robinson,'^  an  acceptance  of  the  goods  as  the  subject  of 
the  ))urchase  ;  and  the  actual  receipt  of  a  part  of  the  timber,  there- 
after, was  suihcicnt  to  satisfy  the  statute. 

Where  the  jury  found  that  the  terms  of  the  contract  for  the  sale 
of  a  specific  horse  were  complete,  which  amoinited  to  an  accept- 
ance of  the  horse  as  the  specific  subject  of  the  contract,  the  ven- 
dee then  lending  the  horse  to  the  vendor ;  it  was  held  that  this 
was  a  sullicient  actual  receipt  of  the  horse  to  satisfy  the  statute. 
the  effect  of  the  finding  of  the  jury  being  that  the  ])ossession  of 
the  vendor  was  that  of  the  vendee,  and  was  not  in  the  cliaiaeter 
of  unpaid  vendor ;  and,  therefore,  that  the  vendor  had  lost  his  lien, 
and  the  vendee  was  liable  for  the  price  of  the  horse  as  for  goods 
sold  and  delivered.* 

But  where  there  was  a  purchase  of  all  the  whalebone  wliioli  the 
vendor  could  procure,  which,  in  effect,  under  the  statute,  wonM 
amount  to  an  acceptance  of  it  as  the  very  subject  of  the  purolmse: 
as  the  receipt  of  a  carrier  is  not  the  receipt  of  the  vendee,  an  no- 
tion against  the  carrier  for  a  loss  of  the  goods  could  not  bo  sus- 
tained by  the  vendee,  he  not  having  actually  received  the  iroods. 
so  that,  under  the  statute,  the  property  would  have  passed  to  him. 


»  1  B.  &  S.  299. 
2  14  C.  B.  195. 
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<  Marvin  v.  Wallis,  6  E.  &  B.  72tj. 
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nndor  a  contract  "  deemed  good ;  "  as  the  contract,  under  the  stat- 
utf,  will  only  bo  deemed  good  when  there  have  boon  both  the  ac- 
co|ilanoe  and  the  actual  receipt.^ 

Wliriv,  however,  there  has  been  au  acceptance  of  the  goods  by 
the  vendue,  and  tliey  have  been  shipped  by  a  carrier,  by  the  ven- 
dor, l)iit  simply  as  the  agent  for  the  vendee,  the  carrier  being  tlio 
voudoe's  own  carrier,  in  which  case  the  vendor  w(»uld  liave  no 
light  of  Htoppaije  hi  tranxitu,  the  actual  receipt  of  the  statute  is 
siitisfKHl,  and  the  vendee  is  liable  for  the  goods  as  for  goods  sold 
ami  dolivered.2  And  where  there  was  a  sale  of  speeilic  goods  by 
sample,  in  bond,  and,  after  the  sale,  the  goods  continued  to  be 
held  ill  the  vendor's  bonded  warehouse,  but  in  the  capacity  of 
wairliouseman  only,  it  was  held  that  the  vendor's  lien  as  unpaid 
vendor  was  gone,  and  that  there  was  a  sulhcient  actual  rcceijit  of 
the  gO(jds  to  satisfy  the  statute.^ 

Ill  Simmonds  v.  Humble''  the  question  before  the  jury  as  to  an 
actual  receipt  under  the  statute  was  entirely  ignored,  —  the  ques- 
tion there  having  simply  been  whether  there  was  an  acceptance 
of  the  goods  sold.  There  there  was  a  sale  of  liops  by  sample,  and 
the  hulk  was  recognized  as  according  with  the  sanqde  :  so  the  ac- 
cc|iiaiice  was  clear.  As  stated  by  Williams,  J,,  "There  was  not 
only  a  verification  of  the  bulk  by  comparison  with  the  sample,  but 
a  weighing  and  approval  by  the  agents  of  b(»tli  jiarties."  And 
although,  as  is  noticed  by  Williams,  J.,  "  No  [toint  appears  to 
have  been  made  as  to  whether  there  was  a.siiilicient  receipt,"  as 
the  hops  were  in  the  possession  of  a  third  party  as  warehouse- 
man, and  the  result  ^v•as,  that,  as  soon  as  the  sale  was  perfected 
(<.t'.  so  that  there  would  have  been  a  good  contract  for  tlu;  specific 
goods  at  common  law),  the  warehouseman  began  to  hold  the  hops 
for  the  buyer,  there  was  also  the  actual  receipt  of  the  statute. 

In  Barnett  v.  Farley^  the  actual  receipt  was  very  similar  to 
that  in  Ivildile  v.  Gough,^  Rickard  v.  ^loore,'  and  in  I'age  v.  Mor- 
gan;* hut  there  seems  to  have  been  no  acceptance  in  this  case  of 
the  goods,  —  which  were  a  chattel  made  to  order  for  a  piirticular 
[jurposc,  —  and  it  was  claimed  that  they  were  not  made  according 
to  the  order,  nor  fitted  for  the  purpose,  and  as,  on  their  receipt, 
the  chattel  was  promptly  rejected,  it  was  held  that  there  had  been 
no  acceptance  of  it  within  the  moaning  of  the  statute. 

The  question  came  up  in  Cooper  v.  Bill  ^  whether  there  had  or 


'  f'ootiibs  V.  Tlie  Bristol,  &c.  Ry.  Co., 
3  11.  &\.  510. 

-  (unie  V.  Anderson,  2  E.  &  E.  .502. 

'  Custlf  V.  Swonlcr.  (i  II.  &  N.  828,  re- 
versing s.  c.  f,  H.  &  N.  281. 

*  la  C.  B.  N.  ,s.  25S. 
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had  not  been  a  transmission  of  the  possession  of  property  to  put  uii 
end  to  the  vendors'  lien  and  to  their  right  of  g(o/>fHii/e  in  trdnsitii. 
The  facts  showed  a  clear  acceptance  of  the  goods  had  the  (piL's- 
tion  arisen  under  the  Statute  of  Frauds.  The  court  held,  that,  as 
the  vendors  had  delivered  the  goods  to  the  shippin.uj-wharf  lor  tlic 
vendee  (the  vendee  having  given  his  pronussory-nott'S  for  tlio 
subject  of  the  purchase,  —  timber,  and  having  there  markt-d  and 
scpiared  it  after  its  arrival  at  the  wharf),  the  property  and  posses- 
sion had  piisst'd  to  the  vendee,  so  that  he  would  have  been  lialjlo 
for  the  notes  even  though  the  timber  had  been  thereafti-r  de- 
stroyed, and  that  there  had  been  a  change  ii)  the  possession  of 
the  timber  which  defeated  the  lien  and  terminated  the  tninx- 
itus  as  to  the  vendors,  even  though,  under  the  contract,  the  duty 
still  devolved  upon  them  to  incur  expense  in  the  removal  of  the 
timber  to  another  {>art  of  the  wharf,  where  it  could  be  reniuved 
by  canal-boats.  The  same  facts  would  show  an  actual  receipt  to 
satisfy  the  statute  ;  the  effect  of  the  change  in  the  property  ami 
possession  being  the  same  in  the  one  case  as  in  the  other. 

The  case  of  Smith  i>.  Hudson,'  which  vvc  have  fully  exiimiiied 
(supra,  ih')),  and  which  we  think  is,  as  we  have  shown,  more  than 
doubtful  on  the  question  of  acceptance  under  the  statute,^  is  jier- 


1  6  B.  &  S.  431. 

"  On  tlio  uuthoritv  of  Kil)l>!e  v.  Gough, 
38  L.  T.  N.  s.  204,  IJickiinl  v.  .M;iore,''3S 
L.  T.  N.  8.  841,  suid  Pa^'o  v.  M..ij,'aii,  15 
Q.  B.  Div.  228,  wi;  think  tliac,  as  in  Smith 
V.  Hudson,  6  H.  &  S.  431,  chti  sale  was 
by  sanii)le,  tho  {^ooila  lying  in  thu  vendoo's 
poasessiou  for  tour  days  without  ohjoc- 
tion  ;  had  the  vendue  been  solvent,  ami 
tlie  action  hail  been  against  him  for  the 
price  of  the  goods  as  for  goods  sold  and 
delivered,  the  decision  must  have  been 
agjiinst  hitn,  unless,  at  the  very  least,  ho 
could  liave  shown  tliat  the  goods  wiiich 
ho  had  actually  received  were  act  accord- 
ing to  sanll)l(^  and  hence  were  not  the 
very  goods  which  he  had  |)urehased,  ap- 
proved, recognized,  aucei)ted,  as  pi'r  sam- 
ple, as  the  very  goods  wlii(;h  he  was  to 
receive.  Henco,  we  think,  it  is  clear  that, 
after  the  actual  receipt  of  tho  goods  by 
tiie  vendee,  so  that  tlio  vendor's  right  of 
stopp'Kjc  in  traasita,  and  lion  as  unpaid 
vendor,  were  gone,  tho  vendor  could  not 
recover  the  goods  back  again,  or  in  him- 
self rescind  the  contract,  simply  Ix'cause 
it  might  have  been  in  the  power  of  the 
vendee,  if  executed  promptly  on  tho  actual 
receipt  of  tho  goods,  to  have  rejected  the 
goods  if  it  had  been  found,  as  it  was  not 
in  Smith  v.  Hudson,  6  B.  &  S.  431,  that 
the  goods  were  not  according  to  sample, 
and,  therefore,  were  not  the  goods  which 


were  actually  purchased,  and,  on  tlie  as- 
sum])tion  that  they  confornied  to  tlie 
sample,  actually  received  as  tii<?  acci  ptcd, 
a^sented  to,  subject  of  thu  purchase.  Wu 
think  it  clear,  on  the  authority  of  tlie 
above-named  cases,  that  the  vendor  coiild 
not,  most  certainly,  recover  the  goods  luck 
again  without  at  least  showing  that  tlu'y 
did  not  conform  to  the  sample,  and,  tliiie- 
forii,  were  not  the  spccilic  goods  wliii.li 
Were  sold,  nor  the  goods  which,  as  such 
goods  sold,  were  accei)ted  and  actually 
received  by  the  vendee.  On  the  sauii; 
ground,  we  think  that  Nicholson  y.  liowcr, 
1  E.  &  E.  172,  is  even  more  enip' ;iticiilly 
overruled  by  Kibble  v.  (Jough,  Itick.iiil  v. 
Moore,  and  Page  v.  Morgan,  than  Siuith 
V.  Hudson  itself  is;  for  in  Nicliolsoii  v. 
Bower  it  was  allirmatively  shown  tlmt  tlio 
goods  which  hud  been  actually  received 
by  the  vendee,  so  that  the  vendor's  lieu 
for  the  unpaid  purchase-money,  and  his 
right  of  stoppage  in  Ird.usitii,,  were  guue, 
were  the  very  goods  jiuichasid  by  the 
vendee,  as  they  conformed  to  the  sainjile, 
and,  therefore,  were  the  s])c(ilic  ^oods 
which  he  had  approved,  assented  to,  rec- 
ognized, accepted,  as  the  subjei't  of  the 
purchase.  Hence,  under  tlie  aiitlioiity  or 
the  well-decided  cases  of  Kililile  r.  i.nnji, 
Kii'kard  v.  Moore,  and  Page  r.  MorL.'iiu, 
had  the  action  in  Nicholson  v.  i'.ower  lueu 
against  the  vendee  for  tho  price  of  the 
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fectly  clear  as  to  the  actual  receipt.  As  the  transltus  had  ended, 
the  goods  having  arrived  at  their  place  of  destination,  and  beinj^ 
ill  (he  custody  of  tiic  railway  company,  which  held  them  not  as 
caiiieis,  but  as  warehousemen  for  the  vendee,  and  siilijcct  to  his 
onlur  as  to  their  transportation  to  a  fresh  destinatiDU,  tiie  liglit  of 
''^77"'.7'' '«  tmimtu  was  gone,  and  the  actual  receipt  of  the  statute 
was  inupiestionably  satislied. 

Tlicrc  was  a  purchase  by  the  defendant  from  the  plaintilT,  in 
Miu'shall  ('.  Green,'  of  s|)ecilie,  ascertained  goods,  by  verbal  con- 
tract.  lor  X20,  the  sul)ject  of  the  purchase  being  growing  trees, 
wlikli,  under  the  circumstances,  were  held  to  be  personal  chat- 
tils  The  trees  were  |»urchased  on  February  '11  \  the  contract 
k'iiig  that  they  were  ''to  be  got  away  l)y  the  vendee  as  soon  as 
possible.''  The  defendant's  servants  entered,  and  cut  the  trees 
uiioii  March  2,  8,  and  4.  After  six  of  the  trees  had  been 
cut,  the  plaintiff  wrote  a  letter  countermanding  the  sale.  The 
dt'lendaut,  nevertheless,  felled  the  remainder  of  the  trus  :  and, 
nutwitiistanding  a  notice  to  the  contrary  from  the  plaintiff's 
sulicilors,  sul)se(iuently  removed  the  whole.  Before  receiving  the 
letter  coiiutermanding  the  sale,  the  defendant  had  iv"  eed  Ui  sell 
the  tups  and  stumps  to  a  third  person.     On  these  facts,  in  uu 


gmth,  us  for  f,'ootls  .sold  and  dcHvcrtjil, 
iil'tci' llii'ir  :'i;timl  receipt,  till!  fjiiods  lii'iiij,' 
ill  CDiitcii  i.iiy  with  tiic  .siiiiiplc,  and,  us 
siifli,  ijciii'.,'  tiiu  iilciitical  j;()ods  whiidi  \w 
Iwil  ]iiiiriiiisi.'d,  aiiplovod,  ici'Dj^iiizud,  as- 
si'liliii  111,  arri'pti'd,  as  tin'  very  .sulijcrt 
whiili  lie  liad  bi'i'ii  piii'i'liasiiij,',  tiie  jildj?- 
iiiiMit  liiiisl  liavt'  l)i'rii  ap,'aili.st  liiiii,  as  it 
was  a^.iiii.^t  tlic  di'lViidaiils  in  tliu  strictly 
aiialiij^ciiis  ca.-.L's  of  Kiljlih;  v.  (lullj^li  an<l 
I'a^'o  i'.  M.ir^'au.  It  tlieiffDru  follows 
tliat,  ill  Nirliolson  V.  Bowdi',  there  having; 
IxM'ii  liiitii  the  acceiitaiice  and  tlu^  netnal 
rei'i'lpt  (if  tile  identieal  floods  purchased, 
the  rc'iuireiiieuts  of  the  statute  were  sat- 
islied ;  the  slii/ipiit/c  ill  tntiifillu  and  the 
voii(inr's  lii'ii  for  the  unpaid  pundia.se- 
iiKiiny  Wire  ijone ;  the  jiroperty  ami  pos- 
spssiuri  liad  hoth  vested  in  the  vendee  ; 
the  \eiiiliir  liad  liis  rii;ht  of  action  for  tlie 
Jirice  a-i  r.ir  ijoods  sold  ami  didiveii'il,  Imt 
colli  I  iHit  maintain  trover  or  replevin  for 
f,'i«iils  ill  ttliieli  ho  had  ceased  to  have 
either  ihi.  property  or  the  right  of  pos- 
session. 

Ill  Con-iton  V.  Cha])nian,  L.  It.  2  Se. 
&l)iv.  'j:,!),  it  was  held  that  the  purchaser 
of  gnoils  liy  sani](le  oufiht  to  examine  them 
wilhniif  il.'lni/;  and  if  he  find  they  are  not 
coiifdriiialile  to  the  sanijile,  lie  may  reject 
them  and  rescind  the  contract,  giving  im- 
ineiliate  notice  that  he  does  so,  and  that 
the  goods  are  at  the  riak  and  disposal  of 


the  vendor  ;  that  though  !.,  may  reject 
them  if  they  do  not  cunlurm  to  the  saui- 
]de,  if  ho  accept  them,  even  tlioii','!!  they 
do  not  conform  to  the  sample,  his  |iowei' 
of  rejection  is  goni'.  C'oii-lnn  i'.  Chap- 
man, L.  ]{.  2  Sc.  &  Div.  :i;')0,  was  the  easu 
of  the  sale  of  s|)c(ilic  goods  hy  sample, 
lint  whether  at  euniniun  law  or  nmler  the 
statute,  where  goods  bouglit  hy  .samjilo 
have  been  actually  received,  hut  wlieie, 
fioni  the  nature  of  the  goods,  consiilcraljlo 
delay  is  nece.s.sary  belore  it  can  lie  nscer- 
tailied  whether  the  goods  are  iiccoiding  to 
sample  or  not,  unil,  thcreloic,  whether 
they  arc  the  specilic  good-,  puichased  or 
not,  the  goods  may  be  itjcctcd  as  not  con- 
forming to  sample  within  siuh  period  as 
that  fact  can  be  reasonablv  ascertained, 
lleilbutt  V.  Ilick.son,  1,.  1!."  7  C  1'.  438. 
And  where  goods  are  .sold  by  .•.ani|ile,  and 
the  bulk  is  found  by  the  purchaser  cm  in- 
s]iection,  after  actual  receipt,  not  to  be 
eipial  to  sample,  the  purchaser  iiiiiy  reject 
the  goods  by  giving  notice  to  the  vendor 
that  he  will  not  accept  them,  and  that 
they  are  at  the  vendor's  lisk  ;  and  he  is 
not  bounil  to  send  them  back,  or  oH'cr  to 
Send  them  back,  to  the  vendor,  or  to  place 
them  in  neutral  custody.  (iiiuioldliv  v. 
Wells,  L.  11.  10  ('.  I',  m-,  Lucy  V.  Mon- 
flet,  5  H.  &  N.  229. 
1  1  C.  P.  Di,.  35. 
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action  of  trespass,  with  a  count  in  trover,  the  verdict  was  ca- 
tered for  the  {)laiutitf ;  leave  being  reserved  to  enter  it  for  the 
defendant,  on  the  ground  that  tlie  contract  shewed  that  ho  had 
the  right  to  cut  down  and  remove  tlic  trccs.^ 

Here,  the  purchase  being  of  specific,  ascertained  goods,  as  in 
Cusack  V.  Robinson,'^  there  was  no  room  for  (juestion  us  to  the 
fact  of  the  acceptance  of  the  goods  as  the  {)articular  suhjoct 
of  the  contract,  althougli,  even  liere,  Coleridge,  C.  J.,  again  dis- 
cussed the  question  as  to  "  whetlier  tjjerc  was  hero  an  acceptance 
and  actual  receipt  of  part  of  the  goods."  h\  whicli,  again,  as  he 
and  so  many  other  of  the  English  judges  liave  so  often  done 
before,  he  treats  the  term  "  acceptance  "  as  being  virtually  syn- 
onymous with  the  "actual  receipt"  of  the  statute.''  JJut  as  in 
the  leave  reserved  there  was  no  question  as  to  the  acceptance, 
80  the  contention  of  the  plaintiff's  counsel  was  that  as  thcie  was 
nothing  to  devest  the  vendor's  lien  there  could  be  no  actual  re- 
ceipt;* raising  no  question  as  to  the  acceptance.     And  iirett,  J., 


1  See  Srnitli  «.  Sunnaii,  9  B.  &  C.  561, 
st.tU'il  siiprd,  ]).  ;5:i8  ct,  siq.,  wliiuli  in  most 
of  its  facts  was  a  Vfiy  similar  wisi'  to  Mar- 
shall V.  (Irciiii,  1  ('.  i'.  Div.  3");  but  it  ilif- 
fureil  essentially  fiom  this  latter  case  iit  the 
resiiect  that  althouj^ii  in  both  there  was 
a  jiurchase  of  specitic,  ascertained  floods, 
constittitiiig  a  clear  acceptance  of  the  sub- 
ject of  tiie  sale  in  tjucli  case,  yet  in  Smith 
V,  Surman  the  trees  were  felled  by  the  ven- 
dor, and  tliero  was  no  actual  receipt  of 
tiiem,  as  there  was  in  Maishidl  v.  (jreeU; 
wiicre,  under  the  contract,  the  trees  were 
to  be  felled  and  actually  were  felled  by 
the  vendee. 

2  1  15.  &  S.  299. 

*  The  lanj,'ua,<,'0  of  Coleridt^e,  C.  J.,  is: 
"  Is  this  contract  within  tlie  17th  section  ? 
This  de])ends  on  whether  there  was  hero 
an  acceptance!  and  actual  receipt  of  j)art  of 
tile  goods.  Tiiere  have  been  many  deci- 
sions on  tlio  i|ucsti()n,  what  imounts  to 
such  an  accei)tunce  and  recei[)t?  It  was 
very  early  dctcrmineil  that  an  actual  manu- 
al receipt  of  the  article  soKi  was  not  neces- 
sary, liut  that  a  constriK'tive  receipt  would 
do.  Hen;  si.^c  of  tlie  trees  were  cut  down 
before  tlie  sale  was  countermanded,  and  at 
a  time  when  it  must  he  taken  that  that  was 
done  with  the  assent  of  the  seller,  ami  por- 
tions were  sold.  What  more  could  have 
been  dont!  short  of  actually  removing  the 
trees  ?  These  Here  bulky  trees  that  a  man 
could  not  carry  away  like  a  small  article. 
If  anytliing  short  of  actual  manual  ]iosses- 
sion  coiilil  he  sulhcicnt  all  was  done  that 
.could  be  done.  The  defendant  immedi- 
ately cuts  down  the  trees,  and  converts 
thcni  into  chattels,  and  deals  with  them 


as  owner  by  selling  the  tops  and  stumps, 
In  the  absence  of  any  decisitm  on  the  siili- 
jcct,  1  should  have  said  that  if  it  he  once 
iidmiltt'd  till.;  anytiiing  short  of  actiwl 
maiiual  jiossession  ctiiild  be  a  sulli^:iiiit 
acceptance  and  receipt,  there  was  amply 
siillicient  to  show  such  an  acceptance  and 
receipt  here.  But  we  are  not  without  au- 
thority on  the  subject.  There  have  liceii 
repeated  decisions  that  where  anything 
has  been  done  on  the  [lart  of  the  viinlce 
under  such  a  contract  as  this,  to  the  wliule 
or  part  of  the  goods  indicating  an  iiitcii- 
tion  to  deal  with  the  siibjcct-iiiattrr  iis 
owner  in  possession,  and  he  is  allowrd  by 
the  veiulorso  to  deal  with  it,  that  anuniii's 
to  an  aceeiitaiK^o  and  receipt  witliiii  liie 
statute.  It  has  been  held  with  ii'gaiil  to 
bulky  tilings  that  the  delivery  of  the  in- 
dicia of  title  was  siillicient.  Wlcii  the 
pun'haser  had  marked  the  goods,  auil  lolt 
them  so  marked  on  the  vendur's  prcmisi's, 
it  was  held  that  there  was  a  suliiriciit  nc- 
ceptance  and  receipt.  The  case  of  ( 'liiipiill 
V.  Uogers,  1  Ivist,  192,  seems  to  tlic  tn  In' 
a  distinct  nuthority  for  the  view  tlcit  tinii! 
was  [.lie]  an  aece])taMce  and  receipt  Wn; 

the  words  of  the  section  having  r ivctl 

all  the  fuliilmeiit  the  siibject-inatler  hiis 
capable  of."  Tliere  being  no  'iiicstimi 
whatever  as  to  the  acccptani'c  In  tlie  case, 
we  think  tiie  facts  showed  clearly  llic  ai- 
tual  receipt  of  the  statute  of  sniiic  pait  of 
the  goods  sold  and  accepted. 

*  As  before  the  sale  was  coiintcriiiainlpil 
the  defendant  had  felled,  and  thereliy  liuJ 
ni'tually  taken  |)ossession  of  six  of  tiie  tivc." 
which  he  liad  purchased  standing,  hern 
was  a  clear  actual  receipt  of  some  part  of 
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showing  in  the  case  a  much  clearer  appreciation  of  the  law  than 
Culcrldgc,  C.  J.,  conceded  tlie  acceptance,  and  simply  considered 
the  question  as  to  whether  the  acts  of  the  defendant  in  iictiially 
cutliag  the  trees  under  the  authority  given  to  him  by  the  plaintiff 
and  by  the  plaintill's  tenant,  did  not,  under  the  statute,  constitute 
an  iiL'tuiil  receipt  of  some  part  of  the  goods  ;  coming,  witli  the  rest 
of  the  <;()urt,  to  wliat  we  think  was  unquestionably  the  sound 
coiichision  tliat  the  defendant  had,  prior  to  the  countermand, 
taken  actual  possession  of  some  of  the  trees,  meeting  the  recpiirc- 
ment  of  the  "  actual  receipt "  of  the  statute  of  some  part  of  the 
goods  which,  by  their  speeilie  purchase,  liad  been  acce[)ted  as  the 
very  subject  of  the  purchase.' 


the  poods,  the  whole  of  which  lie  hud  ac- 
ci'litcil  as  tho  sjiei'ilii!  subject  of  tliu  imr- 
t'liasi',  and  hciico  tho  contract  under  tli« 
stiiliite  Wiis  to  bo  docrui'd  good,  anil  tho 
liliiiiiliir  couhl  not  of  luso'vii  more  motion 
rescind  it.  Tlio  fact  that  the  (hdondant, 
unilor  the  contraitt,  had  the  rif^ht  to  get 
away  the  trees  as  soon  as  possible  showed 
tliiit  the  vendor  had  not  retained  his  lien, 
as  lie  would  not  in  the  analogous  ease  of  a 
sale  on  credit,  where  the  ]iurchasor  had 
the  immediate  right  of  possession,  as  he 
had  ill  tills  case.  The  continuance  of 
the  lien,  too,  us  we  have  already  shown, 
does  not  alleet  the  iiuestion  under  the 
statute,  where  there  iiavo  been  an  acei^jjt- 
anee  and  an  uetual  receiiit  of  some  part  ol 
the  floods.  There  the  vendor's  lien  may 
continue  to  attach  to  the  residue,  ami  yet 
the  exi:e|ition  in  the  statute  be  complied 
with  so  as  to  make  a  good  contract,  which 
neither  of  the  ]mrties  to  it  can  rescind 
witiidiit  the  consput  of  the  other. 

'  Biett,  .1.,  says  :  "  It  was  not  denied 
in  argument  that  there  was  an  acceptance. 
The  only  (piestion,  therefore,  is,  whether 
tliere  was  evidence  of  a  receipt.  Though 
tiiore  was  (in  acceptance,  there  was  no  aec- 
ual  can yiiig  away  of  the  things  from  tlie 
premises  of  the  seller.  The  seller  was  not 
in  aetual  ])ossession  of  the  land,  but  I  think 
that  makes  no  dill'erenee,  and  the  ease  must 
be  treated  as  if  lie  were.  The  purchaser, 
hy  virtue  of  iiis  licensi!  to  go  on  the  land, 
with  the  aeiiuieseeiiee  of  tlie  tenant  went 
on  tlie  land,  and,  while  the  verl.al  contract 
was  still  uncountennanded  b>'  the  plaiii- 
tiir,  cut  down  six  of  the  trees,  and  made 
a  sub  contract  for  tiie  sale  of  tlu^  tops  and 
stumps.  If  the  sub-sale  had  stood  alone 
I  sl;iiiiid  have  doubted  whcth'r  it  would 
have  been  evidence  of  an  nclual  receipt 
[See  our  comments  on  wliat  we  think  was 
tile  liadiv-deeided  case  of  Bailie;;  v.  Jevons, 
7  ('.  &  I''.  2SS,  slated  ifK/trn,  p.  440,  where, 
wc  think,  tliere  was  not  tho  merest  srin- 
tilla  of  evidence  of  an  actual  receipt]  ; 


but  hero  ho  did  .sonietliing  to  the  trees 
themselves.  I  should  lie  inclined  to  say 
that  where  there  is  no  actual  removal  of 
tile  things  sold,  the  (juestioii  depends  on 
this  ]iropositioii,  viz.,  that  when  there  has 
been  during  the  existence  of  tho  verbal 
contract,  for  iiowever  short  a  time,  an 
actual  possession  of  t\w  things  sold,  and 
.sonudhiiig  has  been  actually  done  to  tlio 
tilings  themselves  by  the  buyer  which 
t:ould  only  pro]ierly  be  done  by  an  abso- 
lute owner,  there  is  evidence  to  go  to  a 
jury  of  an  actual  receipt  of  tiie  things. 
This  principle  will,  I  think,  be  found  to 
lie  the  governing  jirinciple  in  all  the  de- 
cided cases.  Thus,  for  instance,  where 
goods  were  lianded  over  the  counter  to  tiie 
jiurchaser  and  marked  by  him  ;  where 
casks,  though  not  taken  away,  have  had 
their  s]>igots  cut  olf  by  the  jmrclia.ser,  and 
in  other  similar  cases,  there  has  been  an 
actual  jiossession  by  the  buyer,  and  some- 
thing actually  done  to  the  gooils  them- 
selves by  him  whicii  could  only  jiroperly  bo 
done  by  an  absidute  owner.  Here,  by  cut- 
ting down  the  trees,  t''.e  defendant  actually 
did  something  to  them  which,  ajKirt  from 
the  sale  over  of  the  tojipings,  amounted,  in 
my  opinion,  to  an  actual  receipt  of  tliern. 
This  iieing  so,  the  words  of  the  17th  .section 
seem  to  me  to  have  been  satisfied." 

Where  the  vendor  retains  goods  in  his 
Jiossession  with  his  lii'ii  attaidied,  if  his 
veiKh'c  sell  the  goods,  and  the  original 
vendor  recogni/e  tlu^  sale  by  receiving 
till'  siibseiiuent  warehouse  rent  from  tlio 
siib-veni.''e,  the  lien  of  the  originiil  ven- 
dor for  liis  unpaid  puridiase-inoney  is  gone. 
Hurry  i'.  Mangles,  1  ('am|>.  4.'il.  Hut 
where  a  sale  of  goods  is  niade  for  ensh, 
and  the  vendor  retains  jiossession  of  tho 
goods  as  un))aid  vendor,  his  charging  ware- 
house rent  to  the  vendee  from  the  date  of 
the  jiurclmso  will  not  of  itstdf  amount  to 
a  eonstruetivp  change  in  the  jiossession 
so  as  to  deprive  the  vendor  of  liis  lion, 
liloxain  V.  ISandors,  4  H.  k  C.  i)41.    And 
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111  GUI'  investigation  of  this  subject,  in  this  and  the  last  pre- 
ccdnig  Part,  we  have  seen  that,  within  the  clause  of  the  sev- 
enteenth section  of  the  act  we  have  been  considering,  where 
no  part  of  the  goods  has  been  accepted  and  actually  received, 
there  is  no  contract  which  can  be  deemed  good  under  the  stat- 
ute, and  hence  there  is,  in  such  case,  no  contract  at  all.  It, 
therefore,  was  suggested  as  a  test,  where,  to  bring  the  case  within 
the  exception  of  the  statute,  it  is  claimed  that  the  u'hole  of  the 
goods  have  been  accepted  and  actually  received,  that  this  could 
not  be  sustained  in  any  case  where  the  vendor's  lien  ^  or  right 


where  thu  veiulur,  who  holds  the  goods 
with  Ills  lien  attached,  hy  receiving  ware- 
house rent  Croni  a  sub-vendee  of  jiart  of 
the  goods  wliieh  have  been  sold  by  his 
vendee,  thereby  releases  his  lien  on  such 
part  of  tile  goods  as  have  been  so  solil,  this 
does  not  rele.tse  the  residue  of  the  goods 
from  the  vendor's  lieu  for  the  iiunliuse- 
inouey.  ^Milcs  v,  Groton,  1  Cr.  &  M.  504, 
513.  l)Ut  where  the  gooils  are  in  the 
warehouse  of  the  vendor,  with  his  lien  at- 
taclied  as  unpaid  vendor,  and  on  the  re- 
sale of  tiie  goods  by  the  vendee  a  delivery 
order  is  lodged  with  the  original  vendor 
as  warehouse-keeper,  and  he  accepts  it, 
and  transfers  the  goods  in  his  warehouse- 
books  to  the  sub-vendee,  he  beeonies  the 
agent  of  the  sub-vendee,  and  cannot  con- 
test iiis  title,  nor  claim  a  lien  upon  the 
goods.  Pearson  v.  Dawson,  E.  B.  &  E. 
448.  And  see  per  Hayley,  ,1.,  in  Hawes 
V.  Watson,  2  15.  k  C.  .540  ;  Whitehouse  v. 
Frost,  VI  ivist,  614;  Swan  wick  v.  Sotiieru, 
9  A.  &  E.  8',t5.  So,  in  Stoveld  v.  Hughes, 
14  East,  308,  where  the  vendor  assented 
to  the  sale  of  goods  by  his  vendee  to  a 
sub-veudee,  it  was  held  that  the  lien  as 
between  the  vendor  and  aub-vendee  was 
gone,  wliatever  (piestion  there  might  have 
been  between  tiie  original  parties. 

1  Maberl.^v  v.  .Sliepiianl,  10  Bing.  99, 
101,  per  Tin'dal,  C.  -J.  ;  Cioodall  v.  SUel- 
toii,    2    II.    Bl.    316  ;     Elmore    v.    Stone, 

1  Taunt.  4r)S,  460;  Bill  v.  Banieiit,  9 
M.  &  W.  36  ;  Baldey  v.  Parker,  2  1$.  &  C. 
37,  44  ;  Beauinont  v.  Bengeri,  5  C.  B.  301  ; 
Morton  V.  Tibbett,  1.")  (J.  B.  428,  438  ; 
Castle  V.  Sworder,  6  }[.  «&  N.  828,  revers- 
ing s.  f.  5  M.  &  M.  281  ;  Carter  v.  Tons- 
saint,  5  B.  k  Aid.  85.'),  859  ;  Uohde  v. 
Thwaites,  6  B.  &  0.  388,  392  ;  Smith  v. 
Surinan,  9  B.  &  (\  561,  577;  Howe  v. 
Palmer,  3  H.  &  Aid.  321  ;  Hanson  v.  Ar- 
mitage,  5  B.  &  Aid.  559  ;  Temiiest  v.  Fitz- 
gerald, 3  B.  &  .\ld.  680  ;  Proctor  v.  .Tones, 

2  C.  .t  P.  532,  535  ;  Phillips  v.  Bistolli, 
2  B.  &  C.  511  ;  Dnilslev  v.  Varlev,  12  A. 
&  E.  632  ;  6  .lur.  316  ;  Bushel  v.  Wheeler, 
8  Jur.  532,  531;  Wright  v.  Pereival,  8 
L,  J.  Q.  B.  25S,  200;  Holmes  v.  lloskins, 


9  Ex.  753,  756,  per  Parke,  B.  ;  Marvin 
V.  Wallis,  6  E.  &  B.  726,  734, 2)cr  Erie,  ,J. ; 
Chaidin  v.  Kogers,  1  East,  192  ;  Boulter 
V.  Arnott,  1  C.  k  M.  333  ;  Marshall  i-. 
Green,  1  C.  P.  Div.  36;  Pettitt  v.  Mitchell, 
4  M.  &  G.  819,  841.  The  case  of  Hewes 
V.  Jordan,  39  Md.  472,  in  which  Alvey, 
J.,  delivers  the  judgment  of  the  court,  is 
one  of  the  most  valuable  cases  we  have 
found  on  the  subject  of  the  accejitance  and 
actual  receipt  of  the  statute,  either  in  Eng- 
land or  in  this  country.  In  this  case  there 
was  a  sale  of  3,148  lbs.  of  butter  grease  by 
the  respondent  to  the  aiipellants.  The 
butter  grease  was,  at  the  time  of  the  bar- 
gain, in  the  cellar  of  the  respondent  iii 
packages,  and  was  seen  by  the  agent  ot  the 
appellants,  and  botii  the  appellants  and 
tlieir  agent  could  have  exaniinetl  the 
grease  before  its  removal,  but  did  not  do 
so,  except  that  the  agent  removed  the 
loose  heading  of  some  of  the  jiaekuges,  and 
inspected  the  top  of  those  packages,  but 
did  not  use  any  auger  or  trier,  or  in  any 
manner  jirobe  into  tiie  packages  to  ascer- 
tain the  conilition  of  the  grease.  On  the 
same  day  of  the  sale,  the  a[i[ie!lants  re- 
ceived the  grease,  and,  upon  further  in- 
specting it,  claimed  to  reject  the  gi'easeuii 
tiie  ground  that  it  was  not  meichaiitaliie, 
because  of  an  undue  (juantity  of  salt  in  it ; 
and  gave  due  notice  of  their  olijectiiiii  to 
the  respondent.  In  an  action  for  the  ]iiiie, 
the  jury  were  instructed,  in  accordance 
with  wiiat  we  have  shown  to  be  tiie  falla- 
cious statement  of  the  law,  liy  Lord  Catiip- 
bell,  (J.  ,T.,  in  .Morton  v.  Tib'liett,  15  Q.  li. 
428,  that  the  acceptance  and  actual  receipt 
of  tlie  statut(!  neecl  not  be  al)S(dute  and  un- 
(pudilied,  but  might  be  such  as  wnuM  imt 
preclude  the  appellants  from  {|ne>tiiiiiiiig 
the  ([uantity  or  (lual'.cy  of  tlie  goods,  or  ia 
any  way  disputing  that  the  contract  had 
been  fully  performed  by  the  re^punilciit. 
The  jury  liaving  found  for  tiie  ic>piiiiiiciit 
(the  vendor),  tlie  court,  on  apiiial,  lield 
that  there  was  evidence  from  which  the 
jury  might  have  found  both  acceptniice 
and  actual  receipt  of  tiic  goods  within  the 
meaning  of  the  statute  (Kershaw  i;.  Ogdcu, 
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of  stoppage  in  transitu  was  not  gone  ;  ^  where  the  vendor  could  not 


3  H.  &  C.  717)  ;  but  that  the  direction  of 
tlie  (ourt  below  to  tlie  jury  was  wroii^',  and 
tended  to  mislead  tlieni  ;  and  ordered  a 
new  trial.  We  make  the  lollowing  selec- 
tions from  the  judj^ment  of  Alvey,  J.  : 
"  Fruni  the  plain  meaning  of  tlio  terms  of 
the  statute  itself,  independent  of  all  au- 
thority, the  coneurrenue  of  two  distinct 
ui'ts  on  the  part  of  the  vendee  would  seem 
tij  be  rei|uired.  He  unist  accept,  and  ho 
iiuist  actually  receive  part  of  the  goods  in 
iiider  to  render  the  contract  binding  on 
him.  There  may  be  an  actual  receipt 
without  any  acceptance,  and  there  may  be 
an  acceptance  without  any  receii)t.  But 
if  huth  these  acts  concur,  with  the  inten- 
tion of  the  parties  that  the  vendee  shall 
take  jiossession  of  the  goods  under  the  con- 
tract as  owner,  then  the  latter  must  bo 
tiikeu  as  having  made  a  final  el(;etion  to 
accept  the  goods,  or  such  part  of  them  as 
he  may  have  actually  received  as  his  prop- 
erty, and,  at  the  .same  time,  assent  to  their 
being  such  as  will  ratify  the  contract  ; 
and  aieeptance  and  receipt  being  thus 
complete,  to  bind  the  contract,  the  vendee 
caiUKit  afterwards  withdraw  his  acceptance 
and  reject  the  goods,  excejjt  it  be  on  the 
ground  of  fraud. 

"Opposed  to  the  general  proposition 
that  there  is  no  such  actual  acceptance  as 
the  Statute  contemplates,  so  long  as  the 
vendee  continues  to  have  the  right  to  ob- 
ject to  the  i[Uintity  or  (piality  of  the  goods, 
we  have  the  judgment  of  Lord  Campbell, 
ill  the  case  of  Morton  v.  Tibbett,  15  Q.  B. 
428.  .  .  .  Lord  Cani[ibell,  in  the  course  of 
his  very  elaborate  judgment,  maintained, 

'  Bushel  V.  Wheeler,  8  Jur.  r)32  ;  Bal- 
dev  r.  Parker,  2  B.  &  ('.  37,  44;  Norinan 
i>."rhiliips,  14  M.  &  W.  277;  Farina  v. 
Howe,  If)  M.  k  W.  119;  Morton  v.  Tii.- 
hetts.  1')  ().  B.  428  ;  Meredith  v.  Meigli, 
2  K.  &  B.  li'U  ;  Nii'liolson  v.  Bower,  1  K. 
&E.  172,  17.''  ;  Smith  v.  Hudson,  (!  B.  & 
S.  4S1  ;  llarman  v.  Anderson,  2  Camp. 
343 :  Lui-as  v.  Dorrien,  7  Taunt.  27S  ; 
Iliinyr.  Mingles,  1  Camp.  452;  Heiiu'kiy 
r.  I'.arie,  ti  I'..  &  B.  410;  Craven  r.  liyihr, 
•i  Taunt.  443.  As  to  the  ilelivery  which 
is  siilii.i.'ul  to  defeat  the  right  of  sinjipnijc 
in  Iniiixi/ii,  .see  Hammond  v.  Andei'son, 
1  B.  ,<c  !'.  X.  !{.  till  ;  Scott  V.  Pettit,  :!  li. 
&  1".  4i:'.i;  Whittdnnise  v.  Frost,  12  K.ist, 
614;  Si.iveld  r.  Hughes,  14  Last,  Hits  ; 
Hiirniaii  v.  Anderson,  2  Camp.  242;  With- 
ers V.  Lyss,  4  Camp.  237  ;  Shear  v.  Trav- 
ers,  Ih.  251 ;  Lmas  v.  Uorrein,  1  B.  Moore, 
2'.t;  Ciceii  V.  Havthorne,  1  Stark.  447; 
Hawes  I'.  Watson,  2  B.  &  C.  540.  As  to 
the  carrier,  qvd  carrier,  not  being  the 
a;^eiit  of  the  venlee  to   actually  receive 


what  the  case  did  not  really  reiptire  to  be 
maintained,  that  the  .icceptance  contem- 
plated by  the  statute  is,  in  all  cases,  to 
precede,  or  at  any  rate  to  be  contemporan- 
eous with,  the  actual  recei[it  of  the  goods, 
and  not  a  subse([uent  act  ;  that  there  may 
be  an  acceptance  and  receipt  within  the 
statute  without  the  purchaser  having  ex- 
ainiind  the  goods,  or  done  anything  to 
preclude  him  from  contending  that  they 
do  not  correspond  with  the  contract  ;  and 
that  the  .acceiitance  to  let  in  parol  eviilence 
of  the  contract  is  a  dilh'rent  acceptance 
from  that  which  alibrds  conclusive  evidence 
of  the  contract  having  been  fiillilled. 

"  Now,  it  may  be  readily  conceded, 
that  the  (lucstion,  whether  there  has  been, 
in  any  ]iartieular  case,  such  acceptance 
and  actual  receipt  of  a  part  of  the  goods  as 
will  bind  the  contract,  may  be  (jnite  dif- 
ferent and  distinct  from  that  as  to  whether 
the  contract  has  been  fullilled  in  respect 
to  quantity  and  quality  of  the  residue  of 
the  goods,  where  the  vendee  has  had  no 
opportunity  of  examining  the  goods  that 
may  be  oll'ered  in  fultiluient  of  the  con- 
tract, and  where  he  has  done  nothing  to 
preclud(!  himself  from  the  exercise  of  the 
right  to  object  that  they  do  not  corresjiond 
with  those  actually  received  by  him. 
The  etlect  of  the  acceptance  ami  actual 
receipt  of  part  of  the  goods,  however  small, 
is  to  ]irove  the  contract  of  sale,  and  it  is 
not  ini'onsistent  with  this  that  the  vendee 
should  have  the  right,  with  res]ieet  to  the 
rrsiduc  of  the  goods  when  ollered  in  fullil- 
inent  of  the  contract,  to  object  that  they 
are  not  such  in  quantity  ami  quality  as 

the  goods,  to  put  an  end  to  the  nt'ippnge 
in  /nnisilu,  and  to  absoluttdy  vest  the  pos- 
session of  the  goods  in  the  vendee  to  sat- 
isfv  the  actual  receijit  of  the  statute,  see 
As'tey  V.  Kniery,  4  M.  &  .S.  2t!2  ;  Hanson 
V.  Arniitage,  5  B.  &  AM.  537;  .IoljiiM)n  v. 
Dodgsnii,  2  .M.  &  W.  r)5();  Nornian  v.  I'liil- 
lips,  14  .M.  &  W.  277;  Hunt  v.  Hecht, 
8  Kx.  814;  Acebal  v.  Lew,  Ki  Biiig.  'Mii; 
Mi'ivdith  V.  Meig,  2  K.  k'li.  37(1;  Cii.^,Mck 
V.  Hiil.iiison,  1  B.  &  S.  2ii;t  ;  Hart  v. 
Bu>h,  L.  B.  k  K.  494;  .Siiith  v.  Hudson, 

6  B.  >t  S.  431  :  Bushel  v.  Wlieiler,  8  .lur. 
532  ;  Hart  V.  Sattley.  3  Camp.  52S  ;  Bill 
V.  Bameiit,  9  M.  &  W.  W  ;  Howe  v. 
I'aliiier,  3  li.  &  Aid.  321  ;  BciitiU  v. 
Burn,  3  B.  &  C.  42;'.;  Zwinger  r.  Saiinida, 

7  Taunt.  2(i5;  (Jorman  v.  Bodlv,  2  Ck  K. 
145  ;  Morton  v.  Tibbett,  15  Q.  B.  4'!8  ; 
Coombs  I'.  The  Bri.stol  &  Kxeter  I! v.  Co., 
3  H.  &  X.  510;  Ciirric  v.  Anderson,  2  E. 
&  E.  592  ;  Nicholso:',  v.  Bower,  1  E.  &  K. 
172. 
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sustain  an  action  for  the  goods  as  for  goods  sold  and  delivered,' 
and  where  the  vendee  could  not  maintain  trover  for  their  wrou''- 
ful  withholding.^ 

JJut  it  is  quite  clear  that  the  same  principle  does  not  apply,  where 
there  have  been  an  acceptance  and  an  actual  receipt  of  some  part 


the  contract  i'e(|uiie.s  ;  and  in  such  case, 
the  (lucstioii  in  ilisputo  can  only  be  deter- 
mined by  tli(^  aid  of  parol  evidence.  But 
in  all  liases  where  the  goods  barj^ained  for 
havo  been  accepted  and  actually  received 
by  the  vendee,  lie  is  thereby  precluded,  in 
the  absence  of  fraud,  from  objecting  that 
they  do  not  correspond  with  the  contract. 
Any  other  construction  would  certainly 
tend  to  let  in  all  the  evils  that  were  in- 
tended to  be  excluded  by  the  particular 
provision  of  the  statute  ;  and  hence,  the 
proposition  maintained  by  Lord  Campbell 
in  Alorton  v.  'I'ibbett,  that  there  may  be 
an  acceiitance  and  receipt  within  the  stat- 
ute witliout  tlie  |iurcha.ser  having  examined 
the  goods,  or  done  anything  to  preclude 
liiin  from  contending  that  they  do  not  cor- 
respond with  the  contract,  has  found  but 
partial  favor  w^ith  the  judges  of  Westmin- 
ster Hall.  oiiie  of  those  judges  have 
opeidy  expressed  their  dissent  from  it ; 
and  w-hile  it  may  be  taken  as  the  estab- 
lished construction  of  the  statute  by  the 
Queen's  Bench,  it  has  failed  to  receive  the 
sanction  of  the  Court  of  Kxche(iuer.  Hunt 
V.  Hecht,  8  Ex.  814  ;  Coombs  j;.  Bristol 
&  Exeter  iiy.  Co.,  3  H.  &  N.  510.  See 
also  the  recent  case  of  Smith  v.  Hudson, 
6  B.  &  S.  431.  As  we  have  seen,  the  act 
of  acceptance  is  not  confined  to  any  parti- 
cular order  of  lime  in  reference  to  the  act- 
ual receipt  of  the  goods.  On  the  contrary, 
acceptance  may  precede,  as  in  ca.ses  where 
the  vendee  h;is  inspected  and  approved  the 
specific  goods  [lurchased,  as  well  as  bo 
contemporaneous  with,  or  subsequent  to, 
the  actual  receipt  of  the  goods.  This  was 
decided  in  the  case  of  Cusack  v.  Robinson, 
1  B.  &  S.  2t)y.  And,  in  the  ])resent  case, 
wo  think  there  was  evidence  from  which 
the  jury  might  have  found  both  accepttince 
and  actual  re('ei[)t  of  the  goods  within  the 
nieaiiiiig  of  the  statute.  Kershaw  v.  Og- 
den,  3  II.  .fc  C.  717."  And  the  Ccmrt  of 
Appeal  held,  that  the  judge  on  the  trial, 
instead  of  instructing  the  jury  as  he  did, 
in  accordance  with  the  erroneous  ohitrr 
dictum  of  Lord  Campbell,  C.  J.,  in  Mor- 
ton i'.  Tibbctt,  If)  t^).  B.  428,  shouM  have 
left  the  ipicstion  to  the  jury  whether  there 
had  been  an  acceptai'.ce  and  actual  receipt 
by  the  veiulees  ;)f  the  butter-grease  with 
nu  intention  of  taking  possession  as  own- 
ers, the  facts  of  the  case  showing  such  an 
acceptance  and  actual  receipt  as  would  sus- 
tain the  adirinative  of  such  finding  by  the 


jury  on  the  (piestion  being  submitted  to 
them.  See  Clarke i\  Marriott,  9  (Jill,  ;iai  ; 
Jones  V.  Mechanics'  Bank,  2U  .Md.  'Ji»:i. 

1  Ooodhall  V.  Skelton,  2  II.  lU.  31 « ; 
Hodgson  V.  Le  Bret,  1  Cainj).  l.'33;  Ander- 
son V.  Scott,  lb.  235,  u.;  Wright  r.  IVi- 
cival,  8  L.  J.  N.  s.  Q.  B.  2,')8  ;  Baines  v. 
Jevons,  7  C.  &  P.  288  ;  Johnson  v.  Doil;;- 
son,  2  M.  &  W.  6.")3  ;  Farina  v.  Howe,  16 
M.  &  W.  119;  Coombes  r.  The  Bristol  & 
Exeter  Ky.  Co.,  3  H.  &  N.  510  ;  Swain  v. 
Shepherd,  1  M.  &  Hob.  2^3  ;  Coats  v. 
Chaplin,  3  Q.  B.  483  ;  Turlev  v.  Batfs, 
2  II.  &  C.  200  ;  Meredith  v.  .^ieig,  2  E.  & 
B.  3(34;  Simmons  v.  Swift,  5  B.  &  C.  857; 
Cusack  V.  Robinson,  1  B.  &  S.  2',i!t;  Smith 
V.  Hudson,  (5  B.  &  S.  431  ;  Kershaw  v. 
Ogdon,  3  H.  &C.  717. 

2  Proctor  V.  Jones,  2  C.  &  P.  .')32,  535. 
In  this  case  Best,  C.  J.,  says  ;  "  It  cannot 
be  said  in  the  present  case  that  the  de- 
fendant actually  received  tlie  goods.  CouM 
the  vendee  maintain  trover  if  the  goods 
were  not  delivered  /  Certainly  he  could 
not,  for  the  seller  would  liave  a  lien  on 
them  for  the  price,  as  there  was  no  stipu- 
lation as  to  payment  at  a  future  time.  It 
is  the  intention  of  the  statute  that  there 
should  be  as  complete  a  delivery  as  can  be 
according  to  the  nature  of  the  iiitjilc." 
And  see  Simmons  i-.  Swift,  5  li.  it  C.  857; 
Goodall  V.  Skelton,  2  H.  Bl.  316,  and 
cases  in  the  next  jireceding  notes.  To 
ctfect  an  acceptance  and  actual  rei'eipt  of 
the  whole  of  the  goods  to  satisfy  the  stat- 
ute of  frauds,  the  goods  must  ncccssiuijy, 
by  tlie  very  facts  of  their  acceptance  and 
actual  receipt,  be  specific,  ascertained 
goods.  So,  as  trover  can  only  be  main- 
tained for  specific  goods,  unless  their  indi- 
viduality can  be  a.scertained  the  act  ion  of 
trover  cannot  be  resorteil  to  in  nspcct  of 
them,  and  their  identity  not  being  known, 
the  stopping  of  them  in  Innisilii  is  not  in 
the  nature  of  things  possible.  'I'liis  usu- 
ally occurs  where,  consistently  with  tlie 
contriict,  any  commodities  of  the  vendor 
onswering  a  particular  descri]iti(in  ini_i;lit 
be  supplied  ;  and  in  tliese  casis  the  ven- 
dee, though  he  were  solvent,  (ould  not 
maintain  trover.  The  princiide  of  these 
cases  is  clearly  developed  in  th<'  judgment 
of  the  court  in  Austen  v.  Craven,  4  Tuint. 
644;  White  v.  Wilks,  5  Taunt.  17'i.  See 
al.so  Busk  r.  Davis,  2  M.  &  S.  3!i7;  Wal- 
lace V.  Breeds,  13  East,  522;  Ha»cs  v. 
Wtttson,  Hy.  &  M.  6,  10,  n. 
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of  the  goods  only,  and  where  the  claim  is  not  that  there  have 
been  an  acceptance  and  an  actual  receipt,  —  a  transmission  of  tlic 
property  and  of  the  actual  possession  in  and  of  the  whole  of  the 
goods.  Where  there  have  been  an  acceptance  and  an  actual  re- 
ceipt of  some  part  of  the  goods,  although  the  lien  and  the  riglit  of 
stoppage  in  tranaitu  may  continue  as  to  the  residue,  there  is  a  con- 
tract deemed  good  which  can  be  enforced  by  either  vendor  or  ven- 
dee. But,  as  in  the  case  of  non-specific,  non-ascertained  goods, 
as  there  may  not  be  even  the  passage  of  tlie  property  to  the  ven- 
dee, much  less  the  transfer  of  the  possession  to  him,  in  the  resi- 
due of  the  goods  which  have  not  been  actually  received,  it  is 
obvious  that  the  continuance  of  the  lien,  or  the  right  of  stoppage  in 
tnvisifu,  or  the  right  to  bring  an  action  for  goods  sold  and  deliv- 
ered, is,  in  such  case,  no  more  a  test  as  to  whether  tlie  require- 
ments of  the  section  have  been  met,  than  it  would  be  where  the 
verbal  contract  has  been  made  binding  by  a  note  or  memorandum 
in  writing,  or  by  the  payment  of  earnest-money  or  a  part  pay- 
ment. Consequently,  where  either  the  lien  or  the  right  of  stop- 
page in  transitu  can  be  enforced,  or  an  action  lie  for  the  goods  as 
for  goods  sold  and  delivered,  where  the  contract  is  made  good  by 
the  note  or  memorandum  in  writing,  or  by  the  part  payment,  it 
can  eipially  as  well  be  so  where  it  is  made  good  by  the  acceptance 
and  actual  receipt  of  a  part  of  the  goods ;  there  being  just  the 
same  transfer  of  the  property  in  the  goods,  and  no  greater  trans- 
fer of  the  actual  possession  of  the  goods  —  exccj)t  in  the  one  case 
of  the  part  actually  received  —  in  the  one  case  than  in  either  of 
the  otlicra.  Then,  while  it  is  true,  that  an  action  for  goods  sold 
and  delivered  will  lie  in  every  case  where  there  has  l)eon  an  act- 
ual transfer  of  the  property  and  the  actual  possession  in  and  of 
the  whole  of  the  goods,  to  the  vendee  ;  and  where  such  action  will 
not  li(>,  it  is  then  conclusive  that  the>'c  have  not  been  the  accej)t- 
ance  and  the  actual  receipt  of  the  whole  of  the  goods  to  satisfy  the 
statute  ;  yet  the  converse  of  this  is  not  also  true,  /.  e.,  it  is  not 
true  that  the  action  will  not  lie  as  for  goods  sold  and  delivered 
unless  there  have  been  an  acceptance  and  an  actual  receipt  of  the 
whole  of  >  goods.  For  there  are  cases  which  hold  that  the  ac- 
tion for  goods  sold  and  delivered  will  lie,  where  there  is  a  good 
contract  for  the  sale  of  goods  so  that  the  property  in  them  has 
passed  to  the  vendee  by  virtue  of  the  contract,  though  the  right  of 
stoppage  in  transitu  continues.  It  therefore  follows  that  in  all 
cases  where  the  action  for  goods  sold  and  delivered  will  lie  on  a 
contract  for  the  sale  of  goods  where  the  contract  is  made  good  by 
the  note  or  memorandum  in  writing,  or  the  part  payment  of  the 
purchase-money,  it  will  also  necessarily  lie  where  it  is  made  good 
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by  the  acceptance  and  actual  receipt  of  a  part  of  the  goods  ;  fho 
contnict  l)cing  eijually  as  effective  to  pass  the  property  aiul  to  uive 
the  riglit  of  action  for  goods  sold  and  delivered  to  precisely  tlic 
same  extent  in  the  one  case  as  in  either  of  the  others. 

In  our  investigation  of  the  subject,  we  have  scen,^  contrary  to 
the  statements  of  Blackburn  and  iJenjanun,  in  their  works  on 
Sales,  that  where  there  have  not  been  an  acceptance  and  an  act- 
ual receipt  of  part  of  the  goods  by  the  purchaser,  and  the  reli- 
ance is  placed  on  the  receipt  of  the  carrier  to  meet  the  re([uirc- 
mentsof  the  actual  receipt  of  the  statute,  such  a  receipt  is  not  the 
receipt  of  the  vendee,  unless  the  carrier  is  the  vendee's  own  car- 
rier, to  the  full  extent  that  the  delivery  to  him  is  a  complete  and 
ultimate  delivery  to  the  vendee  himself,  so  that  the  vendor's  riulit 
of  stuppai/e  in  transitu  is  gone.  We  have  scen^  that  this  applies 
not  only  to  the  carrier,  but  to  the  warehouseman  as  well.  Theio- 
fore,  where  the  holding  of  these  is  not  the  actual  holding  of  the 
vendee,  so  that  the  manual  or  constructive  possession  of  the  goods 
is  in  him,  there  is  no  actual  receipt  by  him  to  satisfy  the  statute. 
And  we  have  also  pointed  out,  that,  where  the  actual  receipt  of 
the  whole  of  the  accepted  goods  is  relied  on  to  satisfy  the  statute, 
there,  as  the  vendee  can  maintain  an  action  of  trover,  so  the  ven- 
dor can  always  sustain  an  action  for  goods  sold  and  delivered ; 
and,  unless  ho  can  sustain  such  action,  then  there  have  not  IiDcn 
the  acceptance  and  the  actual  receipt  of  the  goods  by  the  vpudce 
to  satisfy  the  statute.  But,  the  converse  of  this  is  not  noenssarily 
true.  At  common  law,  when  there  is  a  complete  eonfraet,  it  has 
been  held  that  the  delivery  of  goods  to  a  carrier  (though  not  the 
carrier  of  the  vendee  so  that  a  delivery  to  him  would  put  an  end 
to  the  stoppaijc  in  transitu),  for  the  consignee,  is  a  delivery  to  the 
consignee,  or  vendee,  —  and  this  is  signilicant,  the  delivery  may 
be  alike  to  the  consignee  whether  he  be  the  vend(>e  or  not,  —  so 
that  the  property  may  pass  to  the  consignee ;  the  risk  of  loss,  and 
therefore,  the  insurable  interest,  will  be  in  him,  as  well  as  the  lidit 
of  action  for  injury  to  the  property,  or  for  its  recovery.  In  addi- 
tion to  this,  from  the  loose  and  improper  manner  in  which,  as  we 
have  pointed  out,  the  term  "  accept"  is  used  in  many  of  the  Kng- 
lish  cases,  as  though  it  were  synonymous  with  the  actual  receipt 
of  the  statute,  we  find  it  repeatedly  stated  that  the  carrier  is  "  not 
the  vendee's  agent  to  accept  the  goods,"  when,  as  the  cases  tin  ni- 
sei ves  show,  all  that  was  meant  by  this  was  that  the  carrier  was  not 
the  vendee's  agent  to  actually  receive  the  goods  for  him  to  satisfy 
the  statute.  It  is  from  these  two  facts  that  we  find  it  repeated  hy 
nearly  all  the  English  and  American  writers,  that  "  a  carrier, 

^  See  nqira,  p.  363  et  seij  *  Supra,  p.  367. 
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although  not  an  agent  to  accept,  is  an  agent  to  receive  "  the  goods 
for  (lie  vendee,  to  satisfy  the  statute.^  As  we  intiniiited  that  we 
would  consider  the  subject  in  this  Part,  wc  refer  to  some  of  tlie 
authorities  on  the  sul)ject. 

The  i)rinciple  of  the  passage  of  property  by  a  sale  was  laid 
down  as  long  ago  as  Tr.  8  W.  o  (a.  d.  lO'JO),  in  Knight  v. 
Hopper,-  in  an  action  for  the  price  of  100  pieces  of  muslins, 
to  be  taken  away  at  ten  pieces  at  a  time,  and  paid  for  as 
taken  away.  It  was  held  by  Holt,  C.  J.,  that  the  jtieces  being 
marked  and  sealed,  the  property  was  altered  inunediatcly,  and 
they  remained  only  as  a  security  for  the  money .^  And  in  Ood- 
frey  v.  Vuv/.o*  (a.  d.  1733),  it  was  held  that  if  one  send  goods  to 
15.,  beyond  sea,  to  the  use  of  B.,  and  before  these  goods  are  paid 
for  15.  dies  insolvent,  the  shij)per  cannot  have  his  goods  again. 
Tlic  property,  by  the  shipment,  passed  to  the  consignee.  And 
where  a  tradesman  in  London,  by  order  of  a  tradesman  in  the 
country,  sent  goods  to  the  latter,  who  did  not  ap])oint  or  name  the 
carrier,  and  the  carrier  embezzled  the  goods ;  Eyre,  C.  J.,  held 
that  the  trader  in  the  country  must  stand  to  the  loss.^  And  see 
Davis  r.  James,''  where  it  was  claimed  that  the  ;\ction  against  the 
carrier  lor  the  loss  of  the  goods  should  have  been  brought  in  the 
name  of  the  consignee,  as  the  consignor  had  parted  with  his  pro|)- 
city  upon  the  delivery  of  the  goods  to  the  carrier;  but  the  court 
lukl  that  as  there  the  consignor  had  agreed  with  the  carrier  and 
was  to  pay  him,  the  action  was  pro|)erly  brought  by  the  consignor, 
luidi'r  the  agreement,  even  though  the  property  had  passed  to  the 
consignee."  In  Dawes  v.  Peck,^  Lord  Kenyon  distinguishes  these 
cases  on  the  ground  that  the  consignors  stood  in  the  character  of 
insureis  for  the  safe  arrival  of  the  goods;  and  by  (Jrose,  and  Lc 
lilanc.  .IJ.,  on  the  ground  of  special  agreements  betweiMi  the  con- 
siLHiors  and  carriers. 

Ill  Vale  V.  Hayle'-*  (a.  n.  177'))  the  action  was  for  goods  sold 
and  delivered.  The  vendee  ordered  the  goods  sent  by  land  car- 
riage, and  they  were  accordingly  so  sent ;  there  being  no  other 
mode  of  land  carriage  than  that  bv  which  tliev  were  sent.  The 
goods  were  lost  oi\  the  road.  The  vendee  was  held  li;ilile  for  the 
luice  in  this  form  of  action.     Lord  Mansfield,  in  delivering  judg- 
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'  See  Bliicklnirn  on  .>=!alos,  2il  cl. ,  1 7, 
22,  iiMil  tile  otlior  autlioritius  cited  ante, 
p.  -W-l  11.  4. 

■^  C.is.  temp.  Holt,  8. 

'  s.  c.  SkiiiiiPr,  Cti7. 

*  3  1'.  Wiiw.  ISi'i. 

'  N.  P.  rase  at  Shrew.sbury  Assizes, 
cited  3  P.  Wins.  185.  And  see  Snee  v. 
Prescot,  1  Atk.  218 ;  £x  parte  Dumas, 
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314. 
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650. 
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meut,  said :  "  If  a  vendor  take  upon  himself  actually  to  deliver  the 
goods  to  the  vendee,  lie  stands  to  all  risks ;  but  if  the  vendee 
order  a  particular  mode  of  conveyance,  the  vendor  is  excusi-d. 
With  regard  to  the  question  between  a  vendor  and  the  general 
creditors  of  a  vendee,  as  in  the  case  of  Birkctt  v.  Jenkins,^  a  ven- 
dor before  actual  possession  by  the  vendee  has  a  lien  upon  tlio 
goods  ho  sends ;  and  if  ho  can  get  them  in  transitu,  to  be  sure  ho 
has  the  benefit  of  that  lien.  But  that  has  no  relation  to  a  trans- 
action, as  this  is,  between  vendor  and  vendee."  Here, the  "act- 
ual possession"  referred  to,  to  defeat  the  lien, which  is  continued 
by  the  transitus,  is  virtually  in  terms  the  very  "actual  recei[)t" 
of  the  statute,  and  until  that  "  actual "  receipt  or  possession  in  at 
least  some  part  of  the  goods  is  in  the  vendee,  tiio  statute  is  not 
satisfied ;  even  though  the  action  for  goods  sold  and  delivered 
may  lie  before  the  goods  get  into  the  actual  possession  or  i*cccipt 
of  the  vendee,  as  in  Vale  v.  Bayle.^ 

In  Dawes  v.  Peck,'  it  was  held  that  if  the  consignor  of  goods 
deliver  them  to  a  particular  carrier,  by  order  of  the  consignee,  and 
they  be  afterwards  lost,  the  consignor  cannot  maintain  an  action 
against  the  carrier  for  the  loss,  although  he  paid  for  the  booidni,' 
(but  not  for  the  carriage)  of  the  goods ;  the  action  being  in  the 
consignee  in  whom,  by  the  shipment,  the  property  vests,  and  upon 
whom  the  risk  of  loss  falls.  Counsel  here  contended  that  as, 
"  until  a  deliver)/  in  fact "  to  the  consignee  a  latent  right,  to  be 
exercised  by  the  stoppafje  in  t  -ansitu,  remains  in  the  vendor  even 
as  against  the  vendee,  the  carr.  ir  ought  not  to  be  permitted  to  dis- 
pute the  property  in  the  goods  of  the  person  from  whom  he  re- 
ceived them.  Here,  the  "delivery  in  fact"  again  represents  the 
actual  receipt  of  the  statute ;  which,  as  we  have  seen,  is  satisfied, 
when  the  goods,  after  the  transitus  has  terminated,  are  in  a  ware- 
house, for  the  vendee,  although  only  constructively  then  arc  they 
in  his  actual  receipt  or  possession.  But,  under  the  complete  con- 
tract, dehors  the  statute,  the  property  was  held,  in  Dawes  v. 
Peck,  to  have  been  vested  in  the  consignee,  by  the  delivery  of  the 
goods  according  to  his  order  to  the  carrier,  Grose,  J.,  saying: 
"  By  such  delivery  the  goods  became  the  property  of  the  con- 
signee ;  he  was  liable  to  be  sued  for  the  value  of  them  ;  and  it  is 
admitted  that  ho  might  have  maintained  an  action  for  any  loss  or 
injury  happening  to  them  by  the  default  of  the  carrier."  * 

In  Dutton  v.  Solomonson,*^  it  was  held  that  at  common  law  the 
delivery  of  goods  by  the  vendor  on  behalf  of  the  vendee,  to  a  car- 
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rier  not  named  by  the  vendee,  is  a  delivery  to  the  vendee.  Lord 
Alvanley,  C.  J.,  in  delivering  the  judgment  of  the  court,  suetain- 
insr,  ou  tliis  point,  an  action  for  goods  sold  and  delivered,  said : 
"Tlie  first  o)>jection  in  this  case  is,  that  the  delivery  of  the  goods 
to  the  carrier  was  no  delivery  to  the  person  who  ordered  them, 
ami  tlK'relorc  in  that  point  of  view  this  action  was  coninienced  too 
•soon,  the  writ  having  been  sued  out  Ijeforc  the  arrival  of  the  goods 
in  London.  When  this  point  was  first  mentioned  1  was  surj)rised, 
for  it  appeared  to  mo  to  be  a  proposition  as  well  settled  as  any  in 
the  law,  that  if  a  tradesman  order  goods  to  be  sent  l>y  a  carrier, 
thoiidi  he  does  not  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier  it  operates  as  a  delivery  to  the 
pui'cliaser ;  the  whole  property  immediately  vests  in  him  ;  he  alone 
can  Idiug  an  action  for  any  injury  done  to  the  goods  ;  and  if  any 
accident  ha|»pen  to  the  goods  it  is  at  his  risk.  The  only  exception 
to  the  purcliaser's  right  over  the  goods  is,  that  the  vendor,  in  case 
of  the  former  becoming  insolvent,  may  stop  them  in  transitu." 
Tliis  is  when  there  is  a  complete  contract  at  common  law. 

In  Swain  v.  Shepherd,^  the  distinction  is  taken  by  Parke,  J., 
thus:  "  (Jenerally  speaking,  where  goods  of  a  fair,  merchantable 
quality  are  forwarded  in  pursuance  of  a  written  order,  which  binds 
the  ]ierson  giving  the  order  to  receive  the  goods,  the  jtropcrty 
passes  to  that  person  by  the  delivery  to  the  carrier,  and  he  is  the 
proper  jicrson  to  sue  the  carrier  if  the  goods  are  lost ; "  but  where 
tlic  jroods  are  sent  merely  for  approval,  no  property  passes  to  the 
consignee  until  he  receives  and  adopts  the  goods.  There  is  in  this 
latter  case  no  more  to  pass  the  property  in  the  goods  than  there  is 
under  the  Statute  of  Frauds  where  there  is  no  momoraudum  in 
writing  of  the  contract,  no  part-payment,  and  no  acceptance  and 
actual  receipt  of  the  goods.  There  is  quite  an  analogy  between 
the  two  cases. 

The  doctrine  at  common  law  was  laid  down  to  the  same  effect 
by  Lord  IJrougham,  in  tlie  House  of  Lords,  in  Dunlop  v.  Lambert,^ 
thus:  "  It  is  no  doubt  true  as  a  general  rule,  that  the  didivery  by 
the  consignor  to  the  carrier  is  a  delivery  to  the  consignee,  and 
that  the  risk  is,  after  such  delivery,  the  risk  of  the  consignee. 
Tiiis  is  so  if,  without  designating  the  particular  carrier,  the  con- 
siirnec  directs  that  the  goods  shall  be  sent  by  the  ordinary  convey- 
ance; the  delivery  to  the  ordinary  carrier  is  then  a  delivery  to 
tlie  consignee,  and  the  consignee  incurs  all  the  risk  of  the  car- 
riage. And  it  is  still  more  strongly  so  if  the  goods  are  sent  by  a 
carrier  specially  pointed  out  by  the  consignee  himself,  for  such 
carrier  then  becomes  his  special  agent."     But,  while  it  was  held 
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that  this  was  generally  true,  yet  it  was  further  held,  that  if  the 
conHiiriiDr  make  a  special  contract  with  the  carrier,  such  contract 
8U|)crs(>de.s  tiio  necessity  of  showing  the  ownership  in  the  goDtis, 
and  the  consignor  may  maintain  tiio  action,  though  those  goods 
may  be  the  property  of  the  consignee;  that  tin;  (piestion  wlu'lhcr 
the  goods  are  delivered  to  the  carrier  at  the  I'isk  of  the  coiisii:nor 
or  consignee  is  a  question  for  the  jury  ;  and  that  the  delivoiv  of 
goods  to  a  carrier  by  a  consignor  does  not  necessarily  vest  tin' 
property  in  them  in  the  consignee.  Very  clearly  it  does  not 
where  there  is  no  contract  under  which  the  property  in  the  goods 
passes ;  or  where,  for  any  reason,  the  consignee  may  refu.so  to 
receive  the  goods.* 

In  Freeman  r.  Hirch,^  Parke,  J.,  said  :  "  In  the  case  of  a  com- 
plete mie,  the  vendor  transmits  as  agent  for  the  vendee."  ^ 

In  Coats  V.  Chaplin*  the  traveller  of  M.,  a  tradesman  rosidin:^ 
in  London,  verbally  ordered  goods  for  M.,  of  j)laintiff,  a  nuinufiic- 
turer  at  Paisley.  No  order  was  given  as  to  sending  the  goods. 
Plaintiff  gave  tlicm  to  defendant,  a  carrier,  directed  to  M,  to  lie 
taken  to  him,  and  also  sent  an  invoice  by  post  to  M.,  who  rcci/ivcd 
it.  Tlie  goods  having  been  lost  by  defendant's  negligence,  and 
not  delivered  to  M.,  it  was  held  that  the  defendant  was  liablo  to 
plaintil'f.  Wightman,  J.,  said,  in  this  case:  "Without  going  so 
far  as  to  hold  that  a  consignee  can  never  maintiiin  sucli  an  action 
as  tliis,  nnlcss  the  requisites  of  the  Statute  of  Frauds  have  Iicen  so 
satisfied  as  to  render  him  liable  to  an  action  for  goods  sold  and 
delivered  by  the  consignor,  it  is  enough  for  us  now  to  say  tliat  it 
lias  in  no  case  been  held  that  the  property  passed  to  the  coiisii.niec 
by  the  consignor's  mere  delivery  to  a  carrier,  the  consignee  liaving 
given  no  order  whatever  for  the  sending." 

In  the  important  case  of  Cusack  v.  Robinson,''  where  thoro  was 
an  acceptance  of  the  goods  preceding  the  actual  receipt,  so  tliat 
the  question  of  the  actual  receipt  is  separated  from  the  •Acco\)t- 
ance,  it  was  there  held  that  the  recei]>t  by  the  warehousenian  was 
only  a  receipt  for  the  vendee  to  satisfy  the  statute,  beeansi'  the 
vendor's  lien  and  right  of  sfoppai/e  m  transitu  hod  terniinatod; 
Lord  IJlackburn  saying:  "The  intention  of  the  legislature  sicins 
to  have  been  that  the  contract  should  not  be  good  unless  partially 

1  See,  further,  l?rown  v.  Hodgson,  2  Exchequer,  cited  in  Conts  v.  <'li;i).lin. 
Canij).  3tJ  ;  ,li)sc[)h  v.  Knox,  3  C.iiiip.  320  ;     3  Q.  B.  486;  Frit<rano  i\  I.oiij,'.  1  !i.  .'^  •' 
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V.  Meredith,  2Ciiiii]).  639  ;  Moorsoin  v.  Ky- 

iiier,  2  M.   &  8.  303  ;  Sergent  i'.   Morris, 

3  W.  &  Aid.  277. 

2  3y.  B.  402,  n.;  1  N.  &  M.  420, 

'  And  sec  Morg.in  v.  Sykes,  before  T^ord 

Abinger,  C.  B.,  atKrmed  by  the  Court  of 


219;   Alexander  v.  Cauher,  1    II.  Bl.  -20; 
llaiiRoij    I'.   Arniitage,  .I  B.  &  .AM.  •''''"; 
Elmore  v.  Kingseote, .')  15.  A;  C.  TiS;!;  lload- 
lev  V.  Mcl-ainc,  10  15ing.  482. 
■  *  3  Q.  B.  483. 
M  B.  &  S.  299,  310. 
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cxL'Ciit(Ml,and  it  Is  partially  executed  if,  after  the  vendee  has  final- 
ly iii:i(H'd  on  the  specific  articles  which  he  is  to  take  under  the 
omitnict  [which,  as  we  have  seen,  is  the  statutory  acceptance] 
tlie  viiidiir  with  the  vendee's  directions  parts  with  the  possession, 
ami  /"'^«  them  under  the  control  of  the  vendee  so  as  to  put  a.com- 
pleti'  Old  to  all  the  riijhts  of  the  unpaid  vendor  as  «(/(•/<." 

And  as  we  have  previously  pointed  out,  so,  in  Cusack  v.  Robin- 
sdii,'  IJlackburn,  J.,  recognized  that  in  Nicholson  v.  Uower,'^  where 
it  was  held  that  there  liad  been  no  acceptance  by  the  vendee  of 
the  godiis,  the  actual  receipt  by  the  vendee  was  only  admitted  on 
tlic  ^luiMid  that  the  carriers  had  ceased  to  hold  the  floods  as 
tuni'is,  and  held  them  as  warehouseman  for  the  veudei',  "  under 
ciiriaustauces  that  might  have  been  held  to  put  an  end  to  the  un- 
paid vendor's  rights."  And,  in  the  same  way,  in  Smith  v.  Hudson,'' 
it  was  also  conceded  that  the  receipt  of  the  carrier  was  the  actual 
iTccipt  of  the  vendee  under  the  statute,  because  the  carrier  held 
i\w  1:1  H ids  for  the  vendee  as  warehouseman,  with  the  vendor's  lieu 
ami  rJLiht  of  atoppaj/e  in  transitu  gone. 

So,  in  Farina  v.  Home,*  the  receipt  of  the  warehousoman  was 
hclil  not  to  be  the  actual  receipt  of  the  vendee  until  the  former 
had  ultorned  to  the  vendee  so  as  to  make  his  holding  the  actual 
holding  or  I'oecipt  of  the  vendee.  In  this  case  the  actual  receipt  is 
st'vcird  from  the  acceptance ;  so  it  makes  the  point  clearer. 

In  Meredith  v.  Aleig,^  Lord  Campbcdl,  referring  to  IJushel  v. 
Wlacler,*'  treats  that  case  as  deciding  that  delay  by  the  vendee  in 
advising  the  vendor  that  the  goods  were  lying  in  the  carrier's 
warehouse,  might  be  evidence  that  "  he  had  received  them  him- 
self." And  in  Meredith  v.  Meig,"  Erie,  J.,  says  :  "  IMaeiug  goods 
on  Ijoard  ship  is  good  evidence  of  a  delivery  in  support  of  a  count 
fi)i'  iriiods  sold  and  delivered;  but  that  is  not  the  same  as  the 
(luestion  under  the  seventeenth  section  of  the  Statute  of  Frauds. 
1  have  no  doubt  that  the  bill  of  lading,  which  is  the  symbol  of  the 
pi'o|)erty,  may  be  so  received  and  dealt  with  as  to  be  e(iuivalent  to 
an  actual  receipt  of  the  property  itself;  but  in  the  present  case 
the  dcfeiulants  neither  acted,  nor  led  the  plaintiff  to  believe  that 
they  acted,  as  if  they  had  received  the  goods,  or  were  ownei's  of 
them." 

The  case  of  Coornbs  v.  The  Bristol  &  Exeter  Railway  Co.** 
would  lie  a  more  valuable  one  than  it  is  on  the  question,  if  it  were 
not  for  the  singular  confusion  which  pervades  so  many  of  the 
Eniflish  cases,  and  which  we  have  repeatedly  pointed  out,  in  their 


1  1  R.  &  S.  299,  307. 

2  1  K.  &  K.  172. 
«  6  H.  &  S.  431. 

*  16  M.  &  W.  119,  123. 


6  2  E.  &  R.  364. 
«  1.')  Q.  B.  442  n. 
■  2  K.  &  n.  at  \).  373. 
»  3  11.  &N.  510. 
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confoimdiij;?  the  accoi)tanoo  with  the  actual  receipt,  aa  thoiiirli  the 
hitter  necessarily  involved  the  former;  or  as  though  the  aoct'iit- 
nnco  were  not,  as  the  statute  clearly  iudieates  that  it  is,  an  entity, 
separate  and  apart  from  the  actual  receipt,  which  is  also  remli'ied 
necessary  to  luiike  the  contract  be  deemed  good.     Such  couiiisiou 
is  very  manifest  in  the  previous  case  we  have  examined, •  wiicie, 
when  the  judges  use  the  term  "  actual  receipt,"  a  consideratiDU  of 
the  context  leaves  it  doubtful  whether  they  do  not  thei-eliy  nicuii 
the  acce|)tance  as  well  as  the  actual  receipt  of  the  stnlute.    Tlic 
same  ditliculty  exists  in  Coombs  v.   The  Bristol    &    Ivveter  Ry. 
Co.2     There  A.  agreed  veri)ally  to  buy  of  B.  all  the  whaleboiio  lie 
could  i)rocure  at  a  certain  i)ricc,  to  be  sent  l)y  a  particular  railway; 
A.  agreeing  to  pay  the  carriage.     Some  whalebone  to  an  iuuDtiiit 
exceeding  £10,  having  been  delivered  at  the  railway  station  by 
15.,  consigned  to  A.,  and  having  been  duly  invoiced  to  him,  was 
lost  in  the  transit.     JJ.  then  wrote  requesting  A.  to  make  a  claim 
agninst  the  company.     Counsel  in  this  case  claimed  that  as  the 
plaintiff  had  agreed  to  take  all  the  whalebone  sent  the  goods  were 
specific  goods.     We  are  inclined  to  think  the  contention  was  cor- 
rect, and  that  where  goods  are  thus  sold,  —  as  all  the  goods  of  a 
certain  mark,  or  all  of  the  goods  iii  a  store,  or  all  the  wlinlebone  the 
vendee  maybe  able  to  procure,  —  that  this  makes  tl'    ^.oods  spe- 
cific goods,  assented  to  by  the  vendee  as  the  actual  si.    i^ct  of  the 
jnu'chase  ;  and,  on  their  actual  receipt,  ho  can  no  more  reject  them 
than  he  can  any  other  specific  goods  which  he  has  purchased,  ami 
lias  thus  "accepted,"  as  in  Cusack  v.  Robinson""^  and  the  nuineroiis 
other  cases  where,  having  bought  ascertained  goods,  he  has  act- 
ually received  them. 

From  this  point  of  view,  Coombs  v.  Tiie  Bristol  &  Exeter  T?y. 
Co.'*  would  be  another  express  authority  that  the  receipt  of  a  car- 
rier, in  whose  hands  the  goods  are  subject  to  sfoppa</e  hi  franititii, 
is  not  the  actual  receipt  of  the  vendee  required  by  the  statute. 
But  while  it  is  obvious  that  there  is  much  in  the  case  to  show 
that,  as  usual,  no  substantial  distinction  is  made  between  the  ac- 
ceptance and  actual  receipt  of  the  statute,  there  are  jiortions  of 
the  case  which,  expressis  verbis,  are  confined  to  the  actual  nci'liit 
oi  the  statute.  Thus,  where  counsel  say:  "If  goods  which  have 
been  ordered  are  delivered  to  a  carrier  named  by  the  purohaser. 
an  action  for  goods  sold  may  be  maintained;"  Martin,  I'.,  an- 
swered :  "  That  is  so  if  there  is  a  valid  contract,  but  such  delivery 
is  not  sudficient  to  take  the  case  out  of  the  Statute  of  I^raiids." 
And  counsel ;  "  No  doubt  the  delivery  to  a  carrier  would  have 


1  Moredith  v.  Meig,  2  E.  &  B.  364. 
*  3  II.  &  N.  510. 


»  1  B   &  S.  29!). 
*  3  H.  &  N.  510. 
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l)fcn  a  valid  ilellvory  to  tho  vendee,  if  there  had  been  a  complete 
s;ilo  and  transft'r  of  tho  property  by  the  contract.  In  that  case 
tlio  srlltu"  would  have  transmitted  tho  goods  as  a,tj;<'nt  for  tho 
vendee."  So  Martin,  B.,said  :  "  At  common  law,  upon  tlu!  sale  of 
an  ascertained  cliatlel,  on  delivery  to  a  carrier,  the  propi-rty  vested 
ill  llie  vendee.  IJut  Ity  the  seventeenth  section  of  tlie  Statute  of 
Frauds, '  no  contract  for  the  sale  of  any  <j;oods,  wares,  and  nieicdian- 
dises,  for  the  price  of  £10  sterlinjj;,  or  u|)wards,  shall  he  mUowcmI 
to  lie  <j;ood,  except  the  buyer  shall  accept  part  of  the  <^oods  so  sold, 
and  (ichiiillii  receive  [the  italics  are  his  own]  the  same,  or  fjjivo 
sometliin^'  in  earnest  to  bind  the  bargain,  etc.,  or  that  some  note 
or  memorandum  in  writinj.;  of  the  said  l)ar<i;ain  be  made  and 
siirued,'  etc.  Therefore,  nnless  one  of  these  thini^s  have  happened, 
tliis  contract  of  sale  was  not  good;  not  that  such  a  contract  is 
aljsolutely  void,  for  if  either  event  takes  place  at  any  time  after 
tlie  verlial  contract,  the  contract  becomes  good."  And  Uramwell, 
1>. :  "The  only  way  in  which  there  was  a  delivery  to  the  defend- 
ants by  the  plaintiff  was  under  the  contract  of  sale.  IJut  ihe  con- 
tract of  sale  was  invalid,  and,  therefore,  no  authoi-ity  to  the 
dci'endants  to  receive  the  goods  for  him.  JJut  it  may  l)e  said  tho 
contract  to  carry  was  made  in  the  name  of  the  plaintilf,  and  that 
he  might  ratify  it.  1  do  not  think  that,  in  fact,  the  contract  was 
niniic  in  the  name  f  the  plaintiff.  It  is  more  reasonable  to  hold 
that  the  ennsignor,  .vlien  the  property  is  not  out  of  him,  does  not 
contract  ,  a-  the  consignee."  So,  Watson,  i>.,  distinguishing  Dnt- 
ton  V.  Sulomonson,^  says  of  it  that  there  "  it  was  said  that  dc- 
livory  to  a  carrier  was  delivery  to  tho  vendee,  but  in  lliat  ease 
tlun'o  was  a  perfect  contract,"  leaving  tho  Statute  of  Frauds 
out  of  the  question. 

The  term  "  actual  receipt"  of  the  statute  is,  we  think,  exactly 
cquivalcntto  the"  actual  delivery,"  which  puts  an  end  to  the  right 
of  the  Htoppneje  in  tranntu,  this  actual  delivery  being  met  where 
the  possession  has  vested  in  the  vendee,  manually,  constructively, 
or  symbolically  :  in  either  case  ]»utting  an  absolute  end  to  tho 
vendor's  lien,  and  its  continuance,  the  right  of  atoppdi/e  in  tnmxitu. 
Tims,  in  Snee  v.  I'rescott,^  Lord  IJardwicke  says  :  "  If  goods  were 
delivered  to  a  carrier  to  be  conveyed  to  A.,  and  while  the  carrier 
was  upon  the  road,  and  before  actual  Jelirer//  to  A.  by  tho  carrier, 
the  consignor  bears  that  A.,  his  consignee,  is  likely  to  become 
a  iiankrupt,  or  is  actually  one,  and  countermands  the  delivery, 
and  gets  them  back  into  his  own  possession  again,  trover  will  not 
lie  by  the  assignees  of  A. ;  because  the  goods  while  they  were 
in  transitu  might  be  countermanded."    This  was  api)roved  in  Ellis 

»  3  B.  &  P.  582.  »  1  Atk.  248. 
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V.  Hunt,^  Lord  Kcnyon,  C.  J.,  there  saying:  "  As  to  the  necessity 
of  the  goods  coming  to  the  corporal  touch  of  the  bankru[)t,  that 
is  merely  a  figurative  expression,  and  has  never  been  htei-ally  ad- 
liercd  to.  For  there  may  be  an  actual  delivery  of  the  goods 
without  the  bankrupt's  seeing  them,  —  as  a  delivery  of  the  key  of 
the  vendor's  warehouse  to  the  purchaser."  And  Ashurst,  J. : 
"  The  general  rule  is  that  the  consignor  has  a  right  to  stop  the 
goods,  if  he  can,  before  they  get  into  the  actual  possession  of  tlie 
bankrupt." 

And  Lord  Wensleydalc  (Parke,  J.),  in  Dixon  v.  Yates :2  "If 
the  vendors  had  parted  with  the  actual  possession,  and  the  goods 
had  remained  in  the  hands  of  a  carrier  they  would  have  been  enti- 
tled to  stop  them  in  transitu,  imless  the  sub-purchasers  from  the 
vendee  had  taken  actual  jjossession.^*  So,  in  Townley  v.  Crump,^ 
where  a  sale  of  goods  was  made,  but  the  ()ossession  remained  in 
the  vendor,  a  delivery  order  being  handed  to  the  vendee,  but  no 
transfer  of  the  goods  having  been  made  on  the  warehouse  books 
of  the  vendor,  Lord  Abinger,  C.  lJ.,held  that  no  sulhcient  delivery 
was  shown  to  devest  the  lien  of  the  vendors.  And,  treating  the 
delivery  order  as  only  equivalent  to  the  giving  of  an  invoice  or 
bill  of  lading,  said,  that  that  "  does  not  take  away  the  right  to  stop 
in  transitu,  if  there  has  been  no  actual  delivery  of  the  goods."  * 

We  therefore  conclude  that  though  there  is  no  actual  receipt  by 
the  vendee,  under  the  statute,  of  the  whole  of  the  goods,  so  long 
as  the  vendor's  lien  or  his  right  of  stoppage  in  transitu  attaches  to 
the  whole  of  the  goods,  and  that,  in  such  case,  the  vendor  cannot 
maintain  an  action  for  goods  sold  and  delivered,  nor  the  vendee 
maintain  trover  for  them  ;  yet,  where  the  requirements  of  the  siat- 
ute  have  been  met,  eiiher  by  the  acceptance  and  actual  receipt  of 
part  of  the  goods,  by  the  memorandum  of  tlie  contract  in  writinir, 
or  by  a  part  payment  of  the  purchase-money,  and  there  is  lluis  a 
complete  contract,  the  action  for  goods  sold  and  delivered  may  be 
as  at  common  law  where  there  has  been  a  delivery  of  the  goods  to 
a  carrier,  e^en  though  the  right  of  stoppaye  in  transitu  may 
continue. 

Campbell,  who,  in  his  work  on  Sales,  also  reaches  this  conehi- 
sion,  does  so,  on  the  ground  ^  that  the  term  "  actual "  in  the  stat- 
ute is  used  in  contradistinction  to  the  term  "  constructive."     Wc 


do  not  concur  in  this  view,  which  we  think  results  from  the 


want 


»  3  T.  R.  464. 

a  5  B.  &  All.  at  p.  341. 

8  4  A.  &  K.  68,  60. 

♦  111  a  I'oti!  to  till'  fourth  Americin  edi- 
tion of  Htii.j.  OM  Sales,  §  186,  it  is  sai<l 
that  this  was  a  good  ri'ceipt  to  satisfy  the 
statute.    On  tlio  contrary,  while  there  was 


lierfi  the  nccoptanee  of  the  !,'o(i(N  ly  the 
vendee,  tlie  very  "aitual  receijit  "  wliii'li 
is  ie(iuil'etl  hy  the  stUiltc  was  held  to  bo 
waiitiiif;,  the  jjoods  not  haviiifj  hffii  iiitii- 
ally  'raiisferred  or  delivered  to  tin'  veiulee. 
*  See  Cainpbeii  on  Sales,  p.  1>"56. 
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of  stress  in  the  distinction  between  ihe  acceptance  and  the  actual 
receipt  of  the  statute.  By  the  acceptance  at  conunou  law  ;  that  is, 
by  tlic  assenting,  the  recognizing,  the  taking  to  the  specilic  goods 
as  the  suljject  of  the  contract,  the  property  in  the  goods  jnissed  to 
tlie  vendoc.  But,  in  addition  to  this  acceptance,  th«;  statute  ro- 
quiri'S  an  actual  recci[)t  as  well ;  that  is,  an  actual  transr.;i^-';i()u  of 
e  possession  from  the  vendor  to  the  vendee,  so  th"*^  both  prop- 
erty and  jiossession  absolutely,  by  the  acce|)tancc  and  the  actual 
receipt,  vest  in  the  vendee  ;  as,  by  an  actual  delivery  to  the  vendee 
of  accepted  goods,  the  very  ^/-rt^s/f^s  of  the  goods  is  terminated, 
and  the  vendor's  possession  and  lien  are,  on  the  goods  actually 
ilelivcred,  actually  extinguished.  But  the  actual  delivery,  where 
this  result  is  accomplished,  equally  amounts  to  an  actual  receipt, 
as  it  (lid  at  common  law,  whether  such  actual  i-eceii/t  be  manual, 
constructive, or  symbolical.  Campbell  saw  this  v.".  the  case  of  the 
constructive  receipt  by  a  warehouseman,  and  ti  ies,  we  think  not 
successfully,  to  treat  this  as  an  exceptional  case  of  actual  receipt. 
But,  outside  of  that,  there  are  numerous  cases,  many  of  which  we 
cite  in  the  next  succeeding  lengthy  note,  where  the  goods  remain  iu 
the  possession  of  the  vendee,  but  as  he  holds  them  not  as  owner, 
hut  as  custodian  or  bailee  for  the  vendee,  with  his  lien  as  unpaid 
vendor  gone,  and  his  right  to  sue  as  for  goods  sold  and  delivered 
attaching,  his  ])Ossession  is  the  constructive  possession  of  the  ven- 
dee, and  meets  the  requir"mcnts  of  the  actual  receipt  of  the  stat- 
ute. Heiu?c,  wo  conclude,  to  satisfy  the  requirements  of  the 
actual  receipt,  and  its  correlative,  actual  delivery,  as  the  vendor  is 
not  the  agent  of  the  vendee  to  actually  receive  the  goods,  and  can 
only  h(dd  the  goods  for  the  vendee  when  his  position  as  vendor, 
in  respect  to  the  goods  which  he  has  actually  delivered,  is  gone, 
so  that,  on  them,  he  has  lost  his  lien  as  unpaid  vendor;  so  the 
vendor's  carrier  is  not  the  vendee's  agent  to  actually  receive  the 
goods  within  the  meaning  of  the  statute  ;  and,  therefore,  as  long 
as  he  holds  the  goods  with  the  vendor's  lien  or  right  of  atnpiMvje 
in  tr(iii--<if!i  attaching,  his  receipt  is  not  that  of  the  vendee,  and 
the  actunl  receipt  of  the  statute,  with  its  corresponding  actual 
delivery  to  the  vcndi^'C,  is  wanting. 

The  fundamental  error  which  was  made  by  the  Court  of  Queen's 
I)Onch  in  Dushel  v.  Wheeler,^  was  in  their  ignoring  the  actual  re- 
ceipt uf  the  statute,  as  though  an  acceptance  alone  was  all  that 
was  necessary  to  make  the  contract  be  deemed  good,  although  in 
their  strange  ccmtradictions  the  acceptance  itself  was  to  be  ig- 
nored when  there  was  an  actual  receipt.  Thus,  Lord  Dennnin 
there,  ignoring  the  actual  receipt,  or  implying  that  where  there  is 
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an  "  actual  manual  receiving,"  there  is  necessarily  an  acceptance, 
says  :  "  Wlieu  the  contract  is  not  in  writing,  the  question  whether 
there  has  been  an  acceptance  must  be  a  question  of  evidence,  vary- 
iug  very  much  according  to  the  particular  circumstances  of  each 
case.     The  purchaser  may  depute  another  person  to  exercise  a 
judgment  for  him  as  to  the  quality  of  the  goods,  or  he  may  rely 
upon  tlic  judgment  and  integrity  of  tlie  manufacturer  from  whom 
l;e  orders  tlio  goods.     In  these  cases,  it  seems  to  me,  there  may 
certainly  be  an  acceptance  within  the  statute,  without  an  actual 
manual  receiving."     Williams,  J.,  is  even  worse.     He  mixes  the 
terms  in  the  most  inextricable  manner,  thus  :  "  The  moment  it  is 
held  tliat  manual  acceptance  by  the  buyer  is  not  necessary  to  sat- 
isfy the  strong  language  of  the  statute,  it  follows  that  a  comtnw- 
tive  acceptance  is  sufficient.     The  larger  in  bulk  the  goods  arc,  and 
therefore,  in  general,  the  greater  the  value  of  the  goods  in  (jues- 
tion,  the  more  impossible  is  an  actual  receipt  of  them  by  the  buyer 
himself ;  and,  therefore,  in  the  nature  of  things,  a  constructive  re- 
ceipt must  be  considered  as  satisfying  the  statute.     If,  then,  there 
may  be  a  constructive  receipt,  the  question  must  be  left  to  the  jury. 
It  would  be  absurd  to  attempt  to  lay  down  any  general  rule  as  to 
what  amounts  to  an  acceptance  ;  it  must  be  submitted  to  the  jury 
in  each  particular  case,  has  there  or  has  there  not  been  an  actual 
acceptance  ? "     And,  as  we  have  pointed  out,^  although  the  jury 
had  expressly  found  that  there  had  been  no  acceptance,  a  new 
trial  was  ordered  for  a  further  finding  by  them  on  the  same  (jues- 
tion ;  the  point  as  to  the  actual  receipt  being  in  terms  ignored,  al- 
though there  seems  to  have  been  no  evidence  in  the  case  of  any 
delivery  having  been  made  to  the  vendee,  or  of  any  actual  receipt 
by  him. 

But  wo  think  we  have  demonstrat  )d  in  our  very  full  examina- 
tion of  these  important  questions,  in  this  and  in  the  next  preced- 
ing Part,  that  the  acceptance  of  the  statute  is  one  thing  ;  viz.,  an 
act  of  the  mind,  in  accepting,  appr^^-ing,  selecting,  recognizinir, 
taking  to  of  the  goods  purchased  as  the  very  subject  of  the  con- 
tract; and  that  the  actual  receipt  of  the  goods,  wliich  is  also  re- 
quii-ed  by  the  statute,  and  which  is  the  actual  transmission  of  the 
possession  of  the  goods  or  of  such  of  them  as  have  been  actually 
delivered,  from  the  vendor  to  the  vendee,  either  manually,  con- 
structively, or  symbolically  —  but  so  actually,  and  so  el'fec.tually.as 
that  they  are  absolutely  in  the  possession  of  the  vendee  by  himself 
or  his  bailee,  with  the  vendor's  lien  or  liis  right  of  stopj^ivji'  in 
transitu,  ^owQ  —  is  quite  another;  and  that  both  the  aceeptance 
and  the  actual  receipt  are  necessary  as  to  the  goods  which  have 

*  Supra,  p.  356, 
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been  actually  delivered  and  actually  received,  in  order  to  supply 
the  evidence  of  the  "  good  "  contract  under  the  statute. 

These  points  being,  we  think,  established,  and  thinking  it  is  not 
"absurd  to  attempt  to  lay  down  any  general  rule  as  to  4\diat 
amounts  to  an  acceptance ; "  but  that,  in  order  to  relieve  the 
cases  from  the  mass  of  confusion  in  which  the  absence  of  such  an 
attempt  has  involved  them,  it  was  necessary  to  make  that  attempt, 
\\lii(."h  we  have  done,  and  we  trust  successfully  ;  it  now  remains 
to  mtike  such  aj)plication  as  we  can  of  these  princi[)les  to  the  de- 
cided cases.  This  could  be  more  satisfactorily  done  if  the  cases 
bad  geiierally  been  decided,  as  they  have  not  been,  upon  any  con- 
sisteut,  logical  principle. 

We  conclude  then,  that  where  there  is  the  actual  receipt  by  the 
vendee  of  the  goods  sold,  or  of  some  part  of  them,  tliere  is  also  the 
sullicient  acceptance  of  them  to  satisfy  the  statute,  when 

1.  The  goods  are  specific  goods,  ascertained,  selected,  recog- 
nized ;  and  specifically,  by  such  ascertaining,  selecting,  recog- 
nizing, are  accepted  and  taken  to  as  the  very  subject  of  the 
purchase.* 

'  The  loading  case  fixing  this  principle 
is  I'usack  I'.  IJuliiiison,  1  B.  &  S.  21*9.  But 
siiiUL'  that  iinjiortant  and  thoroughly  widl- 
decidod  case  has  fixed  the  princii)le  that 
tlie  acceptance  is  an  independent  entity, 
whicli  in  no  wise  depends  upon  the  actual 
receipt  of  the  statute,  whicii  is  also  re- 
Huiri'd  to  make  the  contract  be  deemed 
guud  ;  and  that  the  acceptance  may  pre- 
cede, be  eonteniiioraneous  with,  or  follow 
the  actual  receipt,  thi;  ease  has  fixed  the 
doctrine  as  applicable'  to  the  statute,  as, 
it  was  at  common  law  before  the  statute 
was  enacted,  —  that-  the  selling  of  specific 
goods  for  a  specific  price  {per  liolrovd,  J., 
iu  Daldey  V.  I'arker,  2  15.  &  C.  37,  44) 
itself  is  an  acceptance  of  the  goods,  pass- 
ing the  pro]ierty  in  thi-m  to  the  vendee. 
And  when,  upon  such  a  sale,  involving 
siieh  an  accei)tanee,  the  vendor  so  parts 
witii  the  jMissession  of  the  goods  that  he 
parts  with  his  lien,  and  the  possession  ab- 
solutely vests  in  the  vendee,  the  statute  is 
sntislied.  For  "the  statute  contemplates 
siuli  a  parting  with  the  juissession  ;  and, 
therefore,  as  long  as  the  si.dler  jireserves 
his  control  over  the  gooils  so  as  to  retain 
his  lien  [on  all  the  goods  sold],  he  pre- 
vents till'  Vender  from  .  .  .  receiving  them 
IIS  hia  0/1  a  within  the  meaning  of  the  stat- 
ute," //;,'//,  On  the  piinei]ile  as  to  a(^ 
eeptaiire  whicli  we  deilui'e  from  Cnsack  v. 
liol.inson,  1  R.  &  S.  2!i!),  all  of  the  fol- 
lowing eases  rank  themselves  ;  Chaplin  v. 
Kogeis,  1  Kiist,  lii2  ;  Hodgson  V.  I.c  Bret, 
!  ''amp,  2:33  ;  Elmore  v.  Stone,  1  Taunt. 


m 


458  ;  Astey  v.  Emery,  4  M.  &  S.  262  ; 


Blenkinsop  v.  Clayton,  1  Taunt.  397; 
Tempest  V.  Fitzgerald,  3  B.  &  Aid.  680  ; 
Carter  v.  Touissaint,  .O  B.  &  Aid.  Si'if)  ; 
Price  V.  Lea,  1  B.  &  C.  i:.6  ;  lialdey  v. 
Parker,  2  15.  &  ('.  37;  Pr.xter  v.  .lones, 
2  C.  &  P.  r>32  ;  Smith  v.  Snrinan,  !t  B.  & 
C.  561;  Maherley  i".  kShei)iiai(l,  10  Bing. 
99;  Elliott  v.  Pybns,  lo  Bing.  512; 
Baines  v.  Jevons,  7  C.  &  P.  288  ;  Boulter 
V.  Arnott,  1  Cr.  &  M.  333;  (ioodall  v. 
Skelton,  2  H.  Bl.  316 ;  Simmons  v. 
Swift,  5  B.  &  C.  857,  864  ;  AV right  r.  Per- 
cival,  8  L.  J.  N.  s.  Q.  B.  258  ;  Harris  v. 
Matthews,  3  Jur.  1192;  Dodslev  r.  Var- 
ley,  12  A.  &  K.  632;  Edan  v.  Diidlield,  1 
Q.  B.  551  ;  Farina  v.  Home,  16  JM.  & 
^V.  119;  Saundi'rs  v.  Topp,  4  Ex.  390; 
Holmes  V.  Hoskins,  9  Ex,  753  ;  Bigg  v. 
AVhisking,  14  C.  B.  195;  Tond<inson  v. 
Staight,  17  C.  B.  6117;  Marvin  v.  Wallis,  6 
E,  &  B.  726  ;  Currie  r.  Aiuh  i>on,  2  E.  & 
E.  592  ;  Simmonds  v.  Humble,  13  C.  B. 
N,  s.  258  ;  Kershaw  v.  Ogden,  3  H.  &  C, 
717;  Hiilbntt  v.  Hiekson,  E.  K.  7  C.  P. 
438,  449  ;  Marshall  v.  (iieen,  1  C.  P.  JJiv. 
35,  43.  The  principles  as  to  acceptance  at 
common  law  liy  the  imrchase  of  specific 
goods,  iu  thus  selecting,  recogni/iiig,  ap- 
proving, accepting,  the  goods,  which  gov- 
ernetl  the  fiamers  of  the  statute  of  frauds, 
and  with  reference  to  which  they  obviously 
used  the  term  "accept"  of  the  statute,  are 
well  laid  down  bv  liovill,  CI.,  in  Heiltnitt 
V.  Hiikson,  L.  U.  7  C.  P.  438,  449,  fully 
quoted  by  us,  supra,  p.  419.  And  see,  on 
the  same  subject,  Alexander  r.  Cardnor, 
1  Bing.  (N.  C.)  671;  Aldridge  v.  Johrf&on, 
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2.  That  they  are  specific  goods,  and  accepted  as  such  as  the 
siil)jcct  of  the  contract,  when,  by  description,  the  particular  goods 
are  identified,  recognized,  assented  to,  and  approved  ;  and,  there- 
fore, they  cannot,  o.'ter  their  actual  receipt,  be  rejected, if  they  are 
the  very  g(jods  which,  by  their  description,  have  been  made  the 
approved,  accepted,  recognized  subject  of  the  contract.' 


7  K.  k  B.  SS.-)  ;  LaiiKtoii  v.  llii,'^'iiis,  4  II. 
&  X.  ^11-2;  Wiiitw.  linker,  2  Ivv  1;  Brown 
V.  ll.iiv,  l  \l.k  X.  8'J-i  ;  Trv^cIK's  v.  Suw- 
ell,  7  \\.  &  N.  57 1;  Bcliii  v.  Biinujss,  3 
B.  &  S.  ai  p.  75t),  /((•/•  Williams,  J.  In 
Dixon  r.  VaU's,  5  B.  &  Ail.  313,  340, 
Lonl  Wciisk'ydali^  (I'aiki-,  J.)  said:  "I 
talvi!  it  to  li(3  deal'  that  i)y  the  law  of  Eng- 
land till!  .sale  ol'  aspurilic  i;liattol  jias.sus 
tlio  pioiieity  in  it  to  tlio  vendue  witliont 
delivery.  The  "general  doctrine  that  the 
jn'o[ierty  in  chattul.s  passes  by  a  eontraet 
of  sale  to  a  Venice  witliont  delivery  is 
questioned  in  I  alley  v.  Cnlverwell,  2 
Mann.  &  lly.  560,  in  a  note  by  the  re- 
porters ;  but  I  ap|irehend  the  rule  is  cor- 
rect as  coiilineil  to  a  bargain  for  a  speeilio 
chattel.  Where  there  is  a  sale  of  goods 
generally,  no  i)roperty  in  them  passes  till 
delivery,  hecanso  until  then  the  very  goods 
sold  are  not  aseertained  ;  but  where,  by 
the  contrai'.t  itself,  the  vendor  ajjprojjri- 
ates  to  till!  vendee  a  s])ceilic  chattel,  and 
the  latter  thereby  agrees  to  take  that  spe- 
eilio chattel,  and  to  pay  the  stipulated 
price,  the  parties  ari!  then  in  the  same 
situation  as  they  would  be  after  a  delivery 
of  goods  in  pursuance  of  a  general  con- 
tract. The  very  a|ipropriation  of  tho 
chattel  is  eipiivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to 
take  the  s|)ecilic  chattel  is  eipiivalent  to 
his  acce[iting  pos.scssion.  The  elfect  of 
contract,  therefore,  is  to  vest  the  property 
in  the  bari^'aineo." 

1  Thus,  in  Kibble  v.  Gough,  38  L.  T. 
N.  s.  201,  the  contract  was  to  buy  all  the 
barley  of  the  year's  growth.  It  was  held 
(see  /ii-i-  Cotton,  L.  .1.  at  p.  206)  that  this 
related  to  a  thing  certain  and  specilied, 
and,  on  its  actual  receipt,  it  being  tho 
very  bailey  that  was  purchased,  it  could 
not  be  rejected.  So,  in  analogy  to  this, 
it  was  held  in  the  Bog  Lead  Mining  Co. 
V.  Montague,  10  C.  B.  N.  s.  481,  where 
the  defendant  agreed  to  accept  a  specilic 
numl>er  of  shares  afterwards  allotted  to 
him,  that  this  was  a  sufficient  acceptance 
of  tlie  shares  to  satisfy  tho  statute,  which 
reipiired  the  specilic  attestation  by  tho 
purchaser  of  his  acceptance  of  the  shares, 
inasmuch  as  the  ])Ui'cliaser  did  get  the 
very  thing  for  which  he  had  asked,  and 
of  which  he  had  by  anticipation  testitied 
his  acceplance.  So  we  think  there  was 
a  dear  acceptance  of  the  whalebone   in 


Coombs  V.  The  Bristol  &  Exeter  Ry.  Co., 
3  11.  &  X.  510,  as  that  was  the  very  .sub- 
ject of  the  purclia.se,  and,  by  its  pmcha.M', 
was  recognized,  ap[iroved,  ass(!nted  to,  au- 
ceitted,  as  the  very  subject  of  the  pur. 
chase.  And,  we  think,  that  had  the  re- 
ceipt of  the  carrier  been  there  tho  actual 
receipt  of  the  vendee,  both  the  statute 
would  have  been  satislied  and  the  pru[i- 
(irty  and  possession  in  and  of  the  goods 
woud  have  been  in  the  vendee  as  the  spi'- 
cilic  subject  of  the  purchase.  So  we  tliiiik, 
where  there  was,  as  in  Hart  i'.  Bush,  K.  B.  & 
E.  494,  th(!  purchase  at  a  sjiecitic  price  of  ;i 
designated  kind  of  brandy,  that  this  was  an 
acceptance  of  the  brandy  as  the  subject  of 
the  purchase;  and  had  the  vendei;  actually 
received  the  subject  of  his  purchase,  as  in 
Kibble  v.  Goiigli,  38  L.  T.  N.  .s.  2o4,  and  in 
the  Bog  Lead  Mining  Co.  v.  iloiitaguc,  10 
C.  B.  .N.  .s.  481,  that  then,  on  the  actual  re- 
ceipt of  the  brandy,  he  coulil  not  have  re- 
jected it,  as  it  was  the  very  subject  wliic'h  liu 
had  recognized,  approved,  and  assciilcd  to 
as  the  article  he  was  buying  at  the  agivcd 
jirice.  But  the  receipt  of  the  carrier  was 
not,  as  was  contended  in  this  case,  the 
rc'cipt  of  the  buyer,  and,  therefore,  the 
statute  was  not  .satislied.  Indeed,  Lord 
Campbell,  in  the  case,  treats  the  matter  as 
one  only  as  to  whether  there  was  a  ii'cci|it 
or  not,  thereby  either  tacitly  coineiling 
the  a(!ceptance  of  the  goods  by  the  vciidie 
or  else  entirely  ignoring  its  necessity.  -So, 
we  think,  as  there  was  an  actual  receipt  in 
Hunt  V.  Ifecht,  8  Ex.  814,  but  not  of  the 
goods  which  were  purchased,  tliat  had  the 
bones  which  were  to  have  Ikhii  selected 
from  tho  pile  been  selected,  dc'ivered,  and 
actually  received, the  vendee  could  not  have 
rejected  them,  as  they  would  have  been  the 
very  subject  which  he  had  id'ogiiized,  as- 
sented to,  ajiproved,  accepted,  as  the  sub- 
ject of  his  purchase  ;  and,  therefore,  all'  r 
their  actual  rei'iiipt,  lie  could  lint  have  re- 
jected them  had  they  been  the  actual  g'mds 

to  which  he  had  assented  and  "i eplid" 

as  the  subject  of  the  |iurchase.  Wc  there- 
fore think  that  where,  in  Curtis  r.  \'wj.h, 
10  Q.  B.  Ill,  there  was  a  ](urchasc  of  ii 
quantity  of  Cox's  best  glue,  whlrh  was 
actually  received  by  the  vendee,  and  which 
the  jury  foun<l  was  Cox's  best  glue,  th.it 
the  vendee  could  not  thereafter  reject  it 
on  the  ground  that  it  was  not  Cox's  best 
glue,  when,  by  his  very  purchase,  he  rec- 
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3.  That  they  are  accepted  as  the  subject  of  the  contract  within 
the  meaning  of  the  statute,  when  they  have  been  purchased  by 
sain[)le,  whether  the  sample  has  been  actually  received  as  a  pai't 
of  the  very  bulk  of  the  goods  or  not ;  and,  after  the  actual  receipt 
of  the  goods  so  purchased,  and  so,  as  per  sample,  recognized,  as- 
sented to,  ado[ited,  taken  to,  accepted,  as  the  very  sul)jt'et  of  the 
purchase,  they  cannot  be  rejected  if  they  conform  to  the  sample, 
mid,  therefore,  are  the  very  goods  which  have  been  approved,  as- 
sented to,  accepted,  as  the  very  subject  of  the  purchase.  Jjut,  if 
they  do  not  conform  to  the  sample,  and,  therefore,  are  not  the 
goods  which  have  been  accepted  as  the  subject  of  the  purchase, 
they  may  after  their  actual  receipt,  be  rejected.' 


oi;iuzei.l,  a.sst'iitetl  to,  approved,  acrcptt'd, 
anil  tui)k  to  Cox's  best  glue  as  tlio  VL-ry 
sulijcit  ul'  the  ]iurcLa.se,  and,  tlioiefoie,  on 
its  ai.tii.il  rL'Cfi|)t,  could  n(jt  reject  it,  as 
111}  had  got  exactly  the  fiooils  to  which  he 
luul  as>^i-nted  as  the  very  subject  of  the 
|j\nviiasc  ;  as  did  the  vendee  in  Cusack  v. 
Knbiiison,  1  li.  &  S.  •J'.t!»,  and  in  the  Bni; 
Load  Miniuf,'  Co.  v.  .MoMtaf,'ue,  lO  ('.  15. 
N.  .-i.  4>1.  We  tiiink  the  nitimuilf  of  Kib- 
lili!  T.  Coui;!:,  as  L.  T.  n.  s.  204  ;  Uickard 
r.  .Meiiic,  ;J8  h.  T.  N.  s.  841,  and  l*aj,'c  v. 
.Moigaii,  15  (.1.  15.  Div.  22S,  fully  sustains 
thin  view. 

'  We  have,  already  pointed  out  (see 
sii/JW,  p.  40;')  d  scq.)  that  tho  late  cases 
of  Kililile  V.  CouKh,  38  L.  T.  N.  s.  'J()4, 
lliikard  r.  Moore,  38  !-.  T.  N.  s.  841,  and 
I'ax'f  i'.  Morgan,  15  Q.  15.  Div.  •J'.iS,  are 
only  I'lMisistent  with  eadi  other,  and  can 
(inly  lie  sustained  on  this  ^'round,  whii'h, 
we  think,  is  <'ntir(dy  sound.  The  fallacy 
of  .some  of  the  judijes  in  these  cases  (Cot- 
tun,  1,.  ,1.,  in  Kibble  r.  (iou;,'h,  38  I,.  T. 
N,  s.  at  p.  •JOii  ;  Hrett,  .M.  U.,  in  I'age  v. 
Mi.if,';ni,  1.".  (,t.  15.  Div.  at  ji.  2:5ii),  iu  the 
ailiiplJiiM  of  Lnrd  ('ainpliell's  iilii/,r  ilirlmn 
ill  Morton  v.  Tlbliett,  1'.  Q.  B.  428,  that 
there  can  be  an  accc]itance  whii-h  is  not 
an  ail  r|it;mi'e,  or  an  acceptance  under  the 
statnti-  wiiji'ii  docs  not  ]irecllldc  its  oppn- 
sitf,  a  Mjrction  as  well,  is  traiis]  aiviit. 
What  has  luisled  thcni  into  this  falhuy 
sustains  tiie  positimi  wliich  we  have  above 
fiiriiuilili'd.  Where  there  is  a  sale  nf  spe- 
cifii',  a-'i'rlaincd  ijoods,  or  a  sali^  nf  pmils, 
whirh,  whrther  bv  description  or  as  a  sale 
liy  sample,  are  s|iecitically  dcsii;iiateil  and 
'ii^tiic.'iii><hcd  as  tiie  subject  nf  the  pur- 
chasf.sii  as  to  be  the  cle.-i;,'natcd,reciiifni/cil, 
assonti'il  to,  approved,  sulijeet  of  the  con- 
tract of  sale,  there  is  then  an  acce|itaiice 
of  the  sulijeet  of  the  sale,  //"/  nf  thut  a/nnc. 
Hiiirc,  if  1,'ooils  are  actually  received,  as 
in  Hunt  r.  Ileeht,  8  K.x.  814,  in  Uickard 
I'.  Moore,  38  \..  T.  N.  8.  841,  and  prob- 
ably in  Burnett  v.  Farley,  1 1  L.  T.  N.  s. 


10",  wliich  arc  not  the  very  floods  con- 
tracted for,  as  they  have  not  been  the 
goods  which  have  been  accepted,  they  may 
be  rejected.  They  may  be  actually  rc- 
ceiveil  and  rejected,  because  they  have  not 
been  accepted.  But  the  same  fjoods  can- 
not both  b(^  accepted  fiinl  rejected,  al- 
thoii;;h  they  niu.->t,  to  satisfy  I  lie  statute, 
be  bdtli  accepted  and  actually  received, 
liclice,  when  the  acceptance  of  the  statute 
is  i^'iiored,  or  treated  as  beiii^'  entiicly  in- 
volved in  the  actual  receipt,  wliiii  they 
say  the  ^'oods  can  both  be  accepted  and 
rejected,  they  really  mean  little  or  iiotliin<» 
more  than  that  the  {,'oods  can  be  aitiially 
received  and  rejected  ;  not  that  they  can 
both  be  acccptcil  and  its  very  opimsite, 
rejected,  lli'iice,  in  Kibble  r.  Co  ii.'h,  38 
1,.  T.  N.  s.  204,  and  in  l'a,i;i'  r.  Mmpin, 
]'.  I.).  B.  Div.  -Jlifi,  it  was  held,  that  the 
ponds,  haviiiij  been  actually  received,  and 
cniifniiiiin;,'  with  the  saiii|ilc,  and,  tlicie- 
fore,  bcin^'  the  very  goods  which  wire  pur- 
chased, assented  to,  recognized,  mlopted, 
acrepted,  lis  the  very  subject  of  the  pur- 
cbaM',  could  not  be  rejected.  But,  ill 
Uiikard  r.  Moore,  38  L.' T.  N.  s.  811,  the 

g Is  which   were   actually   received,   not 

cnlll'oi-il'llg  to  the  sample,  and,  thelclnrc, 
not  1  ill'  '  '•  goods  wliirli  had  lieiMi  plir- 
cliaMMi,  ,:.  ,  .ited  tn,  recogni/cd,  accepted, 
as  the  very  subi  ■(•:  of  such  punliase,  rniilJ 
be   rejected,   I,    .withstanding   tlnh    artUill 

r 'ipt.       They    collld    be   rijcrtcil    bccau.SC 

tlc'V  we'-,-  not  till'  goods  wliich  had  been 
juinhii-'ed,  and,  thi'reforc,  lovir  had  been 
r'' oyiii/nl  as  the  subject  of  the  contract, 
or  arci'|itrd.  .See  also  the  following  casi'.s 
of  >alcs  by  sample,  and  where  tic  ri'jht  to 
Ifjcct  tli  gnods  or  not  is  governeil  by  the 
pliliciples  really  decided  bv  thr  tlinc  late 
cases  we  have  examined  :  llinde  r.  White- 
house,  7  Kast,  .'i.'JS  ;  Klintz  r.  Sun  v,  5 
Ksi).  207;  Cooper  v.  Klston,  7  T.  11.' 14; 
Talver  v.  West,  Holt,  178;  Howe  v. 
raline:-,  3  15.  k  Aid.  321;  Parker  v. 
Palmer,   4   B.  &   Aid.   387;    Johnson   V. 
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4.  Where,  at  or  after  the  actual  receipt,  there  has  boon  an  ex- 
press or  implied  assent  to  the  goods  received,  as  being  the  subject 
of  the  contract,  or  there  have  been  laches  on  the  i)art  of  the 
vendee,  or  siicli  a  dealing  with  these  goods  by  him  as  sliows  that 
he  has  talien  to  them  as  owner,  the  I'equirements  of  tlie  statutes 
will  1)0  satisfied.^ 

The  distinction  between  an  acceptance  and  the  actual  receipt  ot 
the  statute  is  recognized  in  the  actual  holding,  in  Tlic  United 
States  Redector  Co.  v.  Rushton.^  This  was  an  action  for  goods 
sold  and  delivered.  Hence  it  was  necessary  that  a  delivery  and 
actual  receipt  should  be  shown.  Tiiere  seems  to  have  been  no 
question  raised  as  to  the  sulKciency  of  the  evidence  as  to  the  de- 
livery and  receipt  of  the  goods,  and  the  court  held,  foUowinjr 
Cross  V.  O'Donnell,^  stated  supra  p.  431,  n.  3,  that  the  purehasu 
liaving  been  of  specific  goods,  the  statute  was  satisfied.  Tlio 
court  thus  laid  down  the  law :  "  If  a  man  goes  into  a  store  and 
selects  a  particular  article  of  household  furniture  at  a  certain 
price,  which  he  agrees  to  pay  when  it  is  delivered,  and  the  proof 
is  that  that  particular  article  was  delivered,  it  is,  iu  the  absence  of 
evidence  of  any  objection  on  his  part,  to  be  assu...jd  that  there 
was  both  a  delivery  and  acceptance  of  the  article  within  the  mean- 
ing of  the  statute."  *  Sec  also  Outwater  v.  Dodge,'^  where  it  was 
held,  although,  as  in  so  many  of  the  English  cases,  not  clearly  dis- 
tinguishing the  acceptance  and  the  actual  receipt  as  independent 
entities,  that  the  "  selection  of  the  goods  and  designation  of  the 
receiver  may  amount  to  an  acceptance,  with  which  the  actual  de- 
livery, though  posterior  in  point  of  time,  mi^'lit  be  coupled  by  re- 
lation, so  as  to  put  the  whole  transaction  out  of  the  operation  of 
the  statute."  6 


Dodgson,  2  M.  &  W.  653  ;  Walker  v. 
Nussev,  16  M.  i  W.  302  ;  xMortoti  v.  Tih- 
bett,  if)  Q.  B.  428 ;  Gardner  i-.  Grout,  2 
C.  B.  N.  s.  340  ;  Siinonds  v.  Fisher,  2 
C.  H.  N.  s.  342  ;  Gilliat  v.  Roberts,  19 
L.  J.  N.  s.  Kx.  410  ;  Grimoldsby  v.  Wells, 
L.  li.  10  G.  P.  3!)].  But  see'Nieholsoti 
V.  Bower,  1  E.  &  K.  172,  and  Smith  v. 
Hudson,  6  B.  &  S.  431,  fully  o.vaniined 
by  us,  supi-n,  p.  415  ctneq.,  which  we  think 
are  very  doubtful  eases,  and  searecly  sus- 
tainable in  view  of  the  rntio  clcridendi  of 
the  later  cases  of  Kiblile  v.  Goufjh,  38 
L.  T.  N-.  s.  204  ;  Riekard  v.  Moore,  38 
L.  T.  N.  s.  841,  and  Paffe  v.  Morgan,  15 
Q.  B.  Div.  228. 

1  Iviau  V.  Dndfield,  1  Q.  B.  551;  Mor- 
ton  V.  Tibbett,  15  Q.  B.  428  ;  llohde  v. 
Thwaites,  6  B.  k.  ('.  388;  Chapman  i'. 
Morton,  11  M.  &  W.  534;  Lillywhite  v. 
Devereux,  15  M.  k  W.  285;  Godta  v. 
Rose,  17  C.  B.  221),  237. 


2  7  Daly,  410. 

8  44  N.  V.  661. 

*  The  United  States  ReP.eetor  Co.  v. 
Rushton,  7  J-)aly,  410,  416  ;  Daly,  C  J., 
deliverini;  tin;  judgment. 

6  6  Wend.  '3!»7',  40-2. 

6  In  Gartield  v.  Paris,  96  U.  S.  5.".7,  it 
was  held  that  the  a(!('e])tanoe  and  reeeipt 
of  goods  to  satisfy  the  statute  (jf  I'nuiils 
might  be  eonstrnetive,  and  that  the  ao- 
ceptaiice  and  receipt  of  labels  of  bottles  of 
spirituous  liipiors,  which  tin'  jury  loinul 
added  to  the  {)rice  of  the  liipiors,  and  tnriiicil 
part  of  the  price,  were  an  accept-ance  and 
receipt  of  the  goods  within  the  statute. 

A  verbal  agreement  was  made  lictwwn 
the  plaintiff  and  defendant  in  iliMchniiiii 
V.  I.ineoln,  124  V.  S.  38  (deciijcd  ,Iaii.  !'. 
1888),  for  the  sale  by  the  jdaintilf  to  the 
defendant  of  certain  stoi'ks  and  boniis. 
The  jdaintiff  delivereil  the,  stocks  ami 
bouds  to  a  third  party,  who  gave  a  receipt 
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In  this,^  there  would  seem  to  bo  some  appreciation  of  the  dis- 
tinction existing  between  the  acceptance  and  the  actual  receipt  of 


mrtlii'in  statii  k  that  they  were  to  bo  de- 
livereil  to  tUc  ilel't-'iKliiut  "  whi'ii  he  tultils 
liis  contract   [with   thi^  iiliiiiitiH]  to  pur- 
chase saul  .stocks  for  §18,(100."     This  re- 
ceipt, with  some  vimIiiiI  stutciiieiits  ol'  the 
JctVnilaiit,  was  !iiaiiily  relied  on  assatisl'y- 
iii^j  the  New  York  Statute  of  Frauds.      In 
an  action   to    recover    the    price   of    the 
stocks  and   bonds,   the   eourt   refused    to 
direct  the  jury   tliat,    as   the   a^'reenicut 
was  not  in    writinf,',   tliero   had   been   no 
receipt  and  aeee]itanco  of  tlie  subject  of 
the  sale  or  any  part  thereof  by  the  defend- 
ant to  satisfy  tlie  statute,   and  the  jury 
havitii,'  found   for  the   ]daintitf,   tlie  ease 
came  on  exceptions  to  the  I'nited  States 
Silpri'nie   Court.     The   juilfjnient    of    the 
court  liflow  was  reversed.     The  Supreme 
Court  liild,  that  althouuh  it  is  a  question 
for  the  jniy  w  iiether,  iimler  all  the  cireuni- 
stancis,  the  acts  which  the  buyer  does  or 
forbears  to  do,  amount   to  a  receipt  and 
acceptance  within  the  terms  of  the  statute 
of  frauds  :    liushd  v.  Wheeler,   15  Q.    1*. 
412;  .Morton  v.  Tibbett,   15  Q.   15.  428; 
liorrowscale  v.  Bosworlh,   &9  Mass.  378, 
381;  Wartinan  v.  Breed,  117  Mass.  18; 
yet  where  the  facts  in  ndation  to  a  con- 
tract (jf  sale  allef;ed  to  be  within  the  stat- 
ute of  frauds  arc  not  in  dispute,  it  belongs 
to  the  court  to  determine  their  lejjal  ell'cet. 
ShepluTd   r.   I'ressey,  32    X.    II.  49,   56. 
Ami  so  it  is  for  the  eourt  to  withhold  the 
facts  h'ciMi  the  juiy  when  they  are  not  such 
as  can  in  law  warrant  liiniinf;  an  accept- 
ance; and  this  includes  eases  wlii're,  though 
the  court  nnght  admit  tliat  there  was  a 
scintillii  of  evidence  tending  to  show  an 
acceptani'e,  th(\v  would  still  fetd  bound  to 
set  aside  a  verdict  liiiding  ati  acceptance 
on  that   evidenei>.       Denny  v.   Williams, 
.i  Allen,  1,  5  I  Howard  v.  Borden,  13  Al- 
len, 2;'!" ;  Pinkham  v.  Mattox,  53  N.   If. 
fill",  fiOI.     .And  in  order  to  take  the  eon- 
tract  out  of  the  operation  of  the  statute, 
thiTe  must  lie  acts  of  suidi  a  (diar.'.eter  as  to 
Uiiei|uivoially  place  the  projifrty  within  the 
power  and  under  the  exclusive  doniiinon 
ijftlie  liuycr.  as  absolute  owner,  dis<diarge(l 
iilallliiMi  for  the  price;  there  must  be  ,a 
ilt'livery  liy  the  vendor  with  an  intention 
"t  vc^tint;  the  right  of  jiossession  in  the 
vendee  ;  and  thei-e  must  be  an  actual  ac- 
ceptance liy  the  latter  with  the  intent  to 
take jtosscssion  as  owner.     The  acts  of  the 
parties  must  lie  of  such  a  character  as  to 
"ne(|uivocally  jdace  the    property  within 
the  power  and  under  the  exclusive  domin- 
ion of  the  buyer.     By  parting  with  the 
p'issession,  the'  seller  parts,  with  his  lien. 


I'Ul  LO_     "  41(11      Alia      AlVll*  g^»WVi.O       OV^lUf        iJi*'.^        *  VvlK 

Following  Roberts  ou  Frauds,  pp.  181, 182. 


The  statute  contemplates  smdi  a  parting 
with  the  pojisessioi'. ;  and,  therefore,  ns  long 
ns  the  seller  [ireserves  his  control  over  the 
goods  so  as  to  retain  his  lien,  he  prevents 
the  vendee  from  accepting  u'id  receiving 
them  as  his  own  within  the  statute. 
Marsh  v.  Bouse,  44  N.  Y.  ()t3,  t!47  ; 
Shindler  v.  Houston,  1  N.  Y.  201  ;  Phil- 
lips V.  Bistolli,  2  B.  &  ('.  nil  ;  Baily  v. 
Ogtlen,  3  ,lohns.  421  ;  licndck  v.  Sand- 
ford,  120  Mass.  3()'J,  ;!1()  ;  lialdey  v.  Par- 
ker, 2  B.  &  V.  37.  But  the  receii^t  and 
acceptance  by  the  vendee  under  a  verbal 
agreement  otherwis(^  void  by  the  statute 
of  frauds,  nuiy  be  complete,  although  the 
terms  of  the  contract  are  in  dispute.  He- 
ceijit  and  acceptance  by  some  nnei|uivocal 
act,  sulllciently  provt;n  to  have  taken  jdace 
nnder  some  contract  of  sale,  is  sulllcientto 
take  the  ease  out  of  the  prohibition  of  the 
statute,  leaving  the  jury  to  ascertain  and 
find  from  the  testimony  what  terms  «(  sale 
were  actually  agreed  on.  Marsh  f.  Hyde, 
3  (!ray,  331  ;  Townscnd  i\  Ilargiaves,  118 
Ma.ss.''325.  Still  the  acceptance  by  the 
defendant  nnist  be  in  the  ipiality  of  ven- 
dee. The  statute  docs  not  mean  that  the 
thing  which  is  to  dispense  with  the  writ- 
ing is  to  take  the  place  of  all  the  terms 
of  the  contract,  but  that  the  acceptance  is 
to  establish  the  broad  fact  of  the  relation 
of  vendor  and  vendee.  TIk^  act,  or  acts 
ndied  on  as  constituting  a  icccipt  and  ac- 
ceptance, to  satisfy  the  statute,  must  be 
such  as  definitely  to  est.ddish  that  the  re- 
lation of  vendor  and  vendee  exists.  Kem- 
ick  V.  Sandford,  120  .Mass.  309. 

But  as  in  Ilinchman  r.  Lincoln,  124 
U.  S.  38,  there  was  no  leccipt  or  aci'ept- 
ance  by  the  defendant,  and  the  receipt  by 
the  third  party  was  not  in  the  ea)iaeity  of 
agent  for  the  (hdendant,  there  was  not 
even  a  receipt,  niuidi  lesson  accejitance,  by 
the  defeiKlant,  to  take  the  case  out  of  the 
statute.  While  it  is  said  in  so  many  cases, 
as  it  was  said  by  liolmyd,  .1.,  in  Baldey  v. 
Parker,  2  B.  &'C.  3",  that,  to  satisfy  "the 
statute,  there  niusl  be  such  an  absolute 
parting  with  the  jiossession  of  the  specific 
goods  sold  to  the  purchaser,  as  to  termin- 
ate the  vendor's  lien  for  the  ]iui(liase- 
nioney  ;  it  must  lie  borne  in  mind  that 
this  is  only  true,  as  we  have  sloiwn  in  the 
previous  Part,  in  the  ease-  where  there  has 
been  a  parting  with  the  jiossession  by  the 
seller,  of  the  irfia/i:  of  the  goo<ls  sold.  To 
satisfy  the  statute,  a  receijit  and  accept- 
ance of  "some  iiart"  of  the  goods  sold,  is 
sufficient.  But  by  delivering  a  jiart  of  the 
goods  sold,  the  vendor  does  not  thereby 
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the  statute.  But,  in  the  case  Itself,  as  well  as  in  Roberts  on 
Frauds,  the  context  shows  that  the  confusion  in  the  Englisii  cases 
between  the  acceptance  and  the  actual  receipt  of  the  statute  has 

rolini|iu.s1i  his  lien  on  tla'  floods  wliicli  lie 
still  n'liiin.s  in  his  jiossi'ssinn.  On  thosn 
he  ri'tniiis  his  lien  for  the  ])Ui('lifisi'-inon('y 
not  only  lor  thoso  letiiiuud,  but  lor  that 
]>ortioii  which  he  hiis  delivered  as  well. 
As  jiossession  is  of  the  very  essence  of  a 
lien,  when  the  selJiT  jiarts  with  the  abso- 
lute, unconditional  possession  of  the  goods, 
Ills  lien  is  necessarily  i^oiic  ;  and  yet,  while 
this,  as  far  as  it  goes,  is  ii  test  of  the  ap- 
plication of  the  statute  as  far  ns  regards 
the  cas(!  of  the  parting  with  the  ])nssession 
of  the  whole  of  the  goods;  when  only  a 
part  of  the  gooils  has  been  delivennl  and 
accepted,  so  as  to  meet  the  reiiuirenients 
of  the  statute,  the,  vendor  may  still,  by 
virtue  of  the  part  of  the  goods  which  he 
lias  retained,  hold  his  lien  for  the  pur- 
chase-money intact. 

The  statute  of  frauds  of  Missouri  enacts 
(Rev.  .Stats,  of  Mo.,  of  180'.,  p.  410,  ch. 
107)  that  "  every  sale  by  a  vendor  of  goods 
and  chattels  in  his  jiossession,  or  nnder 
his  control,  unless  accompanied  by  deliv- 
ery within  a  reasonable  time  (regard  being 
had  to  the  situation),  and  be  followed  by 
an  actual  and  continued  change  of  posses- 
sion, shall  be  held  to  lie  fraudulent  and 
vohl  as  against  the  vendor  or  subseipient 
purchaseis  in  good  faith."  Allen  v.  Mas- 
sey,  17  Wall,  \itil,  was  >iecid(!d  under  this 
statute.  The  facts  were  that  Massey  and 
one  Downing,  in  Missouri,  moved  into  a 
house,  each  furnishing  a  part  of  it.  That 
which  Downing  furnished  was  princijial- 
ly  the  parlor,  library,  dining-room,  halls, 
and  stairway.  Both  families  nsed  and  oc- 
cupied x]w  jiarlor,  lil.rary,  and  dining- 
room  alike,  and  made  eipial  use  of  the 
furniture  of  these  rooms.  Massey  ii:iid 
the  expenses  of  the  house,  and  attended  to 
it;  he  and  Downing  subseipiently  settling 
and  dividing  the  expenses.  About  live 
years  after  they  inoveil  into  the  house, 
Downing,  being  indebted  to  Mrs.  Massey, 
sold  and  conveyed  his  furniture  to  her. 
At  the  time  of  the  sale.  Downing  and  Mrs. 
Massey  went  around  and  took  an  inventory 
of  it,  and  iigreed  on  the  price.  The  trans- 
action was  comiileted  by  Downing  turning 
over  the  furniture  to  her,  and  by  execut- 
ing and  delivering  to  her  a  bill  of  sale  duly 
acknowledged  before  a  notary  public.  Af- 
ter the  sale,  both  families  continued  to 
occupy  the  house  and  use  the  furniture!  as 
before  ;  the  furniture,  however,  being  sub- 
ject to  the  absolute  and  sole  control  of 
Mrs.  Massey.  .Subseiuiently  to  this  sale 
Downing  was  decreeil  a  bankrupt,  the 
plaintiff  being  appointed  his  assignee.  On 
a  bill  tiled  by  the  assignee  to  annul  the 


sale,  and  to  recover  the  furniture  iiii.jcr 
the  14th  s(;ction  of  the  ISaukiiipt  Ait  ul' 
18(i7  (14  Stat,  at  Large,  fi-J-J),  as  liiiviit!; 
been  conveyed  by  the  bankrupt  in  haml 
of  his  creditors,  the  Circuit  Court  allirnn'il 
the  decision  of  the  District  Court,  ilecroi-. 
ing  accordingly.  On  appeal  to  the  Sii- 
jireine  Court  of  the  I'liitcd  States,  tin 
decree  was  allirmed.  Allen  v.  Mas.-i  y,  17 
Wall.  3;')!.  The  court  said  :  " 'I'lieie  \v:is 
no  outward  sign  manifested,  nor  imlici't 
exhibited,  nor  notice  given,  wlii.h  einilil 
apprise  the  community  of  an  niLie  of 

owni'rship.  The  object  of  the  .iliilllti'  iv 
to  prevent  parties  from  being  nij^lnl  liv 
apparent  ownershij)  of  property  whrie  real 
owner.-ihip  does  not  cxInI,  but  where  a 
secret  transfer  "las  been  made  to  aimtlior. 
This  object  would  lie  defeated  if  a  salu  like 
the  present  one  could  be  upheld."  Tiif 
court  referred  to  Clallin  c.  linseMliei;,',  4'J 
Mo.  439,  where;  the  ipu'stiun  iiiviilvi-il 
was  similarly  di^cided,  and  as  the  statute 
was  a  local  one,  a]iplying  only  to  sales  in 
Missouri,  they  followed  the  constiiutioii 
given  to  the  statute  by  the  highest  court 
of  the  State. 

In  Clidlin  v.  Rosenberg,  l/ji'/.,  where 
the  vendor  had  bcconi"  the  clerk  of  tlu' 
purchaser,  the  Supreme  Court  of  .Missouri 
held  that  the  possession  which  the  pur- 
chaser  was  required  to  taki!  of  the  ]irii|ierty 
sold,  in  order  to  render  the  sale  vaiiil  iin- 
tier  the  statute,  must  be  open,  iiotiirinus, 
and  uneijuieocal,  such  as  would  inrmin  the 
jniblio,  or  those  who  were  accusiiniioil  to 
deal  with  the  party,  that  tin;  jiropi  riy  h.vl 
changed  hands,  and  that  the  title  hail 
passed  from  the  vendor  to  the  pni'ihaser; 
observing  at  the  same  time  that  pu^sission 
of  this  kind  excluded  the  idea  nl'  a  joint 
or  concurrent  ]iossession  with  the  veiulor. 

In  the  Province  of  (^tiiebee,  whi'ie,  In' 
their  code,  it  is  pi'ovided  that,  in  cniiiiner- 
cial  matters,  where  the  value  exceeils  iijC, 
upon  any  contract  for  the  sale  of  liooils, 
Uii/fs.i  the  hili/'T  /las  iirrrptri/  or  r.nii-rd 
jiart  of  the  goods  or  given  soniethin;,'  in 
earnest  to  bind  the  bargain,  no  artim'.  an 
be  brought  against  any  party  or  liis  repre- 
sentatives unless  tjiere  is  a  wrililii,'  si^meil 
by  the  party  to  be  charged  ;  it  was  hehl  hv 
tiic  Superior  Court  of  that  proviiiei',  at- 
firmed  by  their  Court  of  (Jueen's  lieticli, 
on  appeal,  that  jiarol  evidence  of  this  *'• 
crptance  nr  receipt  could  not  be  given.  On 
appeal  to  the  Supreme  Court  of  Caiiiiilfi, 
this  absurd  decision  was,  of  course,  re- 
versed, ami  unanimously  .so.  .Mimii  "• 
Berger,  10  S.  C.  of  Can.  R.  512. 


PART  VII.] 


THE   ACTUAL   RECEIPT. 


497 


prevcnteil  tlio  clear  recognition  of  the  difference  between  the  ac- 
ceiitancc  and  tlic  actual  receipt  at  which  the  statute  itself  so 
clearly  points.  Tlius,  although  in  Outwater  v.  Dodge,'  the  se- 
lecting and  designating  the  particular  goods  would  seem  to  be 
t rented  as  though  this  did,  as  it  does,  amount  to  an  acceptance  of 
tiic  subject  of  the  purchase  to  satisfy  the  statute,  the  court  go  on 
tu  say  :  "  The  acceptance  need  not  be  by  the  veuilec  in  person.  Jt 
may  l>e  by  his  agent,  acting  under  either  a  general  or  special  au- 
thority. The  defendants  in  this  case  certainly  never  actually 
tliemselves  avcrptcdihi^  (ish^in  (juestion."  Here,  although  having 
conceded  that  '*  the  selection  of  the  goodsy"  etc.,  may  amount  to 
an  acceptance,  they  use  the  term  "the  defendants  never  actually 
tliemselves  acce[)ted  "  the  goods,  where  they  merely  meant  to  say 
that  the  defendants  never  actualli/  received  them. 

In  the  later  New  York  case  of  Hcermance  v.  Taylor,^  the  court 
quote  the  language  used  in  Stone  v.  Browning,^  so  common  in  the 
English  cases,  that  there  must  be  an  "  actual  acceptance"  of  the 
^'oods  by  the  purchaser  to  take  the  case  out  of  the  statute.  Yet 
in  lleerniance  v.  Taylor,  within  the  language  used  in  Outwater  y. 
Dodge,'  that  "the  selection  of  the  goods,"  etc.,  "may  amount 
to  an  acceptance,"  there  was  very  much  in  cfTect  the  same  accept- 
auce  and  actual  receipt  of  the  subject  of  the  purchase  to  take  the 
case  out  of  the  statute  as  there  was  in  Cusack  v.  Robinson.^ 

In  Ileermance  v.  Taylor  the  action  was  bi'ought  to  recover  the 
airrct'd  price  of  a  quantity  of  butter,  alleged  to  have  been  sold  by 
the  plaintiff  to  the  defendant,  for  upwards  of  iK^oO.  The  facts 
were  that  the  plaintiff  and  defendant  went  into  the  cellar  in  New 
York  where  the  butter  was,  and  bored  into  and  examined  several 
firkins  of  the  butter,  after  wliich  the  defendant  purchased  twenty 
firkins  out  of  the  lot  of  forty  from  which  the  firkins  examined  had 
Iieon  taken,  and  directed  them  to  be  sent  to  him  at  Albany.  This 
was  done;  the  butter  being  "  received  and  placed  in  the  defend- 
ant's cellar,"  in  a  jiile  by  itself.  The  defendant  was  absent  from 
Albany,  and  returned  home  two  or  three  days  after  the  arrival  of 
the  butter  at  his  store.  On  the  morning  following  his  rctmui  he 
asrain  examined  the  butter,  and  then  shipped  it  back  to  the  plain- 
tiff, notifying  him  that  he  should  not  accept  it,i)eeause,he  alleged, 
it  was  not  the  butter  he  had  purchased.  As  a  matter  of  fact 
it  was  the  butter  he  had  purchased.  The  complaint  having 
boon  dismissed  at  the  circuit,  the  court  at  general  term  refused  a 
new  trial.  Thev  held  that  there  was  a  delivery  of  the  butter, 
and,  therefore,  necessarily,  an  actual  receipt  of  it,  but  that  that 


1  6  Wend.  397,  402. 

2  U  Thin,  149. 
»  51  N.  y.  211. 


<  6  Wend.  397,  402. 
M  B.  &  S.  299. 
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(lid  "  not  amount  to  the  acceptance  required  by  law."     Citing 
Stone  V.  Brownintif  •  and  Cuulkins  v.  Ilellman,^  to  the  cffoct  tliat 
"  Evidence  that  tiie  goods  were  as  represented,  and  correspondi-il 
witli  the  samples,  was  not  material  ui)on  the  question  of  accept- 
ance," they  said :   "  Under  this  authority  we  think  the  rulinu:  of 
tlio  court  below  was  correct.     The  plaintitY  had  fully  porloriiu'd 
on  his  part.     He  had  delivered  the  goods  as  directed.     The  uDods 
were  those  which  had  been  actually  purchased."     Admittini,'  that 
the  goods  svere  tho.sc  which  had  been  actually  purchased,  miikiiiir, 
as  wo  think  Cusack  v.  Robinson  ^  coi;rectly  holds,  the  accept iinci? 
of  the  statute,  tlio  actual  receipt  was  very  much  clearer  tliau  it 
was  in  this  latter  ca.se ;  yet  the  Supreme  Court  of  New  York  af- 
firmed the  decision  of  tlie  court  below,  misled,  wo  think,  i)y  tiie 
language  quoted,  that  "  A  delivery  of  property,  to  satisi'y  the  re- 
quirement of  the  Statute   of  Frauds,  must  be  a  delivery  by  the 
vendor  with  the  intent  of  vesting  the  right  of  possession  in  tlic 
vendee,  and  there  must  bo  an  actunl  Mhe  italics  are  theii's]  accept- 
ance by  the  latter  with  the  intention  of  taking  possession  as  own- 
er."    There  was,  as  is  in  effect  mlmittcd,  in  the  case  itself,  tlio 
delivery  by  the  vendor,  in  Heermancc  v.  Taylor,*  and  the  adunl 
receipt  by  the  vendee,  and  as  the  goods  which  he  had  actually 
received  were  those  which  he  had  "  actually  purchased,"  we  think 
there  were  both  the  acceptance  and  the  actual  receipt  of  the  butter 
in  question  to  satisfy  the  statute. 

The  later  case  in  the  Xew  York  Court  of  Common  Pleas  of  Orev 
V.  Cary,^  (a.  d.  1880)  we  think,  is  a  well-decided  case  on  both  the 
subjects  of  the  acceptance  and  the  actual  recei[)t  of  the  stntiitc. 
In  this  case  the  defendants  made  an  oral  contract  with  the  jtlain- 
tiff  for  the  purchase  of  a  scale  of  the  Fairbank's  patent,  for  sixty 
dollars.  The  scale  w.as  seen  and  selected  by  the  defendants  Itefoiv 
the  purchase ;  so,  expressly  on  this  ground,  the  court  h(>UI  that 
there  was  "  no  doubt  of  the  acceptance."  But  the  court  held,  again 
clearly  correctly,  that  as  the  scale,  which  while  in  the  possessimi 
of  the  plaintilFs  carter  was  broken,  and  its  receipt  (usually  calloil 
its  acceptance)  being  refused  by  the  defendants,  the  scale  never 
having  passed  into  their  possession  Imd  not  been  actually  roceiveil 
by  them,  and  the  statute  was  not  satisfied.  In  this  case  tin' 
marked  and  important  distinction  between  the  acceptance  and  tlie 
actual  receipt  of  the  statute  is  well  taken. 

In  Knight  v.  Mann''  the  court  recognize  as  an  acceptance  the 
purchase  of  a  specific,  ascertained  chattel  inspected  and  exaniine'l 
by  the  purchaser  at  the  time  of  the  agreement,  citing  Cusack  r. 


1  .51  N.  Y.  211. 

2  47  N.  Y.  449. 
!»  1  B.  &  S.  299. 


♦  14  Hun,  140. 

6  9  Dalv,  1^68. 

8  118  Mass,  143,  145. 


.iU«£iiii 


I'AUT   VII.] 


THE   ACTUAL  RECEIPT. 


49U 


Robinson '  and  Bog  Load  Mining  Co.  v.  Montague.''  In  Towns- 
cud  V.  Ilargraves,'^  where  there  was  a  sale  of  wool  by  sample  for 
iitrivcn  price  per  pound,  and  the  bales  were  specilieally  designated 
ijv  tlie  terms  of  the  contraet,  there  is  the  usual  misuse  of  the  term 
"acceptance,"^  as  though  it  were  synonymous  with  receipt,  but 
the  accepfanee,  under  the  above  authorities,  is  clear,  as  the  assent- 
iii;i  to  tilt'  speeilic  wool  as  the  subject  of  the  purchase. 

hi  Ivuight  V.  Ahuin,''  while  holding  that  there  was  no  evidence 
of  acceptance  in  the  case,  it  was  conceded  throughout  the  con- 
troversy that  there  was  sullicient  evidence  of  delivery.  Frf)ni 
tlio  f:icts  as  stated  it  would  seem  that  there  was  no  evidence 
wlialever  of  delivery  (actual  rceipt),  but  it  is  by  ni»  means  as 
clear  that  the  facts  did  not  show  an  acceptance  of  the  subject  of 
tlio  sale. 

And  in  Safford  v.  McDonough*^  there  is  again  the  improper 
confounding  of  the  acceptance  of  the  statute  with  the  actual 
receipt.  The  court  say  :  "  The  question  is  whether  the  defendant 
had  accepted  and  received  the  goods  so  as  to  take  the  case  out  of 
the  Statute  of  Frauds,  and  thus  complete  and  make  valid  the  oral 
coiitiiict  relied  on.  Unless  there  was  such  acceptance  and  receipt 
tiiere  was  no  valid  contract  by  virtue  of  which  the  title  to  the  goods 
would  pass  to  tlie  defendant.  To  constitute  this  there  must  be  a 
delivery  by  the  seller,  and  some  unequivocal  acts  of  ownership  or 
control  of  the  goods  on  the  part  of  the  ])urchaser."  And  yet  in 
this  case  the  purchaser  examined  the  sjiocilic  goods,  had  them 
weiuiied,  marked  with  the  initials  of  his  name,  and  filled  up  by 
themselves  to  be  taken  away  by  him  upon  giving  a  satisfactory  note 
for  the  price  or  the  payment  of  the  price  in  money,  but  not  other- 
wise. Both  the  Superior  Court  and  the  Supreme  Court  of  Massa- 
chusetts hehl  that  "  there  was  no  actual  acceptance  and  receipt 
of  the  goods  by  the  defendant."  As  this  case  was  decided  subse- 
quontly  to  Cusaek  v.  Robinson,^  which  is  cited  by  the  Supreme 
Court  of  Massachusetts  in  the  case,  their  confounding  the  accept- 
ance with  the  actual  receipt  is  entirely  inexcusable.  While  the 
eviil(>nee  of  the  accei)tance  was  conclusive,  there  was  no  evidence 
whatever  in  the  case  of  tlie  actual  receipt  of  the  statute. 

hi  Uodgers  v.  Jones  ^  there  is  a  similar  confounding  of  the 
acceptance  with  the  actual  receipt  of  the  statute,  where  again 
there  was  the  clearest  evidence  of  the  acceptance,  but  no  evidence 
whatever  of  the  actual  receipt  of  the  statute.^ 


1  1  1'..  &  R.  299. 
Mn  r.  B.  N. 


Mis  Mass.  32.'). 


481. 


143. 


S""  \']>.  332,  333. 

I'JO  Mass.  219,  220  :  s.  c.  118  Mass.     similar  case. 
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Sliindloi'  I.  Houston'  is  a  very  siiniliir  cnso.  In  this  case  (liciv 
was  the  purchase  of  specific,  ascertained  iumlxM",  showing',  wiihin 
the  ni('anin<;'  of  tlie  statute,  a  clear  "  acceptance  "  of  the  hinilHr. 
In  the  jud^nnents  of  (Jardiner  and  Wrij^iit,  JJ.,  the  term  "  act'i;|)t- 
ance  "  is  repeatedly  used  as  Ihoujih  it  \ver(!  the  ecpnvalent  sinijily 
of  receipt.  Thus  the  latter,  after  citinj!;  several  cases  to  show 
what  constitutes  delivery,  says:  "In  these  cases,  and  in  a  liirnc 
numlior  of  others  that  ini«;ht  be  cited,  the  circumstances  were  un- 
equivocal to  show,  not  merely  a  delivery  to  and  acceptance  ut  the 
property  in  the  jro(jds,  i)ut,  what  is  always  essential,  a  <;(»Mi|il(t(.' 
acceptance  [meanin<^  a  receipt]  of  the  possession,  hy  the  buyer." 
So  aeceptan(!e,  instead  of  receipt,  is  used  as  the  correlativi;  of 
"  transfer"  or  delivery.  And  a<!;ain  :  "  1  think  1  may  allinn  with 
safety  that  the  doctrine  is  now  clearly  settled  that  then;  must  not 
only  be  a  deliver ij  by  the  seller,  but  an  uJtinntti'  (irocjifdiirr  i>j'  the 
po8senHhm  of  the  goods  hij  the  hiii/er,  and  that  this  delivery  ami 
<iccepttinoe  [nieaninj^  receipt]  can  only  be  evince(l  hy  unc(piivu(,';il 
acts  independent  of  the  proof  of  the  contract."  ^  lironsou,  .1.,  on 
the  contrary,  uses  tlu;  terms  "  accept  "  and  "  receive  "  with  criticiil 
accuracy,  and  properly  conlines  the  discussion  in  the  case  to  tlic 
question,  specilically,  whether  there  had  been  an  actual  receipt  in 
the  case  or  not,  and  properly  conclndes  that,  as  •'  there  wns  no 
delivery,  eitlxM*  actual  or  symbolical,"  of  the  lumber,  there  was  no 
actual  rcHH'ipt  of  it." 

In  Somers  v.  McLauj^hlin,*  aS  in  Cusack  v.  Robinson,''  'ic  dis- 
tinction between  th  acceptance  and  the  actual  receipt  is  i-ccoir- 
)iized  ;  and  it  was  thci  '^eld  that  when  there  is  a  veri)al  contract 
of  sale  of  specific  proi)Ci  t_y  '  ♦^he  terms  fixed,  with  an  oidrr  of 
delivery  at  a  designated  place,  a./  ^he  goods  are  deliverc'd  at  such 
place,  the  statute  is  satisfied  ;  the  acceptance  having  been  coiniiictc 
when  the  bargain  was  made. 

In  Harvey  c.  St.  Louis  Ihitehcrs',  etc.  Assoc.''  the  judge  of  the 
Circuit  Court,  in  his  instri  ciions  *:o  the  jury,  thus  correctly  stated 

1  1  N.  V.  2(51.  toil  Ice  Co.  v.  Wf1)sti'r,  (!2  Mc  ;!ll  ;  lln- 

2  Ihid.  \^\).  271,  273.  vcy  v.  St.  l.oui.H  Hiitclicrs'  .Assn.'.,  X*  \U. 
*  ////(/.  2t)G  I'i  si'q.     Howes  (;    .l<,i-ilan,      211  ;  .loiios  v.    Mcclniiiics'  liiiiik,  '-Mi  )l'l. 

39  Mil.  472,  is  ii  viiltialili'  case  mi  iiic  sub-     287;  CJiblisc.  Urnjiiiiiin,  tfi  Vt.  I'.'l;  Smiili 
ject,  as  is  also  .Sallonl  v.  Downing,  2  Low-     r.  l>rciinan,  ()2  .Midi.  34!>;  Riicon  r.  KiAi'% 


t'll,  5t)3.  Tlii'st!  cases  (joiiii!  V(  ly  near  to 
the  jiroper  ilistiiictioii  wiiicli  exists  Ijc- 
twcen  tlie,  aci;e](taiie,e  and  the  aetiial  re- 
ceipt of  the  statute.  And  see  (iray  v. 
Davis,  10  N.  Y.  28.5  ;  Caulkins  v.  flell- 
iiiaii,  17  N.  Y.  41il  ;  Stone  v.  Biownin^, 

r<\    N.   Y.    211;    Brewster   v.  Taylor,   03     between  tlio  a(ii'e])taii'ee  and  the  actii.il  rf 
N.  Y.  .OS?  ;  Cooke  v.  Millard,  tin  N.  Y.     ceipt  of  the  statute. 
332  ;  Stono  v.   Browning,  68  N.  Y.  51)8  ;  *  57  Wis.  358,  363. 

Edwards  v.  Grand  Trunk  Ry.,  54  Me.  105;  ^  i  B.  &  S.  299. 

Brand  v.  Focht,  3  Keyes,  409 ;  Washing-         «  39  Mo.  211. 


43  Wis.  227;  L'llniaii  v.  Baiiianl,  7  <in'}', 
551;  Siininons'  Hardware  Co.  r.  MnlK'n, 
33  Minn.  1H5;  Fontaine  r.  Bush,  4o  Minn. 
141.  In  nearly  all  of  these  eases  ilnivis 
the  .same  failure  us  there  is  in  so  iiiMiiy  ol 
the  Eiiglisli  cases  to  projieily  disc  iiiiiiii:ite 
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tlic  law  :  "  The  jury  arc  instructed  that  an  acceptance,  within  tlio 
iiR'aiiiiij;  of  our  statute,  may  be  prior  to  the  receipt  of  the  cattle; 
iiiid  il  tlie  jury  find  in  this  case  that  there  was  a  vcrljal  sak;  of  a 
>.|K'tilic  h)t  of  cattle,  as  stated  in  tlie  petition,  and  there  was  an 
iuM'cptance  of  said  cattle  at  the  time  of  the  sale,  and  there  was  a 
Mihsn|iient  delivery  of  said  identical  cattle  at  a  place  and  time 
(iL'siuiiuled  by  the  defendant,  whereby  the  plaintilT  parted  with 
the  possession  with  the  intent  of  putting  an  end  to  all  his  title, 
iutereht,  and  |»ossession  in  said  cattle,  sueh  contract  must  be 
leirarded  as  partially  or  fully  executed  and  valitl  under  our 
statute,  and  if  the  jury  so  find,  they  will  find  for  the  plain- 
titr."  Airain  :  "If  the  jury  find  from  the  evidence  that  the 
|ihiiiitirr  liad  a  specific  lot  of  cattle  which  the  defendants  by  tiieir 
M;_'rut  examined  and  a«;reed  with  the  plaintiff  to  purchase  and 
take  at  the  price  of  87-.50  per  head,  then  this  constituted  an  ac- 
CL'|itaiice  of  said  lot  of  cattle  prior  to  their  dcdivery."  The  jury 
li.ivMin'  found  for  the  plaintiff,  the  Supreme  Ctjurt,  on  appeal,  in 
fflet.'t  sustain  the  correctness  of  the  law  as  thus  laid  down  in  the 
instructions,  and,  cor.-ectly  distin<,'uishing  the  actual  receij)t  from 
the  acceptance,  while  holdiuf^  that  the  facts  did  not  show  an 
lutiial  recei|)t  of  the  cattle  by  the  defendants,  as  there  was  no 
Iraiisiuission  of  possession  from  the  plaintiff  to  the  defendants, 
they  say,  "  The  statute  provides  that  no  sale  of  pi(jds  shall  be 
valid  unless  the  buyer  shall  accept  part  of  the  floods  so  sold  and 
iiL'tiialiy  receive  the  same.  The  goods  viust  not  unli/  he  acrrpfed, 
lilt  iirliKill//  received.  An  acceptance  axcertalnH  the  identitij  and 
'liiiilift/  of  the  f/oods  sold,  and  the  rcceivinj;  of  them  chanj^es  the 
[lossession.  The  (jucstion  here  is  not  so  much  of  an  acceptance 
as  of  a  delivery  and  receipt  of  the  cattle.  The  number  and  (juality 
were  sMlVicicntly  ascertained  [the  acceptance],  but  there  was  no 
delivery  of  possession." 

The  coi-rcctness  of  the  law  as  thus  laid  down  was  recognized  in 
Lyle  V.  Shinnebargor,^  where  again  both  the  acceptance  and  the 
actual  receipt  arc  insisted  on,  as  it  is  declared  that  thes(!  words  arc 
not  to  lie  taken  as  so  synimymous  in  character  that  they  may  be 
used  interchangeably ;  as  they  have  been  in  literally  hundreds  of 
cases  ill  England  and  this  country. 

i^o,  in  Victor  v.  Stroock,^  it  was  held  in  the  New  York  City 
Court,  that  the  vendee,  having  accepted  goods  which  he  had  pur- 
chased, could  not  after  their  subsequent  receipt  reject  them,  — 
that  is,  as  we  have  shown,  that  he  could  not  do  both  of  the  ex- 
pressly antagonistic  things,  accept  and  reject  the  goods.  He 
might,  under  the  statute,  accept  and  refuse  to  receive  ;  but  he 

1  17  Mo.  Ap.  66.  2  3  N.  Y.  Supp.  801. 
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could  not,  within  the  clear  meaning  of  the  language  in  the  stat- 
ute, both  accept  and  reject.  Victor  v.  Strook^  was  affirmed  on 
appeal  by  the  Court  of  Common  Pleas.^ 

As  the  result  of  the  wl'.ole  investigation,  we  conclude,  with  even 
greater  certainty  than  when  at  an  earlier  stage  of  this  discussion 
of  the  subject  we  expressed  the  same  views,  (1)  that  the  arccpt- 
anoc  and  the  actual  receipt  of  the  statute  are  separate  entities; 
(2)  that  as  acceptance  is  not  synonymous  with  receipt,  tiierofuic 
''  actually  "  is  not  used  in  combination  with  "  receive,"  to  show- 
that  the  receipt,  as  "actually  receive,"  is  different  from  receive  in 
the  souse  that  the  receipt  may  not  be  symbolical  or  constructive, 
Dut  must  bo  manual;  and  therefore  that  "accept  and  actually  re- 
ceive "  do  not  mean  receive  and  actually  receive ;  but  (8)  that,  as 
accei)tancc  is  one  thing  and  the  actual  receipt  quite  another,  there 
must  be  not  only  the  acceptance  but  the  actual  receipt  as  well, 
and  that,  in  the  sense  of  the  statute,  though  there  may  have  been 
an  acceptance,  there  is  no  actual  receipt  unless  and  until  there 
have  been  an  actual  transmission  of  the  possession  of  the  goods 
so  actually  received  from  the  vendor  to  the  vendee,  with  the  ven- 
dor's lien  and  the  right  of  stoppaf/e  in  transitu,  on  and  in  connec- 
tion with  the  goods  so  transferred  and  actually  received,  utterly 
extinguished.  This,  we  think,  is  the  solution  of  the  v,hole  ([iies- 
tion  of  the  actual  receipt,  and  all  well-decided  cases  on  the  subject 
must  rank  themselves  within  these  principles. 

Hence,  as  a  corollary,  where  there  have  been  an  acceptance  and 
an  actual  receipt  of  the  whole  of  the  goods,  an  action  for  the  price 
as  for  goods  sold  and  delivered  will  lie  against  the  vendee,  and, 
reciprocally,  he  can  maintain  trover  for  the  goods  against  any  one 
wrongfully  withholding  them.^ 


1  3  N.  Y.  Suiip.  801. 

2  Victor  V.  Struock,  5  X.  Y.  Sui.p. 
659.  See  also  Cross  v.  O'Uoiinell,  4t 
N.  Y.  6(51  ;  Alliinl  i'.  Greascrt,  61  N.  Y. 
1,  5,  wliui'e  there  is  also  a  cloar  itcognition 
of  the  distinction  which  exists  between 
the  at'ceptance  and  tlie  actual  receipt  of 
tl.  statute.  And  see  supra,  Book  IV., 
Parts  V.  and  VI.,  where  further  cases  are 
considered  as  to  (.eceptance  and  actual 
receipt. 

*  For  further  American  cases  on  the  ac- 
tual receipt  of  the  statute,  niiunly  in  elfeot 
the  same  as  the  Euj^lish  cases  we  have 
cited,  sec  Jaiivrin  v.  Maxwell,  28  Wis.  .ll; 
Menzies  v.  Dodd,  19  Wis.  343;  Hanli'll  v. 
McUlure,  1  Chand.  271  ;  Kly  f.  Ornishv, 
12  Barb.  ,570;  Artcherv.  Zeh,  5  11111,200; 
Kap|ileye  v,  Adee,  65  Barb.  589;  Shiudler 
V.  jiouston,  1  X.  Y,  261;  Evans  v.  Harris, 
19  Barb.  4i6;  Gray  v.  Davis,  10  N.  Y. 
285;  V»'Oodl'ord  v.  Patterson,  32  Barb.  630; 


Bissell  V.  Balcom,  39  N.  Y.  275  ;  Moans 
V.  Williamson,  37  Me.  556  ;  IloiidliUe  \: 
Tallman,  14  Jle.  400;  Ohapniaii  v.  Suailt', 
3  Pick.  38  ;  Kiddle  i».  Varnum,  20  i'irk, 
280;  (ireen  v.  Merriam,  2S  Vt.  801;  Clwiii- 
berlain  v.  Farr,  23  Vt.  270;  .larks  ui  r. 
Watts,  1  McCord  (.S.  C),  2SS  :  \Mv  v. 
Stimpson,  21  Pick.  384  ;  .Maisii  -•  llvilo, 
3  Gray,  331;  Davis  v.  Moore,  13  Mi'.  Vjl; 

Damon  v.  Osborn,  1  Pick.  476;  Tli p-mi 

V.  Alger,  12  Met.  435;  Davis  v.  KastWiin, 
1  Allen,  422;  Denny  c.  William?  '>  .Ukri, 
1;  Snow  V.  Warner,' 10  Met.  13ii:  Ili\v;inl 
V.  Pjonlen,  13  Allen,  299;  (Juiutar.i  c.  Ik- 
con,  99  Mas.f.  185;  Knight  ;•.  Miiiii,  US 
Ma.ss.  143;  Townscnd  v.  Hai'giavi^,  /''. 
325;  .lolinson  v.  Cuttle,  105  .Ma  s.  447; 
Dean  c. Tallman,  Tl>.  443;  Kiiidit  '-.  Mumi, 
120  Mass.  219;  8afIord  v.  M.  l)nii(iii,i;li, 
11).  290;  Atherton  v.  Nowhall,  12:i  Mm-s.^. 
141;  Marsh  v.  Ilou.'.o,  44  N.  V.  ti4:);  Kirb.v 
V.  Johnson,  22  Ko.  354 ;  Rickey  v.  Ten- 
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While  we  have  so  strongly  insisted  upon  the  distinction  existing 
between  the  acceptance  and  the  actual  receipt  of  the  statute  as 
separate  entities,  it  may  not  be  amiss  here  to  point  out,  although 
this  is  a  subject  we  consider  more  particularly  in  a  later  volume 
of  tills  work,  that  while  accepting  and  actually  receiving  under 
the  statute  mean  different  things,  accepting,  as  used  in  the  statute 
ditfors  essentially  from  the  term  "  appropriating."  Thus,  there 
may  be  an  acceptance  of  a  part  or  the  whole  of  goods,  purchased, 
and  an  actual  receipt  of  a  part  of  them,  to  satisfy  the  statute,  and 
yet  the  property  in  those  not  actually  received  by  the  vendee  may 
not  pass  to  him  for  want  of  delivery  or  appropriation. 

Tlic  old  case  in  the  United  States  Circuit  Court  of  JJarrett  v. 
Goddard,^  is  an  illustrative  case.  There  the  sale  was  of  a  number 
of  bales  of  cotton  specifically  sold  by  numbers,  which,  as  a  pur- 
chase of  ascertained  goods,  was  an  acceptance  of  them  to  satisfy 
the  statute.  One  of  the  terms  of  the  purchase  was  that  the  cotton 
might  lie  in  the  vendor's  warehouse  for  the  vendee,  free  of  charge, 
until  the  room  was  required  by  the  vendor  for  the  storage  of  other 
goods.  This,  as  we  have  seen  in  our  examination  of  the  English 
eases,  .s»;jra,is  a  sufficieu!^.  actual  receipt  by  the  vendee  to  satisfy 
the  statute ;  the  vendor  ceasing  to  hold  the  goods  as  vendor,  and 
holding  them  merely  as  bailee  for  the  vendee  ;  his  lien  on  the 
goods  for  the  price  as  unpaid  vendor  having  ceased  to  exist.  But 
though  the  statute  might  be  satisfied  with  an  acceptance  of  the 
whole  or  of  a  part  of  the  goods  and  an  actual  receipt  of  a  part  of 
them,  without  an  appropriation  of  the  goods  the  property  in  them 
would  not  pass  to  the  vendee,  but  would  remain  in  the  vendor  with 
his  lien  attached  as  unpaid  vendor,  and  an  action  as  for  goods  sold 
and  delivered  would  not  lie  against  the  pis '-chaser,  nor  could  tro- 
ver be  maintained  against  the  sollc". 

Thus,  in  Barrett  v  Goddard,  Story,  J.,  i:.-  delivering  il'c  judg- 
ment, says :  "  When  a  contract  for  the  sale  of  goods  is  completed 
by  the  assent  of  both  parties,  the  property  in  the  goods  is  trans- 
len-ed  to  the  vendee,  and  the  price  is  due  to  the  venuor,  but  the 
veiuier  cannot  take  the  goods  until  he  tenders  the  price  agreed  on. 
And  if  the  price  is  tendered,  and  the  vendor  refuse's  it,  r.ie  ven- 
Jei:  may  seize  the  goods,  or  have  an  action  against  the  vendor  f(jr 


bmcck.  ti:5  \'^  .oC).'?;  S1i('|i1iiti1  v.  Prosspv, 
32  N.  II.  .  ,  .!;,ult  I'.  Hrown,  48  N.  11. 
is:!;  riiikliiim  i'.  M:itto.\.  5;!  N.  H.  600; 
Milttlnisscii.  &|..  Hctiiiiiii;  ( 'o.  V.  McMilhoil's 
A'liii'r.,  lis  X.  ,1  L.  t>W;  FariinT  v.  (irav, 
16  ^'il>.  401  ;  Miirsliiill  V.  FiTfiuson,  2:! 
'ill.  e:. :  Ll„v(l  V.  Wii^'lit,  25  Ca.  'Jl.'i ; 
BwiMs  r.  Aii'dcrscin,  4!U!a.  143;  Rflt  r. 
Miirnoit,  !M;ill,  331  ;  Ot.iliam  v.  Fi.slicr, 
30  Vt.  428  ;  Hill  i-.  McDoiiaUl,  17  ^Vis. 


<t"  ;  (htloir  !'.  Klit/ko,  43  Minn.  1J4  ; 
Tcrmv  r  1/oti'n.  TiK'al.  3'i!t  ;  Ii..liaiil.s  r. 
Hiiir'm,i,'lis,  tVl  Mich.  11";  Siui'li  v.  Hivii- 
iiaii,  [li.  34'.>  ;  Sihitii  i:  V\s\u\;  ;".y  Vt.  53; 
J!,-  Hni.vcr.  33  lliiii,  .'•■VJ;  Dclioiit v  y.  I'a.v- 
siiii,  '.17  Iiiil.  2:.3.  2Jr>('.w/.;  Wilkinsoir.s 
A.liii'ii'.  Wilkinson,  til  Vt.  409;  SuUivau 
V.  Sullivan,  7<»  Mii.'li.  583. 
1  3  Allison,  lo7. 
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detiiiiiing  them.     Such  is  the  doctrine  laid  down  by  Mr.  Justice 
Blacskstone  in  his  excellent  Commentaries.*    The  principle  here 
stated  mi#t  apply  witli  equal  force  whenever  tlie  terms  of  the  sale 
are  completely  complied  with  on  the  part  of  the  vendee.    There- 
fore where  goods  are  sold  to  be  paid  for  by  a  note  on  time,  and 
the  note  is  given  to  the  vendor,  the  property  in  the  goods  passes 
to  the  vendee  in  the  same  manner,  and  under  the  .iame  circumstan- 
ces, as  it  would  if  the  contract  were  for  cash,  and  the  cash  were 
paid.    But  this  doctrine,  however,  is  applicable  only  in  cases  whore 
the  goods  are  clearly  designated  and  separated  from  all  others,  and 
accordinir  to  the  sense  of  the  contract,  are  then  deliverable,  without 
any  further  act  on  eitlier  side,  and  are  in  a  state  capable  of  delivery. 
But  if  there  remains  anything  more  to  be  done  to  designate  tlie 
particular  property,  or  to  complete  the  rights  of  the  vendee,  then 
the  property  does  not  pass  until  such  acts  are  done."     And  the 
court,  in  concluding   that  in  the  case  the  pi-operty  had  pas,«e'l 
said:  "The  bales  were  all  marked  and  numbered,  and  sold  W 
their  marks  and  numbers.     They  were  perfectly  distinguishable 
from  all  the  others ;  and  the  terms  of  the  contract  on  the  other 
side  were  fully  complied  with.     The  payment  was  made  in  ♦ho 
mode  agreed  on,  by   giving  a  note,  payable  at  a  future  time. 
Neither  party  contemj)latcd  any  further  act  to  bedone.     The  ven- 
dee contracted  for  an  immediate  possession  at  his  own  option  as 
to  time  and  i)laeo,  and  the  vendor  sought  no  retainer."  ^ 


1  2  ni.  Com.  448. 

2  Ami  SCO  Weill  V.  Came,  98  Muss.  152; 
Towiiscnd  V.  II nigra VL'.s,  118  Mass.  32.5, 
331  et  .ic/.  ;  Satlord  v.  Mrl)oii..u},'l»,  120 
Mass.  21)0  ;  Roilgcrs  v.  Jones,  129  Mass, 
420;  llalteiline  v.  Kiee,  62  Barb.  593; 
Mixer  v.  Howartli,  21  Pick.  205  ;  Kolule 
V.  Thwaites.  6  15.  &  C.  388  ;  Malx'rley  v. 
Slieppard,  10  I5ing.  99 ;  Atkinson  v.  Itell, 


8  B.  &  C.  277  ;  Alexander  v.  Cnnlnpr, 
1  BinR.  N.  C.  671;  Hoswell  v.  Killioni,  lo 
Moo.  P.  C.  309;  Andrews  v.  Diiiiiiit,  11 
N.  Y.  35  ;  Messer  w.  Wofxlnian,  22  N.  II. 
172, 182;  Victor  i>.  Strooek,  5  X.  V.  Surp., 
at  p.  660.  And  see  eases  cited  in  nutes 
to  supra,  pp.  253-256,  on  pioperty  ]iiisr 
ing  on  approfiriation ;  and  n^tes  to  anb; 
pp.  311,  312. 
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PART  VIII. 

THE  NOTE  OR  MEMORANDUM  IN  WRITING. 

A  DISTINCTION,  which  we  tliink  is  unwarranted,  lias  been  taken 
between  the  requirements  of  the  fourth  and  seventeenth  sections  of 
the  statute,  with  reference  to  what  the  note  or  memorandum  of 
the  agreement,  or  contract,  or  bargain,  respectively  referred  to  in 
tliusc  sections,  must  contain.  By  the  fourth  section,  where  tho 
terms,  "  special  promise,"  "  contract,"  "  sale,"  "  agree  ment,"  are 
used,  it  is  provided,  concerning  all  these  terms,  that  the  nureement 
upon  which  the  action  is  to  be  brought,  or  some  memorandum  or 
note  thereof,  must  be  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  by  some  person  thereunto  by  him  lawfully  author- 
ized. By  the  seventeenth  section,  it  is  provided,  that,  to  make  tho 
contract  be  deemed  good,  there  must  be  some  note  or  memoran- 
dum in  writing  of  the  bargain,  made  and  signed  by  the  jiartu^s  to 
1)0  charged  by  mch  cnnfract,  or  their  agents  thereunto  lawfully 
authorized.  Hero,  obviously,  in  the  seventeenth  section,  the  terms 
"bargaiii"  and  "contract"  are  used  interchangeably,  as, also,  are 
tho  trsra  "contract"  and  "agreement"  in  the  fouith  section. 
Not .  .ly  :<■>,  but  the  term  "bargain  "  is  also  used  in  the  previous 
p  n.\  (,i  the  seventeenth  section,  in  connection  with  the  giving 
ot  "soi  r'tliiug  in  earnest"  "to  bind  the  bargain,"  in  the  collo- 
quial St  ^e  i-i  which  that  term  was  in  common  use  at  and  long 
prior  to  tlio  enactment  of  tho  statute,  as  the  exact  equivalent  of 
contract  or  agreement.  So,  between  the  three  terms,  bargain, 
contract,  and  agreement,  thus  used  synonymously  or  interchange- 
able, there  is  not,  we  think  is  apparent,  the  slightest  sul>stantial 
distinction.  So,  too.  under  both  sections,  the  note  or  memoran- 
di'in  iu  writing,  of  such  contract,  bargain,  or  agree'nent,  to  be 
""  ncd,  under  the  fourth  section,  "  by  the  party  to  be  charged 
tl.  rruith,  or  by  some  person  thereunto  by  him  lawfully  author- 
ial'i  :  or  under  the  seventeenth,  "by  the  parties  to  be  charged  by 
sue'',  coatract,  or  thei,  agents  thereunto  lawfully  authorized,"  is. 
in  ctTect,  the  same  under  the  one  section  as  in  the  other ;  or,  if, 
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from  the  plii-aseology  of  the  respective  sections,  there  is  any  dis- 
tinctioji  to  be  talcen,  it  is  clearly  not  that  anything  more  is  re- 
quired to  be  expressed  in  the  note  or  memorandum  under  the 
fourth  section  than  under  the  seventeenth. 

Yet,  under  the  leading  English  cases  of  Wain  v.  Warlters,^  and 
Egerton  v.  Mathews,''^  it  is  very  clearly  implied,  and  generally 
conceived  to  be  decided,^  that  a  very  substantial  distinction  exists 
between  the  note  or  memorandum  of  the  contract,  bargain,  or 
agreement,  re([uired  under  these  respective  sections;  and  that,  as 
the  word  "  agreement "  is  used  in  the  fourth  section,  while  the 
word  "  bargain  "  is  employed  in  the  seventeenth  section,  more  is 


ill  Laytlioarp  o.   Bry- 

''.    "35,    744,    says: 

..st,   10,  was  de- 

.. '  tliat  an  agreu- 

soL'tiou  iiiiiiorts 


1  5  East,  10. 

2  6  East,  307. 
8  Tiii.ltl,  C.   r. 

nut,  2  Biiij^. 
"  Wain  V.  Waill,  ;■ 
cidud  on  tlie  uxprcss 
niout  uudei'  lliu  i'oiur 
inori)  than  a  Ijai^'ain  under  the  seven- 
teenth." Such,  eieaily,  is  the  view  ex- 
pressed by  Lord  Elleriboroui.;h  in  Wain  v. 
Warlters,  5  Mast,  10,  and  in  Egerton  V. 
ilatliews,  6  East,  306  ;  but,  as  we  show, 
inffit,  these  cMses  are  both  clearly  sustain- 
able without  the  necessity  of  admitting  the 
existence  of  what  we  think  is  an  entirely 
untenable  distinction.  In  Marshall  v. 
Lynn,  6  M.  &  W.  loo,  1  i8,  Aidcrsoii,  B., 
says  :  "  By  the  4t!i  section  of  the  statute 
of  frauds,  it  is  provided  that  tiie  contracts 
therein  inentioniMl  shall  be  in  writing, 
otherwise,  no  action  shall  be  maintained 
on  them.  Tlie  17th  section  retiuires  that 
some  note  or  meiiioiandinn  in  writing  of 
the  bargain  before  made,  shall  be  signed 
by  the  party  to  be  charged  liy  such  con- 
tract, or  his  agent  lawfully  authorized. 
There  is,  undoubtedly,  a  distinction  be- 
tween the  two  enactments,  for  by  the  4th 
section,  the  whole  contract  must  be  in 
writing,  imdudiiig  the  consideration  which 
induced  the  party  to  ,nake  the  stipulation 
by  whiiih  he  is  to  lie  bound  ;  but  by  the 
17th  section,  it  is  sutticieiit  if  all  the  terms 
by  which  the  defendant  is  to  be  bound  are 
stated  in  writing,  so  as  to  bind  him." 
We  think  AKlcrson,  B.,  here,  does  not 
succ'.-ed  in  sustaining  the  distinction. 
While,  under  the  4th  section,  the  agree- 
ment under  which  the  n('tion  is  brought, 
is  evidcnco  to  sustain  the  action  ;  some 
nKMuorandum  or  note  in  writing  of  the 
agreement  is  as  expressly  V)y  the  section 
made  as  good  to  sustain  the  action  under 
the  4th  section,  as,  under  the  17th  section, 
it  is  to  ea\ise  the  contract  or  bargain  to  be 
deemed  good.  What  that  agreement,  con- 
tract, or  bargain  is,  has,  by  the  note  or 
memorandum  in  writing,  as  much  to  Ihj 
expressed  in  the  one  case  as  in  the  other. 


And  the  contract  for  the  sale  of  goods, 
wares,  and  merchandiocs,  under  the  17th 
section,  need  not  be,  nor  is  usually,  any 
more  "  made  before  "  the  signing  of  the 
note  or  memorandum  in  writing,  than  it 
is  under  the  4th  section,  where  there  is 
an  agreement  by  one  to  pay  the  debt  of 
another  ;  or  an  agreement  not  to  be  per. 
formed  within  a  year  ;  or  for  an  executor 
or  admiuistratcu'  to  [lay  damages  out  of  his 
own  estate.  Tiie  statement  by  Aldcrsuii, 
B.,  in  Marshall  v.  Lynn,  C  M.  &  W.  lo!", 
118,  was  entirely  cxlni-judicinl,  as  in  thiit 
case  it  was  held,  on  tlie  point  involvol, 
tliat  there  was  no  distinction  to  be  taken 
between  the  4th  and  17th  sections  of  the 
statute.  In  that  case  it  was  claimed,  on 
the  authority  of  Culf  v.  Bonn,  1  il.  I't  S. 
21,  and  Goss  v.  Lord  Nugent,  5  B.  &  Ad. 
5S,  that,  with  leferenee  to  the  iiowcr  of 
varying  the  contract  by  parol  eviijcncc, 
there  was  a  distinction  between  the  4th 
and  17th  sections  ;  but  this  contiMitiou 
was  not  sustained,  I'arke,  B.,  .sayinf; : 
"The  same  rule  must  prevail  as  to  the 
construction  of  the  17th  section  of  the 
statute  of  frauds,  which  has  already  jire- 
vailed  as  to  the  construction  of  the  4th 
section.  The  ilecision  in  (loss  t.  Lord 
Nugent,  5  \\.  &  Ad.  58,  the  principle  of 
which  I  have  no  doubt  is  perfectly  ceriect, 
lias  clearly  established,  with  res]icct  to  the 
case  of  a  contract  relating  to  the  sale  of 
an  interest  in  lainls,  that  if  the  oiiginal 
written  contract  be  varied,  and  a  new  con- 
tract, as  to  any  of  its  t(U'ms,  substitiitc'l 
in  the  place  of  it,  that  new  contract  cm:- 
not  be  enforced  in  law,  unless  it  also  lie  in 
writing.  The  (pie,stion  is,  whether  the 
same  rcasoidng  does  not  a]>ply  to  a  con- 
tract for  the  sale  of  goods  under  tlie  l"th 
section.  It  apjicars  to  me  that  nodisiinr- 
tioii  can  be  made."  And  the  court,  I'ol- 
lowing  Stead  i-.  Dawber,  1  1'.  .<;  D.  447, 
lield  that  the  same  construction  w;i.s  to 
bo  placed  on  the  17th  .section  of  the  .stat- 
ute a?  was  placed  on  the  4tli  section  hy 
the  decision  in  Goss  v.  Lord  Nugent,  5  B. 
&  Ad.  58, 
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required  to  be  set  out  in  tlie  note  or  mcmoi-anclum  under  the 
fourth  section  than  under  the  seventeenth.  IJut,  as  \ve  have 
shown,  as  in  buth  sections  tlie  even  more  strictly  technical  term 
•'contract"  is  used,  and  used  too  as  the  equivah-nt  of  auieement, 
ill  the  one  section,  and  of  bargain  in  the  other  ;  and  as  the  term 
"bargain  "  is  in  the  seventeentii  section  previously  used  in  the  full 
and  undoubted  sense  of  agreement,  there  is  no  force  whatever  in 
tlie  implication  to  which  we  have  above  alluded.  Whatever  is  re- 
quired to  be  expressed  in  the  note  or  memorandum  in  v.-riting  of 
the  contract  or  agreement,  to  sustain  an  action  under  the  fourth 
section,  is,  we  think,  necessary  to  be  set  out  in  the  note  or  memo- 
randum in  writing,  to  cause  the  bargain,  or  contract,  or  agree- 
ment to  be  deemed  good  under  the  seventeenth  section.  And 
any  cases  decided  on  the  ground  of  the  existence  of  such  a  dis- 
tinction are  not,  we  think,  on  that  ground,  well  decided. 

Still,  notwithstanding  such  distinction,  which  is  taken  in  Wain 
V.  Warliers,^  and  Egerton  v.  Mathews,^  and  which  we  think  is 
utterly  untenable,  we  are  of  the  opinion  that  both  of  these  cases 
arc  thoroughly  well  decided,  although  we  think  that  there  is,  in 
these  eases,  reasoning,  outside  of  the  distinction  which  Lord  Kllen- 
Ijorough  sought  to  establish  between  the  meaning  of  the  fourth 
and  seventeenth  sections,  which  is  open  to  much  question,  and 
which  has  not  been  followed  or  approved  in  later  cases  whether 
under  the  fourth  or  seventeenth  section  of  the  statute. 

In  AVain  v.  Warlters,^  the  note  or  memorandum  of  the  con- 
tract declai'cd  on,  was  as  follows  :  "  Messrs.  Wain  <t  Co.,  1  will 
engage;  to  jiay  you  by  half-past  four  this  day,  fifty-six  i)ounds  and 
oxpi  ..ses,  on  bill  that  amount  on  Hall.  Jno.  Warlters,  No.  2 
Cornhill,  April  30th,  1803."  It  was  alleged  in  the  declaration 
that  Hall  had  accepted  a  bill  of  exchange  of  which  the  plaintiffs 
were  the  holders,  which,  being  overdue  and  unpaid,  the  defendant 
jn'omised  to  pay  on  consideration  that  the  plaintiffs  woidd  fori>ear 
suit  on  the  bill,  which  they  did.  The  case,  therefore,  was  one  of 
a  promise  to  pay  the  debt  of  another;  to  sustain  an  action  on 
wliieli,  under  the  fourth  section  of  the  statute,  it  is  re(|uired  that 
the  agreement  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  \)0  charged  therewith,  or  by 
some  person  thereunto  by  him  lawfully  authorized.  The  court 
held  that  as  no  consideration  for  the  defendant's  promise  appeared 
on  the  wiitten  instrument,  no  contract  was  shown  ;  the  undertaking 
for  want  of  a  consideration  being  nudum  pactum.  As  the  statute 
requires  that  the  written  contract,  or  a  note  or  memorandum  in 


»  5  East,  10. 
a  6  Eiist,  307. 
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writing  of  the  contract,  is  necessary  to  susLain  the  action,  tim.s 
rendering  insufficient  for  that  purpose,  a  note  or  mcnioranduiu, 
not  of  the  contract,  or  bargain,  or  agreement,  but  of  the  niero 
promise  or  undertaking  of  the  party  whom  it  is  sought  to  charge 
on  his  agreement ;  Lord  Ellenborough  would  seem  to  us  to  have 
well  held,  in  nonsuiting  the  plaintifl's,  that  the  term  "agreement" 
im[)()rts  the  substance  at  least  of  the  terms  on  which  both  parties 
consented  to  contract,  and,  as  the  agreement  or  contract  includes 
the  consideration  moving  to  the  promise,  as  well  as  the  promisu 
itself;  where  the  agreement  in  this  sense  has  not  been  reduced  to 
writirg,  the  fourth  section  of  the  statute  is  not  satisfied;  tlif 
written  evidence  of  the  consideration,  a  most  material  part  of  the 
contract  or  agreement,  being  wanting.  And  this  holding,  we 
think,  was  well  sustained  by  the  full  court. 

The  question  came  up  in  Egerton  v.  Mathews  ^  under  the  seven- 
teenth section  of  the  statute.  There  the  note  or  memorandum  of 
the  contract,  signed  by  the  defendants,  was:  "  Wo  agree  to  give 
Mr.  Egerton  19t?.  per  lb.  for  30  bales  of  ."Smyrna  cotton,  ash  3 
per  cent,  as  soon  as  our  certificate  is  complete."  On  the  trial  l)e- 
fore  Lord  Ellenborough,  in  an  action  for  not  accepting  and  paying 
for  the  cotton,  the  plaintiff  was  nonsuited  on  the  grounds  that  no 
consideration  for  the  promise  ai)peared  on  the  face  of  the  writinir, 
nor  any  mutuality  in  the  engagement ;  and,  therefore,  that  there 
was  no  good  contract  within  the  statute.  A  rule  nisi  to  set  aside 
the  nonsuit  was  granted  on  the  ground  that,  as  the  case  came 
within  the  sevoixteenth  section  of  the  statute,  it  was  not  governed 
by  the  decision  in  Wain  v.  Warlters.'^  The  rule  was  made  al)So- 
lute.  Lord  Ellenborough  observing :  "  That  the  words  of  the  stat- 
ute were  satisfied,  if  there  were  'some  note  or  memorandum  in 
writing  of  the  bargain,  signed  by  the  parties  to  be  charged  by 
such  contract.'  ^    And  this  was  a  memorandum  of  the  bargain  ;  or, 


1  6  Kast,  307. 

2  5  East,  10. 

*  Coiriiiu'iitiiig  on  this,  Blackburn  (Con- 
tract of  Sale,  2il  cil.  57)  says  :  "  There  is 
sonie  difliculty  in  understanding  what  wis 
the  olijt'ction  to  the  miinoranduin  as  a 
nieiuoranduui  of  an  agreement,  and  con- 
sequently it  is  ditHcult  to  say  what  the 
distinction  was  which  Lord  Kllenborougii 
made  between  bargain  and  agreement,  but 
it  appears  that  he  made  some  distinctior." 
As  tiie  very  thing  that  was  delicient  in  the 
memorandum  in  Wain  v.  Warlters,  5  East, 
10,  us  regards  the  statement  of  tiie  con- 
sideration, w.as  supplied  in  Kgerton  v. 
Matliews,  G  Kast,  307,  and  yet  Lord  El- 
lenborough entertained  the  view  that  hail 
this  latter  case  been  one  under  the  -Ith 


section  instead  of  under  the  17th  sertion, 
the  action  could  not  have  been  luniiitaiinil ; 
there  seems  to  us  to  be  but  one  inti'llij^iMe 
mode  of  explaining  his  position  as  to  thf 
etl'ect  of  the  clauses  in  the  two  sections. 
It  was  claimed  in  Wain  r.  Warltcr.-,  that  tli>' 
term  "  agreement  "  ("ijurrfinth  mralium. 
or  the  union  of  two  miiulN,  in  a  tiling  iloin' 
or  to  be  done)  was  more  apiilicalili'  tn 
other  clauses  of  the  4th  section  than  tn  that 
of  the  promise  to  pay  the  debt  of  another. 
And  in  Egerton  c.  Mathews,  ti  East,y07, 
the  nonsuit  was  claimed  not  only  on  tlu^ 
ground  that  no  consideration  app'ared  on 
the  face  of  the  writing,  but  that  no  nuitu- 
ality  appeared  either.  In  Wain  v.  Warl- 
ters, neither  consideration  nor  mutuality 
appeared.     In   Eyerton   i'.    Mathews,  thf 
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at  least,  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to  bo 
charged  therewith,  and  whoso  signature  to  it  is  all  that  the  statute 


coiisiikTiitioii  HpiH'an'd,  but  no  mutuality. 
Aiul  vtt,  liuil  Kgt'itoii  V.  .Miitht'ws  been  a 
case  iiii'lcr  the  -iili  seition  of  the  statute, 
Lorii  Kllenl  oroiif^li  held  that  the  aetiou 
I'uulil  nut  have  been  maintained.  Tile  de- 
diu'tiiiii,  then,  tVoni  these  two  eases  would 
si'om  to  be  tliat  it  was  decided  that,  under 
tlie  -Jth  section,  not  only  the  consideration, 
liut  the  nmtuality,  must  ai>[iear  on  the 
face  of  the  nvile  or  nienioiandnm  in  writ- 
ing of  the  contract ;  that  the  term  ai;ree- 
nienl  ini[>lics  mutuality,  and  that,  uiuler 
the  4th  section,  the  wiiole  agreement  nmst 
a|i|ieai'  in  the  writing ;  but  that,  umler 
,  '  17th  section,  as  stated  in  the  re]iorter's 
i,„ce  to  i';j;erton  v.  Mathews,  6  East,  307, 
'•  a  ineuionmduni  signed  by  the  defendants, 
\vliciLl)y  they  agree  to  give  so  much  for 
goods,  takes  the  case  out  of  the  17th  sec- 
tion, thdiiijli  not  siijntd  by  the  scllfr,  nor 
(Xjin'ssiiiij  mill  considcmtion  for  the  de/rnd- 
(lut's  promise,  othenrise  than  h>i  inference 
from  their  inru  ohi i'jdtion."  The  inijilii'a- 
tion  King  tliat.  on  the  other  hand,  under 
tiic  4tli  si'ctioii,  the  whole  agreement  must 
\v  shown,  and,  tlierefore,  not  only  the  con- 
siclcnitiiin,  but  the  mutuality  of  the  agree- 
ment—  both  [Kirtics  being  t)ound  by  it — 
iimst  ajipcar  on  the  face  of  the  contract ; 
the  re^ult  of  which  view  would  seem  to 
be  that,  to  show  such  mutuality  as  well  as 
the  consideration,  the  memorandum  or 
note  in  writing,  under  their  view  of  the 
reiiuirenients  of  the  4th  section,  to  be 
oinmtive  even  against  the  party  to  be 
ciiargecl,  would  have  to  be  signed  by 
both  the  jiarties  to  the  agreement.  This 
Steins  to  1"'  the  view  taken  by  the  court, 
iiiiluiliiig  l^ord  Kllenborough  in  Fgertou 
V.  Mutliews,  6  East,  307  ;  but  it  is  cer- 
tainly not  consistent  with  his  view  in  Wain 
r.  Warlters,  5  East,  at  p.  16,  of  the  cor- 
rectness of  the  holding  of  Lord  Ehlon  in 
Seton  V.  ."^lade,  7  Vcs,  'Id'},  where  the  agree- 
ment was  signed  by  the  veiulee,  and  not  by 
tlie  Vendor,  and  was  held  binding  nndei'  the 
4th  section  of  the  statute.  The  language, 
however,  of  (irose,  J.,  in  Wain  v.  Warlters, 
is  consistent  witli  the  ajijiarent  view  of 
the  whole  court  in  Egerton  v.  Mathews, 
•1  Fast,  3(17,  that,  under  the  4th  section, 
tlie  whole  agreement  must  njijiear  in  writ- 
ing, siinwing  a  consideration  resulting  iVom 
the  mutuality  of  the  contraet  between  the 
piirties,  and  equally  binding  on  them  botli, 
mnl,  ai.iiarently,  implying  that  the  writing 
sliouhl  be  signed  by  them  both  ;  but  that, 
under  the  17tii  section,  tlie  memorandun) 
is  good  tliough  not  signed  by  the  seller,  if 
signed  by  the  veinlee  as  the  party  to  be 
charged ;  and  the  consideration,  under 
the  section,  may  be  shown  as  an  inference 


from  the  iiromisor's  own  obligation,  with- 
out it  being  expressly  shown  by  tin;  agree- 
ment of  the  seller  on  the  face  cd'  the  note 
or  mennnandum  in  writing.  Thus  tirose, 
J.,  says:  "What  is  reipurcd  to  be  in 
writing  is  the  tnjreeinent  (not  the  promise, 
as  mentioned  in  the  first  pait  of  the  clause), 
or  sonu'  note  or  meinorontlum  of  Ike  (Kjree- 
meat.  Now  the  tujreenient  is  that  which 
is  to  show  what  eneh  ptirt[/  is  to  do  or  per- 
form, ami  by  wbiidi  liolU  purlies  are  to  be 
bound  ;  and  thin  is  reipiired  to  be  in  writ- 
ing.  If  it  Were  only  necessary  to  show 
what  one  of  them  was  to  tlo,  it  would  be 
sulli(dent  to  state  the  promise  made  by  the 
del'eiidant  who  was  to  be  charged  ujion 
it.  15ut  if  we  were  to  adopt  this  construe 
tion,  it  would  be  the  means  of  letting  in 
those  viry  framlsand  perjuries  which  it  was 
the  object  of  the  statute  to  iircvenl  ;  lor 
without  the  parol  evidence,  the  defendant 
cannot  be  idiarged  Upon  the  writtt'ii  con- 
tract, for  want  of  a  consideration  in  law  to 
support  it.  The  idfect  (d"  the  ]iarol  evi- 
dence then  is  to  nnike  him  liable  ;  and 
thus  he  would  be  charged  with  the  debt  of 
another  by  jiarol  testimony,  when  the  stat- 
ute was  passed  with  the  very  intent  of 
avoiding  such  a  (dniige,  by  iei|uiring  that 
the  (Kjreenient,  l)y  which  must  lie  under- 
stood the  ieli(i/e  arjreement,  should  lie  in 
writing."  (.Ml  of  the  above  italics  are  by 
Orose,  J.,  himself.)  The  inference  from 
tills  seems  dear  that  it  was  tlieir  view  that 
to  make  a  party  liable  on  his  promise  for 
the  debt  of  another,  the  agreement  of  the 
promisee,  .showing  mutuality  and  a  sulH- 
cient  consideraiinn  to  prevent  the  promise 
from  bidng  nudum  poetnm,  at  common 
law,  must  all  ajipear  in  the  writing  ;  and, 
as  in  Egi'rton  r.  Mathews,  6  East,  307, 
notwithstanding  that  the  consideration 
there  npjuared  in  the  writing,  signcil  by 
the  party  to  be  (diarged,  it  was  held  by 
Lord  Elleiibonnigii  that  had  that  ca.se  been 
under  the  4tli  instead  of  the  Tth  si'ction 
of  the  statute,  it  still  would  n>t  have  ln'cn 
good.  The  comdiision  seems  evident  that 
they  were,  in  tdi'cct,  hohling  that,  under 
the  4th  section,  the  consideration  could 
not  be  shown  by  its  statement  or  recital  by 
the  jiniinisor,  or  as  an  inference  from  liis 
own  obligation,  but  must  apjiear  in  a  writ- 
ing, by  which,  by  tlie  signature  of  both 
parties  to  it,  "//"//(  porties  are  to  be 
bound."  So,  in  Lord  EUenlMnough's  own 
judgment  in  Wain  v.  Warlters,  notwith- 
standing liis  reference  to  the  holding  o( 
Lord  Eldon  in  Seton  i.'.  Slade,  7  Ves.  'Jrt5, 
there  is  much  that  accords  with  the  view 
on  which  he  acted  in  granting  tin'  nonsuit 
in  Egerton  v,  Muthews.     Thus  it  is  .said  : 
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requires."     And  Lawrence,  J.:  "The  case  of  Wain  i*.  Wurltors ' 
proceeded  on  this,  that  in  order  to  charge  one  man  with  the  debt 


"Lord  Klli'iiboi()u;;li,  C.  J.,  after  iioti('.iiif» 
the  (Icliiiitiiiii  of  iliu  woril  tKjrcoaent  by 
Lord  C.  B.  (.'oiiiyns,  who  coiisidi'icd  it  as 
a  tiling  Id  wliicli  tlieii'  must  l)e  the  assent 
of  two  111'  nioii!   minds  ;    and    which,   he 
says,  ouj^lit  t'>  ho  so  eeituiu  and  eoiniilete 
tliat  each  iKtity  may  have  an  action  uiioii 
it  ;  fur  whirh,  in  aildition  to  the  uutlidi's 
own  authciiity,  was  citi'd  that  of  IMowdeii  ; 
and  better   (his  lordsiiip   observed)  could 
not  be  cited.      In  all  cases  wlieic,  by  ionj; 
habitual  construction,  the  words  of  a  .stat- 
ute have  not  reicived  a  peculiar  interiire- 
tation,  such  as  they  will  allow  of,  1  am 
always  iTudincd  to  j^'ive  to  them  their  nat- 
ural, ordinary  si,'nilication.     The  clause  in 
question,  in  the  statute  of  frauds,  has  the 
word  'aifrcemcnt '  ('unless  the  ("jrecmrid, 
\x\M\\  wliicli  the  action  is  broufjht,  or  some 
uiemorandiim  or  note  thereof,  shall  b(^  in 
writin;,','    etc).      .Vnd    the    ijuestion    is, 
whether  the  word  is  to  be  understood  in 
the  loose  incorrect  sense  in  which  it  may 
sometimes    bo    used,    as   synonymous    to 
promise  or    luvkrUtkiiuj,   or   in  its   more 
jiroi>er  and  correct  sense,  as  sijiuifviiiH  a 
mutual  contract  or  consideration  '    'ween 
two  or  more  jiarties.     The  latter  a]piicar3 
to  nio  to  bo  the  lej^al  construction  of  the 
word,  to  which  we  are  bound  to  fjive  its 
proper   ell'cct."     It  will    bi'    noticed   here 
that  Lord  Kllenborou,<,'h  treats  the  consid- 
eration not  as  that  which  the  promisor  is 
to  receive,  but,  rather,  the  contract,  agree- 
ment, undeitakinn;,  or  promise  of  the  other 
party  to  the  contract,  making  the  etfei't  of 
his   holding  in   lygerton  v.   Mathews  still 
clearer  ;  viz.,  that,  under  his  view,  the  note 
or  memoramlum  in  writing,  u.ider  the  4th 
section,  must  contain  the  whole  agreement 
or  contract  of  both  parties  to  it,  showing, 
in  the  langictgo  of  Grose,  J.,  "what  eacli 
party  is  to  do  or  perform,  aiul  by  which 
both  parties  are  to  l)e  bound;  and  thin  is 
reipiii'j  i  to  be  in  writing.'     We   think, 
notwithstanding  the  holding  in  these  cases, 
wo  have  made  it  sulfii'iently  clear  in  the 
text,  supi-ii,  that  the  note  or  memorandutn 
in   writing    signed    by   the    party   to    l)e 
charged,  has  not  to  set  out  the  considera- 
tion, or  the  (iij'jrr.ijalio   mniUiim   of  the 
parties  to  the  contract,  bargain,  or  agree- 
ment, under  the  4th  section  any  more  than 
under  the  17th  section  of  the  statute. 

KobiM'ts,  in  his  work  on  Fraiuls,  117,  n., 
commenting  on  Wain  i>.  Warltcrs,  ,'5  Piast, 
10,  and  Kgi'rton  r.  Mathews,  6  East,  307, 
say.s  :  "  Tlie  word  '  agreement '  does  not 
occur  in  the  17th  section  regarding  the 
contrjicts  for  the  sale  of  goods  for  the  price 


of  i!10  or  upwards  ;   but  the  words  are 
'that  some  hhIc  or  miinonindum  in  writ- 
ing  of  the  bargain  be  nuule  anil  siginMl  by 
the  Jiarties  to  be  charged  by  the  ciintntcf, 
or  their  agents  llicieunto  lawfully  autlicir- 
ized.'     Therefore,  in  Kgcilon  v.  .Matlu-ws, 
determined  since  Wain  v.  Warltcrs,  in  tin' 
King's  licnch,  which  was  a  case  goviiiud 
altogether  liy  the  17lh  clause,  it  was  cltailv 
held   that   it  was   not    liecosary  that  the 
writing,  to  be  etfcclual  within  that  claiisi-, 
should    set    forth    the   considcratioM.    .( 
case  very  important   in  its  consci|uinci's, 
as   it  implies  that   had  the  wiud  in  tin' 
17th  section  been  'agreement'  instuad  ot 
'note  or  ineniorandum  '  [liolierts  i.>  in  crroi 
here  ;  '  note  or  memorandum  '  is  in  botli 
sections.      The  distinction    taken   was  us 
between  'agreement'  in   the    41  h   section 
and  'bargain'  in  the  17th,  as  far  as  tlu' 
distinction  is  at  all  intelligible],  the  jilain- 
tilf  must  have  been  nonsuited  for  want  ul 
a   consideration    sullicieiitly  e.Kliibiled  in 
writing,  which  was  as  f(jllows  :   '  Wc  acur 
to  give  Mr.   Kgerton  I'.ii/.  jicr  pound  for 
thirty  bales  of  .Smyrna  I'otlon,  custoniarv 
allowance,  cash  8  ;")•  cent,  as  soon  as  our 
certiticate  is  complete.     Signed  by  the  de- 
fendants the  buyers.'     The  writer  hopes 
for  jiardon  if  with  great  deference  he  siili- 
mits  that  there  is  a  consideration  for  the 
promise    jdainly   stated    in    this   writing. 
So  mucli  money  is  to  be  paid  for  sndi 
goods.     This  w.as  the   consideration,  aiiil 
thfs  was   stated.     But    this   seems  to  be 
now  considered  as  not  sntlicient  ;  and  it  i- 
iinplied  in  the  case  just  cited  that  the  in- 
strument itself,  where  the  case  is  within 
the  4th  section,  should  itii|irrt  and  com- 
prehend in  itself  a   perfect   mut\iality  of 
obligation,  otherwise  the  irhuli-  iigricinent 
is  not  to  be  considered  as  being  in  wiitini;. 
And  according  to  this  doctrine,  undci'iliiit 
section  of  the  stc  ilte,  both  parties  in  iiio<t 
cases  must  sign  the  instrument,  otlicrwisi' 
the  full  consideration  for  the  signing  liv 
the  party  charged  will  not  ajipear  upon  the 
instrument  its(df,  a  doctrine  rising  greatly 
above  the  level  of  antecedent  ojiinions  anil 
authorities.     See  Cotton   v.    Lee,  citeil  in 
2  ISro.  Ch.  i>f,\  ;  Coleman  v.  I'pcot,  ,")  Vin. 
Ab.  5"27  ;  Buckhouse  r.  Crosbv,  '2  Ki|.  Cn<. 
Ab.  32,  pi.  44  ;  Setoii  c.  Shide,  7  Ves.  iOf. ; 
Fowle  V.  Freeman,  9  Ves.  351.    And  what, 
under  this  doctrine,  if  it  be  the  doi'trine, 
is  to  become  of    the   autlioritii>s   giviiii; 
an  elFect  to  letters  p(|uivalent  to  agree- 
ments ?     Wain  V.  Warltcrs  goes  only  the 
length  of  deciding  thi'  necessity  of  statinj; 
the  consideration.    But  when  coupled  with 


»  5  East,  10. 


V.  WurlttM-s' 
vrith  the  dcl)t 
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of  another,  the  agreement  must  be  in  writing;  which  word  ' 
mcnt'  we  considered  as  proiterly  including  the  consideration  moving 


agrcc- 


the  siK'ctccliiif,'  case  of  K^'citoii  v.  Math- 
ews tlie  cuuit,  liy  tlicM'  inijudii'alioiis, 
sums  ti)  siiy  that,  as  hy  nil  a{,'n'i'iiu'iit 
must  always  lio  iiiich'i'stood  the  assi.'iit  of 
two  or  iiioii^  iiiiiuis,  rceiiHocally  fXpn'ssed 
anil  mutually  liiniiiiij;,  ai^l  which  must  he 
so  comiilfte  and  ci'itain  that  each  party 
may  have  an  aitioii  upon  it,  an  ihstiu- 
mciit  .111  jii'i'lVi'tcil  is  lu'i't'ssary  to  sati>f\' 
tin.'  4t!.  si'itidii  of  tilt'  statute  of  frauds." 
Ldmiiuiiliiij,'  on  this,  15iowiio  ou  the  Stat- 
uti'  (it  !'" lands,  §  'M7,  says:  "Nor  docs 
tlii'iv  ii]ip.  ir  to  be,  as  has  heeii  !'.uiT;,'cstcd 
by  .Ml'.  \i<  ^I'l'ts,  any  eonllict  between  the 
mil'  that  the  inenioninduin  must  show 
the  ((iiisiileraliou  of  the  eiifja^'eiiieiit  of 
the  [larly  who  sij,'iis,  ami  the  ruh^  that 
olilv  the  jiaity  to  be  ch;iiL;i'd  need  sij^ii. 
The  meinoiandnni  is  reiiuired  to  be  signed 
liy  the  party  to  be  (^hargiMJ,  because  it  is 
tlieicliy  made  a  stateiucnt  or  adniission  of 
all  the  terms  of  a  conlraet  iiiadi'  iiy  him, 
whieh  statement  is  put  in  writiiiy,  and  to 
wliieii  he  ;,'ivcs  his  a^sent  by  sij,'ning  his 
iiuiiie."  We  quite  concur  with  Browne 
that  there  is  no  eoulliet  between  the  rule 
tlmt  the  ineimirainlnin  must  show  the  con- 
siileratioii  of  the  party  who  signs,  and  the 
rule  that  only  the  party  to  ln^  charged 
need  sign.  But,  we  submit,  lioberts  in 
the  mite  we  hav(>  quoted,  and  to  whieh 
Ihfiwiie  in  the  aimve  has  reference,  does 
not  allege  any  s\ich  conflict.  The  posi- 
tion he  takes,  wliiidi  we  think  is  accurate, 
anil  which,  in  eU'ect,  is  not  entirely  uiisu]i- 
Iiortcd  by  Hrowiii'  hiinseU  (see  10.  §§  ;i81  c, 
38:0.  is  that  the  etl'cct  of  the  decisions  ill 
Wain  V.  Warlters,  ^>  Kast,  10,  and  Kger- 
ton  I'.  .Mathews,  0  East,  3U",  goes  to  the 
extent  of  deidariiig  —  improperly  he,  witli 
us,  evidently  thinks  —  that,  umier  the  4th 
seitimi,  not  only  the  eonsideration  must 
aiipear  in  the  writing,  but  that  the  writ- 
ing must  be  signed  by  both  {lartics  to  the 
ngreemcnt  ;  or,  in  the  language  of  (Irose, 
.1.,  in  Wain  v.  Warlters,  "  The  iKiirnnnU 
is  that  which  is  to  show  what  eac/i  pm-lii  is 
tmhi  or  iierform,  and  by  whiidi  holh  pur- 
lii"i  are  to  be  lionnd  ;  and  thin  Is  required 
t.i  1)1'  ill  im'/liii)." 

lint  if  the  elVeet  of  Wain  v.  AVarlters, 
Ti  Kast,  10,  cnuided  with  Kgertoi)  I'.  Math- 
ews, 0  Ka^t,  Wl,  was  to  show  that  there 
Was  any  dill'erence  between  the  necessity 
for  the  eonsideration  for  the  signer's  coii- 
trart  or  undertaking  a]i]ieariiig  in  the  writ- 
ing signed  by  him,  under  the  4tli  section 
and  under  th(>  17lh,  or  that  finy  greater 
nnitnality  was  required  to  be  shown  in  the, 
one  case  tlian  in  the  other,  that  position 
IS  px;iressly  overthrown.  The  (picstion 
came  up  in  Laythoarp  v.  Bryant,  2  Bing. 


N.  C.  7:i.'i.  under  the  4th  section.  Tliere 
the  ilefeiidalit  purchased  certain  leasehold 
premises  at  an  auction,  and  signed  a  mem- 
oranduni  of  the  imreliase  on  the  back  of 
a  paper  Lontaining  the  i.artieular.s  of  the 
premises,  the  name  of  tlie  owner,  and  the 
conditions  of  siile.  This  was  not  signed 
by  the  vendor.  It  was  contended  by  the 
]iuivhaser,  the  defendant,  in  an  action  on 
tile  irontract,  that  in  (uder  to  bind  a  [uir- 
cliaser  of  real  estate  there  must,  under  the 
4th  sei'tion  of  the  statute  ol'  fiiimls,  lie  ii 
mutuality  in  the  contiait  as  well  as  a  con- 
sideration exprcs.^ed  in  writing.  But  the 
court  h(dd  that  although  the  consideration 
must  apjiear  on  ihe  face  of  the  agreement, 
the  word  agreement  is  satisiied  it  tlm  writ- 
ing states  the  subject-matter  of  the  con- 
trai't,  the  consideration,  and  is  signed  by 
the  party  to  be  charged.  'I'liis  decision 
is,  in  ell'cct,  under  the  4th  section  of  the 
statute,  the  saiiu!  as  that  of  Hgerton  v. 
Mathews,  (5  Ka.'-t,  oO".  And  see  Buck- 
liouse  V.  Crosby,  -J  \'.i\.  ('as.  Ab.  33  ;  Seton 


V.  Slade,  7  Ves. 


Coles  r.  Trecothiek, 


9  Ves.  2.'i0;  Tawnev  v.  Crowther,  3  l'>r.  Cli. 
Cas.  101,  318  ;  Ilatton  (;.  (iray,  2  Br.  Cli. 
Cas.  1()4  ;  Lord  Ormond  r.  Anderson,  2 
B'all  &  B.  370  ;  Western  c.  Hiissell,  2  Ves. 
&  B.  102;  Hmmer.son  i:  lleelis,  3  Taunt. 
1(10;  Fowle  r.  Freeman,  !•  Ves.  o'll;  Boweii 
V.  Morris,  2  Taunt.  ;'.87;  Knight  r.  Ciock- 
fonl,  1  Ksp.  li'O  ;  Sauiidcrson  v.  .biekMili, 
2  li.  k  V.  2:iS.  Ill  Allen  v.  Beiini't,  3 
Taunt.  ](!!',  it  wa^;  held  that  it  is  no  ob- 
jeetion  to  the  validity  of  a  coiitiaet  for  the 
sale  of  goods  signed  liy  the  seller  that  the 
seller  cannot  enioice  the  same  contract 
against  the  buyer,  because  the  buyer  lias 
nevi'r  signed  it.  Lord  Mansliidd,  in  this 
case,  said:  "It  was  objected  that  one 
jiarty  who  has  not  signed  is  not  bound  ; 
tint  the  fact  Wiis  the  same  in  the  case  of 
Egerton  V.  Mathews,  ti  i'iast,  307.  and 
Champion  v.  Plumnier,  1  New  15.  2,')2,  and 
the  objection  was  lie\er  taken  in  cither  of 
these  cases  (This  is  a  mistake.  It  was 
taken  in  Kgerton  v.  .Mathews  by  counsel, 
and  was  mie  of  the  two  grounds  on  wliieli 
Lord  Kllenboroiigh  granted  the  mmsuit  in 
that  case  ;  that  tlieie  was  no  mutuality  in 
the  agreement.  Ihid.,  (!  Kast,  3o7.]  ;  but 
the  whole  of  this  cas(^  supposes  that  the 
Iihiiiitilf  lc:d  agreed,  .'^nllpllse  he  has  not 
contrac'icd  by  uritiiig,  he  has  by  parol, 
and  he  is  bound  in  hniior  ;  and  it  ha.s 
never  yet  been  decided  that  an  obligation 
in  honor  woidd  not  be  a  good  considera- 
tion. All  these  cases —  Kgerton  v.  Matli- 
cws,  6  Kast,  3o7,  .Saunderson  v.  .laekson, 
2  B.  &  P.  23S,  and  Champion  v.  Plumnier, 
1  New  1{.  252  —  suppose  a  signature  by 
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to  as  well  as  tlie  promise  by  the  party  to  bo  so  charj^cd ;  and  tliat 
tho  statute  meant  to  require  that  the  whole  ayreetncnt,  iucludiiig 
both,  should  be  in  writing." 


the  a('ll(!r  to  be  .sulHcifiit,  and  every  one 
knows  it  is  the  dnily  |ir;ictiee  of  tiie  Court 
of  (.'liiiiicciy  to  t'stiibli.sli  contiiu'ts  si^'ucil 
by  one  ']M'i'soii  only,  aiul  yet  ii  court  of 
equity  can  no  nioie  (lispeuso  witii  tiie  stat- 
ute of  liauils  than  a  court  of  law  can." 
In  Lnythoarp  v.  IJryant,  2  I'.in,;,'.  N.  C. 
73."),  the  17tli  sectioii  of  the  statute  is  dis- 
criniinatcd  against  as  bi'itij^,  as  in  fact  it 
is,  notwithst.'indiiif;  tlu?  holdinj?  in  Wuiii 
V.  Warlters,  5  Kast.  10,  and  Kgi-rton  v. 
Mathews,  C  Ivist,  W7,  nunc  stiiiic,'cnt  than 
the  4th  section.  Paike,  B.,  there  says; 
"  The  cases  on  the  17th  suction  of  the 
statute  iniLjht  very  niucii  bi;  [lut  out  of 
the  (|Uesti(Mi,  ln'cause  the  lanL;uai,'(!  of  that 
section  is  dill'crcnt  IVoin  tlie  lanj^'uage  of 
the  Uh.  liut  even  in  those  cases,  wliero 
the  l;inguaL;e  of  the  section  is  pur/ii'S,  not 
jxtrfi/,  it  was  not  held  necessary  that  the 
contract  should  be  sigiieil  by  both."  And 
l{osaic|Uet,  .1.:  "The  17th  section  is 
stronger,  and  avoids  c<nitrai;ts  not  made 
as  the  section  jircscribes  ;  yet  even  under 
that  section  it  has  liecn  held  sullicient  if  a 
contract  be  signed  by  the  Jiarty  to  be 
chargi'd.  In  tlie  4t]i  section  the  language 
is,  expressly,  '  the  party  to  be  charged.'" 

Hut  where  there  is  no  nuUuality  in 
fact,  as  without  mutuality  in  fact  there 
can  bo  no  consideration  or  contract,  one 
jiarty  is  not  l>ound  to  perform  his  under- 
taking with  the  other ;  altiuiugh,  as  in 
Egerton  v.  Mathews,  (5  Ivist,  ;3i>7,  where 
there  is  muiuality  in  fact,  but  sue  h  mutu- 
ality d(  es  not  appear  by  the  writing  signed 
l)y  tlm  party  wlioui  it  is  sought  to  ciiargo 
on  his  contract,  but  yet  the  writing  con- 
tains a  statement  of  the  whole  contract, 
in 'hiding  its  subjcc't-inatter,  and,  at  least 
inferentially,  the  consideration,  there  the 
(■ontract  can  be  enforced  against  the  party 
signing  tlie  writing,  the  mutuality  being 
])rovable  (I'-hafS  the  writing.  The  former 
of  thesu  (iropositions  is  illustrated  by  Lees 
V.  Wiiitcomi),  .")  Bing.  31.  There  the  de- 
fendant signcil  the  I'olinwing  paper  :  — 

"I  herebv  agree  to  i-eniain  with  Mrs. 
T.ees  (the  idaintiirs  wife),  of  .^02  Regent 
Street,  for  two  years  from  the  date  hereof, 
for  the  piirpose  of  learning  the  business  of 
a  dressmaker.  As  witness  my  hand  this 
.5th  day  of  June,  18'2(i. 

"Amki.i.v  Whitcomb." 
No  premium  was  jtaid  by  the  de- 
fendant, who,  on  June  5,  entered  the 
nlaintilfs  house,  and  left  him  in  April 
f(dlo\ving,  by  wliich  ti?ne  she  had  made 
such  progress  in  learning  the  business 
that  her  services  were  becoming  valuable 


to  the  plaiatilf.  In  assuiniisit  against 
the  defendant  fur  refusing  to  niniiin  in 
the  plaintilf's  service  for  the  icnMuiilir 
of  the  ]ieriod  of  two  years,  the  declaiatidn 
alleged,  as  the  consideration  for  tiir  ilf. 
feiidant's  pidmisc,  that  the  ]ilainlilf  Iml 
agreed  to  teach  her  the  business.  Tlicre 
is  no  allegation  or  statement  of  this  iu  the 
liai)er  signed  by  the  defendant;  so  no  con- 
sideration was  shown  in  the  writing,  ami, 
therefore,  there  was  no  note  of  the  agno- 
ment.  It  was  objected  on  the  part  III  liio 
defendant  that  there  was  iieithi'r  cniisiil- 
eration  nor  mutuality,  and  the  ciaut  .id 
holding,  the  plaintilf  was  nonsuited.  Oii 
a  rule  for  a  new  trial,  the  court,  sustain- 
ing the  nonsuit,  held  that  there  was  nu 
(•(msiileratioii  e.xiircsscd  in  the  writing  I'ur 
the  defendant's  undertaking;  and  that 
there  was  no  mutuality,  as  there  was 
nothing  in  the  agreement  to  insure  the 
instruction  to  llu-  defendant.  The  cun- 
sideration  expressed  in  the  writing  in 
Hgerton  V.  .Mathews,  ti  Kast,  307,  for  the 
price  that  the  defendant  was  to  pay,  wai 
the  thirty  bales  of  Smyriui  cotton  wliiih 
he  was  to  receive  ;  but  in  Lees  v.  WUh- 
comb  tliere  was  no  consideration  .••.tiited  at 
all.  In  this  latter  case  the  ]ilaiiitiirs 
name  is  not  even  mentioned,  niuili  less 
tliat  he  had  agrccvl  to  furnish  the  instrno- 
tion  to  the  defeiiilaut,  — the  coiisideralinn 
alleged  in  the  dcelaration.  Had  this  luili 
stated  in  the  writing  si'jneil  by  tlnMlefend- 
ant,  and  hinl  there  been  such  an  agree- 
ment in  fact,  wf  think  both  the  iiriiiei|ile3 
of  common  law  as  to  niuliiiility  in  con- 
tracts and  the  rei|uircmcnt>'  of  the  statute 
Would  havi!  been  met.  .\s  the  cases  cited 
in  this  7iote  abundantly  show,  it  is  not 
necessary  that  tlu^  note  or  memorainlnm 
in  writing  of  the  agreement,  to  bind  the 
party  to  bo  charged  thereby,  shouM  1»' 
signed  by  lioth  parties  to  the  agtci'iiient. 
It  is  obvious  that  where  the  agrecniiMit  nf 
the  partii's  fairly  ajipcars  by  tlie  wiitiiis, 
the  fact  that  there  is  such  a  mutual  I'nn- 
tract  may  be  proveil,  as  it  might  ba-e  heeii 
at  common  law,  before  the  statut(>,  hv 
parol.  Notwithstanding  the  note  or  iiieiii- 
orandiim  in  writing,  it  is  clearly  ciiiii]»'- 
tent  for  the  ]iarty  whom  it  is  sought  to 
charge,  ti  show  that  the  writing  doc-;  not 
express  Vne  whole  of  the  agreement,  or 
th.at  the  agreement,  in  fact,  is  (litFcrent 
from  the  contract  relied  on,  and  that, 
therefore,  there  is  no  note  or  ineriioran- 
dum  in  writing  of  the  contract  or  bar- 
gain or  agreement  signed  by  the  party 
whom  it  is  sought  to  charge.     On  the 
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Tilt'  flear  ('n'"(;t  of  tin-  holdiii^^  in  Wain  /•.  Warlters  '  and  Kirortoii 
v.  Mallicws,''^ '     .itcvor  doubt  there  auiy  be  as  to  the  erteet  ol'  those 


wiiiii'  |iiiMi'i|ili',  luitwitlistiiiiiliiij;  tlio  iioti? 
Ill-  iiiiiiioiiiinliim  ill  uiiliiij,',  it  is  ('i|iiiilly 
iiHiiiMtiiii  lur  till!  ]PMiiy  wlio  ii;is  si^riicil  it 
til  slinw  tliiit  tliciL'  is  III)  coiitriii't  ill  fact, 
,is  till'  iitlii'r  party  lias  iiul  asM'iitril  tu  tin; 
ti'iiii^,  HI'  li;'-'  I'l'liiscil  to  asxMit  to  llu'in. 
So,  iii;;iill,  "11  till'  salili'  |irillii|ili',  it  WDUiil 

\tv  i [M'triit   liir  till'  jpai'ty  who  hail  nut 

si:;iiiil  till'  writilii.',  anil  wIik  was  sri'kiii^' 
III  I'lil'iU'i  I'  tlio  I'dlitiai't,  to  slimv  that  tlirii' 
\v:is  Mirli  11  I'liiitiai-t  ;  that  hi)  hail  iis- 
M'liti'il  III  it  :    ami,   tlu'i'i-foii',  that    tlii'ii' 

(l.l.  tll.l  lllll>llk!Cll|-l>  llltltll'llitt'  _tll.>  .I.I. 


iiutuality,  —  till'   iKj- 
\\'i'  think,   tlii'it'i'oi'i', 


Wiis  till'    iii'i'rssary 

iffi'jiitiii  iiiiiihiiiii,  »i  ,•  iiiiiiiv,  iin-ii-iiiif, 
iMi  till:  iii'iiii'ipU'  ol'  Wain  V.  Wailli'is,  C> 
i'ii>t,  lo,  H;;i'i'ti)li  V.  .Mathews,  ti  Kast, 
;iHr,:iiiil  till'  iiilii'i'  rasi's  I'iifil  ill  this  noil', 
th.it  hail  thr  Wlitiliij  in  Lri's  c.  Whitr  iiiih, 
"i  liiii;;.  '<M,  rolitaiiii'il  siicli  lali;,'iiiii,'i'  as 
\vi' have  sil^'^^'i'steil,  or,  "In  I'liiisiilt'iation 
(if  till'  plainliir's  liaviii;,'  afjit'i'il  to  jiay  ini! 
iTid  /«■/•  yi'ar  ihi'i't'lbr,  I  hrri'liy  a^fii'c  to 
li'liiiiill,"  I'ti'.,  there  wolllil  have  lieen  the 
iii'ii'ssaiy  note  or  iiieiiiuiaiiiliini  of  the  eoii- 
tniit  -.JLiiii'il  liy  the  party  to  lie  eliiii;i,'eil  ; 
aliil  that  the  faet  that  there  was  .siii'li  a 
I'liiitiart  —  sueli  iiintliality  eoiihl  liave 
liri'li  sliiiwn  hy  the  |ilaintitl'  us  before  the 
>tiitiiti'.  It  is  only  ii]ion  this  piiin-iple 
iliMt  till'  lai'i,'!'  nunilier  of  eases  in  Kn^'hinil 
!iiiil  ill  this  eoiintrv  can  he  stistaineil, 
vvliiili  Imlil  that,  ill  the  ease  of  the  sale  of 
L'liiiil-' wii  hill  the  irtli  seetion  of  tlu-  stat- 
Uti',  wliele  there  is  11  lliite  or  llielliol'linilllin 

I't  till'  rontiaet  sii;iieil  liy  the  party  whoni 
it  is  siMivjlit  to  ehart;e  on  the  contiin't, 
siu-li  I'liiitrai't  eaii  he  eiiforeeil  aj,'iiinst  him, 
altliiiiiLrli  there  is  no  note  or  ineiiioi'innliini 

iif  tl iiitraet  sijfiieil   liy  the  other  imrty 

to  tlio  enntrai't.  See  Saitiiilerson  r.  •laek- 
soii.  '2  R.  &  P.  2^8  :  Kliniiie  v.  Kinirseote, 
Tl  11.  ^<;  ('.  TiSH  ;  .«<i'liiii'iiler  V.  Miiiris.  -2  M. 
>*cS.  'iSii:  Ashenil't  v.  jMorrin.  4  M.  &  C. 
4.''i(i;  hiibli  c.  Stanley,  ;'>  l>.  1!.  fu  t  ;  Kiev 
i:  Pii'^itive  .\sMir.  Co..  1  Kx.  Div.  'J'.i:', ; 
"  y  r.  Ml  Liine,  In  niiii,'.  ri'>2  :  <  'hain- 
rimmiier,  1  X,  1{.  •2^i'2  :  lIiiilL;siin 
'■■  i.e  Rivi,  1  Caiiti>.  2.;:'.  ;  rhilliniore  r. 
Hany,  1  f'ani]).  .M:',;  Ki,'eitiiii  r.  Mithews, 
'!  Kiisr,  ;ili7;  Cooper  V.  Siililh,  I'l  Kast, 
lii3;  Kent  r.  Ilnskinsoii.  :?  H.  .t  1'.  •>■■):',  ; 
■Ml'ii  V.  lii'iinet.  3  Taunt,  li!'.' ;  .larksmi 
'•■Lowe.  1  r.jni,'.  !l  ;  KellWorthv  !'•  Selin- 
li'-l'l.  '2  ]':!<.  c.  !»l.'i;  llawes  i:  Ki."ster, 
1  M.  &  Ilnli.  .ItW  ;  Sievewiijlht  V.  Al'i'lli- 
'■•iM.  17  i.i.  11.  in:?;  I'arton  v.  Crofts,  Itj 
•'•  B.  N.  s.  n.  W.ioil  on  Tvilcs  S  •'■>'>. 
pp.  0ri7-i!ii!i,  seems  to  lay  ilowii  a  ]vropnsi- 
timi  ilill'i'ivnt  IVoiii  this,  for  wli'eh  he  eites 
Haddesim  Gas  Co.  v.  Ilaslcwooil,  6  C.  15. 


lluntll 
pi"ii  ( 


N.  s.  'J.'V.t ;  .Simeh  I'.  Strawliri(i;,'e,  2  C.  B. 
80S;    Callis    r.    liowthaliiley.    7    W.    IJep. 

^7;  Sykes  i\  Dix it  .\.  .V  "K.  tlii;!.     None 

of  these  eases,  except  the  last  ol  tliclll,  IlilH 
II  iliiect  licaiin;,' on  the  ipicstinii,  ami  tliu 
last  cariies  the  iloctriiie  nil  fiitlni'  than  it 
is  eanicil  hy  l,ees  v.  Whitcomh,  .''i  ]V\i\^. 
;it.  Sykes  c.  Dixon,  '.i  A.  it  K.  I'll';!,  wa.s 
an  actiiui  fur  h.ii  lioiin;,'  one  liiaillcy,  tlm 
pliiinlill's  .servant,  uho,  it  was  claimed, 
hail  nnlawfiilly  hit  the  plainlilfs  service. 
On  the  trial  tlie  plaiiititi  rrlinl  on  a  iiieiii- 
oiaiiiliini  which  was  sii;ncil  liy  jhailley 
only,  in  which  it  was  statcil  that  he  aj,'reeil 
to  work  for  the  plaintill,  "at  siidi  work 
US  he  shall  oiiler  ami  ilirect,  ami  no  other 
pi  rsiin  whatsoever,  Innii  this  day  hciiee- 
i'litli  diiriii;;  iiinl  until  the  expiration  of 
twelve  iiionths,  and  .so  on  finiii  twelve 
months'  end  to  twelve  niontlis'  end,"  ete. 
On  the  jilea  that  Uiadley  was  not  the 
jiliiintilf's  servant,  the  ilefeiidant  relied  on 
the  hu'ts  that  there  was  no  eonsiilciatioii 
expressed  in  the  writing',  and  that  tliera 
was  no  imitnality.  'J'he  court  lield  that 
there  was  no  ciiiisideratioii  shown,  and 
thai  as  the  )ilaiiitill'  liiid  imt  heeii  a  ]iarty 
to  the  aurcciiicnl,  there  was  no  iniitiiality. 
'J'he  lUithnrily  of  Jiaylliiiai]i  r.  Hiyaiit,  ft 
Biiii;.  ."i-l,  was  in  elfnt  adinitted  hy  tlio 
(lefciiihiiil  s  counsel,  who  said  :  "It  iiiity 
lie  that  the  iiistrnnicnt  did  not  leqiiiie  the 
sij,'liatuie  of  Imtli  ]iarlii's  ;  hill  at  least  it 
should  have  expicssed  Imth  the  pmniise 
liy  one  and  the  considrratiiin  niiivinii  fiolii 
the  other."  Had  this  In  cii  shown,  .so  a.s 
to  satisfy  the  statutory  rci|uireiiieiits  of  a 
note  or  nieinorandiini  of  the  cniilraet  in 
wrilini;,  it  is  clear,  uiidei  the  jiicvions  an- 
thorilies  we  have  cited,  that  the  liilltliidity 
could  have  lieeii  shown  dilinr.s  the  wiitini;, 
as  at  ciiniinon  law;  the  statute  i'('i|iiiiiiii; 
not  the  siu'iiiiture  of  hoth  the  |iarties  to 
the  iif,'reeiiicnt  to  make  it  liimiiiii;,  hut 
only  that  of  the  ]iaity  or  panics  to  be 
cliarL.'1'il. 

An  old  case  in  the  Sii]iri'nie  Cniirt  of 
the  riiited  States.  Wei^htnian  V.  I  ahlwell, 
4  Wheat,  ^'i,  is  an  ailiidlalile  illllstl'tioM 
of  the  conl'iisiiiii  which  exists  to  s  ■  .'I'r  it 


1'.  '2'-V.\  ;     an  extent   as  to  the  coiisiileratiou  h  1 


II. 


1  5  East,  10. 


as  part  of  and  j;iiiii,i.;  to  the  very  essence  of 
the  contract,  the  statute  rei|uires  to  be 
shown,  as  a  iiart  of  the  Imriiain,  cuntraet, 
or  ni:;i'i'einent,  distinu'iiishcil  fnun  the  iiiu- 
tiiality,  which,  as  the  statute  is  satislied 
if  the  writiiii;  is  si'.,'iii'il  hy  the  jiarty  to  be 
eharui'd  only,  is  left,  inlcreiitially,  to  be 
shown  t/rhiira  the  writiiiL,'.  In  Wciijhtnian 
V.  Cahlwell,  4  Wheat,  h."),  the  considera- 

2  6  East,  307. 
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deciniona  otlicrwlso,  is,  that  wlicthcM*  the  (lucstion  arises  iimloi'  tlio 
fourth  or  the  suveiiteoiith  section  ot"  the  statute,  as  there  is  refiuiied 


tioii  wiiM  .shown  lis  clcinly  us  in  Ki,'crt()ii 
V.  M.itlii'ws,  tl  Must,  ;UI7,  or  ill  Sladt  i'. 
Kill,  '.»  Ka.st,  :tl8;  but,  us  in  liuisr  cases, 
till!  iniitiiiility  WHS  not,  slinwii.  Tlii^  I'ol- 
lowiii<{  iiiitc  or  iiii'iiioiMiiiliini  <if  till'  I'oii- 
tract  was  si;;iii'il  liy  tlic  ili  li'iulant  (plain- 
till'  in  error),  who  was  the  parly  who  was 
soii^jhl  to  1)0  cliar^^ed,  in  \Vi'i;^iilliiaii  v. 
CaMwell,  »  Wheat.  85;  ",i.W.  (the  lie- 
t'eiuliint)  ai;iees  to  piiiehase  the  slmro  of 
K.  |{.  ('.  (the  plainlill)  in  the  ear;<<)  of  Ihu 
ship  Aristiiles,  W.  I*.  Z.,  sii[iereaij,'o,  .say 
lit  ?f2.VJ'J.8:5,  at  ir»  iirr  cent  advance  on 
Hiiid  anioiint,  payalile  .  t  live  months  IVoin 
this  date,  and  to  f,'ivi:  a  .'ote  or  notes  for 
the  same,  with  an  approved  indorser."  In 
eomplianeo  with  tiiis  a^re'ineiit,  the  ile- 
feiidant  ^ave  his  notes  for  the  .sum  men- 
tioned ;  and  in  in:  action  iijion  liie  notes, 
l/u:  mini  of  a  /njul  ci):isiil(r(itiiiii  iindir  the 
■;!iUiitf  iif  /rdiii/s  was  set  ilj)  as  defence,  <,i; 
till)  j,'r(;  iiid  of  /III',  inni/  <;/'  iniilnnlihi  in  the 
wrilliii  emit rarl .  All  around,  in  this  case, 
both  in  tiieCircnit  t'oiirt  and  in  the  Sii- 
Jire.nii  Coiiit  III  the  I'nited  States,  the 
want  of  iimtnality  was  treated  as  heiiif; 
synonyinous  with  the  want  of  a  considera- 
tion liein;^  shown  ;  and  in  hotli  courts  it 
was  held  that  the  case  was  taken  out  of 
the  statute,  not  liy  the  note  or  iiiemoraii- 
«lum  ill  writiiiif,  which  was  uiKpiestioiiably 
lis  si.ilicieiit  as  in  K;,'erton  v.  Mathews,  ti 
Kast,  307;  Stadt  i'.  Lill,  U  Ka.st,  348,  and 
in  the  vast  nuinher  of  cases  accordiiij^  with 
them  ;  hut  liy  tlio  fact  that  the  contract 
had  been  partially  e.'cecuted  by  the  de- 
fendant's <,'iviii,i,',  and  the  plaintilV's  re- 
ceiviiiu',  the  notes  under  tho  contract,  by 
incaiis  of  which  the  defendant  was  entitled 
todi'inand  and  receive  the  plaintilfs  share 
of  the  carj,'o.  A"  far  at  least  as  the  course 
of  the  (.'irciiit  ("otirt  was  concerned,  it  was 
there  implied  beyond  tho  holdinji  in  tho 
Eiif^lish  cases,  that  not  only  must  the  con- 
sideration, but  the  mutuality  also  must  be 
slunvn  by  the  writin.i,'.  In  many  of  the 
modern  cases,  too,  the  idea  seems  to  be 
incorrectly  entertained  that  the  consid- 
eration anil  the  mutnality  are  synony- 
mous thinj^s,  causiii;^  iiuicii  of  the  confu- 
sion and  error  ou  the  subject  which  now 
surround  it. 

In  the  very  late  case  (,\.  T>.  1880)  in 
Michiijan,  of  Wilkinson  v.  Heavenrich,  58 
Mich.  574,  the  defendants  signed  the  fol- 
lowiiif?  iiici!!oranduin  :  — 

"  We  promise  and  agree  to  pay  [the 
plaintilT]  wages  or  salary  at  the  rate  of 
$3500  a  year  for  three  year.s,  from  the 
second  day  of  October,  1882,  in  considera- 
tion of  his  working  for  us  for  that  length 
of  time  as  cutter  in  our  merchant  tailoring 


department  in  the  city  of  Kast  S;ii,'iii:iw, 
Michigan.  I'aynieMts  to  be  made  m 
earned,  in  siidi  sums  and  at  siicji  tliin's 
lis  he  may  desire." 

As  under  the   Micjiigaii  statute  (llcv. 
Stat,   of   .Midi.    1841!,   c.    81,  S  Sii  ;  (  „ih|i. 
I,,  of  Miih.  1871,  vol.  •_',  p.  14.'i7,  §  Cn:) 
the  statcinelit  of   the   coli.-iidel'atioii  (loi's 
not  have  to  appear  in  the  wiiiiii<4,  that 
iiuestion    is  eliminated    from    the    civ 
And  as  iieithir  in  the  writing  signed  l,y 
the  defendants  nor  otheiwise  in  ilic  i;iv; 
does  it  appiar  that  the  plaintilf  iii:id>'  .i 
correspoiidiiig  agreement  witii  liie  ilcliiul. 
ants,  nor  ])?opiiseil  to  clo  so  until  niter  the 
ilefelidantH  iiad   repudiateil   their  i:r  /mrlc 
undertaking,  there  was  cleaily  no  iimtii- 
illity    between    thelll,    iillil,    tiieivi'oiv,  iw 
biniling  contract  in   the  leinis  of  liie  iji'. 
(endaiit's  writing.    And  tiie  court  so  iiiM, 
vi/.,   that  where  it  appears  that  tic  mii' 
part;,'  never  was  bound  on  his  part  to  du 
the  act  which  forms  the  consideratioii  |',ir 
the  proniisi'  of  the  other,  the  agreeiiniit  is 
void   for  want  of  mutuality.      We  tiiiiik 
tile    principle    wo    have    alinve   in   I'llVd 
stated,  viz.,  that  where,  under  tiie  sim. 
lite,  the  considenitidii   is  not   rei|uiiv(l  m 
be  in  writing,  or  where,  under  the  .•.taiuti', 
it  is  reijiiircd  to  be  in  wiitin       iid  sijiiifl 
by  the  party  to  be  charge  ' 
the  writing,  but  the  writii 
by  the  other  part}',  in  ai. 
contract  against  tlie  pirly  to 
the   mutuality   ce.i   be  shown  ililmr.i  the 
writing;  and  th  it  this  jirinciple  will  re- 
move niueli  of  the  confusion  on  tlic  siili- 
ject  that  seems  to  i'.\ist  in  the  ca.se.s.    See 
the  eases  on  the  subject  cited  in  tiiis  note; 
and  see,  further,  lloiikins  r.  Loiiin,  .">  .M. 
&  W.  241;   Dorsey  c.  I'ackwood,  I'.'  llow. 
Vh>;    Kwins  v.   Dordon,   41i    N. 
Ilaildeson  (!as  Co.  r,  lla.selwood 
N.  s.  2;{9  ;  Soucli  V.  Strawbridei. 
808  ;    Callis  v.   Hothamlv,  7  W. 
Utii'a,  &c.  R.  11.  Co.  V.  BriiiekeilHiir,  :l 
Wend.   13'.>;    Lester  v.  Jewett,    I'J  iiaib. 
502;    Smith's   Appeal,   tii)    I'a.  St.  4811; 
Tripp  V.  Bishop,  5ii   I'a.  St.  428  ;  rerkins 
V.  Wadsell,  50  111.  217;  Old  Colony  HK. 
Corporation  v.   Kvans,  (i  (iray,  151;   Wil- 
liams V.   Kobinsoii,  73   Me.  I8t) ;    I  '''s  '• 
Whitcomb,    3   C.    &    1'.    2-i!t  ;    Svkis  >: 
Di.xoii,   !)  A.  &  E.  tiOIi  ;    Krohn  v'  linit/. 
68  Iiid.  277:   Stiles  v.  McCl 'Ibm,  »i  CI. 
8!»;  Hall  v.  Soule,  11  Mich.  4itt) ;  .Scntt  r. 

Bush,  2(5  Mich.  418;  Liddle  v.  S Uimi, 

3ft  .Midi.  147;  McDonald  v.  Berwick,  il 
Mich.  79. 

Bv  statute  in  England  (The  Mercantile 
Law 'Amendment  Act,  !!•  v»t  20  Vic.  r,  9;), 
the  consideration  for  the  promise  of  one 
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some  note  or  momoruiidum  in  writiiij;  of  the  contract,  harguin,  or 
a<;ivi'incnt,  si<,'no(l  l»y  the  party  to  be  eharj^cd,  tht;  note;  or  incnior- 
aipluiu  luii.st  bo  a  note  or  nicnioraiKhini  ol'  the  whuh;  eoiitriict; 
Avhicli  writing,  as  stated  by  Tiuikil,  C.  J.,  in  I^as  thorp  /'.  Jhyiinl,' 
is  lint  pcrtV'ct  to  show  the  aj^reenient,  unless  in  the  l)ody  oi  it,  or 
liy  iiL-cessjiry  inleriMici!,  it  contain  the  names  of  tlie  contractintr  par- 
tit's.  tlio  siibjeet-niatter  of  tlie  c(jntract,  tlie  consideration,  ami  the 
jiruiiiise.  This  seenis  so  obviously  the  only  reasonal»le  const  riietiou 
of  tilt'  statute  that  it  appears  strange  that  there  should  be  any  con- 
flict in  the  decisions  on  the  subject.  It  would  seem  just  as  reason- 
abli'  that  the  note  or  memorandum  in  writing  of  the  contract,  bar- 
iraiii,  or  agreement,  should  be  good  if  it  omitted  the  name  of  one  of 
tilt'  contracting  parties, or  the  subject-matter  of  the  contract  ( which, 
on  one  side,  is  really  the  consideration),  or  the  promise,  as  it  would 
ijc  if  it  omitted  that  equally  essential  thing,  the  consideiation  (that 
is,  tlie  price  to  be  paid)  of  tlie  bargain,  ccjntract,  or  agreement,  with- 
out which  an  executory  bargain,  contract,  or  agreement  really  has 
no  existence  as  an  executory  contract  in  the  sense  that  it  can  bo 
enfnicod  ;  a  mere  muhim  pactum. 

Til"  doctrine  established  by  Wain  v.  Warlters^  and  Egerton  v. 
Matliews ''  that  to  satisfy  the  requirements  of  tlic  fourth  and  seven- 
teenth sections  of  the  statute,  the  note  or  memorandum  in  writing 
of  the  contract,  bargain,  or  agreement,  required  to  be  signed  by 
tlie  ]iarty  to  be  charged,  must  show,  as  an  essential  ingredient  of 
siieli  contract,  bargain,  or  agreement,  the  consideration  upon  which 
it  is  based,  has  been  virtually  uniformly  followed  in  England  ever 
since,  cxcejtt  so  far  as  a  portion  of  the  fourth  section  has  been 
alTectcd  by  the  Mercantile  Law  Amendment  Act,'*  as  shown  in  the 
previous  note.'* 


tit  ]iiiy  tlic  (Iclit  of  anotlicr  docs  not  now 
ivi|iiiii'  til  ii]i[icar  in  writing'.  But  tliin 
no  li>s  ciuiscs  it  to  be  leiiuiied  tliut  tliu 
ciiiisiil.iaiion,  in  fai't,  must  bo  jirovcd. 
I'lviiM'ly  on  the  .siinie  iirinciplc,  tlicn,  be- 
fore this  net  was  parsed,  while,  under  the 
statute,  to  show  what  was  the  agreement, 
coiiimet,  (ir  liar^'ain,  tlie  note  or  ineino- 
riunluni  in  wiitinj.'  [lieieol'  must  iiave 
shown,  as  a  )iart  oi'  such  agreement,  con- 
triit,  <ii'  bai-^'ain,  what  the  consiih'ration 
Wiis  ;  iis  hdth  of  the  jiartics  to  the  aureo- 
niPiit  \\v\v  not  rc(iuiicd  by  the  statute  to 
show  their  mutuality  by  sii,'nin^  tiic  writ- 
inj,',  suih  mutuality  would  still  be  open  to 
prodt,  as  the  consideration  now  it^,  dc/inra 
till'  wrilirit,'.  In  aceoi-dance  with  the  jirin- 
cilih's  We  iiavo  soiit;ht  to  establish  in  this 
note,  it  was  held,  in  Hcuss  v.  Pie.ksley, 
'•■  H.  1  Kx.  342,  aflirming  Warner  o. 
^yiltitl(;t()ll,  3  Drew.  ,')23,  and  Smith  v. 
Xi'ale,  i  C.  B.  N.  s.  67,  that  a  iiropcsal  in 


writinfj,  sij^ned  by  the  party  to  be  eharffcd, 
and  accepted  tiy  parol  by  the  party  to 
whom  it  is  made,  —  thus  establishing  the 
a(fijn(jtitii)  miiitiiitn,  — is  a  sullirii'Mt  note 
or  meiiiorandum  of  the  agreement  to  .sat- 
isfy the  4th  section  of  the  statute  of 
liaiids,  and,  si^ntlilf,  also  the  I7th  section. 
And  see  ('(ilej,'rave  v.  Upciit,  o  Vin.  Ab. 
5ii7;  The  I.iverpiiol  BoKnigh  Bank  v.  Ee- 
cles,  4  II.  I'v:  N.  13'J  ;  Muzley  v.  Tinkler, 
1  C.  M.  &  H.  6!t2. 

1  2  I'.ing.  N.  (J.  735,  742. 

-  .'.  Ka.st,  10. 

•'  t>  Kast,  307. 

<  1!*  &  20  Vic.  e.  97. 

''  It  is  staled  ill  2  .Sm.  Lea.  C.is.,  in  note 
to  liirkmyrr.  Darnell,  1  Salk.  27,  that  the 
rule  has  been  applied  to  the  17th  section 
that  it  is  suiiicicnt  if  the  promise  of  the 
party  to  be  chart;ed  appears  in  the  writing. 
Ami,  to  the  same  etfect,  it  is  statul  in 
3  I'ars.  on  Con.  l.'i,  n.,  that  in  cases  arising 
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[book  IV. 


Saunders  v.  Wake(iul(l  ^  followed  and  ajj^roved  Wain  v.  "Warlt- 
crs.''^    There  the  delondant's  promise  to  pay  the  debt  of  another 


iiiKicr  till-  .st'vontuenth  section  it  litis  lu'cii 
held  than  tlu'  consiilunitioi;  need  not  lu; 
I'Xjncssi'd.  lint  llii'.su  stati'iiii'iit.-i  iilu  most 
iiiaiH'uriitc.  'I'lio  aiilliority  iiiioii  which 
they  biitii  rely  for  tht'sc  iiiiicciiiMlf  statu- 
iiit'iits  is  tiiat  of  Kf^fl'loii  V.  .Mathi'V.s, 
'S  Kast,  oil?.  And  it  is  also  so  stated  in 
liiiiiii'tt's  noti'  to  I5t'iijainiii  on  Sales.  Sec 
■Uh  Am.  vd.,  !>.  21:5,  noli'  n,  wlieic  in  the 
niai'i,'!!!  it  is  said  ;  "  I  'oetrine  that  consid- 
oi'ation  must  a|i]ie:ii' not  extended  to  §  17," 
where  no  anthoriiy  lor  the  statement  is 
cited,  lint  in  Iv^'iiton  v.  .Mathews  it  ex- 
pressly iippeaicd  that  tluu'c  was  a  eonsid- 
oriition  slateij  with  sutliiient  clearness,  the 
note  or  meinoianduin  in  wiitmi;  .-liowinj,' 
that  the  inice  wiiicli  tiie  [iromisor  was  to 
pay  was  for  Smyrna  cotton  uliich  iie  was 
to  receive.  The  consideration  tor  his  ]irom- 
ise  was  a-*  plainly  stati'il  as  was  tiie  promiso 
itself.  And  in  tiie  'inmense  nnmlicr  of 
cases  decided  ill  Kllj^lalld  UlldiM-  the  17til 
section  (very  many  of  whii  h  wt'  cite,  I'n.it), 
wheri^  the  note  (n' memorandiim  in  wri'in^ 
li'.iii  been  held  snliicjent,  they  all,  expressly 
or  impliedly,  .diow  the  con  .iileration  for 
the  sii^iicr's  ninlcrtakinj,' ;  and  unless  they 
show  tlu!  whole  contrai't,  inchidiiii^,  neces- 
sarily, the  ccMisideralioii,  or  what  the  party 
is  to  re  I  ive  for  his  promise,  the  writing'  is 
msunicient.  The  appaf'llt  ev>c|ilioii  to 
tills  is  when^  no  prii'c  has  heen  meiitioneil 
in  the  aj^rcement,  contrai't,  or  bai'i^ain, 
when  a  reasonalile  priv'c  will  he  implied 
as  well  as  a  part  of  the  contract,  as  in  the 
writing;  itself,  lint  even  this  is  only  an 
ajipareiit,  aiiil  not  a  rea 
price  not  hii villi;  heen  named,  ilie  wliolu 
I'imtract  has  lieeii  si^t  out.  Hut  wliere  a 
price  has  b'li  aj,'reed  upon,  this,  as  then 
an  essi'iitial  put  of  the  eonlr.ict,  inu>t  ap- 
jiear  in  the  wriiiiii.';  otherwise  there  is  no 
note  or  inemoraiidum  in  writiiiL;  of  the 
agreemcii',  birj,'iin,  or  contract,  which,  of 
I'onrse,  means  of  tin;  entire  aijreenieiif, 
liai'nain,  or  contract.  Si'c  authorities  on 
these  points  cited  in  subseipieiit  [lortioiis 
of  this  I'art. 

In  Saunders  v.  Wakelield,  4  li.  .t  Aid. 
r)9,"»  (which  we  s;at(!  in  our  text),  where 
it  was  claimed  that  Wain  v.  Wailli'is, 
f)  Kast,  l(t.  had  lieen  overruled  bv  A'.e 
/>'«/„•  Min.'t,  It  Ves.  190;  l'>  p'irt,'  (hw- 
d(un,  1")  Ves.  iSil  ;  Stadt  r.  Lill,  ii  Kas!, 
;{J8;  l''owle  v.  Kncmnil,  !t  Ves.  •\;>i  ;  Cot- 
ton  «.  Lee,  cited  in  2  liro.  ('h.  rit)4,  mid 
Ki^erton  I.'.  Mathews,  ti  Kast,  lid";  it  was 
shown  that  in  all  these  cases  the  consider- 
ation siiliieieiitly  appeared  in  the  wiitinj;, 
or  by  a  fail  infercnei?  from  it,  sii.;ned  by 
the   party  to   bo  ehaiyed.     The   mistake 

>  4  H.  &  Aid.  .')9r.. 


which  is  often  made  is  in  (MUifoundiiii;  tlu> 
mutuality   with    tho   consideration.     Tiii> 
mutuality  can  only  loj^ically  be  shown  ly 
ihc  writiiij;,  as  we  have,  we  think,  maili' 
ilear,  (////',  by  its  actual  execution  or  mj^'ii- 
in;;   by   both  tlii^   parties  to  tht^  contrai*. 
Biit  tills  evidently  is  not  reipiireil  by  iln' 
statute,  which  only  reiiuires  the  writiir,'  to 
be  sii^'Ued  by  the  pally  to  be  cliar;,'ed.     lint 
in  the  casi's  nibler  the  17lli  section  of  tin- 
statute,    and   under,  at  least,  one  of  the 
clauses  in  tlii'  Itii  srction,  the  coiisidciatiim 
for  whiidi,  lor  instaiu'e,  the  price  is  tn  Ije 
]iaiii,  is  the  subject  of  the  coniract  wliicli 
is  to  be  received.     And  if  this  is  notslmwii 
ill  the  wiitiiii,',  there  is,  necessarily,  ini  iiute 
or  iiiem<naiidiiin  in  writinj;  of  the  cmiirMi  t, 
ai;i cement,    or   bargain  at  all.     Thus,  in 
I'dwle  !'.   Freciiian,  9  Ves.  ;i;')l,  whjili  w;is 
uiehr  the   clause  in    the    4tli   scciimi  to 
whicli  we  have  above  rel'cri'jd,  relatiiii;  to 
a  contract  or  sale  of  lands,   the  iiiiic  ev 
iiiemoiaiiduin  in  writinj;  of  the  coiitrait, 
wliiiii  was  sinned   by  (Uily  the  jiaity  to  he 
charged,  showed  no  mutuality  ;  but  :is  it 
showed  a  sutlicieiit  consideration  the  con- 
tract was  sustained.      The   laULjuajfi'  tlielo 
was  :    "  1    a^'lee  to  scdl   to  Mr.    Kowie  lliy 
cstali',  tithes,  and  manor  at  Chute  l.ml','!', 
toi;elhcr  with   the  woods,   trees,  and  lix- 
tuns  (except   (Ridley  Ca)ltai,'e)  for  the  slllll 
of  L'"i7,i"i(i,  upon  the  followiiij^  coiiditi'ins," 
iiamiii;.;  thi'in.      I'liis  jiaper  was  sij;iicil  liy 
the   dcfelnlaiit,  but    not    by  the   |)iilv|i,isi'r, 
.Mr.   Kowle,  yet   it   was  held   that,  iiihliT 
the    ttli    section,    the    eonsideralion   Milli- 
xception,  as  a     cicnlly  appeared   in   the  writing  alllioii^ii 
the  writiiii,'  showed  no  mutnaliiy.     .//'■'■■ 
//('/•/,  iiinlcr  ll:e  ])riiiciple  ol    the  ile-isioii 
of  Wain  r.  Warllers,  ■'i  l'',ast.  In,  and  I  .'it- 
toli  r.  M.itbews,  t)  Kast,  lioj,  such  a  mill- 
(uaiiclnm   would  show  a  siillicient  runsiil- 
I'laiion   to  satisfy  the   17th  seclimi  nf  llii' 
statute.      It   is,  in   fact,  in  eU'ert,  tlc'V.'iv 
desi'riplion  (■!'  a  noti'  or  menioiMiidniii  in 
writ  ill!.' V.  bich  i-  usually  sij^ni'd  to  Niti-ilv 
till'  17lh  section  ol  the  statute,  aiel  whi'li, 
in   clfei't,  is  rcipiircd    (not   oniv  in   I.hl;- 
laiiil,  and  in  the  States  here  wlii.'h  |inr|'ort 
t  >  ML^icc  w  itii  till'  Kn,i;lish  dcci-.io:i-,  nn  the 
subject,  but  even,  as  we  shall  .--ce,  //"v',  in 
the  Very  Stales  themselves  which  i|:ii::i  io 
icpiidiate   such   decisions)  to  be  >ii,'lii'4  'iv 
the  jiaity  to  be  cliari;ed,  in  order  to  siti-fy 
the  reip;iicinciits  of  the  171  h  si'ction  of  tin' 
statute. 

Another  lliiort' wiiicli  has  led  to  liiiti'h 
coiifiisioii  in  the  matter  has  been  tlif 
failure  to  notice  the  ('i.lliictioii  In  tw'iii 
the  diU'erelit  clauses  of  the  4th  s.vtNili  i*- 
self.     Thus,  under  tliu  eliiusi?  (4  the  4tli 


2  .1  Kast,  10. 


ilibltti^.. 


'fi^ 


lifia    that,  iiii.lrr 
^iili'i'.iiiim  siilli- 


slicli  :i  liwlll- 


inciiiKiMiiil 


III  ilcci>ioiisiiii  ihe 
sliall  s,'.-,  /'">•',  in 
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'^imply  was  :  "  Mr.  Wak'jli'jld  will  engage  to  pay  tlic  hill  drawn  by 
ritiuaii,  in  favor  of  Stophcii  Saunders."  licro,  clearly,  i^:  \u,  eon- 
skk'iation  sliown,  nor  u\  it  a  note  or  menioranduiu  of  a  contract, 
liaru;iin,  or  agreement,  at  all.  Abbott,  C,  J.,  well  dealt  with  tlio 
siibjt'ct  :  and,  in  effect,  on  one  of  the  gi'ounds  taken  by  ua  in  the 
laxt  in'ceeding  note;  and  also  directed  attention  to  i!io  important 
fact  iliat  the  words  of  the  fourth  section,  special  prt)mise,  agrec- 
inciit,  contract,  sale,  soiU(!  of  which  have  been  relied  on  to  show 
that  the  statement  in  the  writing  of  a  consideration  is  not  neces- 
saiv  under  the  statute,  are  all  words  which  imply  the  necessity  of 
tiiL'  idiisideration  being  shown,  without  which  a  special  promise, 
agn'CK!''nt,  contract,  or  sale  is  simply  nuduia  juictuin,  or  can  have 
no  cxiM':';n'je.^ 

M'ctiuii  I'lliiliiii,'  to  the  sail'  of  liiiuls,  like, 
as  wi'  liiivi'  sliDWii  aliovu,  iiiidcr  llic  17lh 
Mi'tii'ii,  as  illusuati'il  t)y  Kowlo  v.  Vw^- 
iiiaii,  '.I  \'is.  ;!.")1,  aiul  K^rrrtiiii  r.  Matlu'ws, 
t)  K,i>l,  oo7,  a  wiitiiii;  siLfiicil,  "  1  n^iii'c  to 
i,A\  my  .sial.'  (sin'cilyiii^'  it)  i'.ir  C'ii.Mdd  ;  " 
ui' "  \Vc  ai,'ri-c  to  f;ivo  Mr.  Kj,'iTtciii  l'.'(/. 
[uT  |iMUiiil  lor  :!()  liiilos  i)l'  Smyrna  I'ottini," 
cli'ailv  allows  ill  eai'li  ol'  tli'-si'  cases  a  con- 
>i,lirai:.iii,  liiit  ii;  iicilin'r  ol'  tlnMii  tiic  iiiii- 
tuality,  vvliii'li,  i's  we  liavi'  shown,  can  he 
i.riAr.l '/'/("/'s' till;  wiilinj^.  Hut  in  Wain  c. 
Waihn^,  "i  {'last,  1(1,  where  the  writin;,'  was 
"1  will  eiii,'a^'e  to  pay  vmi  C'.'i'i  anil  exjienses, 
ell  liill  that  aiiioi'lil  i.ii  Hall,"  and  in  aiial- 
o^'iMi>  case.-,  there  is  luitlier  nnitiiality  nor 
toiisiiliiiiion  sliown.  The  exisieiice  of 
tlu'  li.lii  is  no  eonsiileration  I'or  the  mere 
|iroiiiisc  el'  a  thinl  party.  To  make  a  eon- 
siilii'aiiiiM  as  to  him  is  entirely  (lill'creiit 
Inim  wliere  he  is  Imyiii^  land  under  the 
4tli  scciioii  or  ;;oods  under  the  17ch.  In 
tlicse  latter  eases  the  land  or  j;oods  he  is 
CXplv-sly  or  illlliliedly  to  receive  is  the 
celisiiliTalioii  i'lr  the  price  he  is  expressly 
er  iiiijilicdly  to  pay.  Ihit  in  the  case  ol" 
the  prcinisc  of  a  thiid  ].arty  to  pay  the 
ili-!it  el'  another,  as  in  Wain  r.  Wailters, 
tlrdiilv  implication  tliat  aii-es  from  smli 

lUdlllisi'  is  t'lat   the    |iroinisee    is   to    ri'Ci'ive 

.sacli  .jilit  (wiiieh  is  no  consideration  to 
the  piiHiiiMir),  not  that  he  is  to  ;,'ive  time 
or  I'liiliiMi'  to  sue,  or  do  anythini;  idse  that 
wiiiilil  he  a  <ainsideratiou.  even  supposinrf 
liii'ir  \v,i>  iiii  ipiestion  of  a  wriiiiii;  in  the 
iiiatlcral  all.  Hence,  as  at  c minion  law, 
the  iiiire  )iromise  of  a    part;,'   to   pay  the 


H.  &  \.  .'•.17;  Kish  V.  Richardson,  Cro. 
.hu'.  47;  I'ltt  r.  l!ridj,'water,  lliid.  74); 
the  mere  picimisi'  in  writiiij,',  ;.i^'iied  by 
the  jiarty  to  \w  liialjied,  to  pay  the  did)t 
of  another,  shows  no  consideration,  and  is 
in  itself  niuhnn  ]t(n-lum,  and  is  no  note 
or  nieiiioranduni  of  a  l)arj,'ain,  contract,  or 
ai^rei'iueiit  to  satisfy  th;  .:iatute.  (tlivioiis- 
ly,  asrcj;aliis  tlu'  necessity  lor  the  <olisider- 
atioii  ol  the  contract  to  be  show  n  by  th- 
writing,',  to  satisfy  the  statute,  it  is  as  niuch 
rei|nired  under  the  17th  section  of  the  stat- 
ute as  under  the  4th.  'i'he  .statenienl.s 
which  we  b;'\"(;iiolcd  to  the  contrary  are  as 
sinuii.arly  reniaik.dile  as  tliey  are  iiicciireet. 
See  Ide  &  .Smith  (  Stanton,  1;")  Vt.  ti.s5, 
(III.,  where  the  opposite  error  of  that  w  hieli 
\\  '  have  been  (■onsiileiine  in  this  note  is 
coi.iiiiitt<'d  by  the  Snpicnn'  diuit  of  Ver- 
incnt.  It  is  theie  liild  that,  nnder  the 
17th  sc' tioli,  all  the  e.sseiitial  elements  of 
the  contract,  including',  of  course,  the  coii- 
sidcration,  wiliiout  which  the  iindcrtakiii>» 
is  a  mere  luuli'  /"ic/,  must  be  shown  in  tlie 
wiitinu  nnder  the  term  "bartrain  "  in  the 
seition,  but  that  the  cousiilcration  need 
not  be  shown  nnder  the  ceriainly  not  less 
ti  clinical  t(  rm  "  af^reenienl  "  of  the  4th 
section.  The  court  say  :  "  Since  a  stipu- 
lated jaire  is  to  enter  into  the  le;,'al  coii- 
tiniplalioii  of  (I  hinidiii,  we  could  not 
doiilit,  even  in  the  absein  •  ;.  mole  direct 
authority,  that  when  the  st.tliile  c  ani"  to 
reipiire  written  evidence  •  ;he  baij,'aiii  it 
iiiliiiihil  lliiil  (he  price  [  lie  li  is  the  laui- 
siileratioii  for  the  j;oods  wares,  or  liier- 
chamlise  |iiiridiascd  I,  likr  nUnr  i  "Siul inl 
ii''l't  ul:iii(iilicr  is  »»</(/)/( /)iic///»(  for  want  tn-iii.'i  nt' thr  cinilnicf,  sl'.ould  be  proved  l)y 
"f  I  ciiiisi,|,.iiitioii  (see  ' 'ook  1".  Wri^dit,  1  sir  h  evidence.  This  c{.nelii>ion,  howe\er, 
H.  &  S.  ri.V.t ;  Sowerby  ('.  Uuteher,  'JCr.  is  not  hit  to  rest  tUMUi  mere  inference  from 
iM.:'.''s;  I'M  wants  I.'.  itail<;h,  11  M.  &  W.  the  statute,  since  li  vsabnmlantlyconliiiiied 
'!41  ;  t'.ioper  r.  I'arker,  Ift  I".  15.  8'J'2  ;  by  the  dccisi<ins  boti  at  law  anil  in  ci|iiity." 
LoiiixH.';,'.'  r.  |)')rville,  .".  15.  &  Aid.  117;  See //i />■((,  where  tin  Vermont  case  is  fully 
At!. 'I'  r  lliicklio'.ise,  ;5  M.  &  W.  ti;i;5  ;  Ma-  examined,  and  its  I'dlacy  exposed. 
I'li's  I'  Sydney,  ( 'ro.  .lac.  t!,s:5  ;  Semple  r,  '   In  doin{»  so  Abbott,  ('.  .1.,  says  :    "I 

I'iiik.  1  Kx.  71;    Oldi'ishaw  v.  Kinj,',  2     a.s.sont  to  the  arj^unien*  '.vhich   has   Iweii 
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Wc  have  already  pointed  out  that  there  is  no  opposition,  in 
fact,  between  the  holding  in  Wain  v.  Warltcrs '  and  Egert(ju  v. 
Mathews,^  the  former  showing  no  eonsideration  at  all,  and  the  lat- 
ter showing  that  the  priec  the  defendants  were  to  pay  the  plaintilf 
was  for  the  eotton  which  they  were  to  reoeivo  from  him.  Tims, 
aUhoiigli  the  memorandum  or  note  in  writing,  not  having  bfcu 
executed,  as  it  is  not  required  to  be  by  the  statute,  by  both  tlie 
parties  to  the  contract,  but  only  by  the  party  or  parties  to  Ijc 
cliarged,  did  not  show  the  uiataalltij  necessary  to  make  tlie  con- 
tract ijinding  on  both  ;  yet  mutuality  must  not,  as,  we  thinlc,  we 
have  ai)un(l;intly  made  appear,  be  confounded  with  the  essentially 
different  tiling,  the  conxiileratioti  for  the  signer's  promise  ;  whioli, 
if  not  shown,  tiien  —  outside  of  the  (juestion  of  mutuality  alto- 
gether, which  really  and  logically  can  only  bo  shown  by  the  wilt- 
ing, by  its  actually  being  signed  by  both,  which  the  statute  does 
not  require  —  clearly,  merely  an  unsui)ported  promise  is  siiowii, 
and  there  is  no  note  or  memorandum  in  writing  of  any  contraet. 
bargain, or  agreement  at  all.  The  inference  from  the  signed  wilt- 
ing in  Egerton  v.  Mathews,  is,  that  the  j)rice  the  del'endants  prom- 
ise to  pay  the  plaintil'f  was  for  the  thirty  bales  of  Smyrna  cotton 
which  they  were  to  receive  from  him,  and  the  court  held  ex])iessly 
that  this  satisfied  the  requirements  of  the  statute  to  show  "  the 
bargain"  between  the  parties.  Unless  by  fair  inference  from  the 
writing  the  whole  bargain  appeared,  namely,  what  the  signer  was 
to  do  and  lor  what  lu;  was  to  do  it,  then  there  was  no  baii:aiii 
shown.  But  if  both  of  those  things  were  shown,  then  a  buiiiiiiii 
was  shown  ;  both  sides  of  it,  namely^  that  the  price  the  defend;iiits 

prcsscil  niiou  IIS  tliat  tliu  word  'ai^iwint'iit '  tor  to  answer  (liiiiiii<,'t'8  out  of  liis  own  rs. 

Ill  the  latter  part  of  the  4tli  seetioii  of  tlio  ti'.'.e  would  bi'  void  if  'nado  without  con- 

statuti^  of  frauds  is  to  b(^  eoiistriicd  to  ho  sideration.     It   is   iiii]iossil»le   to  sii|i|iosi' 

a  Word  of  refeii  nee,  and  that  it  refers  to  that  the  stiitiite  of  tia\ids,  which  was  in- 

words  eontaiiied  in  the  former  part  of  the  tended   to  correct   the  cmninon   law,  inii 

section.      Now,  in  the  foinier  part  of  the  i'pply  to  cases  in  which,  at  cinniiinii  l:iw, 


section,  we  lind  the  words  spi'cial  promisi', 
a>;recinent,  contract,  or  sale.  I  read,  there- 
fore, the  latter  part  of  the  clause  as  if  all 
those  prcccilciit  words  were  ineorporateil  in 
it,  together  with  the  word  aifrcenieiit,  and 
then  it  wouhl  staiul  thus  :  '  unless  tiie 
iij^reeiucnt,  sp.  cial  promise,  contract,  or 
sale  ii]ioii  which  such  action  shall  be 
liroULjht,  or  some  nieinorauduii'  or  note 
thereof,  shall  bit  in  writiii;,',  and  sijfned,' 
etc.  It  is  thi'ii  to  l)e  coiisideied,  with  ref- 
eieneo  to  the  cominon  law,  whether  there 
can  be  an  a^'recmciit,  s]«'cial  ])roiiiis(^  eon- 
tract,  or  sale  which  would  be  valid  in  law 
unless  II  considerati  HI  appeared  for  it. 
Now,  at  eoiniiion  law,  a  |iroinise  to  pay 
the  debt  of  allot h"r,  if  made  simply,  and 
without  a  i,'oo.l  c(uisideralioii  for  it,  would 
be  void.     .So  also  u  promise  by  an  exeeu- 


whcn  the  promise  was  not  in  wiiiiii;', 
there  was  previously  no  remedy.  Xi"', 
at  cominon  law,  no  action  would  li''  un- 
less there  was  some  specialty  or  |.iciili;iiity ' 
in  the  promise.  It  is  iiii|)ossibl.-  to  fin- 
ceive  how  there  can  be  such  speciiihy  iin- 
h'ss  th(!  consideration  for  the  pvoinise  lif 
stated.  For  it  is  the  consideratinii  wliiili 
makes  it  a  special  promise.  Tli  ■  commiI- 
eration,  therefore,  must  have  bccM  in  tin' 
contemplation  of  the  Icijislatiiie  wli>n  tlnv 
lisi-d  the  words  special  promise.  ll  se,  It 
will  follow  that  a  party  is  not  eiitiiji'l  to 
reeovi-r  unless  tlie  written  a,t,'reeiiiciit  ciin- 
taiii  some  specialty,  which  caiiiiot  1"'  nn- 
less  it  eoiitain  the  consideration  lei'  tlw 
promise." 

1  5  Kast,  10. 

■■*  6  Kast,  307. 
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prDiniscd  to  pay  was  the  consideration  for  the  goods  ho  was  to  re- 
ceive, luul  the  goods  he  was  to  receive  were  the  consideration  for  the 
jiice  which  he  agreed  to  pay.  Tlius  Loi'd  Ellenboroiigh  in  his  ob- 
servatiiius  shows  that  the  bargain,  the  whole  bargain,  botli  sides  of 
tlie  bargain,  and,  therefore,  the  niutnal  considerations  to  constitute 
tlic  bargain,  were  shown  by  a  writing  expressing  tliat  A.  was  to  pay 
]}.,  11*'/.  per  pound /'or  (one  for  the  otlier — the  mutual  considera- 
ticiiis)tliirty  bales  ol'  Smyrna  cotton  (mutual  considtn-ations.  clearly, 
Iicii'I  ).  Thus,  Lord  EUenborougii  observed,  the  italics  being  his 
own.  —  "  That  the  words  of  the  statute  were  satisfied,  if  there  were 
'  soau'  note  or  memorandum  of  the  Inin/ a  in,  sunned  In/  t/w  parties 
to  be  churned  lii/  such  contract.''  And  this  was  a  memorandum  of 
tlicj  bargain,  or  at  least,  of  so  much  of  it  as  was  sulhcient  to  bind 
the  jiiirticfi  to  fie  chan/cil  thcrc/rith,  and  whose  signatures  to  it  is  all 
that  the  statute  requires."  ^  That  is,  the  whole  bargain  is  shown, 
uuLside  of  the  consent  of  the  other  party  to  it,  or  the  mutuality, 
wiiich  the  statute  does  not  reipiire  to  be  shown  by  the  writing. 
IJiit. outside  (»f  that,  the  bargain, the  whole  bargain  is  shown;  that 
is,  what  I  lie  dei^endants  were  to  give./'"/'  what  they  were  to  receive, 
the  one  being  a  ^'-  consideration^^  for  the  other;  the  price  to  be 
imiil.  the  consideration  for  the  goods  to  i}e  received  ;  the  goods  to 
be  received,  the  consideration  for  the  price  to  be  paid. 

We  (IwU  on  this,  because  we  think  (1)  that  it  is  conclusive; 
ami  i'l)  if  so,  then  we  think,  on  principle,  it  disposes  (jf  all  the 
cases  in  Connecticut,  Maine,  Massachusetts,  Missouri,  North  Caro- 
lina, Ohio,  or  elsewhere,  where  it  has  been  held  that  under  such 
sections  as  those  of  the  fourth  or  seventeenth  siei  ions  of  the  Eng- 
lish Statute  of  Frauds,  the  consideration  for  tin,  ;ironiise  of  (lie 
]iarty  to  be  charged  does  not  have  to  be  shown  in  tho  noto  or 
nienioraudum  in  writing  of  the  contract,  bargain,  or  agreement, 
re(|iiii'eil,  respi'ct' vely,  by  these  sections  of  the  statute,  to  be 
signed  by  him.     Dccause,  we  think,  that,  in  none  of  the  decisions 


couit  tliiit  it  wimltl  Hut  iilso  li.ivp  been 
f,'i)()il  uMilrr  till'  -Itli  M'llKiii.  Ami  tlu'  liiii- 
j,niii<,'('  'I'  I.iiiil  l'.llriili(ir(nij;li  in  llic  juilj^- 
iiii'iit,  iii:il<iiij^  till'  11. li'  iilisiilutr,  shows, 
wi'  think,  that  (iMt>iili'  of  thi'  i|nistii)ii  of 
inMlu.iliiv  iiiin;;,  nmliT  thi'  tenu  "  ii^'i-re- 
niiMil,  "  nriiv.siii'v  to  lit'  shown  liy  thr  writ- 
iui;,  nmicr  thi'  tth  sit! ion,  wiiirii  iiim,  wc 

think,  sii'i 1   to  cnilKiiiMss  iiini,  lii;it   hi? 

('oiisiih'icil  thi'  noli'  or  nii'niiii;iniiuni  in 
wiitin;;  ii .  >iilhi'ii'Mt  nndi'i'  tin'  oni-  si'itioii 
lis  thr  iiihi'f.  His  l:in;,'iiiij;t'  I'h'iiily  indi- 
ciiti's  ;is  nmrii.     Ami,  in  hn't,  in   i''.;;irtiiii 

r.     M;lthrws,    »)     Kiist,     ;i07.     llsiih'    III'    tlu! 

nii'iiioiiiniliini  imt  hiivinj,'  liriii  si;,'m'il  hy 
till'  othiT  jiitily  to  till'  (.'ontnict,  it  showed 
tlif  entire  coiilrin't. 
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in  any  of  these  States  or  elsewhere,  is  it  for  a  moment  so  absurdly 
contended,  that,  in  a  contract  for  the  purchase  of  goc^ds  for  a 
specified  price,  within  the  clause  of  the  seventeenth  section  of  the 
statute  we  arc  considering,  a  note  or  memorandum  in  writing 
which  omits  on  tlic  one  hand  to  state  what  is  the  subject  ol'  the 
purcliase,  or,  on  the  otiicr  hand,  what  is  to  bo  paid  for  it,  would 
be  a  note  or  memorandum  of  the  contract,  bargain,  or  agreement 
to  satisfy  the  statute.  Such  a  i^emorandum  would  simply  sliow 
noiliing.  Then,  is  not  tliat  whicli  is  to  be  got,  as  in  F.gertun  v. 
Mathews,  tlie  consideration  for  that  wliich  is  to  be  given ;  the 
goods  for  the  price,  the  i)rice  for  the  goods?  And  then,  scmWc, 
as  the  price  to  be  paid  is  the  consideration  for  the  goods  to  l>e  re- 
ceived ;  of  course,  if  tlie  price  specified  has  to  be  shown,  the  con- 
sideration, of  necessity,  is  and  must  be  shown.  Whore  there  is 
no  j)rice  stated,  then  a  reasonable  price  is  presumed,  and  so, 
therefore,  is  the  consideration.  Hut,  in  either  case,  the  whole 
contract  is  shown,  and,  in  the  exceptional  case,  the  consideration 
is  implied.^ 

We  have  already  fully  pointed  out  that  under  one  of  the  clauses 
in  the  fourth  section  of  the  act,  that  relating  to  the  sale  of  lands, 
the  consideration,  the  price  to  be  paid  for  the  lands,  is  shown  in 
the  note  or  memorandum  in  writing,  in  the  same  manner  as  it  usu- 
ally is  under  the  seventeenth  section  ;  and  the  statement  of  the 
price,  simply,  iji  cither  of  these  cases,  to  be  paid  for  specific  lands 
or  specific  goods,  shows,  reciprocally,  the  consideration  i)et\veen 
the  parties,  or  the  whole  contract,  bargain,  or  agreement.  And, 
although,  as  we  have  shown,  it  is  stated  in  Smith's  Leading  Cases, 
in  England,  and  in  Parsons  on  Contra -is,  in  this  country,  and  in 
the  American  Notes  to  IJcnjamin  on  Sales,  as  their  imsound  de- 
duction from  Wain  v.  Warlters,^  and  Egerton  ''.  ^^ath(?ws,'^  that 
while  a  consideration  is  necessary  to  appear  in  the  writinti;  a^  ti) 
contracts  or  aareements,  under  tlie  fourth  sectitm,  it  is  not  nt  ees- 
sary  that  it  slxuld  so  appear  in  the  writing  as  to  agreemoiiis, eon- 
tracts,  or  I  »argains,  mider  the  seventeenth  section;  we  iiave  cor- 
rected this  important  and  very  glaring  error,  and   ha'e  siiuwn 


1  So,  also,  hi  the  iiktrwr  of  an,  (x/nrsfi 
stipii/ii/iitii,  lis  fo  till'  tiiiif  of  |>iiviiit'iit,  till! 
jiivsiuuiitioti  of  luw  is  tliiit  tlic  iiiiyiiii'iit,  is 
to  be  ill  casli.  Fi'ssi'inli'ii  ir.  .Sliissi'v,  11 
Cusli.  ri7.  So,  tlii'i'i'l'iiii',  the  iiii]>ii('iitioii, 
uiuli'i-  till'  hi)liliiii{  ill  tliis  I'lisc  is,  that  if  a 

part  of   till'   (.'oiisiiliTatioii    is,   as   to   tlio     bo  sisjiicd  jiy  tin- jmrtv  tn  1"' ilim 
terms  of  i>,iyiiiciit,  that  tiiii '  is  to  bi' jjivi-n,     stati' the  casi' of  I'fssi'inlcii  r.  Mn 
this,  as  a  |iart  of  tlio  coiisuli'ivition,  imist     Ciisli.  127,  /"«/,  in  I'oiiiii'i'tioii  wit 
be  ('X|)Vi'ss('il  ill  till' iioti'  or  iiii'iiioraiiiliini     ard  v.  liirlianlsnii,  17  Mass.  1'^-. 
in  wiitiiif;,  or  tlii'  statute  is  not  satisticil.  *  5  Knst,  10. 

And  tins,  note,  is  in  Massarliiisi'tts,  wln-re  *  6  East,  307. 

the  leading  case  is  to  be  found,  which  wo 


oxainino,  mfro.,  of  Paclcanl  v.  IliiliinNnn, 
17  Mass.  I'J'J,  whiih  Imlds  that  tin'  con- 
sideration, to  satisfy  tlie  statute,  is  net 
roiiuiri'd  to  be  stated  in  the  note  i.v  iiieiii- 
orandiiiii  in  wiitiiii,'  nf  the  eiiiitr.i't,  bar- 
gain,  or  aijreeineirt,  uliieh  is  re(|uiie.l  t" 

-  -      W|, 

.V,  II 
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that  it  is  equally  us  necessary  to  express  the  consideration  in  the 
writiiiL.^  luuler  the  |)hraseology  in  the  scveiitccnth  section  as  under 
that  of  tiie  fijurth  soctiun. 

The  cases,  on  the  other  hand,  which,  in  this  country,  lu^ld  that 
the  statement  of  the  consideration  is  not  necessary  to  he  shown  in 
the  \vritin,<i',  fall  into  the  opposite  error  of  hoMinu',  in  elTect,  tliat 
tlie  consideration  must  appear  in  the  writiiiii;  under  the  seven- 
tiH'iitli  section,  Ijut  not  under  some  clauses  of  the  fourth  seetion. 
An  intimated  above,  we  know  of  no  case  in  this  country  which 
holils  siicli  an  absurdity  as  that  a  contract,  agrconu'ut,  or  bargain 
is  sulliciently  shown  in  a  writing  by  stating  that  a  jtrice  is  to 
be  paid,  without  stating  the  consideration  for  which  it  is  to  be 
paid,  namely,  the  specific  goods,  wai'es,or  mercliandises  which  arc 
the  subject  of  the  contract,  and  wliich  are  to  l)e  received  Jor  (or 
in  cunsitleration  of)  the  jjrice  which  is  to  l»c  jtaid  for  them,  80, 
therefore,  the  statement,  as  in  Kgerton  v.  iVIathews,'  in  a  signed 
writing,  "1  agi'ee  to  give  B.  19(?.  jicr  pound,  fur  thirty  bales  of 
Smyrna  cotton,"  shows,  outside  of  the  mutuality,  the  whoh^  con- 
tiiict,  /.  c,  that  the  goods  are  purchased  for  the  ])rice  to  b(!  paid; 
wliat  tlie  signer  is  to  do,  and  for  what  (the  consideration)  lie  is  to 
do  it.  I>iit  under  one  of  the  clauses  of  the  fourth  section,  siuih  as 
tlint  of  a  promise  of  one  to  pay  the  debt  of  another,  as  in  Wain  v. 
Warlters."  "I,  A.,  agree  to  pay  11,  C.'s  debt;"  there  no  contract 
is  shown  iit  all.  It  is  simply  shown  that  there  is  an  unsupported 
l>ioinis(>;  the  other  jtart  of  the  contract,  bargain,  or  agreement,  to 
toiiiear  to  su(\  to  give  time,  etc.,  neither  appearing  expressly  or 
intercut ialiy.  and  therefore  the  promise  is  simply  iiikIhiii  jxictmn. 
"I,  A.,  agree  to  pay  )>.,  \\)d.  per  pound  for  thirty  bales  of  cotton," 
is  one  thing;  shows  the  whole  contract,  and  satisfies  tlie  statute. 
"1.  A.,  \v^Yv(^  to  ]tay  IJ.,C.'s  debt,"  is  quite  another ;  shows  110  con- 
tract or  agreement,  and,  thcreforG,  such  a  statement  is  no  note  or 
iiioinoi'andum  in  writing  of  any  agreement,  bargain,  or  cnnti-act. 

It  is  the  failure  to  notice  this  distinction  that  has  led  to  the 
orror  in  tlio«.;  courts  which  have  thus,  in  effect,  held,  as  indeed 
has,  as  we  tiave  shown,  been  expressly  held  in  Vermont,  that  un- 
der the  seventeentb  section,  the  consideration,  the  wlioL' coul  raet, 
must  h(>  shown  ;  while,  under,  at  least,  some  of  the  el'.usrs  of  the 
tmiitli  sfction  (for,  surely,  they  cannot  so  hold  with  refiMviiee  to 
the  clause  as  to  contracts  or  sales  of  land,  any  nior(.'  than  they 
can  as  t:>  contracts  of  sale  under  the  seventeenth  section),  the 
more  naked,  unsupported  promise  is  necessary  to  be  shown,  witli- 
oiit  showing  the  bargain,  contract,  or  agreement  at  all.'' 


'  0  Miist,  no7. 

"  5  lust,  10. 


'  Piiowiip,    nil    tlm  Stilt  lite   (if   Frauds 
(sue  sees,  381,  3Slrt,  cl  sn/.),  with  Ics^  than 
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Whatever   idea  Lord  Elleuborough   may   have  entertained  in 
Wain  V.  Warltcrs,'  and  Egerton  v.  Mathews,'-^  as  to  any  distiuc- 


his  usual  cloiirness,  evidently  having'  sonit' 
iili'a  oi'  till',  alisiiid  lioiitiailictioii  in  which 
tlu!  coiiits  of  tiuKse  .Stiito.s  are  involved, 
tiiiit  hold  that  niciely  tin;  naked,  unsup- 
jiorted  iiri)niisi)  of  tin;  party  sij^iiiiij;  the 
noti!  or  menioranduiu  in  wrilin;,'  is  j^ood 
to  satiify  the  rei|iiireni(Mits  of  the  staUite, 
at  i(Mst  as  to  some  of  the  clauses  in  tiie 
•Itli  sei'tion  ;  but  that  as  to  "  barj,'aiiis  " 
under  thi^  17th  section,  the  note  or  nieni- 
orandnni  must  express  the  entire  eontraet, 
mid,  therefore,  of  course,  tlu!  considera- 
tion, saw  no  means  of  esea]m  from  the 
dilliculty  exce[)t  l)y  asstimiui;  that  the 
jirice  and  tlie  consideration  are  essentially 
(lill'ercnt  tldiii,'s.  As  we  have  shown  above, 
the  price  to  be  paid  is  to  bo  pai(l  /i»'  the 
floods  to  be  received,  and,  therefore,  a  note 
ill  writinj^  sliowinij  this,  and  showin^^  i)y 
and  to  whom  the  price  is  to  be  paid,  and 
from  and  to  whom  the  j^ooils  are  to  be  re- 
ceived, shows  the  entire  contract,  except 
the  mutuality,  wliic.h  latter,  the  statute 
does  not  require  to  be  shown  by  the  writ- 
ing. The  price  is  to  bo  paid  for,  or  in 
consideration  of  tlii^  ;^oods  to  be  received  ; 
the  (roods  are  to  be  delivered  for,  or  in 
consideration  of  the  price  to  Ix;  paid. 
Hrowne,  for  his  nnteuiible  distinc^tion,  re- 
lies on  Siniiilers  v.  Wakelield,  4  l'>.  &  Aid. 
601,  anil  K;,'erton  i'.  Mathews,  tj  Ivtst, 
307,  both  of  which  cases  we  have  fully  ex- 
amiii  'd,  and  neither  of  whiidi  sustains  his 
jjosition,  as,  in  fact,  he  himself  shows. 
Kefcrriiii;  to  Saunders  v.  Wakelh'ld,  ho 
.says,  there  "TIk!  action  was  on  a  written 
{guaranty  ;  and  tiio  ipiestion  was  whether  it 
was  snllicient  without  having  the  consid- 
eration apparent  on  its  face,  and  the  iud;,'es 
e,oncurr(Ml  that  it  was  not  ;  but  Mr.  Jus- 
tice H  lyley,  in  illustration  of  his  position, 
went  on  to  niaki!  this  remark  :  '  I  liiid, 
too,  that  the  word  "  a;,'reenieiit "  in  this 
clause  is  coupled  with  "contracts  of  mar- 
riaL^e  and  for  tin'  sale  of  lands  ; "  now,  in 
those  cases,  (V.  in  c/i'nr  tluit  Ike  ainsidcra- 
Hull  nnist  III',  sliih'il.  l''or  it  would  be  a 
very  insullicieut  ai,'ieeinent  to  say:  "I 
agree  to  sell  A.  15.  my  lands,"  wil/ioitt 
sped  I'll  inii  llir.  Ii/ins  or  tin;  jiricr.'  "  Mere, 
Bayley,  .1.,  expressly  says,  that  Ihr  rnusiil- 
eniti'iii,  inuit  lie  stated,  which,  in  his  very 
next  words,  he  shows  are  l/ir  tirnis  aiirl 
the  priiv.  Tlius,  to  take  his  own  ease,  ex- 
teniled  to  meet  his  position  :  "  1  agree  to 
sell  .\.  15.  my  lands  for  tTiO,  payable  on 
tli<!  lirst  of  ,lune  next,"  shows  the  ntiro 
contiact  which  the  statute  recpiires  ;  Jueets 
the  view  of  .Mr.  .lustice  Biyley  and  the 
rest  of  the  court ;  and  is  a  nienioranduin 
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in  accord  with  the  widl-decided  cases  on 
the  ([uestion.  It  shows-  the  eoii^idt ra- 
tion and  the  entire  contract,  except  ihi' 
mutuality. 

The  error  Mr.  Urowiu^  makes  is  in  ecu- 
founding  the  mutuality  with  the  coiisidiM- 
ation.  Thus,  he  says;  "The  slateimiit 
of  the  juici^  in  the  menioranduiu  ut'  ;i 
conti'act  of  sale  is  not  always  to  be  legardiil 
in  the  same  light  as  tln^  conniiicraiioii  of 
the  contract.  When  aii  action  is  linnijiht 
upon  a  contract  within  the  statuti',  tin: 
meinorandum  must  contain  some  de-.iirnii- 
tion  of  the  j)aities  contracting,  ami  the 
terms  of  the  contract  ;  which  last,  in  the 
ca.»,e  of  ii  contract  of  sale,  icou/d  iitr/iulc 
the  prire,  if  any  had  been  stipulatiii. 
[That  is,  the  riilire  contract,  except  tlic 
mutuality.  I  It  iici-d  not  contain  or  stati' 
any  promise  to  |)erform  or  allegntiiii  df 
])erl'ormance,  although  suidi  |irouiise  or 
performance  constitutes  the  only  cnn^iiJiT- 
ation  for  the  engagement  upon  wliicli  tin; 
defendant  is  sougiit  to  be  char;,'ed.  In 
Kgerton  )'.  .Mathews,  for  exajn|ile,  it  did 
not  appear  in  the  memoiandum  whitlur 
or  not  th(,'  plaintill's  ever  had  delivered,  or 
aj^reed  to  <leliver,  any  cotton,  [/.  c,  the 
villi  III',/ ill/  did  n<pt  ajijiiMi],  yet  <lelivery, 
or  a  promise  to  deliver,  was  evidently  the 
only  consideration  for  thi;  del'eii, hint's 
juomise  to  |iay."  And,  proceeding,  ISrowne 
himself  shows  his  own  incorrectness,  lie 
.says  :  "  The  decision  of  Kgerton  r.  Matii- 
ews  was  <'ertainly  correct,  licrmi-ic  all  lln: 
li'riii.i  (f  III''  liiinjii  ill  iirrr  llirrr  pri:ii  nlnl  in 
the  wriliiiij ;  not  because  the  wmd  '  Imr- 
gain'  imports  a  consideration  any  V'ss 
than  the  word  '  agreement.'  "  This  i.  en- 
tirely correct.  "  ^tll  tin'  frriiis  nf  tin-  Imr- 
yniii  Were  there  presenti'd  in  the  wrilinj;,'' 
exactly  as  .Mr.  Browne  states,  —  the  price 
to  1)0  [laid  by  the  buyer  to  the  seller  /'"C 
(the  consideration)  the  goods.  So,  pro- 
ceeding, Browne,  in  the  followiiiif.  cum- 
mils  a  still  more  glaring  error:  "On  the 
other  hand,  as  Mr  .Justice  liayley  s;iys: 
'  It  would  be  a  Very  insullicieut  agreeiniMit 
to  say,  "I  agree  to  sell  .\.  H.  my  hui'ls," 
without  specit'ying  the  ti  rnis  or  the  prici',' 
because  the  i>rice,  which  is  an  eliiient  of 
the  .sale,  is  not  stated  ;  and  not  lieriiiise 
a  meinorandum  of  an  agreeuieiit  to  ilo  a 
thiiii;,  must  necessarily  show  the  iimiive 
or  inducement  for  making  it.'  Mr. 
Browne  makes  a  f;irther  inistuke  heii' 
in  inisunderstandiiii,'  the  ineMiiiiii;  of 
"consideration."  I'rimaiily,  cnii-idi  riiien 
means  dclilieration,  tlionglit  ;  aiel.  ilni'i'- 
lore,   executiiii;   a   sealed    iustiiiMieut,  as 
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tion  in  tlic  note  or  memorandum,  wlicthcr  as  to  tlie  considc.ation 
or  mutuality,  under  the  fourth  and  seventeenth  seetion  of  the 


so  foiinul  an  act,  imjilii's  deliln'ration  ; 
tlimi^'lit,  ronsiclciation.  Hut  the  |iriiiiaiy 
Mii'iiiiiiit,'  tif  considiiiition  in  law  is  now 
vfiy  iiuilIi  an  olisoluiu  niattiT.  I'ricc,  too, 
,is  «fll  a.s  a  siiccialty,  inijilius  consiiU'iu- 
tiiiii. 

Wliili',  iis  "a  niotiv(!oriniluceni('nt"  for 
making'  ii  idiitiact,  a  )ironii.se  is  a  f^ood 
niiisiilriMliim  lor  a  promise;  as  a  j,'i'ni'ral 
rule,  iMiNtliini^  tliat  is  a  (ictiiiiiciit  to  tiie 
|.niiMi>ii',  or  a  licmlit  to  the  promisor,  is  a 
cuiisiili-iiition  for  till'  promise.  Ilcneo,  a 
prill'  to  lie  Jiaiil  is  a  i,'oo(l  eonsiileration  in 

II  li;iij,';iiM,  ennlrait,  or  agri'tmeiit  for  floods 

III  !«■  renived.  And  floods  to  lie  reeeived 
iiiuler  a  eonlraet  i^  a  fjood  consideration 
fur  a  prill'  to  be  paid  ior  tlicin.  Hence, 
wliiii,  as  ill  K^'erton  v.  Matlicws,  C  Kast, 
:!ii7,  it  siilliiieiilly  appears,  by  the  note  or 
iiiiiiHiiii:iiluiii  in  wrilihf;,  ,sifj;ncd  by  tliu 
li.Llty  to  lie  charged,  that  goods  are  to  be 
leii'ived  /'(//•  a  price  which  is  to  be  paid  ; 
tliiie,  clearly,  the  bar;,'ain,  contract,  or 
iiL;ii'iiiiiiil,  including  the  consideiation,  is 
wliiiUy  shown,  outside  of  the  mutuality, 
aiiil  sali.-tics  the  statuti!.  The  considcia- 
timi  ill  a  contract  is  that  which  is  done  or 
to  lie  done,  or  given  or  to  be  given,  by  one, 
for  tliat  which  is  done  or  to  be  done,  or 
given  or  to  be  given,  by  the  other.  ILnce, 
to  show  the  coli:-ideration,  the  whole  con- 
tnut  iiiiisl  be  shown.  Ami  if  the  terms 
111' (iiinliiioiis  are  omitted,  the  whole  con- 
tiiii't,  the  whole  ('oijsideration,  is  not 
sliiiwii.  'I'lie  "motive  or  inducement," 
put  liy  iMr.  Piiowne  as  the  consideration, 
is  not  so  at  all.  'i'lie  motive  or  indiice- 
liiiiit  which  leads  to  the  contract,  unless 
ciys!illi/rd  into  and  made  a  part  of  the 
I  iiitiM't,  does  not  all'ect  tiie  contract,  or 
fi '111  any  jiart  of  the  consideration  for 
till'  iiMilirtaking  of  one  to  do  or  not  to 
ill)  with  or  for  another  .some  ]iarticular 
tiling.  Neither,  as  wo  have  sliown,  is 
till'  iiiiituality  the  consideration.  The 
iiiutiial  assent  —  the  iKjiircija/io  mrnliinn 
—  is  the  union  of  the  minds  of  the  con- 
triii'tliig  ]>irtii's  ;  the  mutuality  showing 
'111'  iiileiition  of  tho  parties,  and  is  abso- 
hitily  essential  to  the  formation  of  a  eon- 
ti:iit.  ilut  what  the  contract  is,  is  shown 
I'V  its  terms, — all  that  wh'rli  is  gi\eii 
111' til  he  given,  or  done  or  to  be  done,  by  ope, 
bi'iiig  //(.■  ciiitsiiliTtilion  for  all  that  is  given 
iir  tn  lie  given,  or  done  or  to  be  done,  by 
till'  utlier.  Hence,  the  i[uestion  has  often 
iiiisiii,  where  til '  consideration  in  a  con- 
liirt  has  consisted  of  diil'erent  things, 
Miellier  these,  as  the  consideration  for  the 
ii'liii-  reiipioial  jiart  of  the  contract,  go  to 
till'  vii y  essi'iiee  of  the  contract,  so  as  to 
■■'tiiiiil  or  fall  with  the  contract  in  its  en- 


tirety. See  Cutter  v.  Powell,  C  T.  W.  320; 
Alorioij  V.  i.,amb,  7  T.  K.  12;")  ;  (llazebrook 
V.  Woodrow,  8  T.  li.  ;!()»!  ;  ('hanter  r. 
I.ee.se,  4  M.  &  W.  '1\\:>  ■  :,  .M.  k  W.  (598  ; 
While  I'.  Ilecton,  7  II.  &  N.  I'J;  Head  «•. 
I5aldrey,  t!  A.  &  V..  4.'i!i  ;  Slavers  r.  Cull- 
ing, ;5  liiug.  N.  ('.  Ii;".;")  ;  I'lanklin  (•.  Mil- 
ler, 4  A.  &  K.  r>'.tlt  ;  Claholin  v.  Hays, 
2  M.  &  (i.  2ri7  ;  Scott  V.  I'arker,  1  i).  l\. 
HW  ;  Wilks  v.  Smith,  Id  M.  &  \V.  355  ; 
Atkiii.soii  r.  Smith,  14  M.  &  \V.  (III."). 

In  Noy's  .Ma.\inis,  c.  4-_',  pi.  S7, 1'tii  od. 
205,  it  is  .said  that,  "In  all  bargain.s, 
«iales,  contracts,  promises,  and  agreements, 
there  must  be  a  i/iiid  /irn  ijiiu  ;"  i.  c,  all 
ei|uivalciit,  or  consideration  reciprocally 
between  the  parties.  It  will  be  noticed 
that  this  very  old  writer  employs  tho 
various  terms  which  are  used  in  the  stat- 
ute of  frauds,  —  bargains,  sales,  contracbs, 
promises,  and  agfcemciits,  — showing  that, 
uiiually  with  one  as  with  the  other,  u 
consideration  is  necessary.  Treating  them 
all  as  contracts,  Noy  also  says:  "  It  is 
a  general  learning  that  there  must  be 
ill  every  contract,  iinid  pro  quo,  viz., 
some  valuable  consideration  between  thi! 
jiarties,  to  be  paid  or  performed,  either 
jire.seiitly  or  at  a  day  to  come,  or  else  some 
earnest  to  be  given  presently;  otherwi.so 
the  contract  is  void  ;  (or  ix  nudo  piuio  tion 
orifiir  luiio."  Noy's  Ma.\.,  "The  Dia- 
logue," ]il.  44,  II.  348. 

See  Sievewiight  r.  Archibald,  17  Q.  H. 
I03,  where  the  consideration  was  shown 
in  the  note  or  memoiandiim  in  writing, 
but  as  the  bought  and  sold  notes  dillVred, 
it  was  held  that  there  ',\as  no  mutuality, 
and,  thcrcfoie,  no  sutliiicnt  note  or  mem- 
orandum ill  writing  ol  the  contract,  bar- 
gain, or  agreement,  signed  by  the  party 
whom  it  was  sought  to  cliarge.  See 
fiiitlier,  as  to  mutuality,  (Jaunt  i;.  Hill, 
1  Stark.  10,  /n/'  Lord  I'^liinborough  ;  New- 
berry r.  Armstrong,  1  Moo.  &  M.  389  ; 
Knight  V.  Crockfiird,   1    Ksj..    liJi;,  lil3. 

Hut,  as  will  be  .seen  by  the  remarks 
which  lirowne  lies  (pioted,  Mr.  .Instice 
I'layley's  jiosiiioii  in  .Sinindeis  v.  Wake- 
lii'l'il,  "4  I'..  &  Ahl.  tilU,  is  misstated. 
Wh.it,  ii'  ell'ect,  lie  says,  is:  Contracts 
of  marriii','!'  and  for  the  .sale  ol'  land,  clau.se.s 
in  the  4;li  seetion,  rei|uiri'  "///<//  ////■  r.on- 
.sidirii/ioii  tuust  III',  s/iilii/.  For  [that  is, 
there'''  J  it  would  be  a  veiy  insiiilicient 
igl  ;  i.iellt  to  .say,  'I  agree  to  sell  A.  li. 
my  lands,'  without  specifying  the  terms 
or  til'  [irico  ;  "  and,  therefore,  the  terms 
and  the  price,  i  s  the  coiisidcration,  "innsi 
be  stated.  "  This  language  is  used  by 
I'ayley,  .1.,  with  inference  to  the  41  !i  .sec- 
tion, but  his  position  iseiinally  upjilicable 
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statute,  It  is  evident  that  he  did  not  maintain  the  distinction, 
which,  as  we  have  shown,  ante,  wc  think  he  really  abandoned  in 


to  tlie  I7tli  section.  As  liis  judgiiii'iit  is 
U  v:iluitble  one.  iiiid  clltiluly  iU'iuids  with 
our  view  as  to  tlic  law  oii  tlic  siilijcct  iii- 
volvi'd,  wc  set  it  out.  iicic  ill  lull  :  — 

"'riiu  olijcM't  ol  this  statute,"  says  liay- 
ley,  J.,  in  Saunders  ('.  Wakelield,  4  15.  & 
Aid.  ;i'J.l,  (iOO,  "  wliiidi  was  a  most  useful 
aet,  was  to  [H'eviMit  frauds  and  ]iei;jui'y, 
and  it  oui^dit  to  l)e  construed  so  as  most 
ellcctually  to  aeciunidish  that  oiiji'ct.  The 
4tli  section  contains  several  eases  in  which 
it  is  [irovided  that  no  action  shall  bo 
brou^'ht.  One  ease  is  of  a  s]iecial  iiromiso 
by  an  executor  to  answer  damai;cs  out  of 
his  own  estate  ;  another  of  a  special  ]iroiii- 
ise  to  answer  foi'  tho  debt,  default,  or  niis- 
cariiai,'e  (d'  another  person.  Now,  at  eom- 
iiion  law,  ill  order  to  make  a  person 
char^^eable  in  such  eases,  there  must  be  a 
special  consideration  for  tlie  promise,  either 
iiiovinf;  to  the  party  |>roinisin{^,  or  from 
the  party  in  whose  favor  tht!  i>roiiiise  is 
made,  'i'hcii  the  statute  provides  that  a 
party  shall  not  maintain  an  action  in  such 
cases,  unless  the  aiiieemeiit  upon  which 
such  action  shall  be  broii;,dit,  or  some 
memorandum  or  note  thereof,  shall  be  in 
wrilinj;;  and  1  think,  therefore,  that  that 
memoiandum  must  include  a  statement  of 
the  consideration  for  such  agreement.  A 
contrary  decision  would  be  most  mischiev- 
ous. For  if  we  were  to  hold  that  the  I'lm- 
sideration  mi^'ht  be  omitted  in  the  writti'ii 
af;reement,  we  should  immediately  let  in 
fraud  and  perjury.  The  consideration 
may  bcM'ither  past  or  IV  le  ;  and  if  the 
written  ai^reenient  contain  only  a  promise 
to  i)ay,  the  party  who  relies  upon  it  may 
then  intr<)diiee  ])arol  evidence  of  a  coiisi<i- 
eration  which,  perhaps,  was  never  intcinleil 
by  the  parties,  and  so  a  door  woulil  be 
open  to  fraud  and  perjury.  .Sup|)oso  the 
real  consideialion  for  the  special  promise 
is  sometliim;  in  future  to  W.  done.  If 
that  be  not  reduced  into  writinj;,  tho 
plaintilf  may  state  in  his  declaration  a 
past  consideration,  and  brin<^  parol  evi- 
dence to  prove  that  fac;t.  J  lind,  too 
[here  notice  now  the  mistake  made  by 
Jirowne  in  his  "  .Statute  of  Frauds,"  to 
which  we  have  referred.  The  whole  ar- 
guiui'iit  of  Bayley,  ,1.,  is  that  a  coasidera- 
lion  must  be  shown,  and  he  thus  illustrates 
it],  that  the  word  '  a<;reen)ent '  in  this 
clause  is  eoupleil  with  'contracts  of  inar- 
riai,'e,  and  for  the  sale  of  land  ; '  now  in 
thesf  ctifvs  it  <■<  cleur  that,  tiif;  roNsiDi'.u.v- 
TION'  ma-it  be.  stated.  Fi)lt  it  would  bo  a 
very  iusullicieiit  a<;recment  to  say,  '  I  ajjree 
to  sell  A.  Ii.  my  lands,'  without  specify- 
inj{  the  terms  or  the  price  [/.  «.,  which 
are  the  consideration'],  and  if  those  [/.  c, 


the  consideration]  could  be  supplied  by 
parol  evidence,  we  should  let  in  all  tiii' 
mischief  against  which  the  statuti;  ineaiit 
to  guard,  vi/,.  of  having  important  parts 
of  the  contract  proved  by  parol  evidiMiue. 
AVithout,  therefore,  going  beyond  the 
words  to  this  particular  case  |/.  <;.,  the 
clause  relating  to  the  ]ironiis(^  to  pay  tlit 
debt  of  another],  I  think  that  tiiey  im- 
Jiort  that  there  must  be  some  speeiaity  in 
the  transaction,  and  that  they  mean  tlwt 
the  s[iecial  promise  should  be  in  wiitinj;, 
incorporating  in  it  it '  consideralinn,  whiiji 
alone  makes  it  binding.  This  seems  to 
iiK^  to  be  the  result  witiiout  any  reference 
to  authorities  on  tho  subject.  l}ut  in  ail- 
ditioii  to  this,  wo  have  the  nnaiiiiiiijii.'j 
o|iinion  of  this  court  in  the  case  of  Wain 
V.  Warlters,  5  Fast,  10  ;  a  case  which  wiis 
well  considered  at  the  time  by  four  must 
able  judges.  Upon  principle  and  author- 
ity, therefore,  i  think  that  we  ought  to 
decide  in  favor  of  tho  defendant;"  i.  i:. 
that  in  an  action  "upon  any  special 
jiro'iiiso  to  answer  for  the  debt,  default,  or 
miscarriages  of  another  jierson,"  there  must 
be  some  note  or  memorandum  in  writing 
of  such  "  siiecial  promise"  or  agn-eiin-nt, 
"  sigiuid  by  tho  party  to  bo  charged  tlieif- 
with,  or  by  some  jierson  thereunto  by  iiiin 
lawfully  authorized  ;  "  which  writing  must 
show  tho  whole  of  tho  conimon-law  "spe- 
cial jiromiso  "  or  agreement,  which  neces- 
sarily includes  its  v<'ry  essence,  the  (;oii- 
sideration.  In  a  much  earlier  case  than 
Wain  I'.  Warlters,  .1  Fast,  ID,  vi/,.,  I'illuns 
V.  Mierop,  3  Burr.  Ititia,  ItJOt!  (a.  d.  U'w), 
the  view  as  to  the  necessity  of  the  writin;,' 
showing  tho  consideration  for  a  s[ieciiil 
promise  to  pay  t!io  debt  of  another,  was, 
in  ell'ect,  expressed  by  Wilniot,  J.,  where 
he  says  :  "The  mere  promise  to  pay  the 
debt  of  another,  withouL  any  considera- 
tion at  all,  is  nudum  p'ictiim :  but  the 
least  spark  of  a  consideration  will  lie  sulH- 
eieiit.  It  semns  almost  implieil  that  there 
must  bo  some  consideration  ;  but  if  tlieio 
be  none  at  all,  it  is  nndnin  pui-tinii.  The 
stiitnte  mast  vietin  such  a  s/ircic/  pmini^ 
as  n'ould  have  siippurled  an  artimi."  Ami, 
therefore,  that  the  consideration  for  the 
special  promise  must  apjiear  by  the  writ- 
ing. And  see  in  Dom.  I'vuc,  liaiui  v. 
Hughes,   7  T.   K.  SoO,   n. 

It  does  certainly  secMii  very  absurd 
that  any  court  <'onld  hold,  as  the  i  ouits 
in  a  tiumber  of  the  States  in  this  I'ountry 
have  done,  that  a  simple,  unsup|ioited 
promise  of  A.  to  pay  H.  tho  debt  of  C, 
withmit  slowing  that  such  a  proiiii>e  is 
on  some  consiihuation  stated  in  the  statu- 
tory writing  required  ;  and  yet  that  the 
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hisjiidixiuent  in  the  latter  of  these  cases.  Thus,  in  Statlt  v.  Lill,i 
wliioh  was  an  action  on  tlie  case  for  the  breach  of  a  f^iiaranty  for 
llic  payinent  of  goods  delivered  by  the  pliiintiff  to  a  third  piirty, 
tlie  f^iiaranty  was  in  the  following  form:  "1  guarantet!  i\\v  jia}'- 
iiioiit  of  any  goods  which  J.  Stadt  delivers  to  1.  Nichols;"  which 
wu.s  signed  by  the  defendant.  On  the  trial  it  was  objected  that 
the  guarantee  was  void  by  the  fourth  section  of  the  statute,  which 


I'lise,  uieler  aniitlier  clanso  of  the  same 
seetidli,  |iut  by  Bayley,  .1.,  of  "  I  a;,'iei'  to 
mU  a.  li.  my  laml.s,  willidiit  speeityiiii; 
the  trrms  or  tiie  ]iiiee,"  would  be  .simply 
nudiiiii  p'li-lKiii,  and  void  fur  want  of  a 
>|ieeilie(i  inlisideiatioll  to  support  .siieii  a 
mere  iiiikul  /uvmiK'',  —  ikiI  the  eoiiimon- 
law  ".'ijieeial  luomiso."  In  the  same  way 
the  ileeisiiiiis  of  those  courts  are,  of  course, 
eijUally  absurd  wliieli  hold  that  the  state- 
liiiiit  ill  writing;  of  the  mere  naked,  iiii- 
siippovted  promise,  under  the  4tli  set'timi, 
of  one  to  pay  another  the  debt  of  a  third, 
is  jtniid,  if  made  in  writiiij,',  without  any- 
thin,!,' bin  her  ;  and  yet  that  the  contract, 
barj;aiii,  or  aj^ieenient,  under  the  ITlh  si c- 
tion,  imist  iiave  set  out  in  it  the  names 
of  the  parties,  the  subject-matter  of  the 
]mivliase  and  .sale,  as  well  as  the  ]irice 
and  terms,  —  the  consideration.  And  yet, 
eveu  still  more  absurd,  while  so  continu- 
ally holdinji;  as  last  above  stated,  with 
refen'iiee  to  contracts,  baif^ain.s,  or  agree- 
ments, under  the  17tli  section,  to  be  mimi- 
nally  elaiming  to  hold  that  in  no  case, 
either  under  llu^  ftli  or  the  17th  section 
iif  the  statute,  is  it  necessary  that  a  state- 
ment in  writing  of  the  consideration  of 
the  eontract,  bargain,  or  agreenieiit  should 
appear:  and  yet  that,  as  we  will  clearly 
^liow  directly,  is  exactly  what  they  do. 

It  is  litth^  wonder  that,  embaniissed 
liy  such  contradictions  and  absurdities, 
siu'li  respectable  writers  as  Mr.  .'>mith  in 
Knclaiid  and  rrol'essur  I'arsoiis  in  this 
eoiuitiy  should  misunderstand  and  mis- 
take t!ie  Knglisli  decisions,  to  the  ell'ect 
that  the  ciiiisidcration  must  a]ipear  in  the 
writing  where  the  contract  is  under  the 
4th  .-.cciiiin,  but  need  not  where  it  is  under 
the  17th,  -a  ]iosition  which,  as  we  have 
shown,  is  entirely  nnteiiably.  Or,  on  the 
iitlier  li.aiid.  that  another  eiiuallv  I'espect- 
ahlc  writer.  Hinwne,  on  the  Statute  of 
Frauds  (mm-  {;§  :!81,  ;i81  ",  cf  .v.'/.),  unable 
on  any  jmssilile  principle  to  recoiieih'  the 
deeisimis  df  the  ciiiirts  ill  this  country, 
which  expressly  hold  that,  at  least  under 
some  nfthe  cla'u.ses  of  the  4tli  section,  the 
eonsidcratiiiii  need  not  ajijiea  •  in  the  writ- 
iii','  necessary  under  the  stai  ite  ;  and  yet, 
with  regard  to  "  bargains "  under  the 
17th  section,  that  the  entire  contract  mii.st 
appear, —  the  parties  to  the  contract,  its 


subject-matter,  the  ]irice,  and  the  terms  ; 
that    is,   the  entire  rnii/nii-l,   including,   of 
course,  the  coiisideralioii,-  -  slinuld  be  coin- 
]iletely  at   .sea  with    lefereliec  tn  vOiat  such 
ca..es  (111  liidd.      And,  ihelebire,  while    id- 
mitting,  as  lie  doe.;  (§  :;S1  u),  that  "the  de- 
cisiun  of  i'lgcrton  r.  Mathews,  fi  I'',ast.  ;!()7, 
was  certainly  correct,  Incmisi  all  tin'  linns 
of  the  Ininjiiin   irere  tluri   jinsinlnl  in  the 
vrilintj;"   and   (|Uotiiig  Hayhy,   ,1.,   who 
shows  unanswerably  that,   under  a  clause 
in  the  4tli  .section,  which,  in  etlcet,  on  the 
(luestioii,  is  identical  with  tlie  "bar^jains" 
jirovidcd  bir  in  the  17lh  .-eciiun,  where,  as 
Bayley,  ,1.,  show.s,  "it  would  be  a  very  in- 
sullicieiit  agreement"  if  the  consideration 
did  not  ajijiear  ;  and  yet  Mr.  1  bow  lie  seinis 
to  think  — and  he  is  iiuile  jiistitied  in  do- 
ing .so  from  the  absurd  and  contiailii  tory 
di'cisiuns  on  the  subject  in  a  number  of 
the  States  in  this  eountiy —  that,  although 
it  is  necessary  under  the  dei  isimis  in  sueli 
States  that  "  c//  the  terms  of  the  tmeiioin" 
should  be  "presented  in  the  wiiliiig,"  in- 
eluding  ]iaities,  subject-matter  of  the  Jilir- 
chase,  ]ilice,  and  terms,  yet  thi-  evm^idern- 
ti'in    need   not    be   so   presented  ;   that   is, 
that  tlu!  subject  liiaitcv,  whiill  is  the  coil- 
.sideiatiiill    bir  the    price,  must  be  set  lullli 
in    the  writing;    and   thai    the   price   and 
terms,  which  are  the  consi(!eratii.ii,  in  tlu; 
contract,   bargain,  or  agieeimeiit   lor  the 
goods,  waits,  and  nierehaiu.iMs  puichaseil 
must  also  be  stated  in  it,  bii'   that  "the 
consideration"    iiccd    not    I..-.       And    we 
then    have    the    conti";.lictoiy,    irrational 
conclusion  that  the  coiisidi  ratinii  mnsi  ap- 
]iear  in  the  writing  ;  but  yet  the  considera- 
tion III  lit  mil  aii]icar  in  the  writing.     This 
is  the  liigical  result  of  the  hohliiig  in  those 
cases,  anil  of  .Mr.   Iiiowne's  Ingical  (leiluc- 
tioii  from  theiii.     'I'lie  only  possibh'  expla- 
nation of  such  contrailiclions  is  that  ihey 
have    mistaken    t)ie   coiisiilirutinn,    wbieli, 
under  the  language   of  the  statute,   must 
always  appear  in  the  wiitiligas  a:i   • -sen- 
ti:  1  part  oi'  the  bargain,  ciintl.ict,  or  agree- 
ment ;    lor   the    iiiiiti'iiiiti/,    which    is    uL-HO 
necessary    to    constitute    a    eontiait,    but 
which  the  statute  does  not  re(|uirc  slionld 
he  shown  in  the  writing,  hut  may  apjicar 
dehors  the  writing. 
1  y  East,  348. 
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avoids  any  promise  to  answer  for  the  debt  of  another  unless  the 
ayreeinent  be  iu  writin,^■,  ete.,  and  Wain  v.  Wurlters,'  and  Kgortoii 
V.  Mathews,- were  relied  on,  asholding  that  the  wurd"ii,i?rei'nii;iit" 
ineliided  the  consideration  lor  the  ))roniise  as  well  as  the  inoiuisc 
Itself.  It  was  claimed  that  no  consideration  hn-  the  jd'omisf  was 
stated  in  the  memorandum.  Lord  Ellenboronudi  held,  in  LMitiic 
consistency  with  the  holdinfj;  of  the  court,  includinu'  hiiasolf,  in 
Eirerton  /'.  Mathews,^  that  the  stipulated  delivery  of  the  ,L!(juiis  In 
Nichols  was  a  consideration  appearinjj;  on  the  face  of  the  writing, 
and  wIkmi  the  delivery  took  place  the  consideration  attaehrd.  Tiiis 
ruliuL!;  was  sustained  by  the  whole  court.  So,  it  is  clear,  tliat  un- 
der Ei!;erton  v.  Mathews,*  decided  under  the  seventeenth  section, 
and  Stadt  v.  \A\\;'  decided  under  the  fourtli  section,  the  same  cun- 
struction  is  given  in  England  to  the  two  sections  of  the  statute  as 
to  what  the  note  or  memorandum  in  writing  is  to  contain.  Tin: 
statements  therefore,  in  Smith's  Leading  Cases,  in  I'ai'soiis  on 
Contracts,  and  in  the  American  Notes  to  Uenjamin  on  Sah.s,  n- 
fcrred  to  ante,  in  effect,  that,  under  the  seventeenth  seetiun  tlu' 
consideration  need  not  1)C  expressed,  are  entirely  inaccurate.  The 
consideration,  on  which  the  promise  was  sustained,  was  even  inoiv 
clearly  and  unmistakingly  expressed  in  Egerton  v.  Mathews,''  un- 
der the  seventeenth  section,  than  it  was  in  Stadt  v.  Li  11,"  under 
the  fourth.^ 


1  5  I'/ist,  10. 

2  6  MiLst,  307. 

3  Ibid. 

♦  Ihid. 

^  \)  Ivist,  3kS. 

*  (5  Kiist,  .-ill?. 
■»  9  Ivist,  31,s. 

•*  St'i!  also,  ill  Pliillips  v.  Bateman,  16 
East,  3."i(!,  'il%  /»■)■  hold  Elleiiboi'Du^h, 
wheio  the  artual  ami  I'lmsisti-iit  lioldiiij^ 
iu  Wain  i\  Warlli'is,  ;'>  Kast,  10  ;  Kj^cvtuii 
V.  Mallii'ws,  tj  Kast,  :i(i7;  and  Stadt  i>.  Lill, 
9  Kast,  ^48,  is  sustained.  For  tiirtlit-r  i'",ni;- 
lisli  i;asivs  on  tin;  siiliji-ct,  seo  Janicis  v.  Wil- 
liams, 3  N.  .'t  .M.  r.ii)  ;  Cole  V.  Dyor,  1  0. 
&  J.  4t)l;  Xewbnrv  v.  Ariustron^f,  tJ  liin^;. 
201;  Uolu  V.  Diilli'idd,  1  .1.  ii.  Moore,  252; 
Jenkins  v.  U'ynojds,  3  Br.  &  B.  21  ;  .s.  c. 
6  |}.  .\[oor.!,  KM);  Be  parte  .Minett,  11 
Ves.  lS;t  ;  El-  /I'irfr  (lardoin,  1.')  Ves,  28t5  ; 
Warrin'^fon  v.  l'"iirl)er,  0  Ivsp.  89  ;  Hiissell 
V.  iMos,.l\',  3  I'.r.  &.  15.  211  ;  (i  I!.  Moore, 
521  ;  Clanev  i'.  ri;,':,'ott,  4  N.  &  M.  49ti  ; 
Buckinyr  «,"  Darnali,  2  I.d.  llayni.  1085; 
Jones  V.  CoopiM',  Cowp.  227  ;  Matson  v. 
Wharain.  2  T.  H.  80  ;  Sweet  v.  Lee,  3  M. 
&  O.  452;  Kaikes  v.  Todd,  8  A.  &  K.  840; 
Haij?li  I'.  ;?rooks  10  A.  &  K.  309,  334; 
Allen  r.  liennet,  3  Taunt.  169  ;  Martin  v. 
Mitehell.  1  Jae.  &  W.  426  ;  Palmer  v. 
Scott,  1  Kuss.  &  M.  391;  Goss  v.  Lord  Nu- 


Ront,  5  B.  &  Ad.  .'■,8  ;  Morl.'V  v.  Hodtlibv, 
3  Hill-,'.  107;  liainl)iid^'e  c' Wad.,  li)  n. 
B.  89;  llawes  v.  Armstrong;.  1  Biii';.  X.  C. 
761  ;  Colo  V.  Dyer,  1  Cr.  &  .1.  HI!  ;  \i\ih' 
V.  Curtis,  8  Dow.  &,  l{v.  02  :  I'oui  is  c. 
Fowler,  4  ]•].  &  B.  511.  "in  BaiiilMiiU'i' <■. 
Wade,  16  ().  B.  89,  99,  Coleridf,'!',  .1.  sai'l : 
"There  is  no  doubt  as  to  tlie  •.;eniT,d  riih' 
wliieli  results  from  pnttinL;  t(i;,'rili  r  Wain 
V.  Warlter.s,  5  Kast,  lu,  and  Stadt  i:  Lill. 
9  Kast,  348.  Tiiere  must  be  an  aL;ivi'iin'!it 
or  a  miMuorandui.i  of  one,  to  suti-ly  tin' 
statute  of  frauds  ;  and  the  eonsidinitioii  i- 
a  part  of  the  agreement.  It  irnist,  tlii'H- 
fore,  appear  on  the  instn.ment,  <itlh/i-  in 
express  terms  or  by  inipliiMtinii,  such  ;!■* 
to  leavt^  no  ambiguity.  It  is  le't  to  li- 
sup|>lied  by  e.\trinsie  evidence."  Hiit  it 
is  i)ermitted  to  show,  by  parol,  in  wli.it 
seii.se  the  words  are  useil,  to  -how  the  sit.i- 
atioii  of  tlie  jiaities.  Baiiili!  idgc  r.  \V;i'|i-, 
16  g.  15.  at  p.  97,  jirr  Lord  ('ampl"ll,  C. .'. 

In  Newbery  v.  .VriirstioiiL;,  1  .Nloo.  & 
M.  3S9,  the  following  note  in  wiitiiig  mms 
signed  bv  the  deleiidant  :  — 

"IVi'Mi!.  J.  Nk\viu-.i:y,  —  Sir,  I,  the 
undersigned,  do  hereby  aL;ree  to  hind  my- 
sidf  to  be  security  to  you  fiU'  .Mr.  .biim  Cm- 
coraii,  late  in  the  employ  of  .Mr.  l'i;ir>oii, 
for  whatever  (while  iu  your  eiii|iliiy)  ymi 
may  intrust  him  with,  to  the  aiiioiiiit  ol 
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III  Stoad  ('.  Dfiwbor/  which  was  a  case  under  tlic  scventccnlh 
section  of  the  statute,  it  was  held  tliat,  in  a  written  contract  nn- 
(111'  that  section,  to  deliver,  on  a  certain  day,  goods  of  a  (hictuat- 
iiig  vahjc,  to  be  i)aid  for  by  bill  at  three  months  from  delivery, 
tilt'  time  of  delivei-y  is  of  the  essence  of  the  contract,  and  any 
aiirecment  to  substitute  another  day  must  be  in  writini^.  It  was 
not  lor  a  moment  contended  in  this  case  that  there  was  any  dis- 
tinction as  to  the  necessity  of  the  consideration  appeariiiu;  in  the 
note  or  memorandum  of  the  contract  in  writinir,  when  the  contract 
\v;is  under  the  seventeenth  section,  any  less  than  when  it  was  un- 
der the  fourth  section.  IJut  it  was,  in  fact,  conceded  all  around, 
that  nil  the  essential  parts  of  the  contract  must  appear  in  the  writ- 
iiijr.  And  the  court  held  accordingly,  that  a  contract  within  the 
Statute  of  Frauds,  without  any  distinction  as  to  the  fourth  orscven- 
toeiitli  sections,  cannot  be  proved  an  to  ani/  t-Hncittud  part  of  It, 
andjtlieiefoi'e,  *'l('arly  not  as  to  its  very  essence,  the  consideration, 
by  parol  testimony;  for  to  allow  such  a  contract  to  be  proved  partly 
by  writing,  and  partly  by  oral  testimony,  would  let  in  all  the  luis- 
cliiefs  which  it  was  the  object  of  the  statute  to  exclude. 

S(j,  also,  muler  the  seventeenth  section,  unless  the  whole  condi- 
tiuns  (jf  the  sale  appear  in  the  writing,  there  is  no  memorandum 
of  the  bargain.  In  Ilinde  v.  Whitehouse,^  where  the  auctioneer 
siiriied  the  name  of  the  purchaser  of  goods  to  the  catalogue  of 

tTiii,  ill  cusc  uf  (k'fiiult  to  iiiiike  thu  same     tlii'  |'liiiiitiH"s  doiiif,'  so  was  tin-  (^on.siiliTii- 
giioil. "  tiim  of  tlio  (k't'i'iiilaiil's  ininiiisi'  ;  uikI  if  liy 

It  w.'is  coiitcnilcil  for  tlic  lU't't'iuliint  fair  coiistiiii'tiuii  \vc  can,  iis  it  wcic,  s])!'!! 
that  tlii'i'i'  was  111)  ('oiisiiifiatii)li  lor  tiin  out  lloiii  the  ((iiitlact  that  it  was  so,  it  is 
ildVii'laiil  s  |iioiiiisc,  iiiilrss  it  was  tlint  eiioiigli.  Tiic  <Ioi'triiii'  I'oiitaiiifil  in  the 
the  |iliiiitiir  was  bouiiil  to  take  CoR'oian  cases  icffiivil  to  lias  liccii  canicil  to  tlin 
into  h\!>  service  ;  that  this  ilid  not  ap-  cxtieiiie  edj^'e  of  the  law."  I'lecisely  the 
1  Hill' in  tile  a;,'i'ee!iient,  aceoiiliiij,' to  which  same  iloctriiie  is  a])|ili,al)lc  to  i'',i,'ei ton  r. 
lie  iiiii.'lit  eiilier  Ik^  at  liberty  not  to  ilo  Mathews,  0  Kast,  :'.ii7,  under  the  17lli  see- 
so  lit  all,  oi'  he  inij;ht  alieiidv  have  done     tioii.      And   .see    Keniiiway  v.   'I'leleaven, 

C)  M.  &  W.  4'.)8  ;  r>a.stow-  v.  lieiiiiett,  3 
Cani]p.  'i'iO.  Hut  wlieie  the  deilaration 
stated  the  futuic  supply  of  goods  a.s  the 
I'oMsiileratioii,  the  court  hi  Id  that  tin;  con- 
sideration, I'ithcr  ill  c.xnress  wotds  or  by 
necessary  inipli.atioii,  niu>t  appear  on  the 
face  of  the  iiistniiiiciit,  and  that  the  fol- 
lowiiii;  rncnioranduni,  signcl  by  the  de- 
fendant, was  ilisllHirieilt  to  show  the  Con- 
sideration  alleged  in  'he  ileehiiatioii:  "Mr. 
Trice,  —  1  will  sec  yini  paid  for  f')  or  flO 
worth  of  leatlieidll  the  (Jtli  of  lleceinbcr, 
for  Thomas  Lewis,  shoemaker."  It  would 
seem,  however  from  the  nnccrtaintv  us  to 


so;  tliat  there  was  nn  inntniilitii  in  the 
written  agreement,  and  that,consci|uently, 
it  was  not  binding.  Wain  v.  Warlteis, 
J  Kast,  10  ;  .Sami(icrs  v.  Wakclield,  4  l>. 
k  .Mil.  ;V.'."),  and  Lees  i'.  Whitconib,  ,">  ISiiig. 
;if,  Were   relied   on.      I'ut   the   court   held 

that    til insiileration    wa.s    stillicieiitly 

shnuii,  und  that  it   was  not   necessary  to 

show  iiiutiialily  by  the  writing.     Tindal, 

'.  •!.,  ill  delivering  the   judgment,  said  : 

''I  think    voii   lay   ilown    your  rule  too 

ki<;ely.      The    written    agreement    must 

show  the  consideration,   but  it   need  not 

show   '  iiiutiiality.'      If  you  can    t)y  rea- 

sonahle  construction   ('ollei^t  from   it  the     tlu^  amount,  that  the  consideration  would 

fonsiilcnition,  it  is  enough.     In  this  case     be  about  a.s  o]irn  to  inference  as  it  was  in 

it  ratlnr  appears  from  tlie  woids  of  the      Newbery  v.  AnnstroiiL:,  I  .Moo.  &  .M.  3Sii, 

Loiitrnct,  mentioning  Corcoran  as  lately  in      from   the    reference   simply   to   the  "late 

the  employ  of  another  nias;cr,  th.it  he  was     emiilovment  "  of  the  tluiil  jiarty. 

Hot  at  tlie'tiiiie  of  it.s  date  taken  into  the  i  2"  P.  &  D.  417. 

phiintiirs  .siMvice.     If  .so,  it  ia  clear  that  »  7  Ki^^t,  &58,  569. 
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sale,  but  not  to  the  conditions  of  auk',  wliidi  were  not  nnncxfMl  to 
the  Oiitiilogiie,  it  was  held  tluit  th(!  ineni(»i'ii!i(liiin  Wiis  iMsiiHiciciit 
under  the  seventeenth  section.  LoimI  Kllenl)(jr.)U!:ii,  in  ddivciiii!,' 
the  jiidiri  M'ut  of  the  court,  said :  "  Su|>|>osini>'  tlie  auctioneer  lu- 
l)roker  for  sale  to  l)e  the  iiixent  of  liotli  parties,  tlie  ([uesiion  then 
is,  Has  he  made  a  nien»oran(hun  of  the  l)ar,i;ain  in  this  ease? 
and  it  appears  to  nie  tliat  he  has  not.  Tlie  minute  made  on  tin; 
catali»;^ue  of  sale,  which  is  not  annexed  to  the  conditions  of  salo, 
nor  has  any  interniJ  reference  thereto  hy  context  or  the  like,  is  a 
nierc!  meuKtrandum  of  the  name  of  a  person,  whom  ju'rhaps  we 
may  intend  to  be  the  purchaser,  (ind  of  tin'  '/i(<infl/i/  nm/  prir,'  nf 
the  ;iitoth,\\\i\{i\\  wo  may  perhaps  on  the  foot  of  such  memoraMdum 
also  intend  to  have  been  sold  to  tlie  person  so  named  in  the  eatii- 
lo<i;ue.  Ihit,  in  treatiiii^  it  as  such  memorandum  throuuhoiit.'we 
must  intend  also  (contrary  to  the  fact)  that  the  uoods  were  sold 
for  ready  liionoy,  and  imattended  by  the  circumstances  specified 
in  tlu!  conditions  of  sale.  And  the  conditions  of  sale,  thoiiiih  as 
unsiji'iied  they  cannot  be  evidence  of  the  baruain  itself,  aic  yet 
capable  of  beinj^  <^iven  in  evidence;  and  accordinii'ly  have  lieeii  so, 
as  a  part  of  the  transaction  between  the  parties,  and  in  order  to 
show  that  it  was  on  those  conditions  that  the  noods  were  sold.  I 
am  of  opinion,  therefore,  that  the  mere  writing  on  the  catalounc, 
not  being  by  any  reference  incor|)()ratcd  with  the  conditions  of 
sale,  is  not  a  memorandum  of  a  bari/dtn  under  those  conditions 
of  sale." 

Still  more  clearly  docs  Kenworthy  i\  Schofield  '  show  that  to 
satisfy  the  requirements  of  the  seventeenth  seiition  the  whole  terms 
and  conditions  of  sale,  all  of  which  go  to  make  the  reciprocal  eiuisiil- 
crations  l)etween  seller  and  i)urcliascr,  must  appear  in  the  note 
or  memorandum  of  the  bargain,  contract,  or  agreement,  si'iiied 
by  the  party  to  be  charged  thereby.  The  facts  here  were  tliat. 
at  a  sale  o*"  goods  by  auction,  certain  conditions  of  the  sale 
were  read  before  the  biddings  commenced,  l)ut  were  not  attnelied 
to  the  cat.dogne.  An  agent  for  the  defendant  was  th<!  lii.:hi'st 
bidder  fov  a  lot,  and  the  auctioneer  put  down  the  ])rice,  -C In"). and 
the  agent's  name,  opposite  that  lot  in  his  catalogue.  It  was  held 
that  the  conditions  of  sale  not  being  annexed  to  the  cataloiiiie.iio 
sullicient  memorandum  of  the  bargain  was  signed  to  satisfy  the 
seventeenth  section.  Bayley's,  J.,  judgment  is  peculiarly  in  point 
as  to  the  equal  necessity  of  the  whole  bargain,  under  the  seven- 
teenth section,  appearing  in  the  signed  note,  including,  of  coarse, 
all  that  goes  to  make  up  a^bargain,  —  the  mutual  considerations, 
—  as  of  the  whole  agreement  under  the  fourth  section,     lie  says: 

1  2  B.  &  C.  945,  947. 
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"  It  lias  been  <lt'ci(lecl  I)}'  many  cases  tliat  in  salos  of  land  hy  auc- 
tion the  iiuctioni.'cir  is  agent  for  both  the  ventlor  and  vendee,  and 
thul  such  auctions  are  williin  the  Statute  of  Frauds.  Walker  r. 
('(instable,'  Ennnersoii  v.  Iloelis,-  White  <».  Ti-octer,''  Kenieys  r. 
I'ruetor.'  Now,  tiie  language  of  (he  seventeenth  seciion  of  the 
Statute  of  Frauds  rt'luting  to  sales  of  goods  is  in  sid)stiinc<'  (be 
suine  as  that  of  (he  four(h  .•<(  'tion  relating  to  sales  (tf  bind,  th(5 
(jiffcrence  being  that  the  latter  speaks  of  an  iiijnvinrnt^Ww  hu'inci' 
(if  :i  linfiinin.  The  \v(n'd  'bargain'  means  the  terms  upon  which 
]i;iities  contract;  and  it  appeal's  liy  .-aunderson  /'..Jackson'*  (bat  in 
)i(i(i'  to  satisfy  the  statute  the  signature  nuis(  cither  be  to  some 
written  document  containing  in  itself  tho  trrtux  of  the  fmn/aln,  or 
(•Dnaccted  with  some  o(her  document  wliieb  does.  Then  comes 
lliiide  ('.  Wliitehouse,"  in  which  Tiord  Kllenborough,  af(er  (imc 
tiikiu  for  consideradon,  delivered  it  as  his  opinion  that  an  auc- 
tioneer had  not  satisfied  the  rc(iuisitions  of  the  statute  by  signing 
tlic  nnme  of  the  purcha.scr  to  the  catalogue,  that  not  being  con- 
nected with  or  referring  to  the  conditions  of  sale.  In  the  present 
case  nothing  was  said  at  the  time  when  (he  lot  was  put  up  as  to 
the  terms  upon  which  the  sale  was  to  proceed.  The  very  mischief 
rontemplated  by  the  statute  might  occur  in  such  a  case  as  this. 
There  is  abundant  room  for  fraud  and  perjury  respecdng  the  con- 
ditidiis  of  sale.  Inasmuch,  therefore, as  there  was  not  any  mcmo- 
laiiduin  of  the  terms  of  (lie  bargain,  signed  l)y  the  parties  [(hat 
is,  liy  (he  jiardes  to  be  charged],  1  think  (hat  the  case  is  within 
the  20  Car.  2,  c.  3,  §  17,  and  that  a  nonsuit  must  be  entered." 
And  Ilolroyd,  J. :  "  I  think  that  there  has  not  been  a  signature 
to  ii  memorandum  of  the  bargain  suflicient  to  satisfy  (he  seven- 
t('(Mitli  section  of  the  act.  It  appears  to  me  (hut  you  cannot  call 
that  fi  memorandum  of  a  bargain  which  does  not  contain  the  tenns 
I'f  it." ' 


1  1  R.  vt  P.  306. 

-  •!  T;iinit.  :iS. 

'    I  'I'MllMt.    2(1!". 

♦  ;!  Vis.  &  I!.  57. 
^  ■>  I!,  .^i  1'.  2:i8. 

'1 7  K:ist.  r,r,8. 

'  \Vli,iv  the  imirliascrs  nf  flour  \vrot(! 
a  n"ti' til  the  si'lli'is  siii'i'iiyiiii,'  tin'  ini.iti- 
tity,  i|niility,  iiiiil  jirii'L'  of  the  Hour,  iiiiil 
tile  si'lK'VS  iili.sWcl'iMl    tllf    note,    (li.s]inliiij,' 

iiiiiii'  (if  till'  ti'inis  of  it,  nor  nic'iitioiiiii^' 
Jiiiy  (itliiT  tiTiiis,  Imt  iissiTtiiij,' a  ]iart  pcr- 
I'liiiiaiiii',  it  was  lii'M  tliiit  flipsf  ]ia|icrs, 
t  ikon  tiiifrtlii  r,  coiitaiiicil  a  sullictioiit  iioti* 
"1  iiiiMiiiir;iiiiliun  (if   the  contract,  sij^ncd 


held  by  the  court,  Lord  Eldoii  delivering 
the  jiidfjnienl,  that  a  letter  si^'iied  liy  th(( 
ilcfeMihint'i  eiiliM  lie  eoiiiici'tcd  with  a  hill 
of  iiarrel.-.  (hlivcrrd  liy  them  to  the  plain- 
tills  hhowiii^r  ail  tile  tciins  of  tiie  ton- 
tract,  and  tiiat  tliis  .satisticd  tlic  17tli 
section  of  the  statute.  'I'lii'  eases  imc  very 
niiincroiis  wlicre  it  lias  h.cn  held,  either 
direi  tly  or  incidentally,  that  the  note  or 
iiieiiioranduni  in  writing,',  tn  satisfy  the 
17th  section  of  the  statcte,  Mlllst  show 
all  the  terms  of  the  liarei  in,  contract,  or 
a.Ljreenieiit,  and  hence  miul  show  all  that 
f;oes  to  make  up  the  nil  tiial  considera- 
tion of  the  parties   to  tin    coiitraet.      In 


ly  tlie  ]i;\rties  to  ho  eliarijed  (tlie  sellers),  .Sehneider  c.  Norris,  •_'  M,  &  S.  'J8tl,  2Sli, 
to  sati>ry  the  17th  section  of  the  statute.  Bayley,  .1.,  said;  "The  ohject  of  the 
•'iiiksnii  !'.  l,inve,  1  Hing.  !).  So,  in  Saun-  statute  was  to  protect  parties  from  lieinf» 
'lersnii  IV  ,Ia,kson,  2  15.  &  P.  238,  it  was  bound  by  contracts,  unless  it  could  be 
VOL.  II.  34 
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The  conclusions  of  law  which  we  deduce  on  the  questions  we 
liave  been  here  investigating  are :  — 


spcii  that  the  terms  on  which  they  c,;:j- 
tnictod  were  under  their  sit,'nature."  And 
see  Champion  v.  I'liimmer,  1  H.  &  1'. 
N  U.  '2.'i2  ;  Hod^'son  v.  Le  Bret,  1  Ciiinp. 
'233;  I'liillimore  V.  Harry,  1  <'uni]i.  .Oia  ; 
Coopci' V.  Sinitli,  15  Kast,  103;  Kent  v. 
lIu.si<iiison,  3  B.  &  1*.  '233  ;  Allen  v.  Beli- 
net,  3  Timnt.  16!);  Littler  v.  Holland,  3 
T.  It.  ."iyo  ;  Harvey  i'.  Orahhatn,  5  A.  & 
K.  (il  ;  Stowell  v.  Uol>inso'  ,  3  liinj,'.  N.  C. 
9'23  ;  Greaves  v.  Ashlin,  3  Cami).  4'26  ; 
Meres  v.  Ansi^ll,  3  Wils.  27')  ;  Klniore  v, 
Kingscote,  5  B.  &  C  iJ83  ;  llaii;,'hton  v. 
Morton,  5  Ir.  C.  L.  32!> ;  Uirhards  v. 
Porter,  H  B.  &  (".  437;  Smith  i».  Siirman, 
9  B.  &  C.  .'ifJl;  ("ooper  v.  Smith,  15  Kast, 
103  ;  Arclier  v.  Baynes,  5  Ex.  C'25. 

But  where  the  terms  of  the  harfj.ain  are 
stated  in  a  note  or  memorandum  in  writ- 
ing, sigiu'd  l)y  tne  party  to  he  eharged, 
even  tliough  the  contract  he  repudiated  in 
the  same  writing,  the  statutory  renuire- 
nients  are  satished.  In  Blai'khurn  on 
Sales  (2d  e<l.  p.  02),  a  doubt  is  expressed 
whether  such  a  note  or  memr)randuni 
would  he  sullii'ient  ;  hut  it  has  been  long 
since  expressly  decidtMl  that  it  is  so.  Not- 
withstanding the  high  authority  of  the 
learned  author,  we,  see  no  reas(>n  to  ipies- 
tion  the  correctiK^ss  of  the  decision.  The 
question  arose  in  iiailey  v.  Sweeting,  U 
(J.  B.  N.  s.  813,  when!  the  defendant  in  a 
letter  to  the  plaintiU's  stated  the  terms  of 
the  contrai^t,  but  de.lincd,  under  the  cir- 
C'unstanees,  to  be  bound  by  it.  The  court 
heM  that  the  statutory  evidenci!  was  fur- 
riished  by  the  letter.  Williams,  .1.,  well 
disposes  of  the  (juestion  thus  :  "  It  cannot 
for  a  moment  be  eontroverti'd  here,  that  in 
point  of  fact  there  was  a  gooil  and  lawful 
contract  bi'tween  the  I'laiutill's  and  the 
defendant  for  the  sale  of  tiie  goods  in 
question.  But  it  is  eijually  dear  that,  as 
tlie  price  of  the  goods  hargaineil  for  ex- 
oeeded  t!ie  value  of  till),  the  I'outract  was 
n(,t  an  actionable  one  unless  the  reipiisitcs 
of  the  17th  section  of  the  statute  of  frauds 
were  complied  with.  The  eHVet  of  that 
enactment  is,  that  although  tliiMV  is  a 
con'i.'iKst  which  is  a  good  and  valid  con- 
tract, no  action  can  lie  maintained  upon 
it  if  maile  by  woi.l  of  mouth  oidy,  unless 
something  el.se  lias  happened,  >:.  g.,  un- 
less there  Im!  a  note  or  memorandum  in 
writing  of  the  liargaiu,  signed  by  the  party 
to  he  charged.  As  soon  as  such  a  mem- 
omnduni  comes  into  existence,  the  con- 
tract becomes  an  nctionabh-  contract.  The 
question,  therefore,  in  the  iiresent  ca.se  is 
whether  such  a  memoianiluni  has  come 
into  existence.  It  is  jilain  to  my  mind 
that  the  terms  of  the  d'  fcrulant's  letter 


do  con.stitHte  such  a  memorandum  as  the 
statute  contemplated.      It  completely  re- 
cites  all  tin:  esseiUial  terms  of  the  lintyiin ; 
and  tlie  only  (piestion  is  whetlier  it  is  iLb 
less  a  note  or  memorandum  of  the  bargain 
beeau.se  it  is  accompanied  by  a  statiiijint 
that  the  defendant  doe.s  not  consider  liin;- 
self  liable  in  law  for  the  performance  nf  it 
There  is  nothing  in  the  statute  to  wiiniint 
tliat.      I    think   tlie    statute   is   siitislicil, 
and  tliat  the  contract  is  an  actionabliuni.. 
It  is  said  tliat  there  may  be  a  ilitliriiltv  in 
maintaining  this  doctrine,  in  coiisei|H(iiiv 
of  the  inconvenience  which  may  aris.^  fruin 
the  projierty  n(>t  jia.ssing  by  the  ccmtrart 
until  it  lias  become  capable  of  being  en- 
forced by  action.     That  may  be  true;  but 
the  same  may  be  said  as  to  part  acicpt- 
anee  or  the  payment  of  earnest  ;  ami  vit 
nobody  ever  suggested  a  doubt  tliiit  an 
action   might  be   brought  upon  a  veibii 
contract  where  either  of  these  things  lias 
taken   place.      I   entirely  agree  witji  niv 
lord   in   his   appreciation  of  my  liKitlicr 
Blackburn's   book  ;    but  after  fully  oin- 
sidering  the  iiro|)osition  wliich   has  Ixrn 
cited    from   it,    and    the   reasoning  uiiun 
which   that   j)roposition    is   based,  I  teil 
bound    to  .say  that   I  do  not  coiisjilcr  it 
.satisfactory.     The  right  of  the  detVmlan! 
to  IV,  t  an  end  to  the  contract,  if  any  sibli 
right  existed,  ought  not  to  all'cct  the  i|in,v 
tion  whether  there  v,as  a  valid  conirait  oi 
not.     There  was  a  valid  contract,  auil  tli'- 
memoraiiduni  was  a  sullicient    uiemoran- 
ilum.     The  intention  of  tlic  defcnilaiit  tn 
re|pudiate  or  abandon  the  contr.ict  caiin"t 
affect  the  i[Uestiou  as  to  the  sulliejeney  nr 
insulficieiicv  of  it."      But  in  Koiidciii  r. 
Wyatt,   2   H.    Bl.    (53,   it  was  heM,  tha' 
where  the  di'fendant,  in  liis  answer  to  ;i 
bill  in  e(|uity, admits  the  jiarol  aurceimnt, 
but  relies  Oil  the  statute,  there   the  rofli- 
sites  of  the  statute  arc  not  met.     To  liar 
hi'ld  otherwise,  or  to  hold  that  wliciv.  in 
giving    eviilence,    the    party    wlioiii  it  i- 
sought  to  charge  has  signeil  the  traiis.ri]' 
of  his  testimony,  and  thcteliy  hiis  ailiiiitinl 
tl  '  contract  so  as  to  satisfy  the  >tatiiti'. 
Would  be  to  encouiiige  perjmy  install  ef 
ineveiiting  it.      Sei'  Wlialev   v.  Ba;;iiai,  1 
Br.  1".  fas.  34.''). 

And  where  an  invoice  of  goods  lins  liocii 
received  by  the  vendee,  to  \\  hieli  ln'  nt'r^ 
by  lettiT,  and  neither  in  the  letter  imr 
invoice  are  all  the  material  terms  nf  tli'' 
oral  contract  stated,  there  is  iMt  In'ii'  a 
note  or  memorandum  of  the  haigaiii  i" 
satisfy  the  17th  section  of  the  si.itiiti' 
Thus,  in  M.'l-ean  r.  Nicoll,  7  H.  &  N 
1024,  a  verbal  jitirchiise  was  iriaije  ef 
"plate  glass  of  the  hj.st  i|uality;"  b«' 
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1.  The  terms  "agreement,"  "contract,"  "bargain"  of  the  fourth 
and  seventeenth  sections  of  the  statute  are  in  etl'ect  synonymous ; 
and  a  note  or  momomnduni  in  writing  of  such  agreement,  con- 
tract, or  bargain,  under  either  of  these  sections,  is  not  suflicicnt 
unless  oxpri'ssly  or  by  fair  inference  all  the  terms  of  the  verbal 
contnift  between  the  parties  to  it  appear  in  such  writing. 

•2.  The  consideration  of  tlie  agreement,  contract,  or  itargain  be- 
ing that  wl)ich  is  given  or  to  bo  given,  or  done  or  to  be  done,  by 
one  of  the  r-arUes  lo  the  contract,  for  that  which  is  given  or  to  be 
given,  or  done  or  to  be  done,  by  the  other  {>arty  to  the  contract ; 
the  consideration  is,  therefore,  of  the  very  essence  of  the  contract, 
and  must  be  expressly  stated,  or  by  fair  intVrencc  appear  in  the 
written  n(jte  or  memoranduui,  whether  under  the  fourth  or  seven- 
toontli  section  of  the  statute;  otherwise  there  is  no. note  or  uicm- 
urandiun  of  the  contract  such  as  is  required  by  these  sections  ; 
tlic  essential  thing  necessary  to  constitute  an  agreement,  bargain, 
or  contract  at  all  under  these  sections  not  appearing  in  the  writ- 
ing, as  it  must  do  in  order  to  show  what  such  agreement,  bargain, 
or  contract  is. 

o.  As  the  note  or  memorandum  in  writing  of  the  agreement, 
liurgain,  or  contract  is  recjuired  by  the  statute  to  be  signed  only 
by  tlio  party  or  parties  to  be  charged  by  it  ;  such  note  or  nv  • 
ran(huu  in  writing  is  suHicient  if  signed  by  the  party  or  parties 
wliuni  it  is  sought  to  charge  under  such  contract,  bargain,  or 
agreenteut,  if  the  parties  thereto  and  all  the  terms  of  the  contract 
ajipear  in  or  by  such  note  or  memorandum  in  writing,  even  though 
it  1)0  not  alsu  signed  \)y  the  other  party  or  parties  to  such  con- 
tract ;  the  assent  of  such  other  party  or  parties  thereto,  or  the 


tlnTP  was  no  reference  to  tliis  either  in 
till'  iiiviiii'e  or  in  tlie  vi'idei's  letter  iio- 
kiiii«liil;,'iiij,'  re.'cipt  of  the  invoiee.  It 
WIS  liild  lliat  tile  vei|ilisiles  of  tlie  stiltlltci 
wiir  nut  met.  I'olloek,  C.  H.,  said  ;  "  We 
ail  tliiiik  that  the  ini'iiioiandiini  must  eon- 
t:iiii  11/7  III,-  ttfiiis  iif  l/ir  fiiutiiirt.  Now, 
the  iiivciiee,  taken  with  the  answer,  does 
lint  c'liilaili  all  the  terms  of  the  roiitiart. 
X'l  ilulllit  eases  have  deiidid  that  an 
iiiviiice,  resiionded  to  t>v  a  signed  K'tter, 
may  funii  a  nieinoiandiini  to  satisfy  the 
statute  (if  frauds.  Hut  in  those  eases  it 
WIS  li(^l(l  that  the  inemnrandum  must  eoii- 
tiiill  all  the  ti'rms  of  tlie  eoiitraet  ;  an'! 
the  iliV(.iie,   taken    uith    tlie   answer,  dues 

nut  i'iiiit;iiii  all  the  terms  of  the  eontra't, 
aii'didfli;;  to  the  evideliee  of  the  lilaint'lf. 
One  term  of  the  eontract,  relating  to  the 
quiility  (if  the  glass,  is  not  mentioned  in 
till'  invdic"  at  all  ;  iinil  na  tlie  inonioran- 
iliini  slididd  eontiiin  all  fhft  terms  of  the 
tontract,  we  cannot  hold  that  the  statute 


of  fraui'.s  has  heen  comjilied  wit'  .  W(> 
are  hrxt  to  iminire  what  was  the  real 
contrnet,  and  then  whether  the  invoice 
and  answer  together  furnish  a  meinoran- 
duni  of  what  was  the  real  eontnut.  We 
e.innot  hold  that  it  dues,  for  the  reasons 
I  have  stated.  It  is  to  lie  regretted  that 
\\i'  should  he  under  tl'e  iieies>iiy  of  en- 
teiing  u|Min  such  fre'|iieiit  instances  of 
non-i'olii|iliiinee  with  the  statute.  The 
eases  have  gone  very  far  in  imttiiig  the 
emiespoiidenee  of  |iailiis  tngetlier  ami 
eiiiistiliilitig  a  nii'iiioraniiiini  to  satisfy 
the  statute.  But  1  think  we  shoiihl 
nut  he  always  searihiiig  for  ,s,,niething 
ei|iiivalent  to  a  meuioriiiidurn  ;  and  in 
this  ease  certainly  we  emild  not,  >t!  any 
[irii'ieijile,  hold  that  any  had  In  en  si. own." 
I'liit  the  |)rinii|ile  decided  hy  liailiv  C. 
Sweeting,  i»  C.  i'>.  N. ."..  [\V.\,  itai'd  nntr, 
was  ii|i]iri)ved,  and  that  ea.sn  wiis  aliiriued. 
See  Simmons  v.  The  Southeas'ern  J!y. 
Co.,  7.1ur.  N.s.  851. 
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mutimlity  between  the  parties  with  respect  to  the  contract,  bar- 
gain, or  agreement,  being  open  to  be  shown  dehors  the  note  or 
memorandum  in  writing. 

4.  Obviously,  then,  the  mutuality  in  a  contract  is  essentiiilly  a 
different  thing  from  the  consideration  of  a  contract ;  the  i'ornier. 
iis  we  have  seen,  being  capable  of  being  shown  by  extrinsic  evi- 
dence, while  the  latter  must  appear  in  or  by  the  writing. 

All  these  propositi(jns  are  thoroughly  well  settled  by  the  Endisli 
eases  which  we  have  examined,  and  rest,  wc  tliinic,  on  an  entirrlv 
sound,  logical  basis.  Jhit  many  of  the  decisions  in  this  cuuiitry 
are  not  at  all  in  accord  with  the  above  stated  propositions;  but, 
as  we  have  intimated,  ante,  in  a  nnmln'r  of  the  States  it  has  bwu 
professed  to  be  hold  that  the  consideration  need  not  be  stated  in 
the  note  or  memorandum  in  writing  of  the  contract,  bargain,  (ir 
agreement,  which,  by  the  statute,  is  required  to  be  signed  by  the 
party  to  be  charged  by  such  contract,  bargain,  or  agreement.  Wo 
say  advisedly  "professed  to  be  held,"  because  we  think,  that. even 
in  the  States  wlierc  the  courts  have  most  strongly  professed  to 
hold  that  the  consideration  need  not  appear  in  the  written  note  or 
memorandum,  in  order  to  satisfy  the  statute,  tliey  are  most  incuu- 
sistent  and  contradictory  in  their  holdings  on  the  subject.  Wu 
thinl<,  further,  that  if,  in  any  of  the  States,  it  were  really  and  [icr- 
sistently  held  that  the  ct^nsideration  need  not  appear  in  and  bv 
the  writing,  they  wotdd  thereby  virtually  repeal  the  statute.  And 
in  those  States  where  they  have  enacted  a  statute  of  frauds,  and 
then  have  gone  on  to  provide  that  the  consideration  need  not 
appear  in  the  writing;  it  seems  to  us,  that  tl.oy  simply  cnatn 
that,  on  the  one  hand,  certain  contracts  must  cvidoiu'i'd  liv  a 
note  or  memorandum  in  writing;  and  then,  on  the  other  lianL 
further  enr  jt  that  such  contracts  need  not  be  evidenced  m  writinir. 
inasmuch  as  the  very  ingredients  without  which  they  are  not  con- 
tracts at  all  net'd  not  be  shown  by  the  writing. 

"We  shall  direct  attention  to  some  of  such  statutes  by  iiml 
by.  We  shall  now  point  out  what  we  think  are  the  contradictions 
and  absurdities  in  the  eases  of  some  of  those  States  which  prnlcss 
to  hold,  that,  under  the  statute,  the  consideration  need  not  be  stated 
in  the  writing.  Tiie  leading  ease  for  the  doctrine  that  the  mn- 
sideration  need  not  appear  in  or  by  the;  note  or  memoraniiuiii  in 
writing  is  l'a(d<ard  r.  Riidiardson  ;  >  the  head-note  of  which  i>:  -A 
promise  to  pay  the  del)t  of  another  in  writing,  and  signed  liy  the 
party  intending  to  be  bound,  is  a  sulhcient  compliance  wiili  tl'c 
Statute  of  Frauds,  without  any  recital  in  the  writing,  of  the  con- 
sideration upon  which  the  promise  is  founded." 

»  17  Mass.  122. 


rauds,  ami 


111  wriiiiiir. 
•0  nut  i;ou- 
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In  this  case,  the  first  mistake  apparent  is,  that  the  Massachu- 
setts statute,  which,  in  effect,  like  that  of  21)  Car.  2,  c.  3,  enacts 
that "  No  action  shall  be  hrouj^ht,  whereby  to  charge  the  defendant 
u|ii)n  any  special  promise  [\vliicli,as  we  have  seen,  »H/»m,  imports  a 
consideration,  as  do  contract,  agreement,  bargain,  sale]  to  answer 
for  the  debt,  defaidt,  or  mistloings  of  another  person,  unless  the 
iOlircincnt  upon  ivhich  siwh  avfloti  shall  be  brow/ht,  or  some  mera- 
oiaiiiliun  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
luirty  to  be  charged  therewith,"  etc.,  is,  it  seems  to  us,  deprived  of 
luiicliof  its  clear  legal  force.  As  no  action  will  lie  u|)on  an  agree- 
jiK'iit.  or  s|)ecial  jiromise,  which  is  without  consideration  ;  and  as 
till'  statute  recpiires  that  the  agreement  (/.  <'.,  the  whole  agree- 
11.  ;  u/)on  which  the  action  shall  be  broiiijht),  or  some  note  or 
lueiuoiandum  of  it  (^i.e.,  of  the  tvhole  a</reenii;nt  upon  which  the 
artimi  s/kiU  be  brought)  shall  be  in  writing,  it  seems  to  us  clear 
that  if  the  writing  fail  to  contain  one  of  the  most  essential  parts 
of  the  agreement, — its  very  foundation,  the  consideration,  —  there 
is  no  written  statement  of  the  agreement  upon  zvhich  the  actiiM  is 
lr"i(;iht,  nor  note  or  memorandum  in  writing  of  such  agreement. 

ill  Packard  v.  Richardson,^  it  is  elaimed  by  i*arkcr,  C.  J.,  that 
tJK'  terms  in  the  statute  mean  nothing  more  than  jiromise  or  en- 
gageineiit,  and,  therefore,  all  that  is  reipiired  is  a  statement  in  writ- 
introf  the  promise  or  engagement.    It  might  be  enough  to  say  that 
it  is  not  this  that  the  statute  requires;  but,  rather,  that  the  agree- 
ment, or  a  note  or  memorandum  of  it,  and  not  of  the  mere  promise 
or  midcrtaking,  is  what  the  statute  retpiires  should  be  in  writing. 
I!iit.  as  has  been  pointed  out,  supra,  in  reference  to  the  English 
statute,  so,  in  the  Massachusetts  statute,  in  the  same  section  in 
which  it  is  there  enacted  as  al)ove,  a  similar  enactment  is  made 
in  reference  to  a  contract  for  the  sale  of  lands.     How  then,  as 
has  lieen  well  asked  by  one  of  the  Kiiglish  judges,^  would  a  mem- 
oiaiiiliuu  of  a  contract  for  the  sale  of  lands  appear,  in  which  there 
was  no  note  of  the  consideration  ?     As  the  consideration  here  is 
siiii|ily  what  the  one  party  to  the  contract  is  to  get  for  what  the 
other  party  is  to  give,  the  note  or  memorandum  of  '*tiie  contract" 
which  contained  no  reference  to  the  consideration,  would  be  no 
note  or  memorandum  of  a  contract  at  all.     It  would  Ite,  (ui  tiie 
one  hand,  nu'rely,  "  I,  A.,  agree  to  sell  !>.  my  lauds,"  without  stat- 
ini:  either  price  or  terms  ;  or,  on  the  oIIkm-  hand,  "  I,  15.,  agree  to 
pay  .V.  •slOOO,  in  six  months  with  interest,"  without  stating  for 
what  tliis  was  to  be  paid,  leaving,  in  either  ease,  against  tUv.  letter 
ami  s|>iiit  of  the  act,  virtually  everything  that  the  act  rc(pure3  to 
1)0  in  writing  to  be  proved  by  parol. 


'  17  M;i.s.s.  ut  p.  130. 


'^  Riivli'y,  .1.,  in  Snumlrrs  v.  Wakdifld, 
4  B.  &  am!  595,  GOl.     Suu  ant.;  p.  52J,  n. 
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Were  the  same  principle  carried  out,  —  which,  as  we  will  show 
presently,  has  not  been  done  by  either  the  Massaclnisetts  court 
or  by  those  courts  in  tlie  other  States  in  this  country  which  hiive 
professed  to  follow  the  principle  of  what  we  think  is  the  uttcily 
untenaljlo,  illogical  case  of  Packard  v.  Riehanlson,'  —  with  cases 
coininu;  under  such  a  section  as  the  seventeenth  of  "29  Car.  '2,  v.  3. 
and  that  section  would  be  absol'  tely  repealed  ;  not\vithstau(liii<: 
the  erroneous  statement,  to  which  we  have  |)reviously  referred,  in 
.Smith's  Leading  Cases  in  England,  and  in  I'arsons  on  Contiiiet.s 
and  in  the  American  Notew  to  Benjamin  on  Sales  in  this  couniry, 
that,  under  the  Knglish  decisions,  the  consideration  for  "  tlie 
agreement"  had  to  be  stated  in  the  writing  under  the  fourth 
section,  but  that  the  consideration  for  "  the  l)argain"  had  nut  to 
be  stated  in  the  writing  under  the  seventei!nth  section. 

Parker,  C.  J.,  in  Packard  v  !?ichardson,-  (juite  correctly  sug- 
gests, as  we  have  shown  ^  is  the  case  unciuestionably,  that  there 
is  no  material  distinction  to  be  taken  between  the  term"aLrroe- 
raent "  of  tlie  fourth  section  and  '"bargain"  of  the  seventeeutli.* 
But  while  thus  far  right,  all  his  reasoning  in  connection  tln'iewitli 
is  manifestly  unsound.  His  idea  seems  to  oe  very  m;ich  as  Lord 
Kllenboroiigirs  first  and  erroneous  impression  in  Hgertou  i'. 
Mataews^  'leenxs  to  have  been  :  that,  to  satisfy  the  fourth  section 
of  the  statute,  according  to  the  holding  in  Wain  :\  Warlters.^ 
not  oniv  the  consideration  for  the  contract  must  ap!;<-iu-  i>\  the 
writing,  but  that  the  agnrefiatlo  mentiiiin  —  the  mutuality  of  the 
parties  to  the  contract  —  must  also  appear  by  the  writing.^    This. 


1  17  Mass.  1-22. 

2  Ibi,L  at  p.  1151. 

*  Anti\  p.  505  f.t  scq. 

*  .See  also,  ti)  the  saiin!  cfTfot,  Hunt  v. 
Adams,  5  ilass.  358,  3G0,  jjcr  I'arsoiia, 
C.  J. 

*  6  Kiist,  307. 
8  5  Kiist,  10. 

'  In  Tarkaitl  v.  IliclmnUon,  17  Mass. 
12'2,  tliii  iictiDU  was  liy  tin;  iinlnrscL'  of  a 
jnoniissoiy  note,  on  an  imlorscniLMit  on  tl'.o 
noti'liy  tilt' ill  Irnclaiit.s,  asfoilov.s:  "Wnai'- 
knowli'ilj;!'  oiiisi'lvcs  to  lu'  lioMi'n  a.s  -iuivty 
for  tlif  |)ityiiu'nt  of  tin-  .within  iioti-."  Had 
this  indoisi'ini'nt  '^■■i-n  inadt;  ooiionrrtiitly 
with  the  niiikinn  of  tho  note,  it  is  clear 
that  no  o*.'iii'i'i'oi>.,i<k-i,ili"i>  tlv:M  that  wliii'h 
was  i'-.sTolvi'd  in  tin?  note  itsi'll  would  have 
bn'ii  neci'^siry.  In  another  case  decidcil 
in  the  .^'assal'hlls('tts  court,  Hunt  v. 
Adams.  5  Muss.  ;55S,  it  Wius  held,  I'arsons, 
C  .1.,  dclivciinLC  till'  jud^jmi'iit,  that  such 
an  undiMtakinLC  was  not  a  collaterid  umler- 
tiikintj  to  pay  the  debt  of  another,  hut  was 
an  oiij;iiial  nndertakiiii,' ;  the  .surety,  in 
effeut,  being  a  joint  and  several  prunjisor 


with  the  maker  ;  tlie  considenition  to  Mii  1 
the  :«irety  lieing  apparent  on  the  fine  of 
the  note,  bein;(  thi^  credit  i,'iven  to  the 
lirineii-vil  by  the  pvoiuisei.  for  ihevahu're- 
eeived  (.f  iiim.  In  Bickford  v.  r.jbbs, 
8  Ciish.  l')4,  in  an  action  on  a  iruaniiity 
on  a  iiroiiii^sory  note,  it  was  held  tiiat 
where  the  j,'uar!inty  is  inatle  afti' •  tiu'  note 
has  been  'nade,  lielivered,  and  leceive'l  iis 
a  complete  contract,  the  i»iiaianly  i^  tlili 
a  collateral  promise  to  the  note,  mid  .iili<- 
tinct  i.'onsiileratiiii  for  the  j;uaranly  must  1)^ 
jircved.  But  when  llie  jfuaraiity  is  riiii'i'' 
on  the  note  before  its  delivery  l)y  llie  nnk't 
to  till'  ]iromisee,  it  must  be  dc'Illeii  111  I* 
done  for  the  benefit  of  the  maker,  to.iilltn 
the  streiifjth  of  the  note  and  to  indii 'e  llii' 
jiromisee  to  take  it  and  advance  his  nioni'V 
on  it  ;  and  no  other  conslderatinti  is  li'ih's- 
s.Tiy  than  the  credit  thus  c;i\en  to  thi- 
maker.  .See  Benllial  i\  .Fudkins.  i:i  M.'t. 
2t)5 ;  Uoiiinson  i:  Al«'ll.  17  old'.  '^''•: 
<'hami>ion  v.  (irillith,  l:{  (»hio,  •22'*  ;  dl- 
burn  r.  Avnrill,  ;iO  .Me,  310;  CiiliL'liiiH'. 
noardmaii,  20  .Mr.  7'J  ;  .'siinons  r  Su^rV: 
36  N.  11.  73  ;  Draper  v.  Snow,  Jo  .\.  V. 


(I? 


orrcctly  siig- 
y,  tluit  there 
term  "  »!-'i'ec- 
sevcntooMth.' 
Ion  tlu'iL'with 
iiach  as  Lord 
KiTfrtoii  '.'. 
fo\irth  section 
IK  Wai-lt.'i-s.'i 
[ip;-„-iii-  i»y  the 
ituiiUty  of  tho 
ritius?.'     'Hiis. 

iisiiliT.ition  to  I'inl 
,.|U  on  tlii>  i'iiie  of 
re.lit  j^iv.'ii  to  the 
^,M'  for  the  viilui'  re- 
iii'kl'onl  I'-  '•>'''**' 
tioii  on  a  i;ii.ir;imy 
it  Wiis  lu'M  that 
i'ii;i.l<'  at'tis-  the  nolo 
:f(l,  aiiil  ii'irivo'l  iV. 
ic  ffUiiiuMty  is  tli>n 

th^noti-,  ;\ii.i  .I'li- 
till.  j>ii;iriiiilv  must  1»' 
ir  ifuiiraiity  is  m^i'l'' 
|,.liv.M'vliv'tli'''i'i'^''' 
list  hc'.lr.'Mnni  I'-  '"■ 

th.-iiiiik.T,  to.pllt" 
ito  iiinl  to  iii.lu  ■'■  '.li" 
„lttilvaii.fliisiii"n''y 
„iwiil<'iMtioii  isi.i'C'v 
;   thus    trivt-n    t-  tiK 

,-.  .lu.lUilis.  ^■^>  >'■■!■ 
.\M1.  I"  ohi...  :<■■■' 
,  i;{  Ohio.  •.!•>  ^  '■■ 
Mti.  3tO;  (;iUi::li>'i'" 
•y  ;  Simons  r.  M;"'';' 

iT   V.  SlinW,  'i"   N'   >■ 
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next  to  the  error  of  misconstruing  the  word  "agreement"  in  the 
5tiitiite.  is,  we  tliink,tlie  leading  error  in  the  decision  of  Packard  v. 
Kiclianlson.^  Thus  Parker,  C.  J.,  there  says :  '•  In  the  ease  of  Eger- 
toii  /'.  Mathews''^  it  was  decided  that  a  meinoranthun  ootitainiiuj only 
ijiie  xi'li'  of  the  fxtn/ain,  and  without  any  consideration  expressed, 
wassulHeient.  When  this  case  came  before  Lord  Kllenl)on)ugli,at 
itisi  jiriiiii,  he  tliouj^ht  it  governed  by  Wain  v.  Warlters  ;  and  it 
is  certainly  dillicult  to  perceive   a  ditl'ercnce   between  the  two 


;;:il ;  M.uirow  v.  Diuhani,  3  Hill,  581 ; 
lii;;^'iiis  r.  ^\'lltsoM,  1  Mich.  428  ;  Ciiiiiii- 
IhU  v.  KiKiiiis  l.'i  I'u.  St.  27  ;  Klein  v. 
Cimin,  14  HI.  'J^r  ;  Kich  v.  Hatlia'A-ay, 
Ij  lil.  'oi>i-  111  "I";  .st'iisc,  an  indor.senient 
of  a  iiuti:  or  hill,  or  the  acceptance  of  a 
iFill,  is  a  collatfral  undertaki:));'  to  j)ay  tiie 
dflit  ofanotliiT,  but  till'  co..  i  .atioli  for 
tilt' nutc  or  hill  is  .sulliiient  'o  su.stain  an 
attiuii  ajiuiiist  the  indorser  or  accejitor, 
iKitwitli.--laiulinf,'  the  statute  of  frauds. 
So.'  halioi^,'  V.  I'l'ytoM,  -1  Wiieat.  3S5.  In 
tlii.--  lasi',  Story,  .1.,  said  :  "An  accejptani'e 
i.»  Hut  a  collateral  en};a;,'i'Uient  to  jiay  tiie 
di'ht  of  another.  It  is  an  ali.solute  en- 
(,'iii;'iiulJt  to  |iay  the  money  to  the  holder 
111  tbi'  hill  :  and  the  enj,'af,'einents  of  all 
till'  other  iiartics  are  merely  collateral, 
Pi-iind  fiieii,  every  acceptance  atl'ords  a 
|ircbiuiiiition  of  funds  of  the  driver  in 
tlif  haiuLs  of  the  aeci'iitor  ;  and  is,  of 
itself,  an  e.\|iress  approiuiation  of  those 
funds  for  the  use  of  the  holder.  The 
ci.'.u  may,  indee.j,  he  otherwise  ;  and  then 
till' acdiitoi,  in  fact,  jiay.-i  the  (lelit  of  the 
dr.iwer ;  hut  as  lictwein  hini.self  and  the 
]iayee,  it  is  not  a  collateral,  iiut  an  orif;i- 
nal  and  direct  undertakinj;.  The  (layee 
acot'iit  the  acceptor  as  his  delitor,  and  he 
cannot  resort  to  the  drawer  but  uimn  a 
fiiihne  of  due  paynielit  of  the  hill.  The 
engafjiiiiiiit  of  the  drawer,  therefore,  may 
limrc  iiroperly  he  termed  collateral.  Yet 
it  lias  heen  held,  that  deht  will  lie  in 
faviirof  a  iiayee  aoain^t  the  drawer  incase 
of  iii)n-|iaviiient  tiv  the  accejilor.  llond's 
C;w,  ,Salk.  -J.'i  ;  llod^'i  s  v.  Steward,  Skin. 
Iil6.     And   see    Hishop    c.   Vourii,',  2    U.  & 

p.  78."  .So  in  I'isher  v.  lieckwith,  l'.»  Vt. 
lil,  !!4,  the  couit  said  :  "  it  is  olijerteil  to 
the  aiif'ptance  thiit  it  was  an  unilertakiiif^ 
t'M'ay  tie- deht   of  aliothrr,  viz..  the  deht 

111  W Iiiian  to  the  |ilaiiitill',  and,  lieino  liy 

piirol  ainl  not  in  writi'ii;,  was  void  under 
tile  statute  of  frauds;  lliat  it  Was  f,'ive'i 
withmit  ninsiilcratioii  ;  and  that  it  was  a 

'"li'liliiiiial    or    partial     ai ptain'e,    ainl, 

thiivfiiiv,  variant  from  the  declaration, 
it  i>  not  disputed  that,  at  common  law,  a 
pmol  or  oral  acceptance  of  a  hill  may  he 
-utiiiient  and  hindini,'.  Nor  am  1  aware 
th.1t,  in  an  ordinary  case,  it  was  ever 
lii'lil  to  he  a  contract  within  the  statute  of 


frauds.  Most,  if  not  all,  the  rejiorted 
decisions,  adjudoiro  such  an  acceptance 
good,  have  heen  ^^uhsel|Uellt  to  the  Kiig- 
lish  statute  of  I'lauds.  Kr>kiiie  v.  Mur- 
ray, 2  Str.  SI 7  ;  Lumley  v.  Talnier,  2  Str. 
10(10;  Sproat  V.  Matthews,  1  T.  U.  182; 
and  many  others.  It  is  the  conmion  jire- 
sumjition  that  a  hill  of  exchange  in  th« 
u.-<inil  form  is  drawn  on  account  of  some 
indehtedness  from  the  di'aweu  to  the 
drawer.  Vere  r.  Lewis,  li  T.  11.  182  ;  Sy- 
mons  V.  I'aiinenter,  1  Wils.  185  ;  .s.  r,  in 
error,  2  Br.  1'.  ('.  4:5  ;  Chittenden  t'.  liurl- 
l.urt,  2  Aikens  (Vt.),  i3;{.  And  in  tlis 
present  ca.se,  that  ]iresuniption  i>  conlirmed 
liy  evidence.  It  tollowf.  that  the  defend- 
ant's acceptance  was  rather  an  undertak- 
ing to  pay  his  own  ihhl  to  Woodman,  thati 
AVoodman'sdelit  to  the  |iiainlitl  ;  ah  hough 
such  a  payment  of  the  foinicr  might  oper- 
ate as  jiayment  of  the  latter  also."  In 
Packard  v.  HichanUoii,  17  Mass.  l'J2,  the 
guarantee  .M'cms  to  have  heen  given  snh.se- 
ipH'Iltly  to  the  making  of  the  lioti'.  lint, 
indeiiendeiit  of  thi>,  the  case  may  liave 
lieen  ipiite  well  decided,  and  yet  all  the 
e.xtra-jndiiial  reasoning  which  it  contains, 
and  which  is  .so  repngiiaiit  to  the  long  un- 
hroken  decision  of  the  Kngli>h  cases,  from 
AVain  r.  Warlteis,  5  Kasi,  lo,  and  Kgerton 
V.  Matthews,  ()  Kast,  3(i7,  down,  he,  as 
■we  think  it  is,  entiiiiy  unsound.  It  is 
really  admitted  by  rather,  ('.  ,1.,  in  Tack- 
ard  V.  liichaidMm,  17  Mass.  at  p.  128, 
that  the  undi  itakiiig  of  the  defendant  was 
an  origitial  atid  not  a  collateral  one  ;  and 
hence,  on  that  gioiuid,  was  not  vithin  the 
statute  of  frauds  at  all.  it  therefore  fol- 
lows that  ail  the  leasonilig  in  the  case  rel- 
ative to  the  non-nercssity  of  tiie  note  or 
meniorandutn  in  writing,  .showing,  as  the 
statute  rei|uires  that  it  should,  ».,;  har- 
g.iin  01  contiact,  or  agiemieiit,  is  thus 
confessedly  merely  aljilir  ilu'ln  ;  and, 
therifore,  is  woitliy,  even  iti  the  Massa- 
cluiM'tts  court  itsili,  (inly  oi  siiih  weight 
as  that  to  whirh  tlie  soiitidiicss  or  other- 
wise of  the  reasoning  miitlrs  it  ;  which, 
as  We  have  already  intimated,  we  tiiink  is 
verv  little. 

i  7  Mass.  122. 

2  ti  East,  307. 
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cases.  ...  If  the  technical  meaning  of  the  word  arfreement  made 
it  necessary  to  insert  the  consideration  in  a  collateral  j)romisL'  to 
pay,  why  not  the  word  barijaln  also,  as  Lord  Elh-nljorou^h  at  lirst 
supposed?  But  the  court,  Lord  Ellcnhoiough  consenting,  over- 
ruled the  decision  at  nisi  prius,  and  decided  that  a  contract  tor 
the  sale  of  goods  was  valid,  without  any  consideration  expressed 
in  the  contract," 

This,  as  we  have  shown  in  our  previous  examination  of  tlir 
Engli.sh  cases,  is  altogether  an  inaccurate  statement  of  them.  In 
Wain  V.  Warlters  ^  there  was  no  consideration  shown,  the  proinisi' 
being  simply  to  pay  the  amount  of  a  bill  on  Hull.  There  was  lieiv 
neither  consideration  nor  nmtuality  shown.  This  ca.se  was  uudrr 
the  fourtli  section  of  the  statute,  and  the  writing  was  held  insiilH- 
cient  to  satisfy  the  statute.  In  Egcrton  y.  Mathews^  the  considera- 
tion appeared  in  the  writing,  but  not  the  mutuality.  Lord  KIliii- 
borough  seems  at  first  to  have  been  of  opinion  that  botli  wnv 
necessary  to  be  shown  by  the  writing.  The  consideration  for  tln' 
defendant's  promise,  as  stated  in  the  writing,  was  "  30  bales  of 
Smyrna  cotton,"  for  tvhich  (showing  the  consideration)  the  de- 
fendant was  to  give  the  plaintiff  19(/.  per  lb.  Here,  then,  was  a 
clear  statement  of  the  entire  contract,  bargain,  or  agreement,  in- 
cluding a  statement  of  the  consideration,  the  price  to  be  paid  beiii!; 
the  considerati  'n  for  th»^  cotton  to  bo  received,  the  cotton  to  be 
received  the  consideration  for  the  price  to  be  |>aid.  Lord  Ellen- 
borough  here  himself  s! lowed  that  mutuality  was  not  nccessan 
to  be  shown  by  the  writing,  and  that  the  bargain,  which  showeii 
the  consideration,  was  sl'own  in  and  by  the  writing.  Ilis  langiiairo 
is,  the  italics  being  his  own  :  "  The  words  of  the  statute  were  satis- 
fied if  there  were  '  notes  or  n^.emorandum  in  writing  of  the  Ur- 
f/ai)i,  signed  %  the  pdrties  to  be  chanfed  hif  such  contract.^  >ind 
this  was  a  memorandum  of  the  bargain,  or  at  least  of  so  miioli  of 
it  as  was  sullicient  to  bind  the  parties  to  be  chartfcd  theretvith,mv\ 
whose  signature  to  it  is  all  that  the  statute  recpiires."  Tliat  i.s 
the  whole;  bargain,  including  the  con  "deration,  is  shown;  l>iit  tlie 
statute  does  not  rerpiire  that  the  mutuality  shall  V)e  shown  in  the 
writing,  which  logically  and  conclusively  can  only  bo  dono  liy  tlic 
writing  being  signed  by  both  parties  to  the  bargain,  contract,  or 
agreement ;  and  that  the  statute  does  not  require.  Hence  it  was 
held  in  this  case,  under  the  seventeenth  section,  in  perfect  consist- 
ency with  Wain  v  Warltcrs,^  under  the  fourth,  that  the  statutory 
requirements  were  complied  with.  Stadt  v.  Lill,*  following  tliose 
cases,  was  decided  by  Lord   EUenborough,  whose   decision  was 


>  5  East,  in. 
»  6  Kast,  307. 


«  5  Eiist,  10. 
♦  9  East,  348. 
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afTirmcil  by  the  full  court,  and  is  in  perfect  accord  with  both 
Wain  ('.  WarUors  and  Kgerton  v.  Mathews.  Here  the  case  again 
was  under  tlio  fourth  section,  and  the  writing  was,  '"  1  guarantee 
the  payment  of  any  g(jods  which  J.  Stadt  delivers  to  J.  Nichols." 
It  was  held  that  this  note  or  nienioranduni  in  writing  nu  t  the  rc- 
qiiiit'iucnls  of  the  fourth  section  of  the  statute,  and  siiowed  the 
••  aLiiet'Uicnt "  under  which  the  defeiulant  was  to  i)e  charged. 
His  promise  to  pay  wixa/ur  the  goods  to  be  furnislicd.  'I'lio  con- 
sideration hero  again  was  shown,  but  not  the  mutuality.  Ibit  it 
iri  thf  foi-mcr  that  the  statute  rtMiuires,  and  not  the  latter,  as  in 
eti'oet  was  held  in  Kgert(m  v.  Mathews. ^  The  still  later  case  of 
>aiui(lt;rs  v.  Wakelield,'-^  which,  in  its  facts,  is  virtually  identi- 
cal willi  Wain  v.  VVarlters,^  followed  and  allirmed  the  decision  in 
tills  latter  leading  case.  And  in  Laythoarp  v.  liryant,*  in  perfect 
harmony  with  all  these  cases,  it  was  at  last  definitely  and  ex- 
l)rcs>ly  held  that  though,  under  the  statute,  the  consideration 
must  appear  by  the  writing,  the  mutuality  need  not  do  so  ;  Tiiidal, 
C.  J.,  pointing  out  the  confusion  whicli  exists  in  mistaking  the 
imitiKilihi  of  claims  as  the  consideration  of  the  agreement.  Wo 
think  the  failure  of  the  court  in  Packard  v.  Richardson''  to  under- 
stand the  holding  of  the  English  cases  which  they  were  examin- 
ing, loaves  the  obiier  dicta  in  that  case  unentitled  to  the  slightest 

Wt'ilillt.'^ 


1  fi  Kiist,  307. 

^  4  n.  &  Al.l.  595. 

»  r.  I'.i-t,  10. 

*  li  Uiiii;.  X.  C.  735. 

»  17  Mass.  122. 

«  W'l'  iioli.'i'  that  tlip  editor  of  tli<'  Miis- 
sa('.">|.tts  IJciHiiis  (imI.  oI'  18ti4)  in  liis 
ii'itcs,  17-1'.»,  to  I'iiikiinl  v.  llirljiiiilson, 
17  M^iss.,  jp|).  l;5(i-i:!2,  imints  out  tlic  lul- 
Imcv  (it  tlic  fciiiit  in  tiifir  iciisoiiinj,'  in  tiiiit 
casi-  as  ri';,'!ii-ils  tli(!  iiossiliility  of  an  mjirr- 
moil  hr'\\\y^  set  out  in  wliic-li  no  roiisiilcia- 
tidii  M|i|"Mis  :  aTiil  in  tln'ir  failure  to  iiotici; 
till' ilisliintion  lictwt'cn  Wain  i\  Wailtcis, 
fi  K.Mst,  10,  iind  Kudton  r.  Mathi'ws,  ti 
i'.ast,  ;!o7,  in  liotli  of  wliicli  lasrs  lie  cor- 
riM'tly  say-i  "  the  sann'  ]irini'i]ili'  was  a|i- 
plii'il."  for  iMsi's  in  wliirli  ilic  nhiicr 
iliei.i  in  I'ackanl  v.  Kiilianlson,  17  Mass. 
122,  an'  ailopti'it,  see  Saf,'('  v.  Wilcox,  tj 
Ciiiii.  SI  ;  IJ.'fd  I'.  F.vans,  17  Oliio,  1'2S  ; 
ii'W  r.  Ki'Uiliall,  2  M.Lcan,  1();»  ;  Tufts 
f.  Tufts,  :i  Woo.ll).  &  M.  ir.i) ;  Miller  v. 
.'nine,  1  |),.v.  &  li.  (N.  C.)  Iii3.  An.l  see 
Viulrtt  V.  I'atton,  .')  Craneh,  142  ;  Levy  v. 
M.nill,  4  (Ireenl.  189;  Cilli.ijlian'  v. 
I'Miar.lnian,  2i*  Me.  7'.):  Halsa  v.  Halsa, 
S  Mo.  :{o:S;  I!,.,,,,  ,..  Valle,  2  Mo.  V2C,  ; 
Smith  r.  Me,  :{  Vt.  '2<M);  Patehin  v.  Swift, 
21  Vt.  2'.i'2  ;  Haruroves  v.  Cook,  1.")  Ca. 
'i-\.    SoniL'  of  these  casos  rest  on  the  in- 


rorrec't  assnni|itioii  tlu'.t  it  was  decideil  in 
p;<,'erton  v.  Mathews,  (i  Kast,  ,'5(i7,  that  the 
consideration  need  not  he  stated  in  the 
writing,'.  As  a  rule  the  cases  which  hold 
that  it  is  snilieieiit  if  the  |iiouiise,  and  not 
the  har^'ain,  eontraet,  or  a^'reenieiit,  whiidi 
the  statiUe  rei|uin's,  should  apjiear  liy  the 
writing,',  are  those  rilatiny  to  a  ]iriiniise  to 
]iay  the  delit  of  another.  In  eonnei'tiou 
with  that  elaiise  of  the  4tli  sirlion,  show- 
in;;  the  iironiise  without  showing'  the 
consideration,  the  promise  does  shosv  soine- 
thinj;  in  the  nature  of  a  speiitie  undertak- 
ing,' tliat  is  at  least  intelli^ililc.  But  ap- 
jily  the  same  iirineijile,  for  instance,  to  the 
clause  ot  the  4th  section  nlalin;;  to  the 
sale  of  lands,  or  to  the  17th  scclii>n  relat- 
ing' to  the  sale  of  u' U,  and  it  the  consid- 
eration is  not  showu  then  virtually  nothing 
is  shown.  Hence,  the  Kn^'lish  act  (The 
Mercantile  Law  Amendment  Act,  1!"  &  20 
Vic.  c.  1'7),  which  enacts  that  a  special 
jironiise  to  answer  for  the  delit,  default, 
or  miscarriage  of  another  shall  not  he  in- 
valicl  "  hy  reason  only  that  the  considera- 
tion for  such  promise  does  not  ajipear  in 
writinj;.  or  hy  necessary  inference  from  a 
written  document,"  i.s  reasonal)le  nnci  in- 
tellii;ihh!.  Rut  where  a  statute  enacts  that 
contracts,  Iiargains,  or  aj,'re('m('nts.  for  tlie 
sale  of  lands  or  goods,  must  he  in  writing ; 
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As  we  consider  the  reasoning  in  Packard  v.  Richardson  ^  a 
complete  fallacy,  and  the  cases  decided  on  its  authority  as  being 
badly  decided,  holding,  as  they  purport  to  do,  that  a  statute, 
which  reijuires  written  evidence  of  certain  bargains,  contracts,  or 
agrooments,  does  not  rctjuire  such  evidence,  but  is  .satisfied  by 
written  evidence  of  that  which  shows  on  its  face  a  mere  nadum 
pm-tinn,  and  neither  a  bargain,  contract,  or  agreement,  we  would 
now  direct  attention  to  the  fact  that  I'ackard  v.  Richardson^ 
is  not  law,  and  is  not  considered  such  even  in  Massachusetts 
itself. 

Thus,  in  Attwood  v.  Cobb,^  it  was  held  by  the  Supreme  Court 
of  Massachusetts,  Shaw,  C.  J.,  delivcriug  the  judgment,  under  u 
clause  similar  to  the  clause  in  the  fourth  sect'  n  of  the  English 
Statute  of  Frauds,  relating  to  the  sale  of  lands,  that  the  note  or 
memorandum  in  writing  •'  must  express  the  nul'ntiince  of  the  con- 
trad^''  which,  as  the  case  manifestly  shows,  must  include  tJio 
names  of  the  buyer  and  seller,  a  sullicient  description  of  the 
projjcrty  sold,  the  eon>iliL'ration,  in  the  price  which  is  to  l)e  paid, 
and,  wluM'o  a  ])art  of  the  agreement  is  that  it  is  to  be  executed  at 
some  time  limited,  that  time  must  be  stated  ;  but  where  no  time  lias 
been  limited,  "  it  is  to  be  done  within  a  reasonable  time ;  and, 
therefore,  the  want  of  any  stipulation  to  that  effect  does  not 
render  the  insti-uinent  void,"  as,  semble,  it  would  do,  if  that,  or 
any  other  material  portion  of  the  sul)stance  of  the  contract  —  4 
fortiori,  its  very  essence,  the  consideration,  that  which  is  to  bo 
done  by  one  for  that  which  is  to  be  done  by  the  otlier  —  wi"'o 
wanting  in  the  written  note  or  memorandum  of  the  bargain,  con- 
tract, or  agreement.  We  consider  Attwood  v.  Col»l)*  to  be  in  por- 
feet  accord  with  Wain  v.  Warlters,^  Kgerton  v.  Mathews,''  Stadt 
V.  Lill,"  and  the  long  unbroken  line  of  Knglish  cases,  in  which  the 
doctrine  is  established  that  a  statute  recpiiring  a  note  or  memo- 
randum in  writing  of  a  bargain,  contract,  or  agreement,  is  not 
satisliod,  unless  there  be  a  note  or  memorandum  of  what  the 


^i.ikiiitiil 


iind  then  j,'()<'.s  mi  to  t'liact  that  the  ooiisid- 
eratidii  lur  .sucli  contiiicts,  liarj^nins,  or 
ii^reciiii'iits,  iici'il  iiDt  iiinn'ar  in  or  liy  the 
writiuf,',  ill  cH'cct  icpfals  the  statute  ;  as, 
witiioiit  the  stati'iui'iit  of  tho  consitlera- 
tioii,  wliiuh  iM  really  the  suliject-iiiatter  of 
sueh  eoutraets,  liariiaiiis,  or  ajjiiements, 
that  fur  wliirh  nuniey  is  to  he  |)aiil,  or  for 
wliich  its  ie(i|iioi  nl  eoiixii'.eratioii — land 
or  gixiils  —  is  to  he  u'ivcii,  (hies  not  ajijiear 
at  all.  Sii  that,  |irae'ieally,  it  is  i|iiestioii- 
ahh\  if  any  eoiirt  of  even  a  low  grade  of 
intellii,'enee,  eoiihl  a|iiily  the  false  ilortrino 
tliai  in  a  stat^Min'iit  in  writing  of  a  eon- 
tract,  bargain,  or  agreemeut,  its  very  sub- 


jcet-niatter,  tho  oonsi(h>vation,  need  net 
n|i|(ear  in  or  by  llie  writing.  Ami  wlniv, 
in  this  elass  of  eases,  they  do  all'eet  to  \ii'h\ 
that  the  eonsidi'ration  neeil  iiftt  he  >t;itiil 
in  or  appear  by  the  writing,  they  seem  hut 
to  make  Lord  KUenboiough's  eaily  nji- 
parent  mistake  of  eonfounding  mutuality 
with  the  consideration. 
'  17  .Mass.  122. 

8  y.i  Mass.  (16  Pick.)  227. 

*  ni<f. 
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what  the 


ion,   iii'i'il  iKit 
Ainl  wlhic, 
llU'ccl  tolioM 

lint     111'     >t,ltl-cl 

tlipy  scc'iii  liiit 
li's  ciirly  iip- 
iiig  mutuality 
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statute  expressly  requires,  namely,  of  the  barpjani,  contract,  or 
agreement,  and  not  of  a  mere  naked,  unsujiported  promise.^ 


1  Aliwuoil  i:  Culih,  3:5  Mass.  (Iti  Tick.) 
'I'll,  "''^  •'"  iii-'tii>ii  of  assiiiiiiisit  to  n't'ovt-r 
iliiiiiiiL:i-i  I'll"  tlie  iioii-]H'rt'uriiiaiit'e  of  an 
a;;ni:m'ii'  ti)  cohvi  y  (cit.iiii  leal  t-state  to 
llif  |p!.iiiitill'.  Tint  ^il;lll'(l  note  iir  iiiciiio- 
raiiiliiiii  ill  wiitiiii,'  ol  tlu'  ili'li'iidant  was 
;!,•,  toUuvus  :  " 'I'liis  ciTlilics  that  I  liavo 
.vild  to  Natli:iiiii'l  Attwoud  aliout  livo 
111  res  ol'  iaiiil,  nioii'  or  los,  witli  tlu'  sliop 
uii'l  lit  In  r  ciccliuiis  and  inipruviinLOits  on 
it,  will  li  I  own  in  .M.  on  tlif  road  to  W., 
IxIiil;  till'  s.inii;  wliirli  1  l)oiif,'lit  of  Iiini,  in 
crjij^iili  laiion  of  tin.'  sanio  sum  wliii'li  I 
paid  hiui  t^r  the  sanii',  and  interest  from 
till-  tiuu'  1  jiuM  liasi'd  tiic  same  till  1  jiaid 
for  it  (supipo-td  about  six  months),  with 
the  ix|nnM'  of  the  deed,  also  the  axes  for 
one  year."  In  this  case  it  was  not  even 
clainiid  that  th(!  eonsideration  need  not 
he  cxiPicNsed  in  the  writint;;  but,  on  tho 
centniiy,  it  was  clainii'd  that  the  consiil- 
eration  to  be  |iaid  for  the  land  was  set 
tnrtli  in  the  writlii;^  with  sullicient  oer- 
taiiity.  And  for  this  proposition,  I'rown 
v.  Hcilnus,  4  I'i.k.  17'J  ;  I'aekard  v.  Kii  h- 
ard>uii,  17  Mass.  I'J'J  ;  Johnson  r.  IJonald, 
4  .Minif.  77  ;  I'enniman  v.  Hartshorn, 
1:3  Mass.  87  ;  ISateman  v.  riiilliips,  15 
Kast,  '272,  and  K;;erton  r.  Mathews,  6 
VjiM,  'Mh,  were  eited.  The  eontelitioil  on 
tile  utliei-  hand,  iiilir  (ilia,  was  that  the 
wiitiiiL,'  did  not  expi'ess  the  consideration, 
for  the  amount  paid  by  the  defendant,  tin! 
ixpi  use  of  the  deeil,  and  the  amitunt  of  a 
yiai's  taxes,  could  not  be  ascertained  ex- 
ii'pt  liv  pand  evidence.  For  this  eonten- 
linii,  iiiid  V.  Hichardson,  8  Tick.  IT.'J  ; 
I'lirkliui^t  V.  Van  Conrtland,  1  .lohns.  (h. 
'J7:i;  Brndie  !•.  St.  Paul,  1  Ve.s.  Jr.  3l't) ; 
BliLidiu  v.  Bradbear,  12  Ves.  4t)(),  and 
Cliiiau  i:  Cooke,  1  S.li.  &  Lef.  2"2,  were 
I'itcil.  The  court  held,  not,  as  was  inti- 
mated liv  the  so-called  Icadilij;  ca.se  of 
I'.irkard  r.  liichard.son,  17  Mass.  122,  that 
it  wa-  lint  necessary  thir,  tlie consideration 
•slioiild  ap])ear  in  or  by  the  writini;.  but 
that,  as  h.is  Ik'cii  estaliti>licd  by  Wain  r, 
W.uitiis,  U  Kast,  10  ;  J'ljjerton  r.  Matliew.s, 
•i  Kast,  no",  and  Staill  r.  I.ill,  it  Knst, 
:il7,  while,  under  either  the  4th  or  17th 
sivtidii  III'  the  statute,  the  consideration 
imi-t  Iw  I  xpressed  in  the  writ itii;.  yet,  as 
in  the  1  alter  two  of  tlie.se  cases,  that  the 
(""lisi  li  ratimi  was  sullieiently  expressed. 
Ill  so  iriridiiiL;,  Shaw,  (',  J.,  .said  :  "The 
"thcr  pi.jnl  is  attended  with  more  didi- 
rulty,  which  is,  that  this  contract  is  not 
I'limiiniiable  to  the  .statute  of  frauds  in  re- 
latinn  to  contracts  for  the  sale  of  lands. 
!<t.  17S:!.  0.  .'57,  §  2.  It  provides  that  no 
ai'iinn  shall  be  maintained  ui  on  any  eon- 
tniut  or  sale  of  lands,  unless  the  agreunieut 


or  some  ineinoi.indum  or  note  theifof slinll 
be  in  writing;,  and  Hif,'ned  by  the  jinrty  to 
be  (diarged  theiewith,  or  some  other  jierson 
by  him  ihercuuto  lawfully  autlicui/cd.  It 
is  i|uite  impossible  to  an  thion<{h  the  ea.ses 
upon  this  lu'anch  ol  the  statute  of  trauds. 


I'jh 


SKllii-tiill  la 


SiliJ,  III  iji  III  I'll 


II,- 


,  thut. 


tiiiiliT  lliia  }iriifisiii)i,  l/ir  cinilriicl  "/•  iiinno- 
niiiilinit  miisl  v.i-^insn  llu-  siilisluiicc  of  the 
coiilnict,  icilli  I'liisdiiiililr  aiiiiiiili/,  eitlur 
1)11  Us  oirii  (ifiiis  iir  hij  nj'f ir inr  to  some 
utliif  died,  nciinl,  or  ulliir  vmllrr  from 
irliic/t  it  run  he  ii.tn  rlnhird  villi  likr  rra- 
This   is   exactly    the 


lUi' 


rliiiiilfi. 


,  fully 
id   iniipialiliedly  uMirni.       Shaw,  ('.  J. 


doctrine  of  the  Kiij^dish  ea.ses  ;  the  correet- 
lie.ss  of  which  even  the  Massachiisrtts  court, 
in  Attwood  V.  Cobb,  Iti  Tick. 
Ill 

continues  :  "  The  statute  is  inteiidi  d  as  a 
shiidd.  No  particular  foinis  are  re((uired, 
and  it  looks  at  llu'  siihstniirr  nf  Ihr  cunlrnct. 
It  rd/uiirs  a  tmlr  iir  vii  iiinriiiidiDii  of  the 
cunirnet  ["«/  llir  niiilrurt,"  mark  !  not  of 
the  nierii  unsii]iportcd  ]ironiise  whieli  does 
not  show  a  contract],  not  a  detail  of  all  its 


jiarticulars. 


The  court  are  of  opinion  that 


the  meinoraiidum,  loose  and  unskilful  as 


it  is,   aii.sweis  thc.si>  conditions 


B\ 


V  not  showiiii'  the  consideration 


How  I 

No  ! 


"  It  refers  detinitely  to  facts,  familiaily 
known  to  the  parties,  and  in  all  probabil- 
itv,  well  understood  bv  tin  in  ;  the  estate 


is  well  described  as  tin 


iame  estate  wind 


Att\ 


id   had   before  sold   to  Cobb, 


Till 


principal  uncertainty  is  as  to  the  price  to 
lieiiaid,  for,  having  con.sidcred  this  as  an 
executory  contract,  as  an  agiienient  lor  ii 
sale,  to  lie  made  afterwards,  it  I'ollows  as  a 
necessary  eonseipienee,  Ihul  irlitn  il  furlhrr 
sitilis  lite  riiiisiiliTiitiiiii,  the  ]iayincnt  of 
that  consideration  is  to  be  fuitlnr  under- 
stood, and  it  has  the  .same  nieaniiif;  as  if 
the  words  were  iit  conxiih  rulivn  of  tlie 
smne  su)n  In  Iir  thrniipun puid  In  mr  Ihirc- 
for,  irhiili  I  pnid  him.  This  lixe.s  the 
sum,  together  with  some  slij^dit  addition  of 
interest  to  be  (•om|iiited  Ibi  a  time  .speci- 
tieil,  and  the  ex|ieii.se  of  il  deed.  The  lat- 
ter is  a  tiille,  may  ho.  coiisidered  as  very 
nearly  settled  by  usa;;e,  and,  at  all  events, 
cannot  be  decmcil  to  be  if  I  Iir  mil'sliiurr  of 
Ihi'  nnilrnrl.  As  the  amount  paid  lor  an 
estate  is  usually  delcrmined  hii  Ih,  nnisid- 
mil  inn  i\rjirrssrd  in  llir  d'nl  ol  rmin  i/inirr, 
or  by  some  receipt  or  niemoraiidam,  it  is 
iinjiossible  to  pronounce  l/iis  rniilnni  void 
under  the  statute,  because  it  docs  not  ex- 

Iiress  with  siitlieient  certainty  the  luice 
/.  e.,  the  consideration]  to  be  paid  for  tlio 
estate.  As  to  the  uneertniiity  of  the  time  at 
which  the  nj;reement  is  to  be  executed,  the 
case  is  clear  that  where  on  an  executory 


'     ■     1  ■  '  ! 


I  !l 


I  1-1 
,  ril 

■        h: 
'   *    •,•1 
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So,  in  a  somewhat  earlier  Massacliusctts  case,'  but  which,  also, 
is  hitor  than  I'ackard  v.  Richardson,'^  tl\o  same  doctrine,  .siilj- 
stantiidly,  is  laid  down  as  is  so  well  decided  in  Attwood  r.  CdIjIj;- 
viz.,  that  while  the  note  or  nieniorandum  in  writiiii,'  nuist  express 
the  8iil)stan('e  of  the  whole  fi»utnirt,  inchiding,  of  course,  tli(!  cuii- 
sidcratiun,  this  is  suilicicnt,  if  done  witli  reasonable  certainty. 

In  l>ird  ('.  llichardson,'  the  note  in  writinjj;  of  t/tc  o/iitmrt, 
signed  l)y  the  defendant,  was  as  follows  (not  punctuated) ;  ••  It  is 
agreeil  iiiul  understood  that  Wm.  S.  Bird  is  to  have  the  refusal  of 
a  certain  farm  situated  in  A.  formerly  called  the  W.  farm  uliidi 
farm  was  l)out,'ht  by  me  for  the  siun  of  11)40  dollars  upon  liis 
complyiu}.?  with  certain  conditions  from  the  lirsi  day  of  April 
next  which  conditions  the  aforesaid  Wm.  S.  IJird  luis  compliLil 
with."  It  was  not  disputed  in  this  case  that  it  was  n(jt  necessary 
to  state  th(;  consideration  in  order  to  show  the  contract;  but  it 
was  contended  that  the  consideration  ilid  not  sullicii'ntly  iippciir; 
and  on  that  ground  the  plaintiff  was  nonsuited.  IJut  the  full 
court  reversed  the  decision,  and  held  that  tlio  written  contract  set 
forth  was  valid,  and  that  it  ex|)resscd  the  price  to  be  ]iaid  (the 
consideration)  for  the  land  to  be  conveyed.  Reading  the  piissiiiri' 
in  the  writing,  "■  which  farm  was  bought  by  me,"  pn^perly  pinictu- 
atcd,  as  a  parenthetical  passage,  and  the  consideration  is  cvidnit. 

So,  still  again,  under  the  clause  in  the  Massachusetts  statiitc. 
similar  to  the  17th  secti(ni  of  2\)  Car.  2,  c.  3,  the  same  doctriue  is 
established.  In  Fessemlen  v.  Mussey^  a  pew  was  sold  by  aiu'timi. 
on  acc()iint  of  the  plaintilT,  to  the  defendant.  The  auctioneer,  in  liis 
record  of  sales,  made  the  following  entry:  "Sale  of  pew  in  IJiil- 
finch  Street  Church,  for  ace.  Selinda  Fessenden,  Monday,  March 
24,  184;'),  Pow  Xo.  18.  Renj.  Mussey,  «112.o0.  Charges,"a<lveilis- 
ing,  and  commission,  85."  Tiie  Statute  of  Frauds  being  relied  on, 
the  presiding  judge  held  that  the  memorandum  was  insullicieiit  tn 
take  the  case  out  of  the  statute.     Rut  the  full  court  held,  rovers- 

contrai;t,  ;i  \i:ii-ty  stiimlates  todo  some  (u.-t,      or  inciiiorainluia  in  writing',  ■■  hiili  is  imt 


uiul  111)  tiiiii'  is  liriiilucl,  it  is  to  lit;  doiu! 
witliiii  a  rrasoiialile  time,  ami,  tliuri-roic, 
the  want  of  any  stipnlation  to  that  I'lli'it, 
docs  not  riMnh'r  the  iTistrunn'nt  voici." 
After  sMih  a  decision,  nolwiilistandinf^ 
wiiat  \vi'  tliink  is  the  ntteriy  unsound  rea- 
-sonini;  nf  ilic  .Massaehusetts  court,  in  the 
mere  alu/iT  (/ir/ii  in   i'aeivard  v,   liielianl- 


a  note  or  nieinoranduni  at  all  of  siiili  unii- 
tract,  l)ar;,'ain,  or  a;,'recnient.  I'mt  see 
3  Pars,  on  Con.,  LI  n.  ;.  ;  Hv.  on  Siat.  of 
Fi'aiids,  §  W\  ;  Wood  nn  Fr.ind^,  'il  ; 
Henj.  on  Sah's,  4lh  Am.  e,l.,  -J^;!,  n.,  ail 
citinj,'  I'ackard  i".  Kicharilson,  17  Mass. 
r22,  without  any  e.viiosnre  of  its  in'ornit- 
iiess,  and  without  showini'  that  it  is  nil- 


son,  17  Miss.  l'J"2,  it  docs,  wo  think,  ap-     supported  by  even  the  Massauhusettscniirt 
pear   remarkahle    that   this    latter-named      itself. 


decision  of  the  .Massachnsett.s  court  shonhl 
be  constaTitly  cited  as  the  leadint;  author- 
ity for  the  proposition  that  under  a  statute 
recjuirinj^  a  note  or  nieinorandiiin  in  writ- 
in<^  of  I'ertain  contracts,  bargains,  ora<;ree- 
inents,  such  statiUe  is  satislied  t)y  a  note 


252. 


1  Bird V.  Kiehardson,  8  Tick.  ('25  Masi) 


2  17  Mass.  122. 
«  U)  I'ick.  227. 
*  11  Cush.  (65  Mass.)  127. 
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such  decision,  that  tho  moinornnihun  having  hccn  made  at  tlic 
tiiin;  ami  phico  of  the  sah',  liy  the  aiicliitnt'cr,  or  his  cU'rk,  then 
actiiiLT  umliT  his  directions,  desiiiiiatinir  clearly  what  inis  xi>l<l,  /ii/ 
icli'iiii,  to  whom,  the  tinn'  n'hen,  aiiil  fhr  /'/•/(,'(',  that  is.  flic  cnliro 
contract,  th(!  rcquircnicnts  of  the  statute  were  coniiilicd  with. 
Tills  cMsc,  too,  is  in  the  strictest  accord  with  the  milirokeii  doc- 
trine of  tiie  Knirlish  cases,  from  Wain  /•.  Warlters  '  down. 

Tlie  only  a|ipai<'nt  explanation  for  the  uttei-  nnsonndness  of 
courts,  as  here,  wiiich  att'cct  to  hold  that  the  consideration,  /.c. — 
that,  in  I  ''  contract,  which  is  done  or  t()  i)e  done  by  one  ./'"/*  that 
wiiicli  is  done  or  to  be  done  by  the  other;  showint;  the  contract, 
Ijarirain.or  agri'enient  in  its  entirety,  including  the  ivciproeal  con- 
siderations of  vendor  and  vendee,  promisor  Mn<i  promisee  —  need 


not 


^tateil  in  writing;;  and  vet,  that  the 


writ  iig  must  express 


the  substance  of  the  contract  [i.e.,  of  the  whole  contract,  includ- 
iii'i'  the  consideration]  with  reasonable  certainty,  either  by  its 
own  terms,  or  by  reference  to  some  deed,  record,  or  other  matter 
from  which  it  can  be  ascertained  with  r..<e  reasonal)lecertiiinty,"2 
is  that  they  use  the  term  ''  consideration  '"  in  sonu'  misty  sense,  as 
sonietliiiiix  that  shows  "the  motive  or  inducement  for  making  the 
aLnetiueiit,"  "  rather  than  as  that  which  is  done  or  to  be  done  l)y 
one  of  the  parties  to  the  contract,  for  that  which  is  ilone  or  t<j  be 
iloii'-  l>y  the  other.^ 
'  r.  ivi-t,  10. 

•  I'l  I-  Sli;i\v,  ( '.  J.,  delivering  tho  uiiniii- 


is,  it  is  an  oi'iu'inul  rontnu't  lictwccn  tho 


liirtirs,  uiiil   is  nnt\\iiliiii  tin-  Sluiuti^  oi 


f 


lIliMb  JUi 


'ini-i 


il  (if  tile  Sii|iH'iiic  Ciiiiit  iif     Fnonis  lit  all]  ;  (oiIkm    nut'  to  sUf  « 


iir  tl 


If 


Mi^>;irliiisctts    iti    AttwiMiil   V.    Cobli,    it)     MiiiiMsiiij,' 111  a  suit  !«  iiilt  must  rni|iit'ii 
I'l.k.  (:«  M;iss.)at  p.  2:!0. 


'tly 


(111  St.  (it  Kiiuiils,  §  3S1 


tilc    (•(illsliii'iatKin     <il    slhll     llli(|c|l;ii<lli;,'.s, 

ilicrc,     and  tiiof  liiiii),' alt(ij,'(ilii'i'  tor  tiic  liciiflit 


shown,  siiprit,  lie  iiiistiikcs  tli(3     ot  tiic  original    dclilor.     'i'l 


till 


iiii;(iiiii),'  of   liaylcy,    .1..   in    Saunders   r.      ease,  it   wnuld  .silddin,  if  evei,   enter  into 
Wiikiliild,    4    15.    &    Aid.    tiol  ;    who,    to      the  iiiia^iuiitions  of  the  jiarties  to  siieli  li 


shiiwtliat,  in  the  ease  of  lands 


der  the      eouliael  that    unle^s  ///<;  iKa/irm  kikI  con- 


f'liutli  s((  tioii,  liie  consideration  must  Ik 


aiilrniUniix  whieli   led   to  it  Were  were  put 


stati'il,  sliiiws  \\u'  ahsnrdity  of  a  note  in  down  in  wiitiui,'.  the  en;,'af;ement  was 
wiiijii.;  which  purports  to  he  a  note  of  a  void."  Hire  the  "  motives  and  ((insidera- 
iijiitiiK  t  liir  the  sale  of  lands  which  fails      timis  "of  the  Massaehusetts  court  would 


ti>  .M ifv  tlie  terms  (ir  tiie  price 


the 


to    hi 


verv  niU(  h  of  the  uiiceita 


111 


uM      cliaiai'tcr    (as    lieiii;,'    Miniethiiii;    (lill(reiit 
si'crii  tu  have  some  sli'^dit  wanaiit  Inr  it,       from    the    teehnical    eoiisideiatidii    ot    tin; 


I'oiiMilcratiiin. 


H 


rowne  s   mis 


lake 


111   a   similar  erro 


r  made  hv   the    M; 


i'llll>ctls 


rt,    Park( 


('.  J.,   d 


eliverill'' 


eoiit|-ait  1 
Iilclits  fur  ma 


'tl 


le    motives    iiMi 


I   ind 


uee- 


kiii<,'  tl 


le  ai'l'eemcnl      relerre( 


till'  JMili.'iiicnt.  in  that  case  so  fniitfnl  in     tu  in  Iir.  mi  the  St.  of  Kram 


f.llK 


17    M:i 


i.uiKrics,  I'ackaM  V.  liiclianlsoii. 
iit  |).  M'.<.  There  it  is  said:  "  Alihi>ui;h 
S'liiM'  ('oii^idcnitioii  must  exist  to  jfivi  vali- 
dity to  siirji  a  |iromise  [/.  <•.,  to  answer  for 
till'  ililit.  default,  or  miscarria;,'o  of  an- 
'itlii'r],  it  isj,'('Tii'rally  of  a  nature  not  tu  he 
'li-iliiili'd  ;  and  if  disputed,  has  hi  in  dis- 
Jiiitnl   hy  piirn/    [not  piircli]   testimony. 


•d   h 


^  it  has  lieeii  lon^'  since  pKivnleil  liy 
statute  in  Massai'hnsetts  (see  Mass.  1{,  S. 
ih.  71,  S  '-•  I'  *7-.'  :  Mass,  (ielil.  Sis.  eh. 
lll'i,  §  'J.  p.  ,"i'J7)  that  the  ciilisiileratioii 
for  such  contracts,  pmndses,  or  airici'ineiits 
as  are  included  in  the  loiiith  sectinn  of 
the  Faiu'Iish  statute  need  imt  he  set  liutli 
<n-  exjiressed  in  the  writiu;^  sii;iied  hy  thn 


llic  I'll, isiij). ration  need  not  he  for  the  party  to  he  ehari,'ed,  hut  may  he  pinved 
iK'ncfit  of  the  ]iarty  making  the  promise,  hy  any  other  lei.'al  evidence.  This  sec- 
aiul  it  seldom  i.s  for  his  benefit  [where  it     tion  is  not  applied  to  such  eonfra(;t.s,  bar* 
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Tims,  in  IViuiiinan  v.  Hartshorn,^  where  tlioro  was  a  sjilc  df 
cotton  of  niot'u  tliau  XIO  in  vuliic,  tlu)  nicuiuranduni  n-liod  on  to 
take  tilt!  case  out  of  the  statute  was  as  follows,  —  '*  llartshoni  iiiul 
Arnold  of  I'rovidt'uce,  —  Isold  to  the  above  gent  lenu'U  39  bales 
npliiiid  cotton,  at  40  cents,  —  tlO  days  for  apjirovod  sccuiity.  Silas 
l'('iiMini;iM."  The  principal  olijcctiou  to  the  sulliinoncy  of  tiiis 
writiiiii  was,  that  it  did  not  specify  tlu;  weij^ht  of  the  Imlcs  of  tiif 
cotton,  ihit  the  court,  foUowinu;  K,i,'erton  v.  jNIathews,-  held  tliat 
the  nieniorandinu  was  suilicicut ;  Parker,  C.  J.,  in  dt'livl•rin^' the 


gaiiiH,  or  iiijrccincnta  as  iirc!   incliniiMl   in 

tllf  Sl'Vl'llli'i'Mtll  Sl'i'tiilll  of  till'  I'lll^li-^ll  MI't, 

wlii(;li  ail-  li  It,  ill  ('irccl,  as  in  tlu^  I'Jiixlisli 
net.  \\\'  ii.ivc  itirt-aily  {nn/i',  p.  it'.ij,  ii.  tj) 
tlil'coti'il  atli'Mlioii  to  tiii^  I'art  that  in  i'lii^'- 
Iniiil  till-  Mi'icaiitili'  Law  Aiiii^inlini'iit  Art 
mni'fly  inaki's  |iii)vi.sion  tliat  the  ('oiisidi'i-a- 
tion  Cora  >iMMi;il  |iroini.sii  to  answer  lor  llin 
deht.di'l'aiilt.or  iiiisi'arria;;c  oluiiotln'r  nci'.tl 
not  appi'iir  in  tln^  writiii;;,  inavinj,'  tlu'  ri'st 
of  till!  t'oiit'tli  si'ction  ami  tin-  wlioic  of  tlio 

8t!Vi'nt itli  iiiiaHfi'tcil  by  tlic  aint'iiiliiii'iit. 

This  is  vi'iy  (jilfi'ii'iit  from  in'ovidin;;  that 
thu  considiratioii  for  tin- salo  of  lands  or 
gooils  iii'cd  not  apiicar  in  writin;,'.  In  tlu; 
case  of  a  |ironiisi'  to  pay  the  ddit  of  aii- 
otiirr,  from  tiu'  very  iiatnrt'  of  the  sulijiu't- 
niatter,  the  ii;itiiri!  of  thu  undeitakiii;^ 
itself  [iietty  Well  a|i|H'ars  liy  the  ]p|-oiiiise. 
Hilt  holding;  or  eiiactin;^  that  a  statement 
in  writiiij^  relatiii:,'  to  a  contract,  har>{aiii, 
or  ajjreeiiiint  for  the  sale  of  lands  or  ^ood.s 
ia  sulficieiit  which  does  not  show  liotli 
sides  of  till)  cmitract,  that  is,  what  is  to 
be  done  or  j;ivin  liy  one  as  the  considera- 
tion for  what  is  to  ho  done  or  ;,'iven  hy  the 
other,  is  a  virtual  repeal  of  tlio  .statnto 
altogether.  Thus,  as  Maylcy,  .(.,  put  it 
in  Saniiders  u.  Wakelield,  4  H.  &  Aid.  tJdl, 
with  rclcii'iiie  to  contracts  for  the  sale  of 
land,  wiiich  is  iipially  correct  as  to  a  con- 
tract for  the  sale  of  floods  :  "  It  is  clear 
t'lat  the  lonsidcration  must  he  stated  ; 
for  it  wouM  be  a  very  insullicieiit  agree- 
ment to  say,  '  I  ajjiee  to  stdl  A.  B.  iny 
lands,'  without  specifying  the  terms  or  tlie 
price."  And  evidently  it  would  be  a  still 
more  "  iiisuliiiicnt  agreement  "  in  a  con- 
tract for  the  sale  of  lands  or  goods,  simply 
to  express  tile  other  >ide  of  the  bargain, 
"I  agree  to  pay  ('.  D.  .'Jl.iiOO  in  si.x 
months,''  without  specifying  the  considera- 
tion for  which  the  iiayinent  is  made.  A.s, 
therefore,  this  would  be  sujipressing  the 
entire  sulijeet  of  the  contract,  bargain,  or 
ngreenieiit,  it  is  not  surprising  to  find,  on 
the  out!  hand,  that  not  much  force  is  given 
to  the  contradiction  involved  in  a  statute 
which  reipiiies  that  a  contract  for  the  sale 
of  lands  must  be  evidenced  in  writing, 
aud  then,  in  elt'ect,  that  it  need  not  be  so 


evidenced  ;  or,  on  the  other  hand,  tli. 
cases  which  atlcct  to  Iiuld  that  the  cuii. 
tract  for  the  sale  of  gooiJN  iiiid  nut  he  ivi- 
denced  in  writing  ',. iieii  the  statute  siys 
it  must  be  .so  cvili  :ie"il.  llcnec,  ill  .Mxs- 
sachusetts,  not  w  itliMaiidiiig  tluii  aim  ii'liil 
statute  and  what  tiny  alliit  to  ImM  in 
I'ackaid  V.  liii  harilMiii,  17  .Ma>s.  I'.'J,  ii  b 
not  very  iiMiiaikable  to  llnd  liiiit  thi 
amendment  of  the  statute  and  the  ansiniiiii 
holding  of  their  Suiiieiue  Court  are  Ijntli, 
in  eH'cct,  ignored. 

Thus,  ii.  Morton  v.  Dean,  V-i  Met.'.  (.'I 
Mass.)  y,S,i,  wliiidi  was  a  siilc  of  lands,  \h,- 
nii'inorandum  in  writing  diMrilu'l  tiif 
premises,  named  the  vendors  and  vi'inlii', 
and  the  price  as  well.  Hut  as  the  tl■l■ln^ 
and  conditions,  which  were  a  jiart  uf  tin 
contract,  and  went  to  its  very  essem  c,  tin' 
consideration,  were  not  in  writing,  it  «,i^ 
hchl  that  till'  statute  was  not  sati>liii|. 
The  court  said:  "Wheie  the  coiiiiiitiuii 
between  the  nieniorandum  and  the  loiiili- 
tions  is  to  lie  proved  entindy  by  piUul  ivi- 
dence,  it  is  within  the  mischief  iiitiiiilnl 
to  be  prevented  by  the  statute.  T/c  in-ms 
of  tlic  (i(jni')nnit   irhicli  xrr  nni/iTi'i!  [in- 

chaliiig,  of  course,  in  the  terms  tli iisiil- 

erationj  tnnst  In:  slulel  in  tin'  irrHiii'i.  A< 
tlu  memorandum  in  this  case  docs  not  li- 
fer to  the  conditions  of  sale,  the  sale  ItM'll 
cannot  be  enforced.  The  authorities  tiiv 
conclusive  on  these  jioints,"  The  autliiiri- 
tics  which  were  relied  on  were  iiiaiiily 
••  i,.;lish,  which  were  not  decided  uiidfr  .1 

statute  providing  that  tli insidiration  I'uf 

such  contract  or  agreement  need  nut  ap- 
pear by  the  writing.  .*^ee  lliinie  r.  Wiiiti- 
liouse,  7  Ivist,  .O.'iS  ;  Keiiworthv  v.  Sclio- 
field,  2  B.  &C.  94'.  ;  Cliiiaii  v.  Coi.ke.l 
Sch.  .'s;  Lcf.  '22  ;  Blagdin  v.  Bradh.nr,  Vi 
Ves.  471  ;  Hoydell  t".  Drumnioiid,  11  K.ist, 
142;  Powell  v.  Kdiuiind.s,  12  Kast,  ti; 
.lacob  V.  Kirk,  2  M.  &  Hob.  -J-il ;  Altweoil  r. 
Cobb,  16  Pick.  2:50;  (iraiit  r.  Nayinr. 
4  < 'ranch,  224  ;  Trustees  of  Ithaca  llipti-t 
Church  I'.  Higelow,  Iti  Wend.  26  ;  Fieeiiort 
I'.  Bartol,  3(ireenlf.  340. 

»  13  Mass,  87. 

*  6  East,  307. 
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jiKliriiicnt  of  llic  ciiurt,  sayiii)^' :  '*  We  think  it  sunicicntly  piirticiliir; 
the  ulijert  of  the  Httitute  beinjr,  that  the  Inrnnin  hIkhiH  Ih'  f>rorc<l 
l.i(  writltiif,an<l  not  hi/  pitruf ;  in  order  tliiit  purchascrH  shall  n(tt  be 
cuiiirlit  up  on  loose  eonversation,  or  that  (fw  ju'mit'  o/  (he  cotitrart 
shall  not  rest  ui)on  the  reeoUeetion  or  inteirrily  of  witnesses,  IJales 
of  fottoii  are  ni'arly  of  the  saint;  size  and  wciirht  ;  and,  where  the 
wiJL'lit  is  left  undeli'rniined  hy  the  contract,  it  must  he  presumed 
tliiit  the  ordinary  avera,i:e  weight  was  intended.  The  ease  of  K<,'er- 
tiiu  V.  .\hilliews,'  which  was  cited  hy  tlie  counsel  for  the  plaintilT, 
is  exactly  parallel  with  this;  and  tlie  distinction  there  taken,  be- 
tucen  a  m-moranduni  necessary  to  enforce  a  harpiin  for  the  sale 
t)t'  iroods,  and  an  aj^reenicut  which  is  required  to  ohli^a'  one  to  pay 
tlic  dt'itt  of  another,  will  hold  <,n)od  here." 

As  is  chiarly  shown  by  Kgerton  r.  Mathews,^  compared  with 
Stailt  r.  Lill  •'  and  the  other  En<rlish  cases  whi(di  fidlow  these,  there 
is  no  (lislini'tion  whatever,  under  the  statute,  as  to  the  necessity 
of  the  whule  contract,  including,  of  course,  the  consideration,  beiiif; 
math'  to  ajipear  by  the  writinL%  wliether  the  case  comes  under  tin; 
iourtli  or  the  seventeenth  section  of  the  statute;  it  is  evident  that 
the  .Massachusetts  court  here  were  laboring  under  an  (>rnir  of  some 
kind.  The  consideration  for  the  cottijii  sold,  ''40  ets.  prr  II).,  at 
sixty  days  for  apprcjved  security;"  and  the  consideration  for  tlu; 
price,  the  "  •>1)  bales  upland  cotton,"  both  clearly  appeared  in  the 
writinjr,  which,  as  in  both  Egerton  v.  Mathews,*  muler  the  seven- 
toi'Utli  section,  and  Stadt  r.  lAW,-'  under  the  fourth  sect  ion,  showed 
till'  entire  contract.  It  may  have  been  that  the  court,  which 
thduirlit,  in  Packard  v.  Richardson,"  —  I'arker,  C.  J.,  also  deliv- 
i'v'nvs  the  juduinent  there,  —  that  Wain  c.  Warlters'  held,  that 
iiiikss  "the  motives  and  considerations  [whatever  they  mean  by 
tliisj  which  led  to  the  contract  were  put  down  in  writin,L%  the 
onLMuenient  was  void,"  thou;  'it  there  was  somethinir  els(!  eon- 
lU'cteil  with  the  makinj^  of  a  contract  which  they  call  "  the  motives 
and  considerations,"  and  IJrowne  on  the  Statute  of  Frauds  calls 
the  "motives  and  inducements  ;"  but  it  is  perfectly  (dear  that,  in 
IVuiiiman  v.  JIartshorn,'*  as  in  Kgerton  r.  Mathews,''  and  Stadt  v. 
Lill.'"  the  recii)rocul  considerations  which  went  to  make  up  the  re- 
spective contracts  were  stated  in  the  writing  ;  slightly  less  clearly, 
in  fae..  ill  Stadt  /'.  Lill,  under  the  fourth  S(>ction.  than  in  Mgerton  v. 
Mathews,  or  Pcnniman  v.  Hartshorn,  under  the  seventeenth. '* 


1  6  East,  307. 

'  9  K.ist.  348. 
♦  6  KasI,  3(i7. 
'  9  Hast,  348. 
'  17  Muss,  at  p.  129. 


7  .')  Knst,  10. 

8  13  Mass.  87. 
»  6  Kast,  .307. 

1"  9  Kast,  348. 

u  As  thf  nif'iiioramlutn  in  writing  of  the 
contract   in    rciininiaii   v.  llartshurn,   13 
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Thcjre  are  numerous  other  cases  in  the  Massachusetts  Supremo 
Court  itself,  in  addition  to  those  we  have  ah-eady  examined,  the 
holding  and  reasoning  in  which  show  the  utter  unsoundness  of 
what  that  court  al!"ected  to  hold  in  Packard  v.  Ricl)ard8on,'  viz., 
that  a  note  or  memorandum  in  writing,  under  tlie  statute,  of  the 
contract,  need  not  be  a  note  or  memorandum  of  the  contract,  but 
only  of  a  part  of  the  contract ;  one  side  of  the  contract  bi'iii": 
open  to  be  proved  by  parol.  Thus,  in  (lill  v.  Bicknell,^  Uie  ab- 
surdity of  what  we  think  is  an  utterly  ridiculous  proposition  is 
virtual'.^  conceded.  There  the  ([uostion  came  up  as  to  the  sulli- 
ciency  of  tiie  note  or  memorandum  in  writing  of  a  contract  for 
sale  of  land,  by  auction,  where  all  the  terms  of  a  contract  appeared 
in  the  writing,  and  the  court  again  held,  as  tliey  had  previously 
hold  in  Morton  v.  Ih^rxn?  that  the  writing  must  '•'•  constitute  a  con- 
tract [that  is,  an  entire  contract ;  not  the  one  side  of  a  contract, 
as,  in  Packard  v.  Richardson, •*thr  court  affected  to  hold  was  all 
that  was  necessary;  dissenting  from  the  well-decided  case  of  Wain 
V.  Wariters,''  whii;li  expressly  lield  (he  contrary],  or  the  memor- 
andum ef  a  contract, /Vom  ivhich  its  substance  and  terms  mny  be 
gatheyed'"^ 


Mass.  87,  was  only  sifjnetl  by  the  vendor, 
anil  not  by  the  /omlfi's, — tlin  latter  of 
wbotn  weri-  tlio  parties  soiij^bt  to  Im) 
cliar;{0(l,  —  the  [losition  was  taki-ii  that  tlit! 
writinj,-  was  insiitlicicnt  umlcr  the  statute, 
as  it  dill  not  show  Miiitiiality.  And  it  is 
•jiiite  possible,  and  1::  -ks  |)robaiili',  that, 
bt'in,!^  misled  l)y  Lord  Kllenl)oiijii;,'ii's  ap- 
parent first  and  wrong  ini[>ressioii  in 
E,<,'erton  V.  Mathews  (ti  Kast,  31ii),  that 
mutuality  niu.t  appear  in  i\w  wiitlen 
inenioraiKliim  of  an  a^'ioenient  under  the 
fourth  section,  but  not  of  a  liari,'ain  under 
tilt)  sevent(^eiith,  the  Massaehusetts  courts 
confounded  the  mutuality  of  a  contract, 
which  is  Olio  thin;^,  with  the  oonsidera- 
tioii,  wiiich  is  ipiite  another.  It  is  at  least 
(;(iit.e  iibvioiis  tiiat  neither  in  Packard  v. 
H  I'hividson,  17  Mass.  alp  \2'.\  nor  in  I'eii- 
liiina  1  ('.  Harisiiorn,  13  Mass.  87,  had  the 
( oiirt  at  all  a  cori-uct  conceptioil  as  to  liio 
sinii  e  ijucstiiui  as  to  what  the  consicb-ra- 
tioi;  in  a  ■ontract  is.  Certainly  in  I'cnni- 
mm.  I',  ilartsliorn,  i:*  Mass.  87,  the  con- 
sid  ration  appeari'd  in  every  way  ijuite  as 
cb'.ir  as  it  did  in  .Stadt  v.  Lill,  !t  Kast, 
;i-J,'),  and  in  other  eases  wbiuh  have  fol- 
lowed it,  under  the  fourth  section  of  tiio 
Knglish  statute. 
'   17  Mas.s.  122. 

5ti  Mmss.  CI  (;u.sh.)  355,  359. 

13  Met.  385. 

17  Mass.  122. 

5  Kast,  10. 

Oa  the  point  in  question.  —  another 


point  boinj5 also  involvcil  in  the  ease  wliiih 
still  furthere.xemplilies  the  necessity  (uniliT 
the  holdim,'  in  the  .Mas.sai'husetts  i  onrt, 
and  notwiihstandinji  their  statutory  pro- 
vision that  the  consiileratioii  nccil  not  ap- 
pe;ir  in  the  vvi-itiuLT)  of  th-  irh'ih'  imi.frtct 
appe;iiin','  in  anil  by  the  wiitini,',  — Shaw, 
C. .(.,  in  deliverinji  the  nnuiiinous  jailj,'- 
inenl  of  the  court,  says  :  "  Hicause  if  is  a 
lonlrait  for  the  sale  of  lands,  no  action 
will  lie  unless  the  contract,  promise,  or 
iii^reenient,  or  some  meinorambiiu  or  note 
thcnof,  is  in  writini,',  sifjui  d  liy  the  party 
to  lie  charj^cd  therewith,  or  by  sonic  per- 
son by  him  nutlioiized.  Rev.  Stals.  c.  74, 
§  1,  el.  4."  Then,  after  rercnin!,'  to  tin' 
reason  why  the  auctioneer  is  to  be  iliciiii'l 

the   ai,'ent  of   the  bidder  to  sij,'ll    the    IIHMM- 

orandiiin  which  is  to  prove  "//(.■  miiini 
iiihl.  Irriiis  nf  /hi'  fiiiilniii,"  i.  ■■.,  ot  tlu' 
wlmlo  eontract,   the  learned  chief  jiisti'i' 

priic Is:   "  I'liit  Jhis  presiippiisi's  tint  tin' 

name  i.i  thus  written  on  a  book  ur  neiii' 
oriindum  prepared,  under  a  I'aptioii  st.it- 
im,'  ///»'  <)iihJic/-tn(tf//T  mill  /iriim  of  lie  «-//. ; 
or  on  the  cataloijue,  advertisement,  or  writ- 
ten or  j)riiiteil  riini/i/iimi  nf  siilf ;  or  -  • 
definitely  refiriins  thereto  a-f  to  in.ikc  !!■■ 
paper  rrtViicd  to  a  part  of  the  mciiiDrin- 
dum.  7'A''  liiit  is  in  the  nature  of  an  ;itlii- 
niativc  answer,  and  it  is  necessary  to  c"- 
sider  the  proposal  in  order  to  umiIcis! ml 
the  elfect  ol  the  answer.  /.'o//«  /w'/'"- 
miiii  coil  at  1 1 II  If  II  cnnlrnd,  or  t/ir  moii'ii'i'n- 
dum   i\f  a  cuiilnu-f,  from   u-liwh   ifs  >'"'> 
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The  later  case  of  Sanborn  v.  Flagler,'  too,  in  eilect  shows,  as  in 
tho  Eiiglisli  cases,  that,  in  a  contract  for  the  sale  of  goods  within 
the  seventeenth  section  of  tho  act,  the  whole  contract,  or  a  memo- 
niiiduin  of  the  whole  contro,ct,  must  appear  in  the  writing,  although 
the  mutuality  may  be  proved  aliunde.  IJut  the  consideration,  nn- 
(jiiostlonably,  must  appear,  or  no  "complete  contract"  is  shown. 
Tims,  in  this  case,  it  was  held  that  the  note  or  memorandum  of 
the  coutr  :;t  did  set  forth,"  upon  its  face,  in  such  manner  as  to  bo 
iiiiiji'ist-j'id  by  the  court,  the  cmetitlal  vJcinentx  of  a  runt  raft." 
Tiiu.Ne  wcio  :  Tlu'  contracting  parties  ;  "  the  nature  and  descrip- 
tion of  the  merehandise,  the  qtumtity  sold,  the  ]trice  to  be  jiaid 
therefor,  the  terms  ui  payment,  and  the  time  within  which  the 
article  was  to  be  delivered."  In  these  "  >'ssential  elements  of  a 
contract,"  the  reciiproea!  considerations,  -  not,  perhaps,  the  so- 
culled  "motives  and  inducements,"  or  "motives  and  considera- 
tions," —  clearly  appeared.'^ 


utiiiiiv  ami  liTm.1  mnj;  he  gnthnrd.  In  a 
riitlit  case  ill  tliis  fciiut  it  \v:i.s  hclil,  tliiil 
till'  imttiii;,'  iIcpwii  tlic  iiuiiic  of  n  hiildcr 
Hus  iKi'  11  huliii  ii'iit  iiii'iiiiiiKiidiiiii  ill  '.viit- 
mg,  liocau.sc  it  wa^i  iiiil  uinliT  surh  ii  cii|i- 
timi,  iiii'i  dill  Hot  so  ilcliniiily  ri'tcr  to 
aiiv  cutalii^'Uf,  nilvi'itis"iiii'iit,  written  or 
|iriiiliii,  or  I'oiiilitions  of  sale,  as  to  make 
llii'iii  |i:ti't  of  till'  nii'iiioiaiiiliiiii.  M(jrtoii 
V.  Draii.  IH  M-t.  JiS.').  Coiiiinoiily  (hi: 
iiilv'fti.si  iiKiil  <:i/iri:isc!i  (he  jn-n/iiiiy  (d  be 
mill,  mill  if'  Hill  Ihe  'uniiies  of'  the.  oirners, 
IJv  itrliiiil  oirrers.  represenled  hi/  Ihe  iiki 
himur,  Iniji liter  irilh  Hie  line  ami  ulher 
(■■nns  iif  /•iifiiient  ;  so  (hat  irhe,i  (he 
i"ime  of  Ihe  hiilder  atiil  Ihe  price  are 
an'ili'il,  Ihe  irlinlc  ciiiislitale.i  Ihe  eUnhiit.t 
iiiul  sithstiiiier  of  a  ei)iii/i,'ele  einilrtiel,  lint, 
it  may  Ih'  a^kl■li,  n  coiitrart  lit'twi'cii  wlioiii  I 
oli\iuiisly  '  'Her  or  owik  ..  on  'lie  one 
siilc,  aiiit  til,     -'iii'liascr  i-v  ,  ur  'laser;)  on 

till'  ..tlier.  I'eiiinl  fiieie,  tiie!>/ore,  tile 
aiiitioiieer's  iiieiii(ira:vlii;,i,  or  a  inenioraii- 
liiim  liy  till'  liitliler,  ;'i  iiis  own  iiaiiie,  rmi- 
<:litiil.s  sKeh  It  ei.lllriiit."  .\\\  of  wlii'li, 
iinlwitlisianiliii;;  the  provision  in  the  .Ma.s- 
sHiliusetts  .■.talille(  lii'V,  Slats.  |i.  4(2,  e.  74, 
§ '.')  that    the  iiilisiileratiiil)    •'neeil   not   lie 

si't  tiir'li  or  expiesseil  ill  tin.'  writing;,"  is 
.1  Very  jilaiii  iiii|ilii'ation  that  the  writing; 
limst  "iiiii.qjtiite  till'  el.liients  ami  sub- 
stillli'p  of  a  eiini|ilete  conlniet,  '  inehuiiii^i 
that  wliirii  is  to  he  >;iven  for  that  V  liieli 
N  to  lie  -.v'c  livc'tl,  anil  that  whieli  it  to  he 
riiiivid  fdr  that  whieh  is  l;i  be  j;iven  ;  or, 
till'  niiisiieratioii. 

'  !'l  Mass.  (••  .Mien)  474. 

•  Siii!„,iri  e.  Klawler,  !»1  M  ii--8.  (0  Al- 
I'll)  174.  WHS  an  aetioii  ajjiiiipt  tlie  de. 
li'iiiiaiits  iiir  lefii.sal  to  ihliver  .d)  tons  of 
Iftt  ritiiiij  iron.     Tiie  stututj  of  frauiU 
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was  lelieil  on  liy  tlin  defenilant.  Thore 
was  a  note  in  writing  of  tlic  coiitraut,  as 
follows  :  — 

"  Will  ileliver  f-'..  H.  &  <'o.  iM'st  n-rmed 
iron  f<0  tons  within  '."O  days,  at  [>  eenta 
pee  111.,  4  III   lash.       I'lates  "to  \<v    10  to  16 

inches  wide,  and  i»  feet  to  11  loiif;.  This 
olhr  >;o(id  till  2  o'cloi  k,  Si|it.  11,  181)2." 

This  was  signed  with  the  initials  of  one 
of  the  iilainlills  and  one  of  the  detciidalits, 
L'ai  h  re|ilesentili.'.;  his  ow.'  liilii.  The  olfer 
Wilf.  Verlially  aeei  |iteil  lieh  le  two  o'elock 
on  the  day  lianieil.  The  loiat  held  that 
the  statute  was  satisfied.  The  indenieiit, 
whiiii  was  delivrieil  liy  one  of  t'le  ablest 
jurists  either  of  Kin,'laiid  or  of  this  eonn- 

tl\,    l>i;,'eloW,  ('.,!.,   is  in  Tliost   |ie|liet  haf- 

ninny  with  the  Kn^^'lish  eases  of  Wain  «;. 
Wailtiis,  5  I'.ast,  1(1;  Kirerton  r.  Mathews, 
(i  Kast,  ;'.n7;  .Stadl  v.  I. ill.  '.i  Kasi,  ;}48, 
and  the  iither  I'ln^dish  and  .Ann  rii'ali  eases 
whiih  ai'i'oid  with  the  hnlilin;'  in  thomi 
Will-deiiijed  rases.  'I'hi-  leailied  ihiei  jll8- 
lire,  in  ilis[iosiiig  ol  till'  i|iies,ions  raised 
in  the  ca.se,  said:  "Tin-  imte  or  ineiiio- 
raiidiini  on  whiuh  the  |il.'iintills  rely  to 
niaintain  tleir  lU'tion  emitiiins  aii  the 
riiimsilis  e.ssi  ii/inl  In  eiiiis/ilule  i.  hinding 
eniilriiel  inlhiii  Ihi  sliiliili nf  inr.iiis.  It  is 
not  denied  by  the  defendant  '.hat  a  verbal 

a ■|it:inee  of  a   wrilti'li  oiler  to  sell   nilT' 

rhalidise  is  sllllieiellt  to  eonsliiute  a  com- 
plete mill  iihliij'ilinil  ilijeeeiil'itl  ,',!;  wj.leh 
to  ehaiite  the  )iersoii  by  wlmin  it  is  sii,'n.'d. 
In  siii'ii  ease,  if  the  IlielMoialidiini  isnihir. 
wiiii  siitlii'ii'iit  when  it  is  asse'iteij  to  '.y 
Iiiiii  tn  whom  the  |irii|iiisal  has  been  iiiade, 
til"  loiitrai't  is  ■■oiisiininiated  by  the  ineei. 
ini;  of  the  minds  ol  the  two  {larties,  and 
the  evideiiee  nieessarv  to  reiiijiT  it  vidid 
atiii  ca^Mtblo  of  eiiforceiiiunt  in  su}|ilied  by 
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Again,  in  Farwell  v.  Mather,*  which  was  an  action  on  a  contract 
for  the  sale  of  lands,  where  $16,500  was  to  be  paid,  and  there  was 


the  8i<?nat.ire  of  the  jinrty  sought  to  bo 
charged  to  tlio  ollVr  to  .st'll.  Indeed,  tho 
rule  bfiiiff  well  settled  tiiiit  the  sii;iiatnre 
of  thedefeiiiLint  only  is  necessary  to  niako 
a  bindin<;  contmut  witliin  the  provisions 
of  the  statute  relating  to  sales  of  nier- 
chaiiilise,  it  necessarily  follows  that  an 
olfer  to  sell,  and  an  express  aj^reeinont  to 
sell,  stand  on  the  same  footing,  inasmuch 
as  tho  latter,  until  it  is  accepted  by  tho 
other  party,  is  in  elfect  nothing  more  thuu 
a  pro[posilii)n  to  sell  on  the  terms  indi- 
cated. The  ai'i'eptaucM;  of  tile  contract  by 
tho  party  seeking  to  enforce  it  may  always 
be  proved  by  evidence  aUiiini-.  Tho  ob- 
jections on  which  tho  defendants  rely  are 
twofold.  The  lirst  is,  that  the  note  or 
memi)randum  does  not  s(it  foith  upon  its 
face,  in  such  manner  as  to  he  understood 
by  the  court,  th;  cisni/ial  ei'i  nn  nts  of  a 
eontriiff.  Hut  this  po.iition  is  not  tenahh;. 
Tlie  luitiin'  anil  i{-:ii'n'/)liim  of  llif  innrhaii- 
dine,  the  i/ii'iatili/  snlil,  t/u'  jirici-  to  In'  puid 
theri'fiir,  tlw  /rriiis  nf  p'tt/miiil,  mi'l  Ihe  time 
within  inhii'h  llii'  article  iriis  ta  lie.  ili-Uv- 
erctl,  are  all  clearly  set  forth.  Hut  it  is 
Hrged  that  tlie  p;iper  does  not  disclose 
which  (if  the  parties  is  the  purchaser  ami 
whii-h  th(!  seller,  ami  thii.t  no  purchaser  is, 
in  fact,  named  in  the  papi-r.  This  would 
be  a  fatal  objection  ii  well  founded.  There 
cm  be  no  contract,  or  valid  nienioranduni 
of  a  contract,  whiidi  does  not  sliow  who 
are  the  contracting  pai'ties.  [And  e(pially 
80,  clearly,  which,  if  silent  as  to  the  con- 
siili'ratiou,  docs  not  show  the  cuiitntd.  at 
all.]  Hut  there  is  no  such  cid'cct  in  tho 
note  or  menioiandiim  lieid  by  Hie  plain- 
tilfs.  The  stipulation  is  explicit  to  de- 
liver merchandise  to  .S.  II,  A:  Co.  [t  cer- 
tainh/  needs  iii>  iir;iii.iii''iit  to  (leimiiistrate 
tfuU  an  ajreeineiit  to  ilr'iver  ijonda  at  a 
fixed  /iriiy,  and  on.  speclfi'd  /■ein.t  of  /)a.i/. 
vicnt,  M  a  a  oijrenn'-ii/  /o  srll.  [Ami  it 
certiiinly  should  need  no  argument  to 
demonstrate  that  the  converse  of  this  is 
iKit  an  agreement  to  sell. J  fhliverif  of 
goodt  at  a,  .iti/mliifed.  peire  ci<  i  .'itides  <i 
mle  ;  an  agreement  for  such  J.li  'ry  is  n 
eontmct  of  sale.  Nor  can  tlu're  Ix-  any 
tlouht  raised  as  to  the  intrinsi  •  itnport  of 
the  rnenioranduin  concerning  the  eharao 
ter  or  eajiacity  in  which  the  parties  are 
intended  to  \w  nameil.  A  stipulation  to 
<leliver  merchandise  to  a  jiersoii  clearly 
indicates  that  he  is  the  purchaser,  Iw'eau.so 
in  every  valid  sale  of  gooils  delivery  must 
be  made  by  the  vendor  to  the  vendee.  We 
can,  therefore,  .see  no  ambiguity  in  the  in- 
sertion of  the  name  of  the  |tureha.ser  or 


seller.  Tho  ca.se  is  much  stronger  in  favor 
of  the  validity  of  the  menior.indum  in  thi^ 
respect  than  that  of  Salmon  Falls  Maiuif. 
Co.  V.  Goddard,  li  How.  44(3.  There  only 
the  names  of  the  parties  were  iuseittii, 
without  any  word  to  imlicate  which  was 
the  buyer  and  which  was  tin;  siller.  It 
was  this  uncertainty  in  the  memoraiiiliiin 
which  formed  the  main  ground  of  t!i.' 
very  able  dissenting  opinion  of  Mr.  .Iiiv 
tice  Curtis  in  that  ca.se.  So  in  the  Ituil- 
ing  case  of  Hailey  i'.  Ogilens,  3  .hilm.s. 
3U!},  there  was  nothing  in  the  mciMnian- 
duin  to  show  which  of  the  two  piuiii'.s 
named  agreed  to  .sell  the  mcAl.uiiili^c^ 
Hut  ill  the  case  at  bar,  giving  to  the  |iii|Kr 
a  rea.sonable  interpretation,  as  a  brief  duc- 
uinent  <lrawii  up  in  the  haste  of  business, 
aiitl  intended  to  express  in  a  lew  Wdids 
tlm  terms  of  a  banjo  in,  we  cannot  eiiti;- 
tain  a  doulit  that  it  indicates  with  siitli- 
cient  clearness  that  the  plaiiilijfs  in  rr  tin 
pnrchiuieri  and  the  defendan's  tif  sillcr  i,f 
the,  merchandise,  on  the  tirms  therein  u- 
pres.ii'd.  Ind(;ed,  we  can  see  no  iiiiw.ii 
why  a  written  agreement  by  one  jiarty  ii 
deliver  goods  to  another  party  docs  luit  :is 
clearly  show  that  the  latter  is  the  imr- 
chiuser  and  tlu!  former  tlie  seller,  as  if  tin- 
agreeiiient  hail  been  in  express  terms  1  y 
0111'  to  sell  goods  to  the  othe"-. 

"The  other  objection  to  tho  meiniiiaii. 
durn  i.s,  that  the  name  of  the  |iarty  s.iueht 
to  Im-  charged  does  not  iippear  on  the  tmi' 
of  the  pa|M'r.  If  by  this  is  meant  th.it  tin' 
signatures  of  all  the  persons  who  arc  imihi'I 
as  def 'idanls  are  not  allixi'd  to  the  iiii:ii. 
orandiun,  or  that  it  i«  .nit  signeil  wiili  ili' 
copartnership  iiap.e  under  which  it  is  al- 
leged that  the  persons  named  as  dejeiiil- 
ants  do  business,  flu'  fact  is  certainly  s" 
Hut  it  is  not  essential  to  the  vali'li'v  'I 
the  inemorandiiin  that  it  should  he  se 
signed.  An  agent  may  write  lii:>  "«ii 
nam"',  and  thereby  bind  his  jiriiiiiiiil ; 
ami  parol  evidence  is  conipelent  to  pievr 
tint  he  signed  the  inemorandiiiii  in  Ins 
capacity  as  agent.  On  the  same  piiii'  i|ile. 
a  partner  may,  by  bis  individual  si;,'ii;i- 
ture,  biml  the  firm,  if  the  coiiHaet  is 
within  the  scojie  of  the  business  of  tli' 
linn,  which  may  be  shown  by  extriiw 
evidence.  .Soames  r.  Spencer,  1  I'.  .^  !>• 
32;  lliu'gins  v.  .Senior.  8  .M.  &  W.  ■>  il ; 
Williams  r.  Hacon,  2  (iray,  3>*7,  3'.'-l.  1'"- 
sides,  in  the  tmso  at  bar,  the  aetinii  in 
elfect  is  against  Flagler  only.  He  onlv 
has  bee.i  served  with  pidi'css,  and  .iplKM' 
to  defend  the  action.  Whether  he -i'lml 
as  agent  for  the  tinii  or  in  his  indivi'lii.il 
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a  note  or  memorandum  in  writing  to  that  effect,  signed  by  the 
parties  to  be  charged,  and,  in  fact,  by  both  the  parties  to  the  con- 
tract ;  yet,  notwithstanding  the  Massachusetts  statute,  which  pro- 
vides tiiat  the  consideration"  need  not  be  set  lortli  or  expressed 
ill  the  writing,"  "  but  may  be  proved  by  any  other  k-gal  evidence,"  * 
it  was  hehl  tliat  as  the  consideration  for  this  "  i»rouiise,  contract, 
or  airreeuieut"  did  not  sulliciently  appear  in  tlie  writing,  the  con- 
tract was  void  under  tiie  statute.  True,  the  consideration  here 
was  tlie  other  subject-matter  of  the  contract ;  but  the  considera- 
tion is  always  one  part  or  the  other,  reciprocally,  of  the  contract ; 
ami  if,  either  under  the  English  Statute  of  Frauds,  or  xuulcr  the 
Mas^•aehusetts  statute,  which  provides  that  in  a  written  memor- 
audiuu  'of  a  coiitract  for  the  sale  of  lands,  the  consideration  need 
not  be  shown,  only  one  side  of  the  contract  need  appear  in  the 
writing;  there  would  seem  to  be  the  same  diflieulty  in  making 
out  tlie  contract  of  the  parties,  as  well  by  tlie  omission  of  tlic 
.■siilticct-niattcr  of  the  contract  on  the  one  side  as  on  the  other. 
Wiiilc  ii  provision  that  the  consideration  for  the  promise  to  pay 
the  (U'lit  of  another  need  not  appear  in  the  writing,  may  be  fea- 
sible, leaving  still  something  like  an  appreciable  undertaking  to 
lie  shown  by  the  writing;  with  such  a  provision  applied  to  sales 
of  hinds  or  goods,  the  stattite,  requiring  written  evidence  of  the 
contract,  liargaiti,  or  agreement,  is,  in  effect,  repealed.'"^ 


I'upacity  is  iininntf'riul.  In  either  nspcct 
lieis  iialilc  on  the  colitnii't.  It  is  hardly 
iioicssiry  to  mhl  tlmt  Jlif  si^jiiaf  iiif  is  valid 
al.>l  liiiniilij,'  tlicnixh  made  with  tin;  ilii- 
tiuU  of  ilic  |iiiity  only,  and  tiiat  juirol 
fviijiiici'  is  iidniissililc  til  explain  and  ap- 
ply tlidii.  I'hilliiiioie  (>.  I'lairy,  1  Camp. 
M;i  ;  .><aliiioii  l''all.s  Miniil.  t!o.  r.  (iod- 
'iiinl.  14  liow.  440;  Harry  c.  CdoihIm  1 
I'll.  ii4(i." 

I  .Mass.  Rev.  Stnts.  p.  472,  e.  74,  §  2. 

•*  For  .some  reason  or  another  the  pro- 
vision in  the  Mas.saeliuselts  statute,  that 
the  lonsideration  need  imt  he  shown  hy 
till' wiitiiii;,  is  applied  only  to  the  sietioii 
aiialou'.ms  to  the  41  h  .section  of  the  Kii<;- 
li^li  statute,  h'avili;,'  the  seitioii  aiialoeoU.S 
tolliv  17th  soil  ion  of  the  I'.M^llish  statute 
llliallii  t.d  hy  siieh  an  ahsiiid  atid  deslriie- 
tivi'  provision,  it  may  have  hern  that  the 
Massac'liii.sitt.s  lej;i.slalors,  like  so  iiiaiiy  of 
till' lixt-wrilers,  rested  umler  the  delusion 
tiiit  till'  iiidis|iensahle  injjtedieiit  in  all 
PXicntoiy  a>:ieeiiielits  of  !l  eotisideration 
".IS  sonii'tliiiit,'  dill'erent  from  what  it 
ri'ally  is ;  and  that,  tlierefore,  a  eontniet 
-an  |. utile  eontniet  -  eoiild  he  shown 
withiHit  showiiij,'  one  part  of  the  eoiittaet, 
till-  cniisideration  for  tl  .;  other  iiait  of  it  ; 
^"I'l  that,  as  stateil  oy  some  of  tlie  text- 
*iitii  1,  tlie  conHidtrutioii,  under  the  17th 


t'l'-'tioii  of  the  liM^li.sli  aet,  did  not  have  to 
appear  in  and  hy  the  writing,'.  However 
this  may  be,  in  some  of  the  Stales  tliej' 
have  giiiie  further,  and  have  aetiially  en- 
acted that  the  eoiisideratioii  need  not 
appear  in  the  note  or  niemorandiiin  in 
wiitiiij;  of  any  contract  which,  mnler  their 
statute  of  friillds,  i.s  reipiired  to  he  evi- 
denced hy  wr'tiiif;.  Tims,  in  .Mirlii;,'aii, 
Coiiip.  .Stats.  §  (list),  while  in  ell'cct  re- 
tainiiij^  the  ITih  section  of  the  Kiij^lish 
stiitiiti',  rei|iiiiiii;,'  a  note  or  menioraiidiini 
in  writin;;  of  ////•  tianiahi,  to  render  valid 
mill  onilriicl  for  the  sale  of  any  j.'oods, 
wares,  or  nieii'haiidi.se,  for  the  price  of 
$.'iil  or  more,  they  liave  actually  enacted 
(/hi,/.  Ji  tllS'i)  that  "the  coiisid'cration  of 
any  contract,  aj^icemeiit,  or  promise  re- 
ipiired liy  this  chapter  to  he  ill  writing, 
need  not  he  cxpies.se.i  in  the  written  con- 
tra.t,  aLCicciiniit,  or  promise,  or  in  any 
note  or  nienioraiiduin  thereof,  hut  may 
lie  proved  hy  any  other  lef,'al  evidenee," 
This  provision  for  omit  ting  the  evideiien 
ill  writiiijj  of  one  half  of  tlie  eontniet  or 
l)ari,'aiii,  whii'h  the  |irevioiis  .section  re- 
ipiired to  he  wholly  evidenced  hy  the 
writing,  is  very  much  like  Hamlet"  with 
Hamlet  left  out.  ISut,  to  make  the  elfect 
of  §  (il8!»  Htill  more  iiticertnin,  hy  §  i;i87 
it  it)  enacted  that,  "  Wlienever  any  ({oods 
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The  defect  in  the  memorandum  of  the  contract,  in  Grate  v. 
Davison,^   signed   by   the  party  whom  it  was  soughc  to  charge, 


shall  be  sold  at  auction,  hikI  the  auction- 
I'lir  shall,  at  the  tiiui'  of  salt',  cntfr  in  a 
(tall'  book  a  iiu'iiiorainiuin  .s|n'c:ifyin}{  //t« 
nature  ami  priix  of  the  pio^iirtji  xuhl,  llw 
tcriti^  of  tin:  sa'e,  the  iioiiir  of  tin;  piii'- 
chaser,  unit  the  nnme  nf  the  person  on 
whose  (tccoiiiit  the  S'llc  is  iiiiidi ,  such  nicui- 
oraiiiliiiii  siiall  be  (hicincd  a  ini'inoriiiiilum 
of  the  contiiict  of  sale  within  tlic  luoaniiig 
ot  the  last  si'ction,"  Attt;r  this  statutory 
ih'tinitioii  of  the  "nii  inoranilum  of  the 
contsact,  of  sale,"  in  which  every  incre- 
ilicnt  of  the  contract  of  sale  is  reiniireil  to 
bo  statcil  ill  the  writing,  it  is  rather  puz- 
zlin;^  to  ti'll  wiiat  tiiey  fancy  "tlu^  con- 
sideration of  a  contract  or  agreement  of 
sale"  h,  when  they  I'liact,  as  altiive  naineil, 
that  "the  consideration  of  any  contract, 
agreement,  or  prmnise  rcijuired  by  this 
chapter  to  be  in  ^vrilincj,  iteal  not  lie  ex- 
pressed in  the  written  i.-otitract,  ujjree- 
ineiit,  or  jiromise,  or  in  any  note  or  inoin- 
oraniliiiii  thcreol',  but  may  bi-  proved  by 
any  other  h'fi\\  ividi'in-i'."  Fiist  strictly 
detinin.,'  the  written  note  or  incinerinidmn 
which  is  to  answer  the  rei|uirenicnts  of 
the  si'etio;i,  and  tiieu  p)inf;  on  to  etuict 
that  one  h  lit  of  siicli  delined  noti-  or  inein- 
orandiini  is  unnecessary,  certainly  leaves 
the  matter  in  I  In?  (gravest  doubt  witat  they 
mean  by  "  consi.li  ration."  It  s"ems  cer- 
tain that,  t!ioui,'li  they  may  perhaps  mean 
inutuiliiy,  ^'r  what:  is  .sometimes  called 
'"tlie  motives  and  •Jidiicements,"  or  "the 
motives  an  I  considerations,"  by  "consid- 
eration" they  dearly  cannot  mean  the 
considernliitii ;  i.e.,  that  wiiieh  the  one 
party  to  the  contract  is  to  riK-eive  for 
what  the  oth'U'  is  to  i)ay,  or  what  thn 
OHi'  party  is  to  pay  for  that  which  he  is 
to  rei'i'ive. 

Where  the  pidiiiiso  is  to  pay  the  ilebt 
<if  another,  ihe  otlrcr  part  of  the  'oiitraet, 
namely,  the  promisee's  put,  is  the  consid- 
eration, and  no  case,  mitsiile  of  the  ipies- 
tion  i.f  miuiialirv,  as  in  Wain  u.  Warlters, 
.5  F.asi,  10,  (li^pites  this.  See  .lones  e. 
Palmer,  1  \t.»\j,.  (Mich.),  37H ;  Hall  r. 
Soule,  II  Mi.h.  4'.*t;  L'oiiarlc  Vred-it 
bur^',  :s  ,b,ii.i.s. -Jii  .  i<„vv,,li  r.  Kaband,  1 
Pet.  47(1;  XeNou  v.  IKibois,  1".  .lohns. 
17.5;  Baih'V  v.  Freeman,  4  'ohns.  283; 
11  lohiis.  221  ;  Wheelwri!,'ht  v.  .Moore,  \ 
Hall  (.V.  V.  .><  ip.  Ct.\  iiti  :  2d  ed.  22,'> ; 
Myers  )•.  Morse,  If.  .loliiis.  425;  Hunt  », 
Adams,  ,■>  Mass.  ;!,")8.  Tlie  contusion  as 
to  the  consideration  seems  conlined  to 
such  eases  .as  sales  of  hire!  under  the  4th 
section  :  the  statute  of  frauds,  or  the 
sale  of  :,'ood3  under  the  1 7th  section.     In 


these  cases  it  seem.s  very  generally  t')  \v 
thoi!j;ht,  as  we  have  siiowii,  that  the  luii- 
sideration  is  soinelliiim  called  t!ie"iiio- 
tives  or  inducements,"  or  "  tiie  ninth,  ser 
coiisideratioii.s,"  dihors  the  contrail.  In 
Whipple  v.  Parker.  -Ji)  .Mich,,  aiiii, ;;::',, 
the  court  said;  "The  considerutii.n  lor 
the  it;;reement,  jiroiinsc,  or  .siipiilatiMn  i,i 
the  party  to  be  <harued  and  wliii  !i  is  ir, 
writiiij,',  may,  and  ])eiliaps  ^eiieiMlly  (iiK, 
con.sisi  of  ''oiinli'r  piDioises  (ii-  eMriunrv 
stipulations  to  lie  piiiormed  by  thr  otli.r 
party."  This  is  tiiie,  with  r.'lereiice,  iicn- 
era'ly,  to  ca.ses  where  the  colisideratiiii  i^ 
but  a  promise  for  a  promi.se  ;  as  a  pieini.* 
to  pay  the  deiit  of  atiolln  r,  for  or  in  con 
hiderali<in  of  the  promise  of  the  credit'/f  t., 
forinar  to  .sue,  or  to  t^ive  time,  lliiv,  u 
show  the  contract,  the  mutual  pii'iiiiv^ 
must  be  iille|,'ed  in  the  wrif'tij;  si;,'ia  1  hv 
the  i^arty  to  he  charjjed.  But,  in  a  ■  ii>.'. 
for  iii.stanee,  of  a  .sale  ot  j,'oods  for  eus'ii,  tli 
gocids  to  be  rcceiveil  are  the  consideruu.:;. 
tor  the  money  to  lie  paid,  as  in  K^'ertnii  r 
iM.ithews,  t>  Hast,  ;jo7  ;  and  ther.',  tiie  ml!- 
sideratioii  is  sulli.'it'iitly  shown  wi;liout 
any  ulle;{alion  in  t!ie  writiiij;  of  noitual 
[iioiiiises. 

It  is  just  pos.sible  that  some  of  the  ti'.xi 
writers  who  have  iiieorrectly  said  thil  i; 
is  necessary  that  the  eonsideratiiui  s!,ii'ill 
appear  by  the  wiiiiiii^  wheri'  the  eoiitr:i.' 
conies  within  (he  4th  sertioii  of  the  st.it 
»ite,  liut  not  where  it  I'omes  within  tip- 
17th,  had  rel'erem-e  to  tlie  necessity,  not, 
slrii'tly,  of  mutuality,  hut  ol  .in  alleijntioi! 
as  to  the  uiatwil  pr:ii»ise.>i  of  the  pirtii's, 
in  order  to  show  the  consideralion.  Hut. 
if  lliis  is  their  tneaninij,  a  com]iiin-iiii  o,' 
Kitert.m  c.  Mathews,  t)  Ivist,  .•fi'7.  »itii 
Stadt  V.  LiU,  y   Kast,  :Us,  —  tlie  imiivh* 


d  W.iin  I'.  Warlters,  ;'.  K.isl,  in. 


i:iia 


have  shosvn  them  th  ■  incorrectness  uf  ihiu 
view.  See  Detroil,  ic.  li.  11.  ('i,  I'. 
Forlics,  ;{0  .Mich,  lii.'i,  at  p.  17'i.  wint". 
notwithstandiiifc  the  statutory  piwisjon 
to  which  we  have  referred,  that  tie-  coll' 
siil"iatioii  for  the  eoutra'l.  within  the 
statute,  ip'c'd  not  a|.]>ear  in  the  wiitiiiL'ii! 
is  douliteil.  as  1.1  whether,  wher.'  tic  "lily 
consideration  -ir  the  deh^nd  itit's  jirein- 
ise  is  the  promise  or  unilertiKJn','  "i  ili' 
plaint ilf,  and  that  is  one  whi'-li,  te  !> 
valiil  wheii  made,  must  lie  in  writinj:  i 
Tueri'  verbal  promise,  wliieli  is  •<(  w 
validity,  would  of  it-elf  eonstitut''  i 
oietit  consideration  for  the  prouns''  el  lU' 
defeinlant,  so  as  to  reinler  the  latter  biii'l; 
inj;  at  the  tini,'  it  is  made  ;  on  tlie  uremic 
that  there  would  l«^  a  want  of  inutc:ility 


»  114  Muss.  16. 
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was  not  wit!i  reference  to  tlie  subject-matter  of  the  rfulc,  but  as 
fo  the  n\odc   of  payment  of   the  eonsideratiou  luuuey,  and  ti»e 


ttl.i'  !i  i.>  uviiL'i'ully  fssi'iitiiil  t(t  the  valiiity 

i,f  .  iiulrai'ts.     SoiiK'  sill  h  consiil.Tiition  ,is 

tliis  .•irtiiic'l  to  ))<•  111  tln!  iiiiiicl  of  Ldiil  Kl- 

itiilHiroiii{li,  ill  Wuu!  V.  Wailtt'is,  5  K.ist, 

VI.  ai.il,  .'-t  tii'nt,  at  niKi  prii,..,  in   K^vrtnii 

r.  Miitli'ws,  6  Kii.st,  ;iii7.  mill  wdiiUI  scrni 

It)  {,'.1  to  all  ciisi.'s   witiiui  ll.c  I'lirvii-w  of 

till'  »  .itutc.     Uiit   tlin  111  tuil  (Iccisioii  ill 

tl)'  l.iUii-  ipftli'so  cost's  ;  III  Miiilt  r.  Lill, 

•J  ili'.st.  .J48,  iimi  ill  tl .r  utlit'l'  cases  ti-llMV,  ■ 

iii^'  lliim',  liiis   fstaMishfi!,,  that,    as   tin; 

sMt'.r.''  riM|i\irfS  tlmt  tlu'  noir  oi' iiiiinuniii- 

dimi  ill   writing'  shollld    be   .•■i;,;'lii'il  by  only 

tlif  i«!ity  lo  bi'  churj^cil.  ir  a  ill  bo  oiVcrliiiil 

wii.iiiii  till-  stiitiai',  if  if  show  on  its  fir.', 

l^-  fair  iiiffii'iici',  thi'  ivlioio  I'ontniit,  /  >., 

\v!mi  liotli  iniiiii's  are  ti>  ilo  uii'li"'  it,  I'vtn 

tii.jii.'ii   till'  wiitiii},'   lii.nislii'tl   ■(■j,'al  I'vi- 

iliii.i' l<>  allow  ot  the  c'lfoi'i'i  iiit'i.t  of  tlm 

n'litnii  t  bv  but  one  |>:iily  to  it,  only.     See 

H:ill  '•.  iSimli',   11    Miili"  4!il.      In'  .lanipn 

I.  .Miiir,  S:i    .Mi.-li.  *J'2:5,    it   wonM  sc.ni 

tli'i*  til',  court  iniliiifil  to  the  view    (s-u 

I.ji  2'J7,  -:«').  iiotwitlist.imliiii;  t!ic  provis- 

iuli  tliat  the  roiisiilel\itioii   of  the  ('olitlM.t 

of  sale   iii-i'd  not  apiHa!   in  the  writing,', 

that,  at  li'ast  where  a  jiiiee  i.--  agreed  on, 

tlie  iiiriiior.iiuiiim   slioulii  sliow  th''  jiriee, 

a.'*  tti'll  .is  "i(//  //((■  ■)///(■/•  tl  rmn  iil'  tin   ivrt- 

fra,-t,  ali'l  esjiecially  inust  show  that  it  is  n 

Kilitiai  t  of  sale."     In  Howell's  Antiotat'il 

Staiii!'>  (Miili.),  KidO,  n.,  it  is  .natvil  as 

til'  liol.linu'  of  the  couit  in  .lames  v.  Va\\v, 

Xi  Mi'h.  'I'l'-';  that     "A  nieMiolainlmii  oi- 

'iiutriit  of  ^ale  loi  tlie  luiet  of  fifty  iloUai's 

' !'  more,  miixt  slu'ir  all  '/(c  itiins  o'  ii  cum- 

I'll''  lujnvm.nt  I'/ soil'.      Aliil,   if  the  eon- 

twet    is    e.iieelltory,     the     jiiiee     niiist     be 

nain.'i,  as  well  wlieii  ,i  reasoiiiible  priee  as 

v.ii'i,  any  other  is  ;.i:rei.il  u|ion."     if,  in 

tile  ea<e,  the   sale   had    been    by   lul.-tion, 

■iihl.r  sir-,  tils"  (oil  seefioii?  'ii>:<,  47''l'K 

.vhiili  i..i|iiiies  "t'.ie  nature  and  (>ri<e  of 

!!e.  iinip'-ity  soli'i.  the  term."  of  tiii    -.ale," 

'ii'.,  to  be  set  out  in  the  note  or  tiK'tnoraii- 

'iutii,  it  would  .seem  dilHi  iilt  to  h'lid  tiiat 

■'.1.  ii  note  or  ineiiioratidiiih  w.uiid  be  j;ood 

where  t'ie«'    items   W'te    lit.t   set    ollt.  liol- 

^vitl,^1  111.!     '   tb.   se- lion  whieli  |tr»vid(>s 
'iia!        '■■  -I'ler-itioli  "  need  11. it   Ih'  eX- 

jirt'.v'  i  HI  ,1  writiit'_'  Kiif,  from  t>u 
il'I'u.'';'  Iiold'iin  of  the  ..iiirt  in  laine^  r, 
Muir,  :ii  Mieh.,  '22."^,  tVs  woui.)  «'ein  to 
!Mi'lv,  imtwithit.indiii'.:  that  -n'l'iii,  tliat 
■■  a'l  I'isin  i,f  milt,  tic*  pri.'e  as  well  as 
'all  the  other  f'-rnis  of  the  eontraet" 
iimsf  ii|>jiear  in  the  writinir.  This,  es  wp 
i'HT-  -li 'wn,  is  the  law  Mn.ler  th"  Knttlisli 
■tafti-..,  ;iiid  under  an.i).>;f -is  statutes  tt> 
i! ;  aii'l,  ill  the   M>'  '  itufc,  an  Well 

'«hy  iii'iiy  of  the  ,a  v  s,  the  "  cott- 

■^itleiiitiou '■  of  a  vontuni  '^t  sale  liirast  Iw 


uonstnied  Rs  something  in  .sime,'  way  en- 
ti.-lv  outside  of  the  e.intiaet,  l.ot  ei'VereJ 
by  tll.it  wfiieii  IS  l)UlvlJa^ed,  or  that  ivhieli 
is  to  hi!  [laid,  or  Llic  terms  of  the  eontraet, 
wiiieli,  V. nil  the  piirties  to  it,  ^liows  the 
entile  eouliaet.  What  this  iiiidelined 
something;  is,  whether  mutuality,  or 
'"inotiveit  Hlld  iiidiieements,"  or  "mo- 
tive.-' and  eoMsideratioiis,"  is  not,  by  any 
llR'alls,  clear.  Certaiiiiy,  d  seems  to  us, 
whether  t.ie  eontraet  lie  wit  hill  the  4ll(  or 
ITtli  M-rtiiii  of  'iiM'iir,  2,  I .  a,  the  note 
(1  nieiuoiaiidum.  Ill  wiitini:  sij^iied  i'y  'he 
;>arty  to  lie  cliar;;e<\  iiiU't  be  ,t  note  or 
meii'.oianduin  <il  the  entli'-  eoiitiaet,  ami 
eiju.dly  so  under  the  1  Ttii  section  as  «iid'_'r 
the  4lli;  the  vciy  n  sjseetal  le  authorities 
in  Kii;.daml  and  in  this  eouniry,  to  whoiii 
We  hive  jiievioi.K-.ly  lebried,  to  ilie  con- 
tiaiv,  !io;w  ithstandiiif;. 

fii  MeKlioy  i'.  r.u.k,  35  Mich.  434, 
till  court  exi  r!.>.sly  adlieieil  to  the  ilccision 
in  .Jame.-  L\  Miur,'33  Mich.  'iS-i,  by  which 
thiy  held  the  case  of  Mi  Klroy  r.  Buck 
Was  onveriicd.  In  this  ca.se  the  verbal 
ai,;ieemeiit  Wius  for  the  sale  of  a  double- 
de'.'k  car  of  liof,'s  at  5  cents  ;irr  lb., 
jiay.ible  on  or  before  Aiipist  'J.'j.  The 
consideiaiioii  for  the  lio;.fs  was,  therefore, 
the  .I  cents  /irr  lb,,  I'ayable  on  or  before 
Au;;i|st  2.'',  as  ihe  eolisidevatiell  in  l''.gertoii 
I'  Ma' hew.,  C  Kast,  307,  lor  the  '.iU  bales 
M'  Smyrna  cotton  pun  I  ased,  was  the  \\>'l. 
)<> '■  111., --to  be  jiaid  ''as  ~ocu  as  our 
ceiUtii  ate  is  eomiilete."  'i'he  memur:>ndlim 
in  writing'  in  McKlroy  r.  BucU,  3."t  Midi. 
434,  si^iieil  by  the  jnrly  lo  be  •linr;;e>i, 
allowed  the  subject  of  the  imich.i-e, —  "J 
V.ill  take  (loiible-deck  ear  llo;;s," — but 
ilid  not  show  tl,i  otiier  iurt  of  the  verbal 
cont'iiet,  the  considerali.ii,  or  [nice  to  b** 
jviid  bir  the  tioi;s.  If  the  |iii(e  had  been 
.'liovii,  the  whole  coiitrai't  wniil'l  have 
n(irM'iiivd  111  writiii};,  as  in  Kj,'crton  v. 
Mail."W».  6  Kast,  3o7.  Hut,  as  the 
Mil  bi;,'an  FtHtute  |i|-ovide.s  tli.it  the  con- 
sideration of  the  lotitraet  need  not  be  ex- 
|iic-..sed  M»  the  wrilliif,',  "  but  may  he 
proved  by  any  other  h-ijal  evidence,"  and 
.IS  the  consideration  of  the  contract  was 
iiroveil  liy  vi-ibal  e\  ideiioe.  the  conit  beb  » 
iiebl  th.it  the  statute  was  satisfied  Hut 
the  Sii|irinie  (^mtt  of  Michi^iaii  reversed 
the  del  i--ion,  and  held  that,  -»«  "f/rc  su>h- 
s/'fii'V  of  t/'i>.  hnr(jittii  ■'  11,11,  yAoirn,  tl»» 

sfaliitewas  not  sati'-lied.  Asth<  siibslHiw* 
of  a  b:\r;;iiri  or  enntiaet  "f  vale  can  only 
Ih.  shown  by  HOowiii^;  what  is  to  be  yiveii 
fortStl  which  is  to  i"-  re.  eiv,.,|,  unib-i  the 
de.  i^iiMis  in  .lames  »»,  Muir,  .'tS  Mich,  '_'23. 
mid  McKI^^»  v.  Hm  k,  :,:>  Mit  h.  4;(4,  it 
does  swtn  »hfflcuit  to  g\\\-  much  force  or 
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defect,  under  the  Statute  of  Frauds,  was  held  fatal.  The  mem- 
orandum there  relied  on  was  as  follows:  "  Boston,  February  18, 
1873.  Received  from  J.  J.  'Jrare  the  sum  of  fifty  dollars,  as  part 
payment  of  house  No.  2,  ilayward  Place,  sold  to  him  on  this 
day  for  (#25,000)  twenty-five  thousand  dollars,  and  mort{>;a<,'o  to 
remain  at  five  per  cent,  for  five  years.  Charles  PI.  Davison." 
The  court  said;  "The  memorandum  of  au^reement  indicates  that 
a  part  of  the  purchase-money  was  agreed  to  be  secured  by  mort- 
gage of  the  premises  to  be  conveyed.  Ihit  it  does  not  disclose  nor 
furnish  any  means  for  the  court  to  ascertain  what  part  or  auioiint 
is  to  remain  upon  mortgage,  and  what  paid  in  cash  upon  deli  very 
of  the  deed.  The  Statute  of  Frauds  doen  not  pennit  nurh  a 
contract  to  he  enforced  without  a  memorandum  of  it  in  n'rltiiti/, 
»i(ined  hi/  the  party  to  he  chanjed.  The  court  cannot,  tliorcfore, 
go  outside  of  this  writing  to  ascertain  what  the  real  agrciMiieiit 
of  the  parties  was  in  this  particular.  The  writing  being  iiicnm- 
plete  in  one  of  its  essential  terms,  and  the  court  having  no  mciuis 
to  which  it  can  lawfully  resort  to  supply  the  detect,  spocilic 
performance  must  fail." 

The  c(jurts  of  the  State  of  Maine  aft'ect  to  follow  and  approve 
of  the  confes.sedly  extra-Judieial  reasoning  of  the  Massaeliusctts 
court,  in  Packard  v.  Richardson.^  (Jilligan  v.  iJoardman-  is 
usually  cited  as  an  authority  for  this.^  While,  however,  it  is 
said  in  this  ease  tliat  the  doctrine  of  the  English  courts  is,  as 
we  have  seen,  that  as  there  must  be  a  note  or  memorandum  in 
writing  of  tlie  whole  contract,  bargain,  or  agreement,  witliiii  tlio 
fourth  or  seventeenth  section  of  the  statute,  in  order  to  bind  tlie 
party  whom  it  is  songht  to  charge  thereunder ;  tiierefore,  u  lioro 
there  is  an  omission  of  one  side  of  tlie  contract  in  the  note  in 
writing,  the  statute  is  not  complied  willi ;  yet  Gilligan  ".  IJoard- 


effect  evt>n  to  siii'li  iin  I'x press  eiiai'tini'iit 
lis  tliiit  of  till'  Micliii^un  .-l.ituLi',  with  mt, 
in  etl'i'i-t,  lioMiiii^  tlwt  ilii'  scutiDii  of  the 
statuti'  ri'i|uiiiiin  wriUfii  eviiluiiec,  in  any 
coiitnict  t'lir  rhu  siiUi  of  K""'!-*.  of  //(<■  Imr- 
(fain,  Ims  heeii,  in  fact,  ri?|K'iK'il.  Aiul  sen 
Wilivinson  v.  Hejivc-niii'li,  58  .Miih.  574, 
wht'ii'  li.  was  held  that,  when.'  a  ]iroiuiso 
is  thi;  I  'iiisiili-ration  fur  a  (trdinise,  ami 
tliere  was  not  thi;  nee.essaiy  oviilenee,  in 
writiiii,' of  ihe  plaiiitiirs  promise,  tlie  ile- 
fenilaiits  were  not  iialii'  on  their  jironiisp, 
within  tho  statute,  allhouijh  they  hail 
Ki^nuil  a  note  or  nieiMorainlnin  ol  the  >  ii- 
tire  iMulertakiri;j,  as  far  as  thi'ir  ))art  of  it 
was  eotKU'riieiJ.  .\tiii  see  iVihiier  v.  Mar- 
quette k  I'  .ulie.  llollinir  Mill  Co.,  3'.2 
Mieh.  '27-  wherfl  till'  ihifeniii.nts  signed 
a    iKeinui.ni.liiiii    in    wrilini^,    nfii ing  to 


plaintiir  sliowing,  hy  parol,  that  iii'<  !*i'r- 
vines  Wen;  to  lie  the  corsideialion  lor  this 
"pn)inise;"  lait  the  eonrt  held,  lintwitli- 
standiiifj  the  statiite  provides  that  ilie./eii- 
sidenition  for  th(;  "  proiais<' "'  ■'iicil  not 
tn;  L'XiM'essed  in  the  written  eontraet,  aijive- 
nient,  or  /irdini^r,  or  in  any  note  <m'  iin'iiio- 
ran<liiin  tiieivof,  hut  inav  !"•  piovil  ly 
any  other  lei,'al  evideiu'i;,"  that  the  pliiin- 
till'  on  sueh  evidence  could  not  rcioviT 
It  iloes,  indeed,  seem  dillienlt  to  fr.iliii'  :i 
satisfactory  note  or  nienioranduni  oi  a  con- 
trai.'t,  l»uj,'ain,  or  aijn'cinent,  whieh  ilms 
not  show  a  eontnict,  haijiaiii,  oi-  agiw- 
inent,  i)nt  oidy  one  side  of  it. 

'  17  Mass.  1-22. 

'^  2\)  Me.  7!). 

8  See  .3  Pare,  on  Ton.  Hi,  n.  i  ;  ilro'viu' 
on  Stat,  of  Frauds,  §  301.     And  see  Bid 


give  the  piamtiil'  u  spocitietl  sa'ury,  the     v.  Monroe,  06  Me.,  at  p.  342. 


PART   VIII.]        THE   NOTE   OR   MEMORANDUM   IN   WRITING. 


661 


man  Is  not,  itself,  like  Packard  v.  Richardson,^  a  very  clear  au- 
thority on  the  question. 

In  Gilligiin  v.  Boardman,  the  holder  of  the  jjromissory  note  of  a 
third  person  sold  it,  with  a  verbal  guaranty  of  its  payment,  and 
the  court  held,  not  only  that,  as  the  guaranty  was  made  at  thy 
same  time  with  the  principal  contract,  there  was  a  suHicient  con- 
sidenition  for  the  guaranty,  —  the  consideration  of  the  principal 
contract  being  a  sutlicient  consideration  for  the  guaranty  ;2  V)ut 
thiit,  it  was  not  the  note  alone,  but  the  note  with  the  guaranty, 
which  constituted  the  consideration  of  purchase  by  the  plaintiffs'. 
Tlitii,  on  the  doctrine  established  in  England  and  in  this  country. 
that  wliere  there  is  a  new  consideration  of  benefit  or  harm  moving 
1)(  Iwccn  the  newly  contracting  parties,  the  contract  is  on  original, 
an<l  n(>t  a  collateral  one;  therefore,  according  to  the  holding  in 
(iilligan  v.  Hoaruman,^  itstdf,  that  case  was  not  within  the  Stat- 
ute of  Framls. 

The  lirst  case  on  the  subject  we  find  decided  in  the  State  of 
Maine  does,  in  fact,  we  think,  follow  tiie  sound  decisions  of  the 
Kiiglisli  courts  in  holding  that  the  writing  signed  by  the  |>arty  to 
he  charged  "  shouhl  contain  the  whole  (U/rfement,^^  "  ho  far  as  it  is 
iiitiuiJcd  to  affcot  the  party  to  he  chart/cd.^'  * 

Fieeport  v.  Bartol^  was  the  case  of  a  sale  of  chiu'ch  pews 
(made  real  estate  by  statute  in  Maine),  within  tiie  cfpiivalent  of 
tlie  fourth  section  of  the  English  Statute  of  Frauds,  The  defend- 
ant signed  memoranda  showing  the  purchase  Ity  him  of  two  spc- 
cilic  pews.  But  it  was  held,  that,  as  tlicn^  was  anotlier  writing, 
showing  the  terms  of  sale,  not  signed  by  the  d  x'ndant,  nor  eon- 
nected  by  any  written  evidence  with  the  writings  signed  by  him, 
tiic  statute  was  not  satisfied.  Here,  the  jtriee  and  terms  were,  in 
t'lTcct,  the  consideration  for  tbr  defendant's  promise  /'and  altiioiigh 
the  price  appeared  in  the  memoranda,  signed  by  tlif  defendant, 
toiicther  with  the  subject-matter  of  the  sale,  it  was  held,  that,  as 
tiic  whole  terms  did  not  appear  in  the  writing  signed  by  the  de- 
fendant, the  writing  did  not  satisfy  the  statute."     However,   in 


I  i;  M.iss.   122. 

■^  lliiiitnss  1-.  I'litt.ii.  20  M.'.  28. 

"  2it  Ml'.  7'.i. 

♦  FivtjHiit   r.    Bartol.    3    Mc.    340,   ai 

■•  •■',  M.'.  ;{..o. 

'  S(>('  till'  prereditiK  rnae  atntoil,  in  the 
J*npiTiiic  Court  III  Miiiiie,  oC  (liiliiuui  v. 
Hii.iiiliiiaii,  2'.'  Ml?.  7it.  wlifTP  it  wuf-  lU'Kl 
tli.it  till'  tiiiiistcr  oi"  a  jiroinissoiv  noli-  anil 
!i  f,'iliir;iiiti-i'  of  its  |iayiiiiiit  wire  l)otli  the 
I'oiisiilciiitioii  for  the  luinhnsi'  of  tlif  n'vto. 

'  It  was  strouffly  rontcinlnl  in  this  i-aw; 
that  till!  contract  could  uut  be  unlorcuil 


tor  want  ot  nnitnality,  the  jiliiinlills  not 
Imviiii;  si^^'iiiil  the  wiitiiij;.  'I'lir  ronrt 
riiiisiiii'ii'il  it  iiiiiii'i'i'.ssary  to  considiM  lliis 
jmiiil,  as  they  hrlil,  althiiu;,'h  the  snlijei't- 
niatter  was  siillirii'iitly  (li'.seiiticii,  ami  the 
jMiii'  stilted  ill  fill'  writing',  .sij,iii'il  liy  t!i« 
ilet'i'iiilaut,  that  all  tin-  tiriiis  all'ei'tiiifj 
tile  jiarty  to  he  iliurgeil  must  ainiear  hy  the 
wiitiiii,',  siifiieil  t>y  him  ;  irgn,  that  the 
eoiiMi  h'Tution  niiist  ii]i)ieai'  ii,  anil  li; 
the  wiitiiif^.  The  court  saiil.  very  nine 
in  the  lani;iiui;e  of  the  Kiu'lish  eimrts  ; 
"The  ilefeiiilant  siifiieil  a  iiiiper,  n  ii'iiy  of 
which  inukus  a  part  of  thiii  en.sc  ;  hut  that 
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Levy  V.  Merrill,*  and  again  in  King  v.  Upton,'  it  was  held,  in  tlio 
case  of  the  promise  to  pay  the  debt  of  another,  that  the  eonaid- 
eration  for  the  collateral  undertaking,^  to  satisfy  the  Statute  of 


paiKtr  proves  no  agrrx incut,  sets  forth  no 
terms  or  i.'Dinlilioris,  aiul  is  allngftluT  tlc- 
fertivc  111  ivi'liiuv  i>f  a  con,/ nirl.  It  is  in 
proof  tliiit  thcit'  dill  ixi^l,  at  tin-  time  of 
the  <ii'friiilanl's  snliscriiilioii,  a  papiT,  now 
lost,  in  witich  tiii!  tciiiis  ami  cunilitions  of 
saU'  |>ro]iosi'il  liy  thi'  jilaintilfs  wi'if  i-loarly 
antl  (li-.tim'tly  si't  fortii  ;  Imt  thti  iia^x-r 
Hi^neil  ami  |>i'o(lu<'i>(l  lias  no  rcfi'M'iice  tu 
till!  i>a|>er  li'st.  Its  conmu'tion  witli  it, 
thcrffori),  I'aii  only  he  shown  liy  parol 
evidi'iice,  whii'li,  wi- art?  clcaily  of  (ijiinion, 
is  inaclmissiliK?  uniii-r  tho  staluli'.  Tho 
inatrnmont  sii,'iieil,  .ir  others  to  wliifh  it 
refers,  aii<l  wliicii  arr  thurchy  mailo  a  ]iart 
of  it,  skituhl  ciinliiin  tlu:  irho/)'.  uijimii'iit  ; 
at  least,  so  far  as  ii  is  intt'inleil  to  utfcct 
the  party  to  i>i;  eliarj^cil.  Tin'  (iilniissidn 
of  /Kind  ti'stiiiiDiii)  to  lU'ih'  out  and  com- 
plf'le  sitck  (i'jri'i'iii''iit  inoii/il  itifrtit  t/u:  (il>- 
jecl  of  the  sliilitli',  which  was  iiilenilod,  by 
tho  exeliisiiiii  of  testiiUDny  of  this  descrip- 
tion, to  lessen  the  facilities  as  well  as 
the  temptitioii  for  tlie  commission  of 
fiiunl  and  iH'rjiiry."  This  we  ileein  in 
direet  anta;;onism  to  the  doctrine  of  those 
coses  which  iiold  that  the  whole  of  the 
a^^reemeiit,  outside  of  the  ipiostion  of  mu- 
tuality, need  not  appear  in  the  written 
note  or  iiiemorandum  which  the  statute 
reipiires,  of  the  contract,  bargain,  or  aj^ree- 
tnent,  i.e.,  "/  Ih''  ivliolf  of  tho  c;ontraet, 
biirifaiti,  or  a^;rec>ment,  outside  of  the  mu- 
tuality. In  Krceport  v.  ISartol,  3  Me. 
340,  315,  the  case  of  Moydidl  v.  Drum- 
inond,  1 1  Ves.  142,  147,  was  a])proved  and 
followe.l,  ill  which  latter  ease?  the  clefend- 
ant  had  sulisiiilx-d  a  mentorandiim  in 
writintj  for  the  purc;has(!  of  tiie  suhjeet- 
inatter  of  the  contract,  hut  it  was  con- 
toiided  tiiat  "  the  whole  contract  not  hav- 
ing; lu'en  reduced  to  writinj,',  and  sitrneil 
by  the  paiiie>,  etc,"  it  was  void  within  the 
Statute  of  l-'rauds.     And  so  it  was  hidd. 

1  4  Me.  l><i>,  IS'J. 

a  4  Me.  :iS7. 

'  It  will  lie  notified  that  tho  )ioldin{;iu 
Levy  I'.  .Merrill,  4  Me.  I'M),  and  in  Kiiii; 
V.  itptoii,  4  Ml'.  3S7,  onlvf^oes  the  leni^th 
of  holdim,',  not  that  the  cousideratioti  for 
none  of  tlie  liarjjains,  contracts,  or  agree- 
ments, reipiired  liy  thi^  4th  or  17th  sec- 
tion of  the  Kui,dish  statute!  of  frauds, 
noed  appear  liy  the  writing',  hut  oidy  that 
the  eoiisideration  for  the  eolliiteral  under- 
takin<;  to  pay  i\w  deht  of  another  ni'ed 
not  so  appear.  It  is,  too,  u|ion  this 
clause  of  tile  4th  section  that  Packard  V. 
Richardson,  17  Mass.  \'1'2,  is  purported  to 
be  decided.     In  iHx  purte  Miiiet,  14  Ves. 


180,  Ijord  Eldon,  too,  treated  this  clausi! 
of  the  statute  relating  to  the  special  pruiii- 
i.''e  to  pay  the  ilebt  of  another  as  liein;^ 
exceptional,  on  the  ^'round  that  "  lln' 
undertaking  of  one  man  for  'he  di^bt  of 
another  does  not  reijuire  u  coiiMideiatimi 
movinij  lictu'i'ca  llinii  ;"  i,  c,  hetweeu  the 
promisor  aiicl  ]iromisee.  Ihit,  iiolwith- 
standing,'  this,  the  learn('<l  Lord  UhaiKclKii 
lost  si^^ht  of  the  fact  that  a  sjiecial  promise 
to  juiy  the  delit  of  another,  like  any  iilln  r 
contract,  luirgaiii,  or  aj;reement,  is  yit 
invalid  witlnml  it  consiili  r((lioii  to  siistaiii 
it.  And, although  such  eonsiileratioii  may 
ho  aiiytliiiif;  of  detriment  to  the  proinisie, 
«H  well  lus  It  may  he  anything  of  lietulit 
to  the  promisor,  if  the  etl'ect  of  the  .stat- 
ute is  that  the  whole  eontiact  involved 
in  the  special  promise  has  to  ap[icar  in 
the  writing,  as  well  us  the  contrac's,  .sjilc, 
or  agreements  otherwise  named  in  the  4tli 
section,  or  thu  contracts  or  liaii,'aiiis 
named  in  the  17th  section,  then  it  is 
clear  that  the  consideration  has  to  appear 
in  the  writing  as  much  under  one  of  the 
clauses  of  the  4th  section  as  under  eitlier 
of  the  others.  Seo  the  suliject,  aMy  cdii- 
sidered  hy  .Miliott,  C.  .F.,  in  Saunders  v. 
Wakefield,  4  IJ.  &  Alil.  .V.)4,  ;V,e,»,  ti,im 
whose  niasti'rly  judgnn'iit  on  the  sulijcct 
we  have  fully  ciuoted.  <tiitc,  f>\7,  n.  1.  It 
will  ho  iiotictHl  that  the  ameiidineiit  to 
the  Knglish  statuti!  of  frauds  hy  tho 
Mercantile  Law  Amendment  Act,  1!»&20 
Vic.  e.  l»7,  l»rovic|ing  that  the  coii>i.lini- 
tion  for  the  "  promise  "  "  need  not  uppeiu 
in  writing,  or  hy  necessary  inference  from 
a  written  document,"  only  goes  to  the 
clause  of  the  4lh  section  of  llie  statute  of 
frauds  relating  to  the  sjiecial  proniise  to 
nay  tho  debt  of  another.  And,  as  wv 
liave  iM)intod  out  siipni,  there  iniuht  !«' 
grounds  for  sustaining  even  what  we  tliiiik 
arc  tho  hailly  reasoned  cases  of  Packard  r. 
Ilichardson,  17  .Mass.  122;  Levy  i".  .Mer- 
rill, 4  Me.  182  ;  King  k.  I'ptoii,  4  .Me. 
387  ;  anil  analogous  cases,  without  at  all 
justifying  the  view  tiiat,  therefore,  a  note 
or  memoramlum  in  writing  under  ether 
chnises  of  the  4tli  .section,  of  eontne'ts, 
.sales,  or  agreements  ;  or,  under  I  lie  I'lli, 
of  contracts  or  bargains,  would  be  L'eoil, 
which  did  not,  iliiectly  or  by  fair  infer- 
enee,  show  the  entire  eontiact  ;  wliiih. 
of  course,  it  eoiild  not  do  if  it  oniitteil 
any  of  the  e.s.sential  terms  which  went  to, 
or  were  a  part  or  the  whole  of  that  wliich 
is  ab.solut(dy  necessary  to  const  it 'ite  a  con- 
tract, bargain,  sale,  or  agreement, —the 
consideration. 
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Frauds,  docs  not  require  to  appear  in  the  note  or  luciuorandum  in 
writing,',  sijiiied  liy  the  j»arty  to  bo  churf^ed. 

Lc'vv  ('.  Morrill '  and  King  v.  Upton  '■*  rest  on  I'aci<ard  v.  Rich- 
ardson,'*  whicli  case,  in  its  turn,  rests  largely  on  the  views  ex- 
jiiossed  by  Lord  Eldon  in  IJx  parte  Minot,''  and  in  J'j'j:  parte 
(jarduni;''  both  of  whieh  cases  wore  undertakings  to  pay  tlio  debt 
of  another.  iJut,  as  is  well  j»ointed  out  in  Saunders  v.  Wakdiold," 
ill  oucli  of  thoso  eases  there  was  a  menioranduni  in  writing  signed 
hy  tiu,'  parly  to  be  eharged,  from  which,  by  fair  inl'crcneo,  a  eon- 
sidi-nition  ilid  appear  in  the  writing.  In  Ex  parte  Minet,'  there 
was  tho  considoration  of  fntiire  advancos  to  sustain  the  promise, 
aud  in  Ex  parte  (Jardom,'*  future  sujtplies  of  goods." 


J  4  Me.  ISO,  189. 
••i  4  M".  ;!87. 
»  17  Miiss.  122. 
«  14  Vcs.  KH'.t. 

*  l.'i  Vis.  -Jhti. 

"  4  H.  &  A  III.  at  p.  597. 
J  14  Vrs.  189. 
"  \:>  Vfs.  -JSt). 

*  'I'lii'ii-  is  a  stiikiiif;  similarity  bftwpi'ii 
till'  j,Mi;iraiiiii's  ill  llicsc  rasi's  ami  tliat  in 
Sti.lt  >\  Lill,  9  i'lii^t,  318,  whiTc  the 
loiirl,  (if  wliiiii  I.inil  i'llli'iilioroii;.!!!  was 
cliiit  Jii>li'i',  aiiil  sittiii;,'  in  tlie  I'lise,  ami 
wliirli  liail  iliiiiicil  Wain  c.  WaiitiTs,  5 
l!;ii>t,  111,  ami  K;,'i'rt()ii  r.  Matiiews,  (i  Kast, 
307,  Im'M  tiiiit  till'  f,'uiiraiitcu  sulliririitly 
sliiASiil  ilii-  I'DDsiiii'iMtioii  til  .satisfy  tlii' 
stiitiili'.  Till'  ^jniiiaiitii's  in  Stailt  v.  Lill, 
!•  K;i>l.  ;U><,  ainl  ill  l\x  /"(/Vc  (ianlnni,  Ifi 
Vcs,  'JSti,  wi'ii'  viitiially  iili'iifical.  In  tlio 
fiiriMiT  till'  ^;iiaiaiiti'L'  was,  "  I  ni'i"''"it'^''' 
till'  [iMyiiii'iit  of  .iny  j,'o<ii|s  wliirli  .1,  Slailt 
dilii-'is   ti)  .1.    Niiliiils;"    in    till-    lattiT, 

"  W'l'  a^'v Mill   I'li^^ai;!'  to  j;iiaraiit»'0  for 

wlmt  twi-t  Tlniiiias  Ta|i|i  may  pinr/insr 
IriHii  yoii  iViiiii  till'  -JSth  iilt.  to  tlir  1st  of 
.liiiiiMiy."  Till'  lattrr  1,'iiaianti'i',  in  fart 
nioiv  rliaily,  in  tlii'  iisi'  nf  tin-  trrni  "  luir- 
i'lia»i-."  iii>iiMil  of  "  ilrliviT,"  ill  Staiit  y. 
l.ill. '.I  i',;i>t,  ;!|S,  sliDWi'il  the  contiait  of 
sail'  I'ui-  wlii.li  till'  K'laialiti'i'  was  i;ivrii. 
Stiiilt  I',  l.ill,  !•  Kast,  ;!4^,  ilfi'iili'il  by  tin.- 
('"lilt  of  (,iiii'i'ii's  lii'iicli,  in  wliirji  1,1. nl 
Kllt'iiliiiriiii.;li  sat  as  cliirf  Jiistirc,  ami  /■.'.(' 

l>"rtii'>Md 1',  Vi's.  2'^t!,  ilrciilril  liy  I.onl 

KMoii,  wiir  IhiiIi  ili'i'iiliil  A.  11.  1M>S,  ami 
wiTi'  till  rrluii'  virtually  rniii'iirri'iit.aml  art! 
ill  |iiTlV'i't  liaiiiiony  with  farli  otiu'r.  Trin', 
in  A'.r  p-nir  (ianloin,  IT)  Vi's.  'JSi!,  I.niil 
Kliliiii  saiil  that  lii'  hail  always  taken  tlm 
liiw  tu  III'  ili'ar  until  Wain  v.  Warlti'is, 
5  Kast,  1(1,  was  riti'il,  that,  if  a  man 
!i(,'rp('il  in  writiiif;  to  [lay  tho  di'lit  of  an- 
"Uifv,  it  was  lint  lU'i'i'ssary  that  the  con- 
siiliiatinii  shoiilil  a|ii)i'aroii  thr  faci'  of  tin; 
writing'.  Hut  hi'  yii-Mi'il  to  tin-  ilcrision 
of  that  lase,  ami" admitted   that  it  had 


"  detcrmiiifi/  two  points,  —  first,  that  a 
coiisiih'iatioii  is  ncii'ssary  ;  st'iondiy,  /hut 
it  III  lis!  iiiijiiiir  iipmi  lltr  irriUmj."  lint, 
furthi-r,  it  sri-nis  that  Lord  Kldoii  did  no: 
tlu'ii' clcaily  distiiif,'iiish  liilwci'ii  thi)  con- 
siiliratinn  (the  futuii'  sales  of  the  j;oods  to 
Ta|i|i)  and  the  mutuality  (the  plaiiitiirs 
at,'icenii'nt  to  .sell  tho  goods  to  Tapii)  ;  iw 
lif  says,  "  It  is  exceedin^jly  dilliriilt  to 
distin;,'uisb  this  fioni  that  ease  [in  Wain 
V.  Warlters,  6  Kast,  10,  there  is  the  mere 
lirnmisi',  for  whieh  no  eonsiileiiitiiiii  what- 
ever aii|iears  in  the  wiiliiif,']  ;  as  lor  this 
eii^'n;,'i'nielit  to  be  ailsweialile  lor  any  twist 
which  the  iietitioiieis  shoiild  supply  to  an- 
other person,  there  is  no  eonsideiation  ; 
unless  as  it  may  be  proved  by  parol  evi- 
(leiii'e  that  they  did  a;,'ite  to  fuiliisii  Iwist." 
lint,  in  Sladt  r.  Lill,  9  Last,  ;i48,  wliero 
Lord  Llleliboloii^;h  sei'iiied  to  have  been 
disabused  of  the  view  whieh  he  too  seemed 
to  have  had  in  Wain  v.  Warlteis,  fi  Last, 
10,  and  at  )(/•'/  priKs,  in  Lgeiton  v.  Ma- 
thews, 0  Kast,  o07,  that  the  eoiisidi  ration 
and  the  mutuality  were  the  saiiie,  he  said, 
with  refi'leiiee  to  the  eolisidelatioli,  whii'h 
was  as  applirable  to  A'./'  /mrti:  Minet,  14 
Ves.  189,  and  to  AV  piiiii-  (Janlom,  15 
Ves.  •28t),  as  to  Sladt  r.  Lill,  9  Kast,  848, 
that  the  stipulalinii  as  to  the  delivery  of 
the  goods  to  the  third  party  was  li  eon. 
sidi'lation  a]ipiaiilig  on  the  faee  iil  tin! 
writing,  and  when  the  ililiMiy  Imik  place 
the  iniisidi'iatiiin  attaihed.  Lmd  Klleii- 
boioiigh  so  diieited  the  Jury,  ami  in  so 
dniiig  was  sustained  by  the  lull  emirt. 
.\iid  in  K.r  parti-  (iardoni,  IT)  Ves.  28(1, 
Lnfil  LMon,  while  holding  that  the 
'•agreement,"  as  an  agreeineni  to  pay  the 
debt  of  another,  was  "  iin  inirii'iiuiit  with- 
in the  meaning  of  the  statiile,"  niii.^l  have 
also  held  (see  p.  2S9)  that  the  eoiisiileia- 
tioii  dill  ap]ii'ar  by  the  writing,  ns  he  held 
that  the  guarantors  were  bound  b\  their 
guaranty.  In  me  of  the  very  adiiiiiablo 
notes  of  the  late  Mr.  Sumner  to  Vesey's 
reports,  it  is  correctly  said  :  "In  Ex  parte 
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By  tho  statutes  of  Maine  *  it  is  enacted,  that  the  considonitiou 
fur  the  8|iecial  proniisos,  contracts,  and  a;^recinents,  named  in  the 
first  section  (wliich  includes  the  clauses  in  tlie  fourth  section  of 
21)  Car.  2,  e.  5J)  necul  not  be  expressed  in  the  writinjr,  but  may  lie 
proved  otherwise;''^  leaving  the  fourth  section,  which  is  similar  to 
the  seventeenth  section  of  the  Kujrlish  act,  without  the  addition 
of  any  such  clause.  Hut,  in  IJird  v.  Munroe,''  it  is  stated  {generally, 
independent  of  the  statute,  as  it  is  said  in  (iilli<,'an  v.  IJoardniaii,* 
that,  in  Maine,  "the  consideration  for  the  promise  is  not  recpiiml 
to  he  expiessed  in  writing."  Notwithstanding  this,  however,  we 
think  a  critical  examination  of  the  decisions  in  Maine  will  show, 
as  they  do  in  Massachusetts,  that  they  do  not  really  mean  this; 
but,  rather,  that  they  arc  c<Mifounding  the  mutuality  of  a  contract 
with  the  consideration.''    And,  in  fact,  taking  all  tlieir  decisions 


(Saiiloin,  15  Vi's.  'J87,  it  wa.s  licM  tliat  a 
fliillii'ii'iit  cuii.siclcraliiiii  diil  ii|)|icur."  Al- 
to^^i'tluT,  thi'ii,  vcan'i'li'iiily  of  tln^  o|iiiiiuii 
timt  till!  ii'MMiiiiii!,' ( 0  ill  siK'li  t'a.sr.s  it.s 
I'lii'kai'il  I'.  itii'liai'iUdii,  17  Mii.ss.  l'J'2, 
Li'vy  I'.  Mcnill.  4  Me.  180,  uii.l  Kiiii;  i-. 
Upton,  4  Me.  !iS7,  is  uiisuiiiioitud,  cither 
on  nriiii'iplt;  or  iiiitliority. 

«  H  S.  of  1871,  i>.  78(5  ;  It.  S.  of  1883, 
p.  838  ;  i:.  Ill,  §§  1,  4. 

'•*  It  is  iiiioiiictly  stilted  in  Williaiiis  r. 
Kt/biiisoii,  7;J  Ml'.  .It"  ]i.  \'.f2,  that,  althoiii;!! 
this  |ii'ovisii)ii  is  coiitiiiiii'il  in  the  U.  8.  of 
Mainu  of  1840,  r.  l:t(>,  t$  2,  and  in  tlu^ 
R.  S.  of  Maine  of  18.'.7,  o.  111.  S  2,  it  was 
ru|«-a!i-d,  and  was  not  incliidcil  in  tin*  It.  S. 
of  1871.  It  is,  however,  inidwded  both 
in  t\n'  revisions  of  1871  and  1883,  but 
is  made  a  part  of  th<!  first  section  in  eaeh 
of  these  revisions,  instead  of  bein;;  an  in- 
dependent section  (the  sei'ond),  as  it  was 
in  the  leviNion  of  18.')7.  I5nt  in  the  revi- 
sion of  18.')7,  as  in  thoM*  of  1871  ami  1883, 
it  was  only  apiilied  in  tlit^  statute  to  the 
<:onfiiu.'ls,  etc.,  in  the  lirst  sei'tion  (tlu! 
Kii;;lish  foiiitb),  and  not  to  those  in  the 
fourth  (the  Kii^lisli  se\unteeiith).  Hut 
the  iiuestioii  ill  Willianis  v.  Hobinson,  73 
Mu.  iSi),  came  up  under  the  fourth  section 
(tlie  Kn;,'lish  seventeenth)  of  the  Maine 
Htatute,  ami  not  under  thu  tirsit  (the  Eng- 
lish fourth). 

'  till  Me.  at  p.  342. 

*  2'J  .Ml'.  7!t. 

^  It  may  perhaps  lie  iipre.s.sary  to  ob- 
serve that  where  tlnTe  is  no  nnituality,  no 
«.'/!/'■''.'/"'"'  inriiliiiiii,  or  ineetiiig  of  ininds, 
there  is,  of  course,  no  contract ;  and  wliero 
there  is  no  I'onlract  there  are,  of  course, 
no  mutual  I'onsiderationa.  But  tlie  ciui- 
sideralion  for  ;l  eonliact,  ).  r.,  what  one  is 
to  receivo  for  that  which  he  is  to  ffive,  may 
apj>ear  in  the  writiiiK,  or  by  fair  infereneo 
I'roni  it,  and  yet  the  mutuality,  which  in 


also  necessary  to  make  a  bimlini,'  eontiiict, 
not  aiiiM'ar  in  or  by  the  writiii;,'.  This 
was  the  case  not  only  in  Kj,'eitoii  c.  .Ma. 
thews,  h  Kast,  10,  and  Stadt  i-.  l.ill,  9 
Kiist,  348,  but  in  such  ca.ses  as  Ex  /I'lrle 
Minet,  11  Ves.  1811.  and  h'x  /mrff  (Jaiilnni, 
1.')  Ves.  'J'<7.  In  all  of  these  cases,  aliil  in 
innuinerahle  other  well-decided  ca.ses,  the 
eoiisiilcratioii  appeared  in  and  by  tiie 
writing,',  or  by  fair  infcicnce  from  it  ;  hut 
the  niiitualtty  diil  not  so  appear,  but  liiul 
to  be  shown  ililmrs  the  wiitim;.  Tlie 
theory  of  all  these  cases  is  that  of  tho 
statute  itself,  without  tlie  excepliiin  ul  iiiiy 
clause  either  of  the  fourth  or  sevenli iiith 
section  ;  that  the  contract,  barL;aiii,  nr 
a;,'reeliiellt  (/.  <'.,  the  whole  contract,  bar- 
ijaiii,  or  a^^rceniciit),  or  some  note  or  iiicin- 
inandum  of  it  (/.  i\,  some  note  or  iiiciiio- 
raiidum  of  Ihr  irhni,-  contract,  baif^aiii,  or 
ntjreenient),  must  appear  in  the  wiitiii;'. 
Hut  as  this  writinj;  need  only,  to  be  bind- 
inj^,  be  si;,'ned  by  the  party  to  be  cli;Uf:i'il 
thereby,  it  need  not  be  signed  by  the 
other  party  to  it,  and  hence  his  assent  to 
it  —  to  make  the  necessary  muliialiiy  — 
may  be  shown,  as  it  could  liave  bcni  iit 
conimon  law  liofore  the  statute,  by  evi- 
dence <i/ii(iiili'.  'n  ,  iiiiii;  in  mind  tiiis 
distinction,  and  tlie  assumed  dilb  n mi  — 
outside  of  the  one  improperly  trcate.l  ex- 
eeptiolial  case  of  a  promise  to  answii  tut 
till!  debt,  default,  or  miscarriaf,'e  of  un- 
other — between  the  Kllljlisli  cases  iUnl 
very  many  of  the  cases  in  .Massaclmsetts, 
Maine,  and  in  the  other  courts  whiih 
have  assumed  to  I'ollo'v  the  coiil'essiilly 
iihi/ir  (liiiii  in  Packard  r.  liiclianlson,  1" 
Mass,  l'J'_>,  will  eiilirr-ly  <lisappeiir  :  tlii'se 
111  Iter,  as  do  the  Kiii;!ish  cases,  in  ell'eit  lieM- 
iuii  that  ((//  l/if  tiTitis  It/  till'  aiiitrit't,  mil- 
side  of  the  matter  of  the  mutuality,  must 
appear  in  and  by  tlii'  wiitiiif,',  m  by  t:iir 
inference  from  it.     See  Bean  i'.  liiiiliaiik, 
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iiitct  consideration, and  mnkinp:  due  allowance  for  tlioir  <MTor  in 
clcUR'ntary  law,  it  is  (|uc.stioiialjlo  if  (perliaps  not  inclmlinjf  the 
ciisc  wliicli  has  to  some  extent,  under  the  Statute  of  Frauds,  been 
lor  some  insuHieient  reason  treatetl  as  exceptional, —  tiie  promise 
to  iiuswer  for  the  debt,  defaidt,  or  njisearria^e  of  a  thin!  party) 
tlic  decisions  in  Massachusetts,  Maine,  and  the  other  Stiitcs  which 
alTcct  to  follow  the  vicious  reasoninj;  in  I'a(d<ard  /•.  Kiehardson,* 
ill  tlirir  repudiation  of  the  law  as  well  decided  hy  Wain  /•.  Warl- 
t(  IS,-' at  all  dill'er  in  i)rineiple  from  the  w»dl-de(!idfd  Kuirlish  cases 
i)t  Ivjcrton  V.  Mathews,^  Studt  v.  Lill,*  and  the  lon<r  and  tndiroken 
siiii's  of  Eni^lihh  cases,  which  have  followed,  approved  and 
iillliintMl  the  well-decided  law  of  Wain  v.  Warlters,''  lOgerton  v. 
Milt  hews,"  and  Stadt  v.  LillJ 

'I'liiis,  in  llorton  v.  McC'arty,**  where  the  question  came  up  under 
the  clause  relatinj;  to  the  sale  of  lands,  after  referring;  to  a  mem- 
maudiiiii  which  had  not  ijeen  duly  sijrned,  which  contained  "a 
(icsfiiption  of  the  premises,  the  time  and  place  of  sah;,  the  name 
(tt  tlic  seller,  the  terms,  and  the  name  of  the  defendant  as  |)ur- 
cliasc.',"  as  l)ein<?  "  undoubtedly  sidlicient,  if  si!asonal)ly  made," 
til  cliarjre  the  defendant,  Kent,  J.,  deliverinj^  the  unanimous  judg- 
ment of  the  Supreme  Court  of  Maine,  says:  "A  mere  writiuf^ 
down  on  a  sli|)  of  paper  of  the  name  of  the  purchaser  and  the 
liiice,  the  paper  containin«?  nothin}^  else,  and  connected  with  no 
oilier  papers,  is  not  a  xiijtitiii/  of  a  contract,  within  the  meaniiij^  of 
the  statute.  The  rule  of  law  has  been  sulliciently  relaxed  by  tho 
(leiisions,  but  it  is  not  entirely  dispensed  with.  The  general  rule 
is  that  the  paper  or  l»ook  signed  munt  contnin  the  essential  Icrmx  of 
till-  miitnicf,  with  such  a  degree  of  certainty  that  it  may  be  under- 
stddd  without  recourse  to  parol  testimony."  It  is  clear  that  tho 
writiiii;  of  a  name  and  a  sum  on  a  slip  of  paper,  which  contains 
no  reference  to  the  sale  and  its  terms,  or  to  the  description  of  the 
|ii(ipeity,  is  not  suHicient  :  Kreejiort  v.  IJartol,'-*  M(»rt(»n  c.  Deane.'*' 
That  the  wi-iting  signed  l)y  the  party  to  be  charged  "  nuist  contain 
tlie  essential  terms  of  the  contract,"  i.  e.,  all  i\\e  essential  terms 
ot  the  contract,  is  what  the  statute  itself  re(piires;  and  this  liold- 
illL^  even  in  the  State  of  Maine,  accords  with  the  uidjroken  line  of 
till'  I'liiglish  decisions,  and  with  the  well-decided  cases  in  this 
coiintrv  in  harmony  therewith. 


I  ♦  ''♦'l  'I' I'' 
■'   '■  I 
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!•'  .Mr.  I'lS,  wIktp  it  wa.s  licld  there  wa.s 
111  eiiii-iili  nitidM  I'lir  want  nt'  mutuality  ; 
l)iit  when-,  hail  there  iM^eii  eviileiue  of 
iiiutiialiiy,  the  consideration  would  have 
siiHiiiciitly  a]i|i('ared  in  the  writinf,'  sij;ned 
l)y  llie  jiarty  whom  it  wus  sought  to 
charp'. 

'  17  Mass.  122. 

»  5  Ka-st,  10. 


8  0  F.a.it,  307. 
*  i)  l':a.st,  ;M8. 
^  5  F.a.st,  10. 
"  t!  Kast,  307. 
'  <»  Kast,  348. 
«  M  .Me.  3'.>4. 
»  3  Oreenleaf,  340. 
l'^  13  Met.  35. 
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In  the  case  of  Cummings  v.  Dennett^  the  action  was  against 
the  seller  of  a  quantity  of  belting  leather  for  not  delivering  it. 
Tiic  mcniorandum  of  the  contract  in  Avriting  showed  the  con- 
sideration as  plainly  as  in  any  of  the  English  cases  to  which  we 
have  referred ;  but,  as  in  them,  the  mutuality  did  not  appear. 
In  the  Maine  case  the  mutuality  and  the  consideration  were 
coniounded.  The  note  or  memorandum  in  writing,  signed  by  the 
party  to  be  charged,  was  as  follows  :  "  I,  the  subscriber,  herohy 
agree  to  furnish  David  Cummings  with  one  hundred  and  forty 
backs  and  strips  for  belting,  to  be  delivered  in  Portland,  at  ehjh- 
teen  cents  per  pound,  by  the  first  day  of  December  next." 

Here,  right  on  the  face  of  the  writing,  the  consideration,  as  in 
the  English  cases,  —  the  leather  for  the  price,  the  price  for  the 
leather,  —  is  shown  ;  but,  as  in  the  English  cases,  the  mutuality 
does  not  appear.  But,  as  has  been  held  in  those  cases,  that, 
under  the  statute,  can  be  shown  dehors  the  writing.  The  case  in 
Maine  is  decided  precisely  as  it  would  have  been  in  England,  or 
in  those  States  where  the  gross  elementary  mistake  of  Massa- 
chusetts, Maine,  and  a  few  other  States,  has  not  been  made,  of 
coni'oundiii<j;  the  consideration  with  the  mutuality.  Thus  in  Cum- 
mings V.  Di'nnett,^  instead  of  its  being  claimed  for  the  plaintiff 
that  "  all  the  essential  terms  of  the  contract "  (outside  of  the 
mutuality,  which  the  statute,  fairly  and  universally  so  construed, 
does  not  require  to  be  evidenced  by  the  writing),  including,  of 
course,  the  mutual  considerations,  without  which  "  a  contract" 
could  not  b'  shown,  did  appear  on  the  very  face  of  the  writing; 
it  was  contended  that  "  it  is  not  necessary  that  the  consideration 
of  an  agreement  should  bs  stated  in  it  to  make  it  binding.  The 
consideration  may  be  proved  by  parol." 

So,  in  the  unanimous  judgment  of  the  court,  delivered  by  Whit- 
man, C.  J.,  the  position  is  not  taken,  as  it  should  have  been,  that 
the  consideration  is  stated  as  plainly  as  in  any  case  which,  under 
the  statute,  has  ever  been  upheld,  including  either  or  any  of  al'  the 
English  cases  to  which  we  have  referred  in  this  Part,  and  that 
the  mutuality  is  not  required  to  be  shown  by  the  writing ;  tlioy,  on 
the  other  hand,  treating  the  being  mutually  bound  by  the  contract 
as  being  absolutely  essential,  not  to  the  making  of  a  contract,  but 
to  the  showing,  independent  of  this,  that  there  is  a  consideration, 
utterly  ignore  the  admission  of  a  consideration  by  the  ])ai  ty  to  be 
charged,  shown  on  the  face  of  the  writing  or  by  a  fair  inference 
from  it.3     Thus  the  conclusion  is  obvious  that,  in  all  this  ohms  of 


1  26  Ml'.  307.  C.   J.,   will    inako  clear   tin;  fallacy  into 

2  I/iid.  i\'.)7,  398.  which  such  courts  as  those  of  Mussafiui- 
8  The  lollowiiig  language  of  Whitman,     setts,    Maine,    etc.,    have    fallen:    "Tin' 
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rases,  there  is  not  a  particle  of  difference  between  the  actual  hold- 
of  the  courts  in  England  or  elsewhere,  which  hold  that  the 


mg 


iilaintifr  relies  upon  a  siieciiil  contract,  en- 
tcnd  into  between  him  ami  tin'  tlefenilant, 
ill  which  the  delendant  in  writing  ajfreed 
to  tarnish  the  plaintitl' with  one  hundred 
barks  and  strips  for  belling,  to  be  deliv- 
.Mi'J  in  Portland  by  the  lir.st  day  of  l)e- 
r.-iiihiir  then  next,  the  date  of  the  writing 
h.Miig  Sept.  6,  1^45,  at  eighteen  cents  per 
|iinnul.  Thi^  plaintiU'  on  the  first  day  of 
Dei'i  inber  following  the  date  of  the  writ- 
iiif,',  tendered  to  the  defendant,  at  his  tan- 
iicry  in  I'ortland,  the  atnonnt  the  articles 
would  come  to  at  the  price  agreed  upon, 
ami  demanded  them  of  liim  ;  to  which  ho 
rejilicd  tiiat  he  Iwul  not  the  leather.  He 
(lid  not  (h'liy  that  he  hud  made  such  an 
agreement;  or  then  iiretend  that  it  was 
nut  mu/Udili/  uhlUjatdVij  ;  or  that  the  plain- 
titf /('((/  not  (Kjrecd  to  tub;  nnd  jkii/  for  the 
aiikleK  a/km  their  leiiKj  furnished,  ueeord- 
inij  to  promise.  He  now  sets  np,  however, 
in  defence,  that  the  irritten  ojjrcetnent  docs 
not  shair  that  the  plaint  iff  did  so  agree  ;  and, 
thirfor,  that  there  iras  no  consideration 
ft.ir  the  promise  he  had  vwde  ;  and,  more- 
over, that  there  being  no  vrittcn  promise 
on  tlic  port  of  the  plaintiff  to  accept  and 
pnij  f>r  the  articles,  at  the  time  specified, 
und,  therefore,  no  viutualiti/  of  obli'j/ition, 
the  statute  of  frauds  will  prevent  bis  being 
liable  in  this  action. 

"  If  the  defendant's  ]iromiso  can  be  ro- 
fjardi-d  as  having  been  made  without  con- 
siileration.  it  will  be  innnatcrial  to  inquire 
whether  it  is  within  the  statute  of  frauds 
or  not.  It  is  not  essential,  at  common 
law,  that  the  consideration  for  a  promise 
in  writiii;:  should  appear  in  the  writing  it- 
sflf.  Bean  v.  Hurbank,  Ki  Me.  4(i0.  To 
a>cortiUti  whether  there  was  a  good  consid- 
eration, not  only  the  writing,  liut  all  the 
circiunstances  eonnecteil  with  it  must  be 
taken  into  view. 

"  In  the  case  before  us,  the  vriting 
rnntiiiiis  the  proiiiise  of  one  purtg  in  veri/ 
r.rplicii  I,  ri'is  ;  and  the  question  is,  irhether 
II  ci'Tri^pioidinij  promise  [i.  c.  whethi'r,  not 
that  fur  whiidi  the  ]Momise  is  made  is  as- 
certainable, but  wliether  the  mutnality 
aii[icarsj  is  or  is  not  ascertainable,  as  her- 
iiifj  hi'en  mode  l)i/  the  other  parti/,  and 
thdvliy  ei'ustituh'nij  a  good  consideratinn 
fr  Ike.  iithrr.  'I'he  agreement  by  the  de- 
toiidaiit  was  ab.solnte  to  furnish,  at  a  eer- 
Inn  tiw,  place,  and  price,  certain  articles 
[tiuis,  ol  course,  "all  tiie  essential  terms 
of  the  enntract"  bi  ing  shown].  Tlia 
a:;rt'i'mont  was  in  writing,  wliicli  was  taken 
and  canied  away  an.',  held  by  the  ])laintitr. 
Tile  defendant,  it  would  seem,  was  a  man- 
ufacturer of  such  articles,  as  the  tender  was 
made  at  his  tannery,  and  he  is  called  in 


the  writ,  and  without  objection  by  him,  a 
tanner.  They  were  to  be  furnished  at  a 
future  day  ;  and,  therefore,  may  be  be- 
lieved not  to  have  been  on  hand  at  the 
time  of  the  contrac'.  It  did  not  occur  to 
the  defendant  ac  the  time  the  tender  was 
maile,  to  pretend,  that  there  had  not  been  a 
mutual  and  obliijatonj  conlrnel  [mutuality 
again  !]  b;/  one  parti/  to  furnish,  and  by 
the  other  to  pay  for  the  uriielis.  The  ten- 
der was  made  for  articles  the  ilefend.iiit 
'agreed  to  have  done'  for  the  ]ilaintitf; 
ami  the  defendant  did  not  deny  that  ho 
had  .so  agreed.  Here,  then,  there  was  at 
least  matter  for  the  consideration  of  the 
jury, //'i/z/i  It'll ic/t  to  find  a  oiutnal  and  oh- 
liij'ilori/  cioitracl  between  the  jiart.es. 

"If  the  apjdication  was.  to  the  de- 
fendant for  goods  on  hand,  then  it  will, 
perhaips,  become  important  to  ascertain 
whether  tiie  writing  in  (|uestion  was  in 
conformity  to  the  re(iuiicments  of  the 
statute.  The  promise,  on  the  jiarl  if  the 
defendant,  iros  quite  intelliijible,  and  the 
consiihration  e.rpected  for  the  promise  is 
staled.  [Mark  this  important  admission, 
which  is  really  an  assent  to  the  correctness 
of  tiio  English  decisions,  frmn  whirli  tho 
courts  in  Jlassacliusetts,  Maine,  etc.,  ali'ect 
to  diller.J  And  wo  have  before  seen,  that 
a  jury  might  well  tind,  from  the  cireuni. 
stances,  that  tlic  plaintill' promised  to  take 
and  pay  fm-  the  arti(des  to  be  furnished  ; 
iind  we  have  before  .seen  that  the  law  does 
not  require  that  the  party  seeking  the  ful- 
iilnient  of  a  iiromise  in  wiiting.  should 
show  that  //((  emjaiiement  on  his  part  \i,  e. 
to  show  the  mutuality]  /(/?•)/(//(;/ //ic  cioisid- 
cration  [  I]  was  in  writing.  And  to  this 
point,  see  Lunt  r.  Paili-lfurd,  in  Mass. 
230  ;  Train  v.  (iold,   5  Pick.   liSd." 

Tlie  mistake  made  in  all  this,  as  in  the 
other  cases  in  Massaciiusetts,  Maine,  et(^, 
is  in  treating  the  consideealion  as  though 
it  were  itsidf  that  of  which  it  is  but  an  in- 
gredient ;  tiie  contract  or  rn/;vT;»(('»/.  The 
delinitiiiii  of  a  cimtr.ict  is  An  agrecmeni; 
between  two  or  more  ]iai'ties  to  do  or  not 
to  do  sume  jiarticular  thing.  I!ut  tiie  con- 
sideration for  the  contract  nr  agreement  is 
not  tlie  agreement  itself,  but  that  which 
oni'  p.irtv  to  the  agreement  receives  or  is 
to  rec{'ive,  or  does  or  is  ti>  dn,  lor  that 
wliieli  ill!  gives  or  is  Vi  give,  or  wliieli  is 
done  or  is  to  be  done.  The  nnitwility 
makes  tlie  iigreeinent,  of  wliie'h  the  consid- 
eratiioi  is  but  an  ingredient.  And  in  the 
exceptional  I'ase  of  tiiat  kinil  of  a  contract 
calleij  a  gilt,  not  even  that,  'i'he  (|Uestion 
under  the  statute  is  whether  the  consider- 
ation, that  is,  what  tho  oik?  gets  for  that 
which  tho  other  gives  —  the  quid  pro  quo 
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consideration  must  appear  in  and  by  the  writing,  signed  by  the 
party  to  be  charged,  but  that  the  mutuality  may  be  shown  by 
evidence  aliunde,  and  the  holding  of  such  courts  as  those  of 
Massachusetts  ;iiid  Maine,  that  "  all  the  essential  elements  of  the 
contract,"  including,  of  course,  the  consideration,  must  appeal-  in 
the  writing,  but  that  the  mutuality  —  "a  mutual  and  obligatory 
contract  between  the  parties  "  —  ivhlch  they  call  the  con.^ oh: ra- 
tion, may,  in  the  language  of  their  statutes,  where  considerati(ju 
is  also,  in  eli'ect,  treated  as  mutuality,  "  be  proved  otlierwiso." 
This  being  so  in  all  such  cases  as  Cummings  v.  Dennett,'  is 
conclusive  also  to  show  that,  in  all  such  cases  as  Packard  r. 
Richardson,^  the  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  should  not  be  treated  as  excej)tional ;  hut 
that  the  statute  as  nuich  requires  the  consideration  to  aj)pear  in 
and  by  the  writing,  or  by  fair  inference  from  it,  as  it  did  in  xStadt  r. 
Lill,^  in  all  such  cases,  as  in  any  others  under  either  the  fourth  or 
seventeenth  seection  of  the  statute.  On  principle,  as  well  as  on 
sound  authority,  in  all  the  cases  under  the  fourth  or  seventeenth 
sections  of  the  statute,  the  consideration  must  appear  in  and  hij  th' 
writimj,  or  by  fair  inference  from  it,  signed  by  the  party  to  he 
charged  ;  but  in  none  of  them  need  the  mutuality  so  appear,  but 
"  may  be  proved  otherwise."  This,  we  claim,  is  the  l)asilar  prin- 
ciple of  all  these  cases  ;  and  the  cases  not  decided  in  harmony 
with  it  are  not  well  decided,  and  hence  arc  not  law  in  Maine, 
Massachusetts,  or  elsewhere. 

In  Washington  Ice  Co.  v.  Webster,*  the  subject-mattor  of  the 
contract,  ice,  appeared  in  the  writing  which  was  signed  by  tlie 
party  whom  it  was  sought  to  charge,  but  the  consideration  did 
not  appear  in  the  writing  or  by  fair  inference  from  it.  The  court 
held  that  "  the  contract  of  sale,  to  be  binding  by  the  Statute  of 
Frauds,  must  he  in  writing^''  and  that  a  writing  that  did  "  not  de- 
scribe the  price  or  the  quantity  of  the  goods  to  be  sold,  nor  contain 
any  of  the  elements  of  a  sale,"  did  not  satisfy  the  statute.  Tliis 
case,  in  effect,  virtually  liolds  the  doctrine  of  the  previous  Maine 
case,°  as  well  as  of  all  the  English  and  other  well-decided  cases 
on  the  question,  that  all  the  requisites  of  the  contract,  o.\ce])t 
the  mutuality,  must  appear  in  the  writing  or  by  fair  inference 
from  it.** 


—  sii(li(;ioiitly  appears  in  the  writing  or  by 
fair  inruiL'iicc  from  it ;  not  whether  the 
niutualitv  also  so  appears. 

1  2i3  ilc.  31)7. 

3  17  .Nta.ss.  122. 

8  i)  Ivist,  ;$48. 

«  62  Mf.  311. 

6  Hoiidii  r.  .^rl•Cartv,  53  Me.  394. 


'  The  Maine  Suprome  Tourt,  Appli-tnti, 
C.J. .delivering  their  unanimous, iuiiL,"iiiiit, 
say  ;  "  7'he  contract  of  sale,  to  Ih'  luiuliiig 
Viy  the  statute  of  frauds,  must  lie  in  mi'tiii'j. 
Thus  far,  in  the  process  of  the  iie^nitiatimi 
between  the  jmrties,  there  has  been  no  iioti' 
or  memoranduin  xeltinrj  forth  fhr  ti-nnx  M 
any  contract  which  has  been  signed  l)y  tlie 
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The  latest  case  (a.  d.  1882)  in  the  Supreme  Court  of  Maine  ^  is 
another  admirable  case  to  show  the  confusion  of  those  courts, 
such  as  the  Supreme  Courts  of  Massachusetts,  Maine,  etc.,  which 
affect  to  hold  that  in  no  case  under  such  sections  as  those  of  the 
tourth  or  seventeenth  section  of  the  29  Car.  2,  c.  -3,  is  it  necessary 
that  the  consideration  should  appear  in  the  writing  or  by  reason- 
able inference  from  it. 

la  this  case  the  memorandum  in  writing  of  the  contract,  signed 
by  tlie  defendant,  whom  it  was  sought  to  charge  thereby,  was 
as  follows  :  "  1  hereby  agree  to  furnish  M.  F.  Williams  of  New 
Haven,  eight  hundred  to  one  thousand  tons  of  ice,  delivered  on 
board  vessels  at  Augusta,  Maine,  properly  ])acked  for  a  voyage  to 
New  Haven, /or  the  sian  of  tivo  dolla'rs  a  ton.^^ 

Although  right  on  the  face  of  this  memorandimi  the  contract  to 
deliver  800  to  1000  tons  of  ice  "/or  the  skjh  of  two  (dollars  a  ton^' 
was  showu,  it  was  claimed,  on  the  trial,  tliat  the  note  in  writing 
of  the  contract  showed  no  consideration.  And  this  was,  in  efi'ect, 
conceded,  not  only  by  the  presiding  judge  at  the  trial,  but  by  the 
unanimous  judgment  of  the  Supreme  Court  of  Maiue,  to  be  the 
ease.  And  yet,  while  so  affecting  to  hold,  they,  on  the  other 
hand,  expressly  held  the  very  reverse,  viz.,  that  "  In  order  that 
the  court  may  ascertain  the  rights  of  the  parties /ro?»  the  writing 
itself,  without  resort  to  oral  testimony,  to  satisfy  the  statute,  the 
moraorandum  must  contain  within  itself,  or  by  some  reference  to 
other  written  evidence,  the  names  of  the  vendor  and  vendee,  mid 
all  the  essential  terms  and  conditions  of  the  contract,  expressed 
with  such  reasonable  certainty  as  may  be  understood  from  the 
memorandum  and  other  written  evidence  referred  to,  if  any,  with- 
out any  aid  from  parol  testimony."  ^  Of  course,  it  is  ridiculous  to 
hold,  as  they  do,  that  there  must  be  a  comjjlcte  memorandum  of 


|i;irty  to  he  oliarffed  therpby."  Wnshinj;- 
tou  Ice  Co.  V.  \Vi'l).st(T,  »)2  Me.  at  ji.  '.i'lS. 
Aiul  if  "  till'  tcniis  of  the  coiitriict  "  an; 
ii"liiir('(l  to  1)1'  set  I'ortli,  very  cli'Mily  tlicy 
;uv  not  st't  foi'tli  wlicro  oni'  sidi'  of  such 
terms  — the  ooiisiilcnitiou  on  which  the 
contract  is  liascd  —  is  culircly  i;,'iiore(l. 
'  Williams  v.  iinhiiisoii,  73  Me.  ISO, 
"  For  this  they  cite  ()'|)oiiiicll  r.  I.ee- 
maii,  43  Me.  158';  Jeiiness  v.  Mt.  11.  I. 
Co.,  T):!  Me.  20;  II<irtoii  ;•.  Mcl'artv,  53 
Ml'.  3i»4,  :i9t;  ;  Washiiij^tou  Ice  Co.  v. 
Wf lister,  t)2  Me.  311.  'I'liey  also  eito 
liilcyr.  Kari'sworth,  11(1  Mass.  'J23,  where 
till'  priii('i|ilt'  is  also  correctly  laid  down, 
■iltliniiL;!!  iif)t  alVccleil  to  lie  acted  on  by 
ll'i'  Suincnie  Courts  of  .Massachusetts, 
Maine,  etc.,  that  "the  memorandum  in 
writiiiff  rei|uired  by  the  statute  of  frauds 
'limt  conUr'n  all  the  essential  terms  of  tfie 


contract,  so  that  the  court  can  ascertain 
the  rii;hts  of  the  parties  fmni  the  writing 
itself,  without  rcsortin;;  to  oral  tesliniony." 
In  this  case,  which  came  under  the  .section 
of  the  statute  similar  tti  the  1th  section  of 
the  Euj,dish  act,  and  tiic  (dause  of  it  relat- 
ing to  the  .sale  of  land  ;  although  the 
names  of  the  jiarties  were  stated  in  th*? 
writing,  the  subjeet-matter  of  the  sale, 
and  tiie  jirice  to  be  paid,  yet  as  all  the 
terms  of  sale  did  not  ap]icar  in  the  writ- 
ing, it  was  held  that  the  statute  had  not 
been  com|ilicd  with,  nolwithstand.ing  the 
express  statutory  provision  that  the  con- 
.■jideration,  which  really  means  all  that  is 
to  be  done  by  one  for  that  which  is  to  be 
(lone  by  the  other,  need  not,  under  the 
Massaeliusbtts  statute  ap|ie,ir  in  the  w-rit- 
ing,  but  may  be  otherwise  proved. 
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nil  the  essential  terms  of  a  contract,  and  yet  that  one-half  of  sucli 
essential  terms  may  be  omitted.  Tliey  simply  hold,  in  effect,  that 
all  tlic  essential  terms  of  the  contract,  including  the  consideration, 
nnist  ai)[)ear  by  the  writing;  but  that  the  mutuality,  or,  as  they 
also  call  it,  "the  accei)tance  of  the  contract,"  miscalling  this  also 
the  consideration,  need  not  appear  by  the  writing.  And  so,  in 
Williams  v.  Robinson,^  the  term  "consideration"  in  the  statute  is 
sim[)Iy,  in  effect,  construed  as  "mutuality,"  or  "the  aece])taucc  of 
the  contract,"  by  the  party  to  the  contract,  who  has  not  signed 
the  writing  by  which  the  other  pai'ty  to  it  is  bound,  within  the 
statute.^ 


«  73  Ml".  1 86. 

2  As  ii  littiiij;  close  to  tliis  clnss  of 
cases,  to  sliow  how  thoroiiglily  the  courts 
of  tlic  Slutc,  of  Miiinii,  iis  in  iMiLssathusotts, 
coiifoi'inlcil  the  cnnsideiiition  witli  tlie 
nmtiiiility,  or  "  tliu  ac't'cptiim-'e  of  tlic  coii- 
trat't,"  we  (|iiote  from  the  jiulginent  of  tlie 
court  heh)W,  whiith  was  sustained  hy 
the  full  court;  thus:  "The  defenilant 
claims  that  the  inenioranduin  is  not  valid 
and  sullicient  within  the  nieanin<?  of  the 
statute,  lieeause  it  does  not  comprise,  he 
says,  "//  iif  the  rssrnlia/,  elements  and/i'niis 
of  the  cimlract,  which  was,  in  fact,  entered 
into  l)y  thesis  ]wrties.  //(  order  tlint  a  note 
or  mciiinraiKlum  nhmdd  lie  nujjieieiit,  and 
valid  iriihiii  the  meaaliiij  of  tliis  statute,  it 
is  raiuisite  that  it  should  contniti  all  of 
the  essential  elements  and  terms  of  the  eon- 
tract  entered  into  In/  the  p-irties.  Anil  parol 
evidence,  as  has  heen  ruled  in  this  case, 
may  be  received,  that  is,  the  statements  of 
the  ))arties  or  their  witnesses  who  were 
present  at  the  time  the  contract  was  made, 
may  be  received  to  show  that  there  was 
some  other  clement  in  the  contract,  some 
other  ])ro]iosition  or  condition  insisted 
upon  by  the  ]iarties,  b/f  the  one  side  or  the 
other,  as  essential,  which  was  not,  in  fact, 
incori)i)rateil  into  the  memorandum,  and 
ill  siieh  crtsv!  the  memorainlnm  would,  not 
be  valid  and  sufficient  within  the  statute  of 
frauds,  ami  the  part//  could  not  be  chanfed 
bj/  it.  [That  is,  tiiat  the  entire  cmitract, 
with  all  its  essential  elements,  constituting 
the  reiiprocal  considerations,  must  appear 
in  the  writing,  or  the  statute  is  not  satis- 
fied. And  yet  fancy  its  being  laiil  down 
in  this  same  case,  as  it  was,  that  the  con- 
sideration did  not  appear  in  the  writing, 
and  that  it  was  not  necessary  that  it  shouhl 
do  so  !]  It  is  claimed  here,  o!i  the  part  of 
the  defendant,  in  the  first  jilace,  that  this 
is  not  sullicient,  because,  it  is  said,  there 
was  SOUK!  discussion,  —  there  was  an  agree- 
ment, in  fact,  it  is  claimed,  between  these 
parties,  not  appearing  in  this  memoran- 
dum, ill  reference  to  the  mode  and  time  of 


paiiment,     [And  which,  of  course,  would 
have  bi-i-n  a  part  of  the  consideration,] 

*'  N'ow,  if  you  find,  as  matter  of  fact, 
under  the  cviilence  in  this  case,  that  there 
was  an  agreement  between  these  ]iarties  in 
reference  to  the  moile  and  time  uf  puy- 
inent,  essentially  and  materially  dilleii.'Ht 
from  this  jiresumption  of  law  wliidi  1  h:ive 
cx])lained  to  you  ;  that  that  was  iii>i.steij 
upon  by  the  defendant  as  an  essential  ck- 
Inent  of  the  Contract,  and  made  a,  eondilion 
of  the  eontraet ;  then  that  not  npjiiarlnj  in 
this  'memorandum,  I  instruct  i^/ou,  as  mat- 
ter of  law,  that  the  inemornndum  irould 
not  be  sufficient,  and  the  dif-ndnid  ondd 
not  he  ehurfjejl  hif  it.  [Tliat  is,  that  unless 
the  consideration  has  been  fully  ami  cor- 
rectly stated,  the  essential  clement^  (pf  the 
contract  do  not  appear  in  the  writing,  and 
the  statute  is  not  satisfied.  What  iiiii  be 
jilainer?]  And  you  will  considir  what 
the  evidence  was  in  relation  to  that  point; 
whether  the  agreement,  if  any  agreinieiit 
was  made  ijy  thi^  minds  of  these  two  par- 
ties mutually  meeting  upon  any  ]iro]iosi- 
tion,  definitely,  in  rclerencc  to  tlie  mode 
and  time  of  ]iayment,  was  any  ilill'eient  in 
effect  [/.  e.,  lias  the  consideration  luen  in- 
suiliciently  or  incoi-reeily  st;iti'd  in  the 
memorandum  ?]  from  this  ]ire.-.uiiiplion  of 
law,  namely,  cash  on  delivery,  to  wliii'h  I 
have  called  your  attention.  And  tli:it  docs 
not  mean  delivery  at  Wi'st  IIivom,  Imt 
means  d(divery  according  to  the  defenil- 
ant's  own  proposition,  'on  lioard  vivsid  at 
Augusta.'  If,  therefore,  you  should  find 
upon  this  ruh?  of  law,  that  this  was  a  ^utli- 
cient  memorandum  in  that  resport,  then 
the  defemhmt  claims  still  fmilirr  that 
there  was  no  consiileration  fm-  tlii-  as  a 
contract.  JVone  is er/ires.'^ed  in  it.  [fancy! 
Compare  the  memorandum  of  'lie  coiitnict 
—  the  entire  contract  —  in  this  cnso,  as 
set  out  above,  with  the  memoranda  in 
writing,  in  the  numerous  cases  ontr,  in 
this  I'lirt,  where,  both  under  the  4th 
nml  17th  sections  of  the  statute,  it  lias 
been  held,  from  the  time  of  Lord  Ellen- 
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A  final  analysis  of  that  class  of  cases  in  ifassacliusetts,  Maine, 
and  in  those  other  States  where  it  is  affected  to  be  held  that  the 


'liiM-ii  t'ullv  aii.l  f(ir- 


■liition  to  that  i»nnt; 
111,  if  !iny  ii,:;iv.iiH'iit 
lis  of  thusc  two  i);ir- 
\ipoii  any  i>t«i|i05i- 
Itcfciioo  to  tin-  imvle 


tliis  prcsuiiil'tioii  ot 


tin-   iiii'iiioriiiiii 


1iiii-oul;1i,  ill  ]'"f;rrtoii  r.  Mittlii^ws,  6  East, 
:jii7,  ami  Slailt  r.  l.ill,  '.i  ivist,  348,  iluwii, 
thiit  tiiiJ  consiiii-iatioii  (ofiiii  V(  'v  iiiiich 
less  cKarly  .statid  limn  in  Williams  r. 
KoMiisnii,  7'j  Ml'.  IBii,  wlii-rc  it  is  slated 
.1-  clcaily  as  it  uaii  In')  siiliiriciilly  aip]nMi-c(l 
ill  ihi'  writing,  or  by  fair  iiifcrenie  Iruiii 
it,  aii'l  lliat  tlie  mutuality,  tiie  assent  of 
till' (iiiiir  I'arty  to  the  contraut,  neuil  not 
Ml  ii]i]ii'ar.] 

•'  I  instruct  ynu,  as  matter  of  law,  tliat 
if  you  liiiil  tiiat  llie  jiarties  iiiadi!  tliis  jiarol 
iiiiitrart,  tliat  this  iilaintilf,  by  word  of 
iiintilli,  a:;recd  [tlie  assent  to  the  eontnict, 
till' unit  lality]  to  pay  two  dollars  per  ton 
[till'  (:oll^illel•atioll]  t'or  t/d.i  ice  delivered  on 
biiaril  ship  at  Au^jiista,  (hut.  parol  agree- 
iiinif  [the  mutuality]  to  pai/  the  price  on 
his  part  [the  consideration]  would  he  a 
M'ff'Vi'i /(/  cousidenilioii  for  that  eontract 
[not  so!  Tiie  "  aiiieenient "  is  tlie  eon- 
trart  itself ;  the  consideration  is  that  which 
i^  to  be  paid  —  the  quid  pro  quo —  for  that 
wliiih  is  to  lie  received],  althougli  it  does 
not  appear  in  this  memoranduni  of  the 
lOiitraet  sifjned  by  the  defendant,  to  be 
i'linif;eil  by  it."  The  consideration  ap- 
pcius  ;  thr  mutuality  does  nota]ipear,  and, 
liy  the  statute,  ''.oes  not  require  to  ajipear 
in  or  hy  tiie  writii.ji;. 

The  chaif,'!'  of  tliO  jnrlire  on  the  trial 
\n%  we  think,  dnadfully  absurd;  but 
tlio  jiulgiiieiit  of  thj  full  court  seems  to 
lis  even  worse,  if  tliat  is  at  all  jiossible. 
The  contraef  itself  is  an  a,t;reeinent  ;  the 
"fjrf'iiitiit  iivvtium,  or  meeting  of  minds  ; 
till' mutual  assent.  The  "  legal  considera- 
tion," on  which  the  contract,  the  agrce- 
iiii'iit,  the  assent,  the  mutuality  is  founded, 
i->  not  tlie  contract,  the  agreement,  tlie 
issi'iit,  t!ie  mutuality  ;  but  it  is  the  quid 
\i:ii  quo,  —  that  which  is  to  be  done  by 
one /or  that  which  is  to  be  done  by  the- 
other.  Take,  for  iiistanoc,  a  rrnitrnct,  on 
iiijnnnent,  by  one  to  ]iay  another  the  (leht 
of  ii  tiiird  |ierson.  The"  rtijrennent  liy  the 
one  to  ill)  this,  and  by  the  other  to  assent 
to  it,  is  till'  eontract  ;  the  (ojiireijatio 
Wntium  ;  ihe  meeting  of  the  minds.  A 
ni'cessary  imident  to  this  eonlra,!  is  the 
•-onsiileiatiun.  Hut  that  may  be  the 
triviiiK  of  time  ;  forbearance  to  sue  ;  re- 
!in'|iiisliiiig  a  lien,  etc.  It  is  not  tiie 
I'liitu.iliiy  ;  the  assent.  That  is  the  con- 
'rai't.  Hilt  tiie  consideration  is  tliat 
ffhicli  sustains  the  contract  ;  not  tlie  con- 
tract itself.  The  reciprocal  considerations 
iiri'  the  reciprocal  subjects  of  the  contract  ; 
tiie  Hijrcriiunt  with  reference  to  them  is 
th(  cnnlriict.  The  subjects  of  the  con- 
tract—",,// its  essential  reipiisites" — 
must  b.  'iDwii  in  the  writing  to  satisfy 
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the  statute.  The  aijiircyotio  ineiitium,  the 
mutuality,  need  not  so  lie  slmwii,  iiecaiiso 
that  <.'an,  logically  and  linally,  only  be 
shown  by  both  the  parlie>  to  the  eonlraet 
signing  the  writing,  and  that  the  statute 
does  not  rei|uire. 

Take,  for  instance,  now,  again,  the  cn.se 
of  Stadt  V.  i.ill.  9  East,  a-1.^,  which  was  a 
case  under  the  4th  section  of  the  statute, 
witli  reference  to  wiiidi  it  had  been  ex- 
pressly held,  in  Wain  v.  Winltcis,  ;')  East, 
10,  and  under  the  same  chiuse  of  the 
section,  that  the  consideration  must  be 
exiiressed  in  the  writing.  In  .Stailt  i*. 
Lill  it  was  held  by  Lord  I'dleiilioniiigh, 
and  aliirmed  by  the  full  Conit  of  King's 
Bench,  that,  in  tliat  case,  the  coiisidera- 
tion  was  stated.  And  this  was  the  whole 
writing:  "I  guarantee  the  payment  of 
any  goods  whielk.l.  Stadt  delivers  to  J. 
Kicliols."  J.  Stadt  did  imt  sign  the 
writing,  and  there  was  nothing  on  the 
face  of  the  writing  to  show  any  mutuality 
between  the  parties  to  the  contract.  That, 
under  the  statute,  could  be  shown  other- 
wise. But  the  consideration  ajijieared ; 
the  payment  to  be  made  —  the  quid  pro 
quo  —  for  the  goods  to  be  delivered.  And 
that  ease,  and  the  jireceding  case  ol  Eger- 
ton  V.  ftlathews,  6  East,  0I17,  under  the 
17tli  section,  have  been  followed  and 
apjiroved  since  then  in  eases  virtually 
without  number.  And  yet  the  utterly 
nonsensical  statement  is  made,  as  we  have 
seen,  in  Williams  v.  Iioliiiison,  7;j  Me. 
ISti,  191,  that,  in  a  written  note  of  a  con- 
tract, that  "  I  liereby  agree  to  furnish  W. 
800  to  KiuO  tons  of  ice  for  the  sum  of  §2 
)ter  ton,  "  no  consideration  is  expressed  in 
th  ■  writing  !  Had  there  been  in  it  the 
statement,  "  For,  ami  in  coiisiileralion  of 
the  sum  of  ><2per  ton,  to  be  paid  me  by 
AV.  on  its  delivery,  I  do  hereby  agree  to 
deliver  him  UKKI  tons  of  ice,"  while,  as  in 
Egerton  V.  Mathews,  8  East,  an?;  Stadt 
V.  Lill.  <l  East,  .'ilS,  and  the  almost  in- 
numerable cases  which  have  fallowed 
them,  the  mutuality  would  not  a]i]iear, 
the  consideration  uni|Uestionably  would 
do  so.  Equally  cleai'  is  it  that,  in  Wil- 
liams V.  li'obiiison,  7.'5  .Me.,  the  considera- 
tion fur  the  defi'iiilant's  undertaking  does 
a]ipear  in  the  writing,  as  it  does  apjiear 
in  those  cases.  With  this  explanation, 
surely,  the  merest  tyro  in  law  can  see  the 
absurdity,  I'oiitradictioiis,  and  utter  un- 
soundness of  the  reasoning  of  the  full 
court  in  that  case,  in  the  following.  They 
say  :  — 

"At  common  law,  while  every  simple 
contract,  whether  oral  or  written,  must  be 
founded  on  a  legal  consideration,  it  need 
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consideration  («.  e.,  that  which  one  is  to  receive /or  that  which  he 
is  to  give)  need  nut  appear  by  the  writing,  in  cases  which  come 
under  such  sections  as  tiie  fourth  and  seventeenth  of  29  Cur.  i^ 
c.  3,  is  a  sunicient  and  conclusive  demonstration  of  tlic  uttei  uii- 
soundnoss  of  tliose  cases.  Thus,  as  a  perfect  mass  of  contiiidiu- 
tions,  tlio  following  deductions  residt  from  those  utterly  iiicon. 
sistent,  illogiciil  decisions  :  — 

1.  As  regards  the  clause  in  the  fourth  section  relating  to  the 


not  be  exfiro.ssi'd  in  tho  writing  itself,  for 
piiriil  ('viclciii'o  is  adiiiissibk)  to  [provt!  it. 
(Auiiniin^.s  v.  Dcuin'tt,  lit!  Me.  3I»7  ;  IJean 
V.  liuibiink,  Iti  Ml'.  loS.  Xor  <lid  the 
statute  of  frauds,  even  before  tlie  amend- 
ment cxjire-isly  dcrlariiij,'  it  unnecessary, 
ever  rc<iuire  the  I'oiisiiicration  to  be  recited 
in  the  note  or  mcuionuiduni  sii,'ne<l  by  tiie 
party  to  be  chari^ed.  I'ackiird  v.  Itichard- 
son,  17  Mass.  122  ;  Lew  v.  Merrill,  4  .Me. 
180,  189;  Kiuf,'  v.  Uf^on,  4  Me.  ;5S7; 
Getch.'U  V.  Jewett,  4  Mo.  3i50,  3(i6  ; 
Gillij.;an  v.  Hoarduian,  21)  Me.  91.  In 
Bean  v.  Biirbank,  Iti  .Me.  IfiS,  and  Van- 
tiis.sel  V.  ILithaway,  53  Me.  18,  no  occrpt- 
ancc  of  the  conlnid  [/.c,  the  mutuality  ; 
treating;  tluit  as  the  cunsitleration]  or  o'ltcr 
consideration  was  att('ni))t('d  to  be  inoved. 

'•But  while,  as  before  seen,  the  memo- 
randum need  not  necessarily  mention  the 
consideration,  that  i)eing  jirovable  by 
parol  testimony,  nevertheless,  in  onkr 
that  the  court  nut)!  asccrldin  the  rightu  of 
the  parties  from  the  icritiiig  itself,  witJwid 
resort  to  oral  testiinom/  (a'Dcv  v.  Farns- 
worth,  116  .Mass.  223, '22,'),  ^-ih),  to  satisfy 
the  statute,  the  memoramliDii  must  contain 
within  itself,  or  by  some  reference  to  other 
written  evidence,  the  names  of  the  venilor 
and  vendee,  and  all  the  essential  terms  and 
comlitions  of  tlic  contract,  expressed  with 
such  reasonable  certainty  as  may  be  under- 
stood from  the  memorandum  and  other 
written  evidence  referred  to,  if  any,  with- 
out any  aid  from  parol  testimony.  O'Don- 
nell  V.  Leeman,  43  Me.  l.'iS  ;  .Fenness  v. 
Ut.  \l.  L  Co.,  55  Me.  20;  Horton  v. 
]^IcCarthy,  53  Me.  394,  39t) ;  Washington 
Ice  Co.  V.  Webster,  62  Me.  341." 

If  "all  the  essential  terms  and  con- 
ditions of  the  contract "  must  ajipear  in  the 
writing,  surely  there  cannot  be  the  omissitm 
of  tlie  consideration  —  all  of  the  terms  and 
conditions  of  the  contract  on  the  part  of 
one  of  the  parties  to  tho  contract  —  and 
show  a  contract  at  all.  So  far  was  this 
correctly  carried,  even  in  the  State  of 
Maine  itself,  and  in  one  of  the  nbovo- 
cited  cases  (O'Donnell  v.  Leeman,  43  Me. 
158),  that,  althongh  tho  consideration  w.as 
purported  to  be  shown,  as  "for  81200, 
one  third  cash  down,"  in  the  writing,  yet. 
as  the  whole  consideration  was  not  stated 


in  the  writing,  viz.,   ".S1200;    one  tliini 
cash  down,  and  the  residue  in  ci[Ual  ]Kiy- 
inents,  in  one  and  two  years,"  it  was  IhM 
that  the  writing  was  insullieient  to  satisfy 
the  statute  of  frauds  ;   and  this,  toi),  ^h 
the  case  was  one  of  the  sale  of  land,  nut- 
withstiinding  the  express  ])rovisii>n  in  tin; 
State  of  Maine  statutes  that  the  eunsiiiiTa- 
tion  m-ed  not  be  set  forth  or  cxpicsMil  in 
the  writing  !  (see  Kev.  Stats,  of  -MmIik'  of 
1840  ;  p.  591  ;  Hev.  Stats,  of  1857,  p.  s:ili; 
the  court  saying  :  "  It  is  well  seltlid  that, 
unless  there  be  a  metnorandum  slunvin;', 
within  itself,  or  by  reference  to  some  otlivr 
paper,  all  the   material  conditions  of  Ik 
contract,  no  action  can  lu;  maintained  upon 
such  contract  either  in  law  or  in  i'i|iiity." 
Hut,  in  Williams  i'.  liobinsun,  7.'i  Mi. 
186,   196,   the  Supreme    Court  of  .Maiin' 
went  further,  and  expressly  held  that,  in 
the  writing,  in  that  case,  "Its  terms  me 
clearly    expressed,    and   contiiin    oil  llu 
elements  necessary  to  give  //  leijal  eti'cd  as 
a  written  contract"  ;  of  whicli,  beiiij;  an 
executory  contract,  a  legal  coiisidenitinn 
was,    umiuestionably,    one   of    such  ib'- 
nients  ;  and,  with  as  little  ((uestioii,  suih 
consideration  was  "  i dearly  expressed  "  on 
the  very  face  of  the  "  written  conlrii'-i." 
The    palpable    and     utterly    inexiibiiM'' 
blunder   committed    in    all    these    easis, 
which   propound    the    utterly   uutcnaliln 
doctrine,  as  in   the  courts  of  Miissalui- 
.setts,    Maine,   and    a    few  of    the    other 
States    which   follow    them,    that,  umlor 
such  a  statute  as  29  Car.  2,  c.  S,  U  ■*  •'"' ' 
17,  the   consideration   does   not    havo  to 
appear  in  and  by  the  writing,  or  by  w<v>- 
sary  inference  from  it,   results  fiinii  tluir 
liolding,  in  effect,  that  the  consideration 
and  the  mutuality  are  .synonymous  :  ami, 
therefore,   where  the  mutuiility  dues  ii»t 
appear  by  tho  writing,  that  the  . Dr -iili'iie 
tion  for  the  undertaking  of  the  I'arty  siu'ii- 
ing  the  writing  is  not  stated  eiileT.    \\i' 
think  our  examination  oj'  tlie  .M  liiio  nvA 
Massachusetts  ca.ses  themselves  tlii>inn:,'lilv 
demonstrates  the  unsoundness  and  a''iii:il 
absurdity  of  that  long  standing,  ntti'iiv 
untenable  theory,  which  has  been  allowcii 
so  long  to  pass  without  the  ein]iliatii:  inn- 
demnation  which   it  .should,   at  its  very 
inception,   have  received. 
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special  promise  of  one  to  answer  for  tlie  debt,  default,  or  miscar- 
riage of  auotl)er,  they  do  hold  that  the  consideration  need  not  be 
cxinessed  in  the  writing,  signed  by  the  party  to  be  charged,  or  by 
neccssai-y  inference  from  it. 

Tlius,  in  all  such  cases  as  those  represented  by  Wain  v.  Warlters,^ 
?iuiii<lers  V.  Wake(ield,2  and  their  converse,  Stadt  v.  Lill,''  they 
hold  that  the  mere  naked  promise  in  writing  to  pay  the  debt,  is 
suHii'ient  iu  satisfy  the  statute,  without  either  the  consid(,'ration 
or  the  mutuality  appearing  in  or  by  the  writing.  Here,  in  effect, 
tlioy  distinguish  the  mutuality  from  the  consideration.  Under 
thu  Kiiglish  decisions,  on  this  clause  of  the  section,  the  holding  is, 
us  it  is  with  reference  u  the  other  clauses  of  the  fourth  section 
ami  to  the  contracts  or  bargains  under  the  seventeentli  section, 
that  the  consideration  must  ai»|)ear  in  and  by  the  writing,  or  by 
iiCLVssury  inference  from  it;*  but  that  the  mutuality  need  not 
so  appear.^  Thus,  under  the  well-decided  English  cases,  "  I,  A., 
Itromise  B.  to  pay  him  C.'s  debt,"  would  show  neither  considera- 
tion nor  mutualitv ;  and  would  be  no  note  or  memorandum  of 
a  contract,  bargain,  or  agreement,  as  required  by  the  statute  ; 
but  "  1,  A.,  promise  to  pay  B.  for  advances  to  be  made  by  him  to 
C."  shows  the  consideration,  by  fair  inference;  the  future  advances 
being  a  good  consideration  for  the  promise  to  pay  for  them.  Hero 
is  a  note  of  the  whole  contract  to  satisfy  the  statute  ;  the  mutual- 
ity, the  assent  to  the  contract,  or  the  actual  making  of  the  ad- 
vances, not  being  required,  by  the  statute,  to  be  shown  by  the 
writing.  Again  :  "  I,  A.,  in  consideration  of  B.'s  forbearing  to 
sue  C,  for  six  months,  promise  to  i)ay  him  then,  C.'s  debt  to 
him,"  is  a  note  of  the  wiiolc  contract,  so  far  as  the  statute  re- 
quires it  to  be  evidenced  by  the  writing ;  and  shows,  by  fair 
inference,  the  consideration ;  the  forbearing  to  sue  being  a  good 
Consideration  for  the  promise  to  pay  the  debt.  But  the  assent  to 
this  contract  by  B.,  the  mutuality,  is  not  shown  by  the  writing, 
the  stfitnte  not  requiring  it  to  l)e  so  shown.  But,  "  I,  A.,  promise 
B,  to  pay  him  C.'s  debt,"  although,  on  its   face,  being   simply 


'  ii  Kiist,  in. 

-  4  B.  &  AM,  95. 

3  !t  Hast,  ;i48. 

*  Sec  Wiiiii  V.  Warltrrs,  5  Kast,  10  ; 
Esortnn  v.  Matliows,  6  Kast,  307  ;  Stadt 
i;.  Lill,  0  Kast,  348  ;  Saunders  v.  Wako- 
tiiM,  4  IS.  &  Aid.  !t5,  and  the  numerous 
otlicr  cusis  to  the  same  etFect  cited  in  the 
tii-st  portinii  of  this  Part. 

'  .Sii'  Laythoarp  v.  Bryant,  2  Ring. 
-N.  ('.  "3.") ;  Newhcrv  i'.  Armstrong,  M.  & 
M.  3S0,  pnr  Tin(hil,'C.  .1.  :  "The  written 
Rgivoniiiit  must  -show  the  consideration, 
but  it  need  not  show  '  mutuality.'  "     And 


.see  Buekhoiise  v.  Croshy,  2  E(i.  Cas.  Ab. 
33  ;  Seton  v.  .Slaih-,  7  Ves.  '^7i>  ;  Coles 
V.  Treentiiick,  !)  Ves.  250;  Tawiiev  v. 
("rowther,  3  I'.r.  Ch.  ('as.  101,  318;  Hat- 
ton  i:  drey,  2  Hr.  Ch.  < 'as.  ](;4;  Lord 
Oriiiond  V.  Anderson,  2  Hall  &  lie.  370; 
Western  r.  Hiissell,  ■>  Ves.  &  H.  lifj;  Al- 
leii  r.  Hennett,  3  Taunt.  1(>!'  ;  Coletnan 
V.  Upeot,  ;")  Vin.  Ali.  527  ;  The  Liveriiool 
Boroutrli  Bank  v.  Keeles,  4  M.  &  N.  13!t  ; 
Mozley  V.  Tinkler,  1  C.  M.  &  H.  (i92 ; 
Warner  v.  \Villinf,'ton,  3  Drew.  .')23 ; 
Smith  V.  Neale,  2  V.  V>.  X.  s.  67  ;  Keuss 
V.  I'icksley,  L.  H.  1  K.\-.  342. 


I,  ■.. 
I  f 


■  .  I 


\' 


4;n  i      '» 


i 

! 

illlii 

■  i 

J 

564 


COMMENTARIES   ON   SALES. 


[book  IV. 


'1, 


r! 


nudum  pncfum,  it  is  no  note  or  memorandum  of  a  contnvct  at 
all,  as  required  by  the  statute;  showinj;  neither  directly,  \v>r  In- 
fair  inference  from  it  at  all,  what  the  consideration  is,  —  lor  that, 
as  f^cnerally  held,  may  be  ftnythin;)  either  of  injiwy  or  detiiuniit 
to  the  ))i-omisee  or  of  benefit  or  advantage  to  the  promisor,  —  is 
held,  under  the  utterly  unsound  decisions  of  the  courts  of  Massa- 
chusetts,  Maine,  and  of  those  few  other  States  followinii'  lli.in. 
thoui^h  neither  a  note  or  memorandinu  of  a  contract,  nor  siiow- 
ing  consideration  or  mutuality  at  all,  to  satisfy  the  statutt;. 

3.  Hence,  as  above  shown,  as  regards  the  clause  in  {\w  fdiirth 
section,  as  to  the  special  promise  l)y  one  to  pay  the  debt  ol  an- 
other, they  do  clearly  distinguish  between  the  consideration  and 
the  mutuality;  and  do  there  hold,  not  confounding  there  tho 
mutuality  with  the  consideration,  that,  under  that  elaiisc,  the 
consideration  need  not  be  shown  in  the  writing;  and  hence,  umlir 
that  clause,  they  do  hold,  right  in  the  teeth  of  the  statute,  that 
neither  the  whole  contract  or  agreement,  nor  a  note  or  nieimir- 
andum  of  the  whole  contract  or  agreement,  nor  "all  the  essential 
I'equisites  of  the  contract"  need  appear  in  or  by  the  wiitini; 
signed  by  tho  party  to  be  charged  thereby,  nor  by  fair  inference 
therefrom. 

3.  liut,  directly  opposed  to  this,  with  reference,  clearly,  to  the 
clause  in  the  fourth  section  relating  to  the  sale  of  liinds,  ami  to 
the  whole  of  the  seventeenth  section,  as  to  contracts,  bargains,  or 
agreements  as  to  the  sale  of  goods,  wares,  and  mereluimrise,  as 
therein  named  ;  they  hold,  that  there  must  lie  a  note  or  menieran- 
dum  in  writing,  signed  by  the  party  to  be  charged,  of  the  wliule 
contract,  independent  of  the  mutuality,  showing  "all  tho  essen- 
tial elements  of  the  contract,"  and,  therefore,  necessarily  ami  of 
course,  the  consideration,  without  which  neither  "  all  the  essential 
elements  of  the  contract"  appear  in  the  writing,  nor,  in  fact,  any 
semblance  of  an  executory  contract,  bargain,  or  agreement  at  all, 
but  that  which,  on  its  very  face,  is  simply  nudum,  pactum. 

4.  And  yet,  although  they  continually  hold,  as  we  show,  nntf, 
fully,  by  the  cases  which  we  have  exhaustively  examined,  thai  the 
consideration,  as  one  of  "all  the  essential  elements  of  the  vm- 
tract,"  must  full  n  and  areuratcli/  appea?-  ov  he  stated  in  the  writ  ini:; 
yet,  in  the  very  face  of  this,  they  affect  in  virtually  all  tliosiH-nscs 
to  hold  that  the  "  consideration  "  need  not  appear  in  or  lie  ex- 
pressed by  the  writing,  and  that  the  well-decided  English  eases 
which  hold  that  it  must  be  shown  bv  the  writing,  or  l)v  a  fair  in- 
fcrence  from  it,  are  wrongly  decided. 

5.  That  they  have  reached  such  an  absolutely  absurd  pesition 
by  confounding,  in  connection  with  the  sales,  contracts,  bargains, 
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or  aiijreeraeuts,  of  or  relating  to  land  in  the  fourth  section,  and  to 
the  g<JO(ls,  wares,  and  merchandise  of  the  seventeenth  section,  the 
roiixi'/i'nitiou,  in  such  sales,  contracts,  barj^ains,  or  ajiieenients, — 
which  the  statute  reijuires  to  bo  evidenced  by  the  writing,  siirned 
liv  the  party  to  bo  charged,  —  with  that  entii-ely  ditl'ereni  entity, 
the  (i;/f/rei/(itio  tiifutium,  the  mutiuil'dij,  the  assent  to  the  sale,  eon- 
tract,  bargain,  or  agreement,  by  the  other  pai'ty  thereto. —  whieli 
the  statute  does  not  re(iuire  to  be  evidenced  by  the  writing  signed 
by  the  party  whom  it  is  sought  to  charge  tlicreby,  but  can  be 
sliown  by  evidence  dehors  such  writing. 

(i.  The  confounding  by  those  courts,  in  reference  to  the  sales, 
cuiilraets,  bargains,  or  agreements,  last  above  named,  of  the  con- 
mlmfti'iH,  which  they,  although  al'lccting  not  to  do  so,  really  iiold 
must  l)e  shown  in  and  by  the  writing,  with  the  niuttiallt//,  whicli 
they  miscall  the  "consideration,"  which  need  not  be  so  shown, 
but  which  "  may  be  proved  otherwise,"  shows  the  incorrectness  of 
tl  'v  decisions  with  respect  to  the  clause  in  the  fourth  section  re- 
lating to  the  promise  of  one  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  where  they  have  not  confounded  the  con- 
siik'riiti(jn  with  the  mutuality  ;  the  consideration,  for  the  special 
]iruiiiise,  contract,  bargain,  or  agreement,  as  to  that  clause,  being 
as  nuicli  required  to  be  shown  in  the  writing,  by  the  language  of 
the  fourth  section,  as  in  the  case  of  the  sale  of  land  under  that 
.section,  or  by  the  language  of  the  seventeenth  .'section,  as  to  con- 
tracts, bargains,  or  agreements  for  the  sale  of  goods,  wares,  and 
mercliiiudise. 

7.  The  el'fect  of  the  judicial  confounding  of  the  consideration 
with  the  mutuality,  seems  to  have  been,  that  it  has  been  followed 
up.  in  some  of  the  States,  by  the  legislatures,  as  in  Maine  and 
Massachusetts,  where  it  is  j>rovidcd  that  the  consideration  need 
iiiit  appear  in  the  writing,  with  respect  to  such  si)ecial  i)romises. 
Contracts,  and  agreements  as  those  in  the  fourth  section  of  the 
Eiidish  statute,  and,  as  in  Michigan,  where  '  such  a  provision  is 
made  applicable  to  all  the  contracts,  agreements,  or  pn^mises  re- 
quired, by  their  Statute  of  Frauds,  to  be  evidenced  by  writing. 
The  direct  effect  of  this,  if  they  intend  "  consideration  "  to  mean 
comlili'nitio}),  would  be,  by  the  one  .section  which  provides  that  the 
"consideration"  need  not  be  expressed  in  the  written  "contract 
or  agreement,"  ^  to  repeal  the  previous  sections,  which   provide 

'  ^'-f  Micliif;,in   Oenl.   Sts.    of    1882,  cration  is  expressed.     An  executory  con- 

HlS'.i;   (lid  §§  3187,   4703.  tractor  a.f,'re('ineiit,  with  only  one  side  to 

■^  Tlii'V  never  seemed  to  have  consid-  it,  would  lie  rather  ditfieult,  surely,  to  de- 
owl  tile  inipossiliility  of  there  heinn;  a  line.  Not  only  would  it  lack  the  essential 
"writfiti  ciiitriict  or  ar/rccmfiU"  (in  the  inf^redient  of  mutuality,  but,  without  a 
orijiiiiuv  si'use  of  contract  or  af^reeuient,  consideration,  it  would  Im-  a  mere  nui/ain 
not  imiuding  gifts),  in  which  no  consid-  pactum  —  a  naked,  unsuiiiiorted  promise. 
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that  the  aj^rceincnt,  ctnitract,  or  bargain,  or  somo  note  or  iiicinor- 
aiidimi  of  tlic  agreeiuont,  coutruct,  or  bargain,  must  bo  in  wriiiiiiTj 
signed  by  the  party  to  be  cliargod  therewith.  JJnt  the  courts, ox- 
tending  their  eonrusion,a8  with  tlieir  (Mnistruction  of  the  huigimiru 
of  the  Knglish  statute,  in  niaiving  eonsideratioi-  Honietiincs  iw;\n 
niutuaiity,  and  sonietinieH  only  consideration,  projierly  ;  siniihuiv 
construe  the  word  "  consideration"  in  their  statutes,  making  ii,ii,s 
under  their  construction  of  the  Englisli  act,  mean,  in  the  one  cast' 
consideration,  and  in  tlio  others  only  nuituality.' 

Wo  think  that,  williout  even  ctnisiilering  the  effect  of  the  Vav^- 
li.sli  case.",  the  result  of  our  examination  of  so  many  of  the  vv\>i\'. 
scntative  cases  in  this  country,  which  lu^ld,  or  al'feet  to  hold,  tiuit 
the  statute,  wliich  requires  that  the  contract,  bargain,  agreeniont, 
or  some  note  or  memorandum  of  the  contract,  bargain,  or  iii!i'(.i> 
raent,  nuist  appear  in  writing,  signed  by  the  jtarty  sought  to  k- 
cliarged  thereby,  is  satisfied  by  a  note  or  memorandum  in  will  in:; 
of  merely  one  side  of  such  contract,  bargain,  or  agreement,  is  t'» 
show  that  those  cases  do  not  themselves  sustain  such  an  misuuiid 
position,  and  that,  to  the  extent  to  which  they  really  do  hold  this 
fallacious  doctrine,  those  cases  themselves  show,  examined  ms  a 
whole,  the  utter  uatcnability  and  nnsoundness  of  that  which  thoy 
80  hold,  or  affect  to  hold.  ]>ut  wo  shall  examine  a  few  of  the 
cases  in  this  country  which  sustain  what  we  think  is  clearly  the 
sound  doctrine  on  the  subject. 

In  a  very  early  case  in  New  York  ^  (a.  d.  1808),  the  (picstion 
was  expressly  decided  by  the  unanimous  judgment  of  the  court, 
as  one  that  scarcely  admitted  of  doubt.  Van  Ness,  J.,  in  dilivir- 
ing  the  judgment  of  the  court,  said  :  "  I  am  clearly  of  o|iii!ion. 
that  the  consideration,  as  well  as  the  uromisc,  must  be  in  writiiiL'. 
The  statute  provides  that  tlie  party  shall  not  be  charged,  unless 
the  agreement  upon  which  tlio  action  shall  be  brought  1)0  in  writ- 
ing. This  means  the  whole  agreement,  of  which  the  considenition 
forms  an  essential  and  material  part.     It  is  as  necessary  to  the 


1  Sco  tho  cases  wo  have  nxainiiieJ, 
suprx,  (li'cidecl  liy  the  courts  of  Miissachu- 
sctts  and  Mniiic,  and  sec  .loiics  v.  I'idnior, 
1  Doii^'.  (Mich.)  379  ;  McMurtrie  v.  Ikn- 
iicttc,  Ihiir.  Ch.  (Mich.)  1'24,  126  ;  Mil- 
liinl  V.  Millard,  fb.  373,  3!»'2  ;  Bouvier 
I'.  Caldwell,  8  Mich.  4(33,  468,  469  ;  Mow- 
rcy  V.  Vandlin-,',  9  Mich.  39  ;  Hall  v. 
Sonic,  n  Mich.  494,  497.  In  this  last- 
named  case  it  is  said  :  "  It  has  always 
been  scttleil  that  tho  memorandum  must 
show  llie  irhiile  fi'mm  of  the  con  true/,  and 
that  no  ri'sort  can  be  had  to  parol  evidence 
to  add  to  tiiein.  Our  statut(^  does  not  re- 
quire a  contract  of  this  kind  to  set  forth 


its  consideration,  but  makes  no  other 
chan{;;c."  How  tho  "  whoh;  tciiiis  uf  ilie 
contract"  can  ho  set  forth,  and,  at  the 
same  time,  one  half  of  them  lie  etiiiltfil, 
covorinfj  all  the  one  side  of  tlic  cmitrut,  is 
not  clear.  See  fui'ther,  .Mi'' 'liiitm'k  (■ 
LainiT,  2'2  Mich.  217;  The  Drtniii,  i'' 
U.  R.  Co.  V.  Forbes,  30  Miih,  M.^,  I'i 
ct  scq.  ;  Palmer  v.  The  Man|iii'lti',  .v:, 
UIr.  Mill  Co.,  32  Mich.  274;  .\M\  "■ 
Munson,  18  Miss.  306;  and  other  Mi;hi' 
•jan  ca.ses  cited  and  examined,  (inli',  \u'A^\ 
ct  scq.,  n. 

2  Sears  v.  Brink,  3  Johns.  210. 
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prevention  of  fraud  and  [)crjury,  Unit  the  considoratioii  wliicli 
leads  to  the  promise  should  be  in  writinj^,  as  the  promise  itself. 
Tlio  word  'u^'reement'  comprehends  the  consideration  UH  well  aa 
the  promise." 

Ill  IJoi^^ert  V.  0;^dens/  the  (piestion  as  to  the  want  of  mutuality 
in  the  written  note  or  memorandum  of  the  contract,  to  satisfy  the 
statute,  is  nut  eonfoimded,  as  it  is  in  so  many  of  the  |>reviouH 
American  cases  wo  have  examined,  with  the  want  of  the  consider- 
ation l)ein;^  sh(jwn  hy  the  writin<^.  In  this  case  it  was  not  neces- 
sary to  (h.'cide  the  (pu'stion  as  to  the  mutuality  not  so  api)earinj^; 
hilt  it  was  held  by  the  court,  Kent,  C.  J.,  delivMriii<r  the  ojiinion, 
that  the  meaning  and  substance  of  the  statute  is,  and  without 
which  the  benelicial  end  of  it  would  be  entirely  defeat(!(l,  that  the 
uieaiorandum  nnist  state  thr  contntd  with  reasonaljle  <  "rtainty, 
s(j  that  tiie  substance  of  it  can  be  made  to  ajipear,  and  biMinder- 
stoufl  from  the  writing  itself,  without  having  recourse  to  parol 
|)iouf.  So,  in  the  New  York  Court  of  Appeals,  it  -as  held  that, 
to  constitute  a  contract,  there  must  be  parties,  a  stibjeei  luatter, 
and  a  consiiv  laiion.  The  written  memorandum  demmided  by  the 
statiiti"  re(piires  this  in  tlie  writing  siibscriljed  by  tlie  paity  to  be 
cliai'fied.  The  form  of  the  writing  is  not  regarded.  If  tlie  wrlt- 
ia!^'  expresses  a  contract,  no  matter  how  informally,  the  statute  is 
satisfied.  So,  on  tlie  other  hand,  no  matter  how  formal  the  writ- 
iinr  mny  be,  if  it  do  not  contain  within  itself  a  contract,  it  fails  to 
satisfy  the  statute.^ 

In  a  case  in  the  Suj)rcmc  Court  of  the  United  Statos,^  decided 
several  years  (a.  d.  1799)  before  Wain  v.  Warlters  ■*  was  decided 
ill  England,  it  was  held,  in  an  action  against  the  defi'ndaut,  on  a 
special  jjromisc  to  j)ay  the  debt  of  another,  that  the  •undertaking, 
to  save  it  from  the  Statute  of  Frauds,  must  be  in  writing,  and 
"H'Zi'*//y"  so,5  and  that  the  i)ai)er.s  relied  upon  "  as  the  written 
agreement  "  cannot  be  added  to,  or  varied,  by  parol  testimony,  nor 
can  they  be  so  far  explained  as  to  alTect  their  import  with  regard 
to  the  supposed  undertaking.*' 

'  3  .Idliiis,  390,  419.  But  as  the  Virj,'iiiia  act  (sen  Va.  Rev.  f'odo 

"  ('Mlkiiis  V.  Falk,  liS  How.  Vr.  62.  of  1803,  c.  le,  §  1)  ciiact.'d  that  no  action 

°  Cliikc  V.  Hiisscl,  'i  Dull.  415,  424.  slioiilil  tic  lii(Hij,'ht  upon  u  "special  ])roin- 

*  f)  i'liist,  10.  isc,"  it  is  (|uc>tiiiiialilc  if  there  would  ho 

The  Word  "wholly"  is  italicized  by     any  ilistiiictiipii  in  the  ciiiisiruiiiciu  of  tho 

two  statutes,  liut  ill  Violclt  v.  I'attoii, 
5  Craiich,  :-i-J,  it  was  held  that  tho  writ- 
ing; did  c\]i,.<:-i  a  considciation.  In  thi.s 
case,  Marshall,  <'.  .1.,  ask.d  couiisid  :  "Do 
you  mean  to  statu  that  if  .  writes  a  lettct 
to  Ii.,  statinj;  that  if  H.  will  let  C.  havo 
f^oocis,  A.  will  (lay  for  tlieni  if  ('.  docs  not, 
A.  would  not  he  he  liouniir'  to  which 
counsel   properly  replied:    "Probably  iu 


the  court 

'''  ill  Violett  V.  Patton,  r>  Cranch,  142, 
it  was  hi'ld  thiit  as  in  Vir^dniii  the  statute 
prnviileil  that  an  action  could  not  he 
lirmiijlit  unless  the  "  jironiise  or  afjree- 
iiK'iit."  or  some  note  or  incniorandum 
thereof  were  in  writintr,  that  the  same 
r'ii^oiiin;.  would  not  applv  to  tho  V'ir>i;inia 
suiute,  as  it  would  to  -JUCar.  2,  c.  3,  §  4. 
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Ai:d  in  Barry  v.  Coombe,^  under  the  Statute  of  Frauds  of 
Maryland,  which  requires  in  the  case  of  a  sale  of  land  written 
evidence  of  the  con;  lact,  it  was  held  by  the  United  States 
Supreme  Court  that  the  statute  requires  a  note  or  nieniorandum 
in  writing  of  tlm  agreement ;  and  that,  although  the  form  is  not 
regarded,  nor  the  place  of  signature,  yet  that  the  writing  nuist 
furnish  evidence  of  a  complete  and  jyraotioable  aijreement.  In  tiiis 
case  the  note  or  memorandum  in  writing,  which  was  signed  by  the 
party  sought  to  be  charged,  showed  the  consideration  ;  but,  as  it 
was  not  signed  by  the  other  party  to  the  contract  (whose  name, 
however,  sutliciently  appeared  in  it  to  show  who  was  the  other 
party  to  the  contract),  the  mutuality  did  not  appear  by  the  writiiii:. 
The  following  words  were  at  the  foot  of  an  account  between  tlie 
plaintiff  and  defendant,  signed  by  the  defendant :  '"  \\y  my  pur- 
chase of  your  one  lialf  E,  B.  wharf  and  jiremises,  this  day,  as 
agreed  on  between  us,  !$7 ,578.63."  The  court,  in  holding  tliat  tiie 
statute  was  satisfied,  said :  "  Brief  as  it  is,  this  memorauJiim 
contains  a  condensed  summary  of  all  the  essentialti  to  a  coinj/Idf 
con'ract.  By  the  use  of  the  present  tense  it  speaks  of  a  tiiiii;.' 
final  and  concluded.  By  reference  to  the  da^^e  at  the  head  of  the 
account,  the  use  of  the  words, '  this  day,'  gives  a  date  to  tlic 
transaction.  By  the  use  of  the  pronouns  'your'  and  '  us,'  the  par- 
ties are  distinctly  introduced.  By  carryin<j  out  the  priee  the  con- 
sideration is  expressed  toith  absolute  preeision^  and  l)y  doductiiiir 
it  from  the  sum  due  by  Barry,  the  receipt  of  the  oonsidenition  is 
acknowledged  ;  nor  is  thei'e  a  single  ingredient  of  a  complete  con- 


that  ciise  it  would  be  consi<lereil  that  the 
letter  did  state  the  coiisideiatiou."  The 
consideration  would  there  be  stated,  but 
not  the  iiiutuality. 

In  DeWolf  v.  Rabaud,  1  Pet.  47<i, 
Judge  Story,  iu  delivering  tlie  judgment 
of  the  United  States  Su|irenie  Court,  said  : 
"  The  ease  of  Wain  v.  Warlters,  5  East, 
10,  was  the  first  ease  whieli  settled  the 
point  [l)utsee,  }h'r  Wilniot,  J.  (a.  d.  17ti5), 
m  Pillans  V.  Microp,  'i  Burr.  1(5(53,  16(5(5, 
who  laid  down  the  same  iirineiple  which 
was  subseijUiMitiy  established  by  Wain  v. 
Warlters,  .I  Ea.st,  10,  that  in  the  ease  of 
the  special  ])ronnso  of  one  to  pay  the  debt 
of  another,  the  note  or  nieniorandum  in 
writing  must  show  the  consideration  as 
well  as  the  promise,  to  satisfy  the  statute], 
that  it  was  necesiiary,  to  escape  from  the 
statute  of  frauds,  that  the  agreement 
should  contain  the  consideration  for  the 
promise,  as  well  as  the  promisp  itself.  If 
It  contaiiii'd  it,  it  has  .since  liecn  deter- 
mineil  tliat  it  is  wholly  immaterial  wheth- 
er the  consideration  be  stated  in  expres.s 
terms,  or  by  necessary  implication.     That 


case  has  from  its  origin  encountered  many 
dilliculties,  and  been  matter  of  serious  cili- 
servation  both  at  the  \\x\r  and  on  tlie  buuili. 
iu  Knglaiid  and  America.  At'tiT  Mi;iiiy 
doul)ts,  it  seems  at  last,  in  Kiigl.iiiil,  by 
the  recent  decisions  of  Saunders  v.  Wakt- 
Held,  4  B.  &  Aid.  ,')!».'),  and  .Fenkiii';  r 
lieyiiolds,  3  Br.  &  B.  14,  to  have  settW 
down  into  an  ap|U'oved  nuthority."  Il'w- 
over,  in  DeWolf  v.  h'abaud,  1  Pit.  47'i. 
the  court  did  not  decide  the  (|U(stiiiii,  (oii- 
.sidering  themselves  bound  by  ilie  lidMiiis; 
of  the  courts  of  New  Vork,  wlii'  li  b.uv 
followed  and  approved  the  Kiiglisli  Jo- 
cision.s. 

1  1  Pet.  640. 

'^  This  .shows  the  incorreetniss  of  the 
view  of  Browne  on  the  Siatiitc  df  KiiiiiiLs, 
§§  381,  381rt,  commented  on  by  us,  <";»'■', 
where,  rather  eonfoumling,  as  is  so  ortcu 
duo,  the  mutuality  with  tlie  lo'isiilim- 
tion,  the  o])inioii  is  e.-pressed  tljut  si'ttini; 
forth  tht(  priee  in  the  writing,  ul  I  lie  liiii 
or  goods  purchased,  is  soiuct  hiiii,'  .iill'iTi'iit 
fi'om  showin"  the  consil' rati'>ii. 
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of  land  written 
United   States 
n-  memorandum 
the  form  is  not 
ic  writing  must 
eement.     In  this 
as  signed  by  llic 
ation  ;  lut,  as  it 
.ct  (whose  name, 
0  was  the  other 
u-  by  the  writinii, 
junt  between  the 
: :  "■  By  my  i)ur- 
scs,  this  day,  as 
,  holding  that  the 
lis   memorandum 
ials  to  a  comjthh' 
pealis  of  a  thing 
it  the  head  of  the 
es  a  date  to  tlie 
and  '  us,'  the  par- 
the  price  the  con- 
and  i)y  deiUictini' 
0  eonsideration  is 
)f  a  coiHjdete  con- 

•irjiii  enoouiitpreil  many 
.•iriiiiittuv  of  serious  oil- 
|ui  inir  iiiul  on  tin' bcucli. 
AiiuTiiM.  Afti'v  m;inv 
it  liist,  in  Khj^IuhI,  by 

of  SllUlull'l'S    V.    \\  ilKl^^- 

,-)<("),  and  .IcnkiiH  c 
B.  14,  to  lliivr  si'ttl-1 
.vcl  authority."     H  •^*- 

Kahaud,  1  IVt-  ^'<''- 
iH'idf  till- tpiosti. Ill,  fim- 

lioini.l  liy  llu'  li"l'liii^ 
U'W  York,  wlii'li  luiv.' 
;ovcd   the    Knj^lish  do- 

[lie  incorrectni'ss  of  tli« 
the  Statute  ..l' KriU'ls, 
■iiouled  on  I'V  us,  ^i'j'f'< 
loun.linu,  ms  is  sd  olti'ii 
with  the   i-.^'isiclcrii- 
k  (.;; pressed  thnl  setting 
Ihe  writini;.  «'f  tlie  l^i"'' 
issonielhini:  ■hH''"'"' 
I'onsidiTnii""- 


PART   VIII.]        THE  NOTE  OR  MEMORANDUM   IN   WRITING. 


669 


i-  »  . 


tract  deficient,  unless  the  description  of  the  property  contracted 
for  be  insufficient."  And  on  this  point  it  was  decided  that  ex- 
triuiiic  evidence  was  admissible  to  show  what  was  meant  by  the 
"  E.  13.  wharf  and  premises."  ^ 

Tiie  same  doctrine  is  laid  down  by  Miller,  J.,  in  the  much  later 
case  of  Grafton  v.  Cummings,^  where  he  says,  in  delivering  the 
unanimous  judgment  of  the  United  States  Supreme  Court :  ''  The 
statute  not  only  recjuires  that  the  agreement  on  which  the  action 
is  brought,  or  some  memorandum  thereof,  shall  be  signed  by  the 
party  to  be  charged,  but  that  the  agreement  or  memorandum 
sluiU  be  in  writing.  In  an  agreement  of  sale  there  can  be  no 
contniot  without  both  a  vendor  and  a  vendee.  There  can  be  no 
purchase  without  a  seller.  Inhere  must  be  a  sufficient  description 
of  the  thiny  sold  and  of  the  price  to  he  paid  for  it.  It  is,  therefore, 
an  essential  element  of  a  contract  in  writimi  that  it  shall  contain 
xeithin  itself  a  description  of  the  thin//  sold,  by  which  it  can  be 
kw.itcn  or  identified,  of  the  price  to  be  paid  for  it,  of  the  party  who 
sells  it,  and  the  party  ivho  buys  it."  That  is,  in  ordei-  to  satisfy 
tlic  requirements  of  the  statute,  the  ivhole  contract,  bargain,  or 
airroemeiit,  or  a  note  or  memorandum  thereof,  that  is,  of  the 
whole  contract,  bargain,  or  agreement,  must  appear  in  the  writing, 
or  by  fair  inference  from  it ;  and,  therefore,  of  course,  the  con- 
sideration —  that  which  the  one  is  to  get  for  that  which  he  is  to 
give  —  must  so  api)ear,  or  there  is  no  contract  shown.^ 


1  See  as  to  the  admiasihility  of  parol 
evidence  to  exidain  teehnical  expressions, 
or  to  col  meet  papers  referred  to  in  the  note 
ill  wiiiiii^,  lioydell  v.  Druininond,  11  East, 
142;  Ciilcs  V.  Treeothiek,  9  Ves.  250; 
Cluiuii  V.  Cooke,  1  Seh.  &Lef.  22  ;  Dobell 
1'.  Hutchinson,  3  A.  &  K.  355  ;  Johnson 
f.  Miller,  35  N.  J.  Law,  344  ;  Pavkhurst 
r.  Vail  I'oitlandt,  1  Jolins.  Ch.  273  ;  First 
Baj.tist  Cliurch  v.  Bigelow,  16  Wend.  28  ; 
O'Ddiiiiell  r.  Leeinan',  43  Me.  158  :  Knox 
v.  Kiiii,',  3(3  Ala.  367  ;  .Sievewright  v. 
.Vivhibi'dd,  17  Q.  B.  103;  McLean  i-. 
Nicdll,  7  .]ur.  X.  H.  !»!»<>  ;  Lerned  i.'. 
Vi'anucinaclier,  9  Allen,  412. 

-  I'll  U.  S.  ion,  106. 

^  The  ca.se  of  Grafton  v.  Cumminf's, 
99  r.  .S.  100,  wa.s  one  under  the  statute 
iif  New  ILiiiipshii'e,  where  the  clause  rei,.t- 
iii,i!  to  tlic  s;il|.  iif  land  is  in  the  same  lan- 
!;uii-c  as  ill  20  Car.  2  c.  3,  §  4.  The  court 
iiM'Djiiized  and  apitroved,  without  (jiiestion, 
tlif  imtlioiity  of  the  English  decisions,  as 
siistiiiiiin;  tlieir  view  of  the  construction 
ol'  tlic  statute  as  above  expressed.  They 
siv  (;it  p.  100)  ;  "In  tlie  leading  case  of 
Wain  I'.  Warhers,  5  Ei'st,  10,  deci<led  hy 
hold  Kllciiborough  under  the  Engli.sh  stat- 
ute, the  same  as  that  of  New  Ilampsliiro 


on  the  point  in  ipiestion,  tliat  eniinent 
judge  .said  :  'The  ipie.stion  is  ujietl.er  that 
word  [agreement]  is  to  be  undeistood  in  a 
loose,  incorrect  sense,  in  which  it  may  be 
somi'tinies  used  as  synonymous  to  ]iic)iiiise  or 
unih'rstanding,  or  in  it^  more  correct  .sense 
of  signifying  a  mutual  cijiitract  on  consid- 
eiation  between  two  or  more  paities.'  Ue 
held  the  latter  to  be  the  true  construction, 
and  that  all  its  c.iscntiii/  ctaiK'ii/s  jnu.st  cd- 
^)('(i;'  ill  the  im  inorandum,  includiiuj  'he 
cimsidinitiim,  which  in  that  case  wa.s  ab- 
sent. This  has  lieeii  held  to  be  the  law  in 
England  ever  since."  And  while  the  court 
do  not  make  even  the  sliL^htc.st  reference 
to  such  cases  as  those  in  Ma.s.sai  huselts  and 
Maine,  which  we  have  exhaustively  exam- 
ined supru,  they  expressly  appro\'e  and 
follow  the  case  of  Williams  v.  Byrnes, 
9  Jiiv.  N.  s.  363,  decided  by  the  privy 
council,  where,  in  delivering  the  judgment 
of  the  judicial  committee,  Sir  ,\.  T.  Cole- 
ridge says;  "The  word.s  of  the  statute 
rei|uire  a  written  note  of  a  bargain  or 
contract,  the  statute  (dearly  making  no 
distinction  between  those  two  words. 
[This  .shows  the  incorrectness  of  Smith, 
I'arsons,  &c.,  on  tliis  point.]  This  lan- 
guage cannot  bo  satistied  unless  the  exist- 
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So,  in  Salmon  Falls  Manuf.  Co.  v.  Goddard,^  the  United  States 
Supreme  Court  held,  under  the  section  of  the  Massachusetts  stat- 


'?i  ;■( 


eticc  of  contract  appear  evidenced  in  writing  ; 
and  a  bar{»iiiii  or  contract  cannot  so  a])j>ear 
unless  tlie  purties  to  it  are  specified,  either 
noiuinally  or  by  description  or  reference. 
It  is  true  that  tlie  statute  does  not  rei^^uire 
the  whohi  bargain  in  all  its  terms  to  be 
stated.  It  stipulates  only  for  a  note  or 
nieniornndum  of  it,  signed  by  the  party  to 
be  charged  ;  but  it  does,  in  eH'e(;t,  require 
tluit  the  essentials,  i.  e.,all  those  things  xeith- 
out  which  it  can  he  no  bargain,  at  all,  sJuill 
be.  Upon  this  princi|)le  it  was  that  the 
courts  determined,  under  the  4th  section, 
that  the  consideration  of  an  agreement 
must  appear  on  the  face  of  the  memoran- 
dum of  a  guarantee,  or  be  matter  of  neces- 
sary implication  from  its  language.  It 
was  obviously  the  intent  of  the  statute  to 
prevent,  as  far  as  it  could  conveniently, 
the  mischief  of  being  obliged  to  have  re- 
course to  oral  evidence  in  regard  to  the 
transactions  witliin  it.  13ut  it  would  fail 
to  acconii)lish  its  object  in  a  most  material 
particular,  and  in  one  in  which  its  reijuire- 
ments  might  always  be  most  easily  satis- 
lied,  if  it  did  not  impose  the  necessity  of 
stating  the  name  of  the  seller  as  well  as  of 
the  buyer  ;  of  the  party  by  whom  goods 
were  to  be  supplied  as  well  as  of  him  to 
whom  they  were  to  be  supplied,  under  the 
17th  section  ;  or  of  the  party  to  be  guar- 
anteed as  well  as  of  him  who  is  to  guaran- 
tee, under  the  4tli.  Unless  this  be  done, 
oral  evidence  must  be  had  recourse  to,  and 
tl'.e  risk  incurred,  that  a  jiarty  may  be  sued 
by  one  with  whom  ho  had  never  intended 
to  have  any  transaction,  — a  matter  of  the 
greatest  imi)ortanco  under  many  suppos- 
able  circumstances. "  See  also,  C'hampion 
V.  Plummer,  1  B.  &  P.  N.  R.  252; 
Wheeler  i.-.  Collier,  1  M.  &  M.  123  ;  Short- 
rede  V.  Cheek,  1  A.  &  E.  57  ;  Graluim  v, 
Musson,  5  I'.ing.  N.  ('.  603  ;  Allen  v.  Ben- 
net,  3  Taunt.  169  ;  Bateman  i».  Phillips, 

15  Kast,  '272  ;  l.aytlioar[i  v.  Bryant,  2 
Bing.  N.  C.  735  ;  Charlewood  v.  The  Duke 
of  Bedford,  1  Atk.  497  ;  Kgerton  v. 
Mathews,  6  Kast,  307  ;  Jeidcins  v.  Rey- 
nolds, 3  Br.  &  B.  U;   Bainbridge  y.  Wade, 

16  (J.  B.  89  ;  Edwards  v.  Jevons,  8  C.  B. 
436  ;  Biekmyr  y.  Darnell,  1  Salk.  27 ; 
Stailt  V.  Lill,  9  Mast,  343  ;  Kennaway  v. 
Treleaven,  5  M.  &  W.  49S  ;  Leroux  v. 
Brown,  12  C.  B.  801  ;  Jones  v.  Williams, 
7  M.  &  W.  493  ;  Walter  v.  Dodgson,  3  C. 
&  P.  Iti2  ;  C.arrett  v.  Handley,  3  B.  &  Cr. 
462  ;  Williams  v.  Lake,  29  I,.  J.  Q.  B.  1  ; 
Galley  v.  Taylor,  2  C.  &  K.  551  ;  Oaunt 
i;.  Hill,  1  Stalk.  10.  Twenty-tivo  years 
before  Wain  v.   Warlters,  5  East,  10,  was 


decided,  it  was  hold  in  Preston  i;.  Jler- 
ceau,  2  W.  Bl.  1249  (a.  d.  1779),  that 
parol  evidence  was  inadmissible  to  add  to 
the  consideration  in  the  written  evidence 
of  a  contract  within  the  statute,  by  prov- 
ing an  additional  rent  beyond  that  ex- 
pressed in  the  written  agreement  for  a 
lease  ;  Blackstone,  J.,  .saying  :  "  Courts 
should  be  very  cautious  in  admitting  any 
eviilence  to  supply  or  explain  written 
agreemeiit.s.  Else  the  statute  of  fiauds 
would  be  eluded,  and  the  same  uncertainly 
introduced  by  su]ii)letory  or  explanatory 
evidence,  which  that  statute  has  suji- 
pressed  in  res])ect  to  the  jirincipal  object. 
It  never  ought  to  be  sulfercd  so  as  to  con- 
tradict or  exjilain  away  an  explicit  agree- 
ment, for  that  is,  in  ell'ect,  to  vary  it." 

In  Kennaway  v.  Treleaven,  5  M.  &  \V. 
498,  where  the  guarantee  was  in  the  fol- 
lowing language  :  "  I  hereby  guarantee  to 
you  the  sum  of  .i;250,  in  ease  Wshatiul  de- 
fault in  his  cajiacity  of  agent  and  traveller 
to  you,"  it  was  held  to  sullici(!ntly  show  the 
consideration  ;  it  lieing  held  to  be  pertVctly 
clear  from  the  words  that  th(!  parties  were 
contemplating  a  future  default  to  be  com- 
mitted by  P.,  in  the  capacity  of  agent  and 
traveller  ;  and  that,  conscijuently,  it  must 
have  been  their  intoiition  that  lie  should 
be  employed  in  that  capacity  at  some  fu- 
ture period.  And  see  Xewbury  v.  Arm- 
strong, 6  Piing.  201,  where  the  guarantee 
was  in  these  terms  :  "  I  agree  to  Ik;  .>-i>inr- 
ity  to  you  for  T.  C.  for  whatever,  wiiile 
in  your  employ,  i/oa  may  trust  him  ic'dh, 
and  in  ease  of  default  to  make  the  same 
good,"  and  the  guarantee  was  held  good  on 
the  ground  that  the  future  employment  of 
T.  C.  was  a  sullieient  con.sideration,  and 
that  this  sutlieiently  appeared  on  the  t'aie 
of  the  guaianteo.  But  in  Cole  v.  Dyer, 
1  C.  &  J.  461,  where  the  guarantee  slh)WCil 
simply  a  promise  to  pay  tlie  debt  ami  costs 
of  another  m  a  suit,  jirovided  the  amount 
was  not  paiil  to  a  named  jiromisee  belore  a 
named  date  ;  the  cmirt  held  that  there  was 
no  sutlh'ient  statenu'iit  in  the  writing  from 
which  the  consideration  could  be  iiii'iTied. 
InHawesv.  ArmstiDiig,  1  Bing.  N.  < '.  "lU, 
Tindal,  C.  J.,  said  :'"  There  must  he  u 
well-grounded  inference  to  bo  neer^sarilv 
co!l(!ete(l  from  the  term,  of  the  niiinoran- 
duni,  that  the  ccmsideration  stated  in  tiie 
declaration,  and  tio  other  than  sii.li  con- 
sideration, was  intended  by  the  parlies  to 
be  the  ground  of  the  ])roniise."  In  linikes 
V.  Todd,  1  Per.  &  D.  438,  the  gnaiant-e 
was:  "I  herel)y  undertake  to  Mvurf  \o 
you  the  payment  of  any  sums  of  money 


i  14  How.  446,  454. 
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lite,  which  is  substantially  the  same  as  section  17  of  29  Car.  2,  c.  3, 
that  the  word  "  bargain  "  in  the  statute  means  the  terms  upon  which 
the  rexpeotive  parties  contract ;  and  in  the  sale  of  goods  the  terms 
of  tlic  bargain  must  be  specified  in  the  note  or  memorandum,  and 
stated  with  reasonable  certainty,  so  that  they  can  be  understood 
from  the  writing  itself,  without  having  recourse  to  parol  proof ; 
fur,  "  unless  the  essential  terms  of  the  sale  [which  means,  of 
course,  all  the  terms  of  the  sale]  can  be  ascertained  from  the 
writing  itself,  or  by  a  reference  contained  in  it  to  something  else, 
the  memorandum  is  not  a  compliance  with  the  statute."  ^ 


Villi  lirtvf  iidvaiiced  or  may  hereiifter  nil- 
"vaiice  lu  1).  &  Co.,  on  their  account  with 
you,  coiJHiicnciiij,'  Nov.  1,   1831,  not  ex- 
ii'fdiiif,'  .fjDOO  ;  "  and  it  was  held  tliat  no 
uuiisitlcration    for   the   past  advances  was 
.itattd,  and  that  the  actual  consideration 
was   uncertain,    as    the    word    "  secure " 
would  imiily  that  forbearance  was  the  con- 
i-idenitiuu,   while  it  was  oi)en   to  lie  con- 
ti'udecl  that  the  future  advances  were  the 
('oii>idfration    for   ^guaranteeing   the    past 
advaiu'fs.     To  satisfy  the  statute,  the  con- 
.siiliiatidu    must    directly   appear,   or  be 
iiasunalily    inferred    from    the    languaf^o 
used.     But   mere  conjecture  is  not  suili- 
lii'iit;  tlitie  must  be  reasonable  certainty. 
Wry  iiuK'h  the  same  uncertainty  exists  in 
Ej:  junic  Jlinet,  14  Ves.  18t»,  as  in  Raikes 
r.  Todd,  1  Per.  &  1).  438,  as  to  the  sufli- 
ciuiicy  of  the  statement  of  the  considera- 
tion.   The  (luestion,  however,  went  off  on 
anotlar  point.      See    further.    Mason    v. 
riitciiard,  12  Kast.  227  ;  Kussellu.  Mosely, 
3  IW.k   IS.  211  ;  Jenkins  v.   IJevnolds,  3 
Br.  .'^  B.  14  ;  Wood  v.  Benson,  2  C.  &  J. 
1*4  ;  Hawes  r.    Armstronr;,   1  Biiig.  N.  C. 
7i)l  ;  James  i-.  Williams,  [,  B.  &  Ad.  1109  ; 
Uvdc  !'.  Curtis,  8  I).  &  l!y.  62  ;  Thomas 
V.'  Williams,  10   15.  &  C.  664  ;  James  v. 
Williams,  3  N.  &  M.  196  ;  Cole  v.  Duf- 
tiil.l,  7  J.  B.  Moore,  252  ;  Bainbridge  v. 
Wade,  16  ().    B.   80  ;   .Steele  v.  Hoe,   14 
i,>.  1'..  431  ;   i.vsaht  v.  Walker,  5  Bli.  N.  .•;. 
1;  HoL'ers  v.'Kneelr.nd,  10  Wend.   218; 
13  Wend.  114  ;  Laing  i;.  T.ee,  1  Si>enier, 
337.     Whore  the  writing  shows  that  there 
is  a  cnntract  of  some  kiml,  but  iloes  not 
show  what  that  contract  is,  tlii'  statute  is 
lint  satisfied.     Archer  i'.   Bavne.s,   5  Ex. 
62,'i. 

'  This  case  in  the  Supreme  Court  of 
tlu;  United  States,  very  correctly  .shows 
that  there  is  no  distinction  between  the 
4tli  and  17th  sections  of  the  statute  ;  but 
that  III/,  the  csscnfiid  liriiis  of  the  agree- 
iiii'iit,  cnntract,  or  bargain  have  to  bo 
sliowti  by  the  writing  as  well  under  tlio 
17tli  siMtion  as  the  4th.  The  unfortunate 
intimation  of  Lord  Kllenborough,  liowever, 
ill  Lgerton  i-.  Mathews,  6  East,  307,  that 


"  agreement  "  under  the  4th  section  meant 
something  more  than  "bargain"  under 
the  17th,  although  not  acted  upon  either 
in  I'lat  case  itself  or  in  any  other  English 
case  succeeding  it,  has  been  stated,  as 
though  it  were  a  fact,  by  counsel  in  a 
number  of  the  English  cases,  as  well  as  by 
highly  respectable  text-writers  in  England 
ami  America.  A  similar  statement  is  also 
made  in  an  early  New  York  case,  by  the 
chancellor.  Eisher  v.  Eiilds,  10  Johns. 
495,  501.  The  only  authority,  however, 
for  that  was  the  dictum  of  Lord  EUenbor- 
ough,  in  Egerton  i-.  Mathews,  6  East,  307, 
which,  sub,se(piently,  was  not  recognized 
by  himself.  .Stadt  v.  I.ill,  S»  East,  348, 
compared  with  Wain  v.  Warlters,  5  East, 
10,  and  Egerton  v.  Mathews,  6  East,  307. 
The  language  of  the  chancellor,  in  Eislier 
V.  Field,  10  Johns.  4i»5,  501,  is:  "The 
construction  of  the  4th  section  of  the  Eng- 
lish statute  has  been  given  in  the  case  of 
Wain  V.  Warlters,  5  East,  10,  that  the 
consideration  is  part  of  the  agreement,  and 
the  whole  agreement  must  lie  .set  forth. 
The  doctrine  of  nudum  pudum  is  there 
.said  not  to  be  altered  by  the  statute,  for 
it  did  not  mean  to  enforce  any  iiroiiii.se  not 
valid  before.  The  consideration  might  be 
illegal,  or  the  ]iromise  might  have  been 
made  on  a  condition  precedent.  The  stat- 
ute reipiires  the  agreement  to  be  in  writ- 
ing, but  here  there  is  no  consideration 
which  must  lie  part  of  the  agri'ement,  to 
support  it.  The  olidity  of  this  reasoning 
has  since  bi^en  ailmitted  and  enforced,  and 
ilistingiiished  from  the  17th  .section  of  the 
statute."  Champion  v.  riummer.  1  B.  & 
r.  N.  H.  2o2,  is  also  cited  for  this.  But 
that  case  does  not  sustain  any  such  dis- 
tiiictio-i.  The  marginal  note  of  the  case 
would  go  to  the  extent  even  that,  under 
th(^  17th  section,  the  mutuality  must  also 
apiiear  by  the  writing,  it  being  there  stated 
that,  on  a  sale  of  goods,  the  uot(!  of  the 
contract  must  be  .signed  not  only  by  the 
party  to  be  charged,  but  b\  ihe  otlier  party 
ns  well.  And,  in  the  statement  of  facts, 
it  is  alleged  that,  in  an  action  for  the  non- 
delivery of  goods,    Lord  ilansfield  non- 
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The  principles  of  law  arc  well  and  accurately  stated  by  Soutli- 
ard,  J.,  in  an  old  case  (a.  d.  181'J)  in  New  Jersey,  Bucklee  v. 
Beardslee,'  in  tlie  following  propositions :  — 

1.  A  promise  without  a  consideration  is  void,  and  the  mere  cir- 


suited  the  piirdiasers  because  they  had  not 
also  si<(iiu(l  the  writiiif;.  Hut  the  mar- 
ginal note  is  uuciuestionably  wrong  ;  and 
we  doubt  if  l-ord  llanslield  ever  so  de- 
cided as  allcgt'd,  even  at  nisi  priii.s.  What 
he  did  dei'idi',  delivering  tlie  unanimous 
judgment  of  tlie  Full  court,  on  dischiirging 
a  rule  to  set  aside  the  nonsuit,  was,  in 
elFect,  that  as  the  note  in  writing  must 
show  what  the  whole  contract  or  bargain 
is  ;  a  writing,  not  that  was  not  signed  by, 
but  which  does  not  show  who  are,  the 
contracting  parties,  does  not  satisfy  the 
statute. 

The  ellVct  of  Lord  Manslield's  language 
in  Chamjiion  «.  I'lumnier,  1  B.  &  i^  N. 
R.  2.V2,  2.")4  (whic.il  was  decided  in  the 
Court  of  Common  Pleas,  a.  i).  Id0;"i,  virtu- 
ally concurrently  with  the  (hicisiou  of 
Kgerton  r.  Mathews,  6  Kast,  307,  in  the 
King's  Uench),  goes  in  ellect  to  show 
that,  under  tlie  IZtli  section,  all  the 
essentiid  I'lements  of  the  contract  or  bar- 
gain must  a|ij)ear  by  the  writing,  or  other- 
wise the  writing  does  not  show  what  the 
contrad  or  l)iiri/iiiii  is.  The  language  of 
Lord  Manslicld  is  :  "  liow  can  that  be 
said  to  be  <(■  ••oatrad,  or  memorandum  of  a 
contrad,  which  does  not  state  who  are  the 
contracting  parties  ?  By  this  note  it  does 
not  at  all  apjH'ar  to  whom  thi^  goods  were 
sold.  It  would  prove  a  sale  to  any  other 
person  as  well  as  to  the  plaintill's.  There 
cannot  be  a  contract  without  two  parties  ; 
and  it  is  customary  in  the  course  of  busi- 
ness to  state  the  name  of  the  purchaser  as 
well  as  of  the  seller  in  every  bill  of  parcels. 
This  note  do(!s  not  ajypear  to  me  to  amount 
to  any  memoiundiun  in  writing  of  a  bar- 
gain." 'i'lic  note  in  Champion  v.  I'lummer, 
1  15.  &  r.  N.  R.  2r)-J,  .lid  not  state  the 
names  of  purchasers  at  all  ;  so  there  was 
nothing  in  the  note  to  show  to  whom  the 
goods  wi're  sold  ;  and,  therefore,  although 
there  was  a  note  signed  by  the  party  whom 
it  was  sought  to  charge,  it  was  not  a  note 
of  the  contract,  as  it  did  not  show  who 
the  contracting  parties  were.  It  was, 
tiierefore,  although  showing  the  seller, 
the  subject-matter,  and  the  consideration, 
still  delicient,  as  one  of  the  essential  ele- 
ments of  a  contract,  viz.,  the  other  ]>arty 
to  it,  was  not  shown  by  the  writing. 
Although  the  actual  liolding  in  the  case  is 
80  clear,  yet  not  only  is  the  marginal  note 
of  the  case  incorrect,  but,  in  a  foot  note 
to  the  second  edition  of  the  report,  it  is 


said  :  "  But  it  seems  that  a  contract  fur 
sale  of  an  interest  in  land  need  only  liu 
signed  by  the  party  sought  to  be  char;,'(.ii 
thereby  under  the  4th  section  of  the  statutt' 
of  frauds.  Vide  Seton  v.  Slade,  7  Ves.  275, 
and  what  is  said  of  that  ciise  by  Lord  Elli'ii- 
borough  in  Wain  v.  Warlters,  5  East,  Itj." 
Till!  implication  here  is  that,  under  thi; 
17th  section,  the  mutuality  must  also  be 
shown  by  the  writing,  but  that  it  uwA 
not  be  under  the  4th  ;  just  making  tlie 
very  reverse  mistake  of  that  of  Luni 
EUeuborough  in  his  first  impression  in 
Egertou  v.  jMathews,  (j  East,  307. 

As  illustrative  of  the  ease  with  wliirh 
blunders  are  per[)etuated,  we  lind  in  .Mcr- 
ritt  V.  Clason,  12  Johns.  102,  104,  it  is 
alleged  that  "  In  Ciiampion  v.  I'lunniiLi, 
1  H.  &  1'.  N.  K.  252,  it  was  held  that  ;i 
memorandum  signed  by  the  seller  only 
was  not  sulKcient;"  while,  as  we  have 
sliown,  all  that  was  held  in  that  case  was, 
not  that  the  signing  alone  of  the  sellir, 
who  was  the  party  whom  it  was  sought  to 
charge,  was  iu)t  sullicieiit  to  bind  him, 
but  that,  though  the  writing  was  signed 
by  him,  yet,  as  it  ilid  not  sliow  who  the 
other  pai  ty  to  the  contract  was,  not  men- 
tioning or  referring  to  him  at  all,  one  of 
the  essential  elements  of  a  contract  w:us 
wanting  in  the  writing  ;  and,  then  I'me, 
there  was  no  note  or  memorandum  in 
writing,  signed  by  the  parly  to  be  chaigecJ, 
of  the  coiitriid  or  burijdui.  See,  with 
reference  to  the  mistake  as  to  the  InpMinj,' 
in  Champion  v.  I'lummer,  1  B.  it  1*.  X.  li. 
2r)2  ;  per  Lord  Mansfield  in  ,\llen  v.  Ben- 
net,  3  Taunt.  ItiO  ;  and  in  Clason  v. 
liailcy,  14  Johns.  487,  concurring  with 
the  view  of  it  which  we  liavi;  taken. 

It  is  noteworthy  that,  whatever  Lonl 
Kldon's  impression  may  have  been  as  to 
the  necessity  of  the  consideration  a|i[iear- 
ing  in  the  writing,  under  the  clause  in  tlii' 
4tli  section  as  to  the  special  ])roniise  to 
pay  the  debt  of  another,  referred  to  iiy 
him  in  Er,  par/e  (iardoni,  l.'i  Ves.  'l^l,  in 
A.  I).  1800,  and  several  years  before  either 
Wain  V.  Warlters,  5  East,  10,  or  Kgerton 
V.  Mathews,  0  East,  307,  was  deehhcl, 
Lonl  Eldon  himself,  in  Saunderson  v. 
Jackson,  2  B.  &  P.  238,  in  ellect  luhl 
that,  under  the  17th  section  of  the  stat- 
ute, a  writing  "which  does  not  state  the 
terms  of  the  agreement,"  wldi-h  mciins,  uf 
course,  the  whole  terms  of  the  agreement, 
does   not   satisfy  the  statute.     The  same 


1  2 South.  (N.  J.)  570,  572. 
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curastanee  that  it  is  reduced  to  writing,  if  there  be  no  considera- 
tion, does  not  make  it  valid. 


Juctiine  was  established,  too,  witli  rusiicot 
to  till'  .salt'  of  land,  uiidiT  the  4th  section 
of  the  .statute,  long  before  Wuiii  r.  Wiirl- 
teis,  ;')  Kast,  10,  was  decided  under 
iiuotlier  clause  of  that  section.  See  Sea- 
(tood  V.  Meale,  Free,  in  Ch.  500.  These 
ijicisions  weie  based  on  the  general  doc- 
trine that  tlu;  whole  agreement  must, 
UMilcr  all  the  clauses  of  tlie  4th  section, 
;ui(l  ei|ually  so  the  whole  bargain  under 
till!  17lh  section,  be  evidenced  by  the 
wilting.  .See  Clark  v.  Wright,  1  Atk. 
l-2;15nydell  v.  Druminond,  11  Ka.st,  M'2; 
Tawni  y  V.  C'rovvther,  3  l?ro.  Ch.  Cas.  318  ; 
Svinnndson  v.  Tweed,  I'rec.  in  Cli.  374  ; 
(i'illi.  Ki|.  Cas.  3;");  Bromley  v.  .lell'rie.s,  2 
Veni.  4iri  ;  Underwood  v.  llitheox,  1 
Ves.  Jr.  -JJlt.  Abeel  v.  l!ad(ditl'e,  10  .lohn.s. 
2lt7,  3in,  is  in  ai'cord.  So,  in  Clason  v. 
liailey,  14  Johns.  487,  the  court  said  : 
"  Fiirins  are  not  regarded,  and  the  statuti; 
is  siitiiticd  //'  tia:  Inniis  of  tlic  amlrncl  are 
ill  writing,  and  the  names  of  the  contract- 
iiijj  ]iarties  aiipear."  In  thi.s  ca.se  the 
iiue.siiou  arose  under  the  17th  section  of 
the  statute. 

Ill  IVltier  V.  Collins,  3  "Wend.  459, 
4fi"i,  it  was  contended  that,  under  the  lotli 
soctinii  (if  the  Nc'w  York  statute,  which 
is  similar  to  the  English  17th  section,  all 
that  was  re(iuiretl  was  a  note  or  nieino- 
niiidiuii  of  the  bargain  ;  that  the  con- 
."lideiation  need  not  be  stated,  nor  anything 
iHVond  the  fact  of  a  sale  ;  and  that  the 
]iartiiulars  of  the  iigreemeiit  might  be 
piiived  by  jkuoI,  it  being  elainied  that  it 
ilillVred  from  an  agreement  umler  the 
Knf;li.-.li  4lli  section,  —  the  New  York  llth, 
—  as  there  the  agreement  has  to  be  shown 
liy  till'  writing.  See  Weightiiian  v.  Cald- 
Will,  1  Wheat.  91,  II.,  for  anothei-  instance 
of  this  tallacy.  Hut  the  court,  in  Peltier 
V.  CiiUiiis,  2  Wind.  4r)9,  405,  in  deciding 
that  a  warranty  of  the  (juality  of  tlie 
H'MiU  as  an  essential  element  in  a  con- 
tract,  under  the  Nc\<-  York  15th  se<'tioii, 
must  aiipear  in  t)  -iting  to  satisfy  the 
.statute,  said:  "If  jiand  evidence  were 
]ii'iinittrd  to  show  terms  and  eoii<litions  in 
a  ciiiitiact,  other  than  such  as  are  specilied 
ill  the  iMi'moraiidiim,  all  the  misi'liicfi 
Would  result  friim  such  a  rule  that  would 
he  till' ccinsec|ueiice  of  a  total  abolition  of 
the  statute.  The  object  of  the  niemo- 
nnidiiiu  is  not  merely  to  prove  that  there 
was  a  liaigaiti,  but  to  slioir  icfint  the  liar- 
gain  V(i<!,  at  /cast  thr  extent  and  enliretij 
of  the  ennaideration  for  the  proDiixe  on 
Hidi  ,*/(.'  suit  is  hrour/fif."  It  almost 
piis.ses  coniiirehension  that  courts  of  pom- 
jiarative  respectability  should  have  held 
contm  to  this  virtually  self-evident,  simple 


proposition,  for  three  iiiiarters  of  a  century, 
as  in  iMassachusetts,  Maine,  etc.  Yet 
such,  however,  has  been  the  ca.se.  See 
}>cr  Buller,  J.,  in  Brodie  v.  St.  Paul,  1 
Ves.  Jr.  32t),  333  (.\.l>.,  1791,  thirteen 
years  before  Wain  i'.  Wai  Iters,  5  Kast,  10, 
whicii  ]irec(!ded  Egerton  v.  Mathews,  6 
East,  307,  and  Stadt  v.  Lill,  9  East,  348, 
was  decided)  :  "If  the  agrecincnt  is  cer- 
tain, and  e.\))lai!ied  in  writing,  signed  by 
the  parties,  that  liinds  them  ;  if  not,  and 
evidence  is  necessary  to  prove  what  the 
terms  were,  to  admit  it  would  elfectiially 
break  in  upon  the  statute,  and  intinduco 
all  the  mischief,  inconvenience,  and  un- 
certainty tiie  statute  was  designed  to 
prevent."  See,  also,  First  Bajitist  Church 
V.  Bigeh)w,  l(i  Wend.  28,  31  ;  Hicks  r. 
Mintuni,  19  Wend.  550,  552  (as  to  the 
note  of  the  sale  by  an  auctinncer,  under 
the  New  York  statute,  '2  P.  S.  p.  136, 
§  4)  ;  Calkins  v.  Falk,  39  Barb.  G'2o,  022, 
ct  xeq.  ;  38  How.  Pr.  02  ;  Ilagaii  r.  Homes- 
tic  Sewing  jMaehine  Co.  9  Hun,  73  ; 
Douglass  r.   Howland,  24  Wend.  35. 

But  a  consideration  implied  or  infeiTcd 
from  the  terms  of  the  instrument  is  as 
eflectual  as  if  e.xjjressly  appearing  (ui  its 
face;  it  being  a  general  jtriiiciple  ajiplica- 
ble  to  all  instruments  or  agreements,  tliat 
whatever  may  be  fairly  ini[ilicd  liom  the 
terms  or  language  of  an  instrument  is  in 
judgment  of  law  contained  in  it.  Ilogers 
V.  Kneeland,  10  Wend.  219,  252  ;  13 
Wend.  114,  127  ;  DeWolf  v.  l.'aband,  1 
Pet.  470,  501.  But,  under  the  New  York 
statute  (2  P.  S.  p.  13.5,  §  2,  1 1.  2),  which 
jirovided  that  the  consideration  must  be 
ex]iressed  in  the  writing,  it  was  hidd  that 
it  could  r-jt  be  imiilied,  inferred,  or  spelt 
out  frmn  Jie  writing,  but  must  expressly 
ajiiiear  in  it.  Packer  r.  Wilson,  15  Wend. 
343  ;  Sackett  v.  Palmer,  25  Wemi.  179, 
l.>3.  Sci'  Church  v.  Brown,  21  X.  Y. 
315;  rnioii  Bank  v.  Costir's  E.xrs.,  3 
Coni.st.  203  ;  Allen  v.  Jaiiuish,  21  Wend. 
028.  By  act  of  1803,  e.  4ti4,  the  words 
"  expressing  the  considenitinii  "  were  omit- 
ted from  the  New  N'<uk  act.  It  was  h(dd 
in  the  New  Voik  .Superior  Court,  umler 
this  ai't,  in  .Sjicvers  v.  Lambert,  37  How. 
Pr.  315,  323,  tli'at  it  was  the  intention  of 
the  legislature  to  enact  that  the  writing 
need  not  only  not  e.f/ircss  the  consiilcra- 
tion,  but  that  the  note  or  memoianiluni  in 
writing  was  sullicient,  though  the  con- 
sidention  could  not  be  "expressed,  ini- 
])lied,  or  spelt  out  "  from  the  writing,  as  it 
liad  been  lueviously  held  that  it  might 
be.  Packers.  Wilson,  15  Wend.  313.  But 
Speyi'i's  V.  Lambi'it,  37  How.  Pr.  315,  wa8 
expressly  overruled  by  the  Supreme  Court 
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2.  The  design  of  the  statute  was  not  to  prevent  contracts,  void 
for  want  of  consideration,  from  being  sustained  in  courts  of  jus- 
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of  Ni!\v  Voik,  ill  t'iistlo  V.  Beardsloy,  10 
lIuTi,  343,  34f!,  wlicio  it  wus  diH'idcd 
that  tlio  L'UV'ct  of  the  act  of  1803  was  to 
restore  tlio  hiw  as  it  was  before  tlie  re- 
vision of  1830,  and  to  reiiiovo  the  doubts 
wliieli  had  arisen  as  to  tiie  construction  of 
tlie  act  of  1830  ;  tiie  court  saying  ;  "  'I'iie 
only  infeieneo  as  to  the  intention  of  tiie 
l(^nislatnro  in  the  aniendnuint  of  18()3 
whicii  can  be  safely  drawn  from  the  act 
then  jiassed,  is,  w(!  think,  that  the  lej,'is- 
lature  intemled  to  restore  tlio  law  to  what 
it  was  si'ttlecl  to  b(!  before  the  omitted 
words,  which  had  f,'iven  rise  to  controversy 
and  uncertainty,  had  been  inserted.  Tiiis 
is  plaiidy  what  tlie  li't,'islature  did,  and  to 
hold  that  it  intended  to  sini[)ly  restore  the 
law  to  what  it  was  before  the  omitted 
words  were  inserted.  But  to  j^o  further, 
and  abrofjate  the  necessity  of  having  that 
part  of  the  aj;reement  relating  to  tlie  con- 
sideration in  writing,  like  the  residue,  wo 
think  is  unwariaiited  by  any  sound  and 
safe  rule  in  the  interpretation  of  statutes, 
and  would  aiipro.ich  the  assiiniptiou  of 
legislative  ])ower  by  the  court."  So  the 
.statute  and  law  of  "SfW  York  are  now,  in 
ellVv^t,  as  iindiu'  the  2i)  Car.  2,  c.  3,  and 
the  statute  of  frauds  of  New  York,  before 
the  revision  of  1830.  Heiu^e,  in  Castlo 
V,  Beanlsley,  10  Hun,  343,  where  there 
was  a  promise  in  writing,  signed  by  the 
defendant,  promising  to  pay  the  debt  of 
another  ;  but  as  no  consideration  was  ex- 
pressed in  the  writing,  or  could  be  fairly 
inferred  from  it,  it  was  held  that  the 
promise  was  void  ;  that,  in  the  language 
of  Taleott,  .(.,  delivering  the  unanimous 
judgment  of  the  court,  ''  It  was  a  mere 
naked  ((romise  to  answer  for  the  debt  of 
another,  and  inaiiifestedly  void  by  the 
statute  of  frauds,  if  that  statute  nMpiires, 
as  we  hold  it  docs,  that  the  consideration, 
as  well  as  the  promise,  sho\ild  appear  by 
agreement  in  writing." 

It  was,  howeviM',  lield,  in  the  old  ami 
quite  leading  case  of  Leonai'd  v.  Vreden- 
burgli,  S  .Johns.  2!),  where  goods  were  sold 
to  one  ,fohns(Ui  by  the  plaintilF,  who  took 
Johnson's  promissory  note  therefor ;  the 
defeiidiint,  ".•,•  n.  pnH  of  the  oriainal  Innm- 
action,  indoising  on  the  note,  "  I  guaranty 
the  above,"  which  he  signed  ;  that,  al- 
though this  was  a  collateral  undertaking 
on  the  part  of  th(r  defendant  to  pay  the 
debt  of  another,  yet  the  consideration  for 
the  note  was  sullieieut  to  .sustain  the  guar- 
anty, without  its  being  delinitely  expressed 
in  the  writing.  The  case  is  so  valuable  on 
the  subject,  we  ipiote  from  it  at  lee^th. 
It  was  tried  before  Kent,  C.  J.,  and,  at 
the  trial,  ho  nonsuited  the  plaintill'.     But, 


on  further  consideration,  the  view  of  tliut 
able  judge  changed,  and,  in  delivering  tiif 
unuiiimous  judgment  of  the  Supreme  Ooiirt 
of  New  York,  he  .said  :  — 

"There  is  no  doubt  that  this  was  a  (dj- 
lateral  undertaking,  within  the  jiurview 
of  the  statute  of  frauds  ;  for  ,Ioliiisoii\ 
note  is  conclusive  proof  that  credit  \v;is 
given  to  hiin,  and  that  he  was  liable  tn 
the  plaintill'.  If  the  whole  credit  is  iiut 
given  to  the  per.son  wlio  eoiiies  in  to  an- 
swer for  another,  his  undertaking  is  col- 
lateral, 1  have  not  been  altogiJther  sati,-- 
lied  with  the  ditcisions  referred  to,  but  it 
appears  to  me  that  the  present  motion  can 
be  determined  in  favor  of  the  plaintill' 
without  disturbing  them  ;  and,  periia])s, 
the  examination  which  1  may  give  to  tlie 
cases  upon  the  statute  of  I'lauds  may  hel|i 
to  illustrate  the  reasonableness  of  tliost 
decisions. 

"If  we  admit  the  origin  of  the  contract 
to  be  such  as  the  plaintilf  oli'ered  to  sliuw, 
there  wa.s  no  necessity  for,  nor  was  there, 
in  fact,  any  consideration  jiassing  directly 
between  the  plaintilf  and  defendant;  anil, 
of  course,  none  was  to  be  proviMl.  It  wus 
all  one  original  and  entire  ti'ansaction,  and 
the  .sale  and  delivery  of  the  goods  to  .lulin- 
son  supported  the  ])roinise  of  the  delciid- 
ant,  as  well  as  the  promi.se  of  .lohnson.  If 
the  contract  between  .lohnson  and  tlii; 
plaintilf  had  been  executed  anil  perfectly 
jiast,  before  the  defendant  was  applied  tu, 
.so  that  his  promi.se  could  not  connect  it- 
self with  the  original  communicatinii,  then 
the  case  would  have  been  very  ditl'cnMit, 
and  the  undertaking  of  the  <lefendaiit  would 
have  re(iuired  a  distinct  consideration.  A 
mere  naked  pronii.se  to  pay  the  already  ex- 
isting debt  of  another,  without  any  con- 
sideration, is  void.  But  in  the  ]iresont 
ca.se,  the  promis(!  was  mad  >  at  the  time  of 
the  original  negi)tiation  between  the  plain- 
tiir  and  Johnson.  It  was  incorporated 
with  that  contract,  and  became  an  essen- 
tial branch  of  it.  The  whole  was  one  sin- 
gle bargain,  and  the  want  of  consiilcration. 
as  between  the  iilaintilf  and  (bd'emlant, 
cannot  be  alleged.  If  there  was  a  con- 
sideration for  tlie  entire  agreement  (and 
John.son's  note,  ])urporting  to  be  given  for 
v.aluo  received,  was  evidence  of  it),  that 
consideration  was  the  aliment  for  the  de- 
fendant's promise.  This  is  the  aiiiount  "f 
the  doctrine  in  Kirby  v.  Coles,  Cro.  Klii'' 
137  ;  and  it  is  alhuled  to  in  Tomlinsoii  r. 
Gill,  Ami).  330,  and  Williams  v.  I-eper, 
3  Burr.  188*5  ;  and  to  this  extent  I  can 
understand  the  observation  of  Lord  Kldon 
(14  Ves,  190),  when  he  observes,  that 
'  the  undertaking  of  one  man  for  the  debt 
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ticc.  Such  contracts  were  not  sustained  before  the  statute  was 
made,  and  it  was  more  than  useless  to  say  that  they  sliould  not 
be  enforced. 


of  iiuntliLT  (Iocs  not  reiiuirn  a  consitU'nition 
imiviiif;  between  tlieni.'  In  Wain  v.  Warl- 
U:is,  .0  Kiist,  10,  tliu  }ii()inise  of  the  (ie- 
fi'iiilaiit  was  not  nnule  iit  the  time,  nor  diil 
it  loiMi  ii  [lait  of  tin;  orif^inal  contniet  he- 
tweuii  tlie  cri'ilitor  and  tlie  Ihiril  person. 
It  Wiis  nnuUi  hnif.;  .Iter  tile  (h'bt  hail  been 
L'lcateii,  anil,  tlieiefore,  in  tliat  ease,  the 
]iroiiiise  required  sonielliing  more  to  snp- 
|]iiit  it  tlian  llie  nu'ie  laet  ol  the  liability 
uf  the  jierson  for  whom  tlie  (lel'endaiit  as- 
siiiiicil.  That  fact  alone  would  have  left 
tiui  iiroiiii.se  a  nude  paet.  It  recjuired,  at 
least,  the  eonsideintion  of  forbearance,  or 
some  otlier  eoiisideiatioii,  arising;  out  of, 
iiiui  fuuiuled  u|ioii,  tlie  ori^'iiial  liabilitj'. 
Tiie  same  remai  k  apiilies  to  the  ease  of 
Sears  V.  Brink,  3  Joliiis.  210.  But,  if  a 
pruiiiise  to  pay  tlie  delit  of  anollier  be 
tiitiiuled  on  a  new  and  dislinet  considera- 
tion, iiide]ieiuleiit  of  the  ilebt,  and  one 
iiioviii;,'  between  the  parties  to  the  new 
liiiiiiii.se,  it  is  not  a  ease  within  tlie  stat- 
ute. It  is  eonsiilered,  in  the  light  of  an 
on;.'iiial  promise.  Tlie  eases  of  Tonilinson 
I',  (iill,  Aiub.  330,  and  Williams  v.  Leper, 
3  linn.  IS.'^ti,  proceed  upon  this  distinc- 
tioi;,  and  the  point  is  too  clearly  settled 
to  be  i|iiestioned. 

"Tiiei'eare,  then,  three  distinct  classes 
of  cases  on  this  siiliject,  which  require  to 
lie  disiriiiiinated  ;  1.  Cases  in  whicli  the 
guaranty  or  promise  is  eijllaleral  to  the 
ininuiiial  contract,  but  is  ma^'e  at  tlit^  same 
time,  and  biiconies  an  essential  ground  of 
tLi' eiidit  t;iven  to  the  primipal  or  direct 
delitur.  llcre,  as  we  have  already  seen, 
is  not,  nor  need  be,  any  other  considera- 
tion than  tliat  moving  between  the  cred- 
itor and  original  debtor.  2.  Cases  in 
whiiii  tlie  collateral  undertaking  is  sub- 
seiiuent  to  the  creation  of  the  (lebt,  and 
was  not  the  imlucemeiit  to  it,  though  the 
suKsisting  liability  is  tlu^  ground  of  tlie 
Iiroinise,  without  any  distinct  and  iincon- 
ni'eted  inducement.  Here  must  be  some 
fuitlier  consideration  shown,  liaving  an 
iiiiniriiiate  res])eet  to  such  liability,  for 
the  consideration  for  the  original  debt 
will  not  attach  to  this  subseipient  proin- 
isi'.  The  cases  of  Kisli  v.  Ilutidiinson,  2 
Wils.  <I4  ;  ot  t'harter  v.  Beckett,  7  T.  R. 
201,  and  of  Wain  v.  Warlti'rs,  C>  Kast,  10, 
ar.'  .samples  of  this  class  of  cases.  3.  A 
third  class  of  eases,  and  to  which  I  have 
alreacly  alluded,  is  when  the  promi.se  to 
iwy  the  debt  of  another  ari.ses  out  of  some 
new  and  original  consideration  of  benefit 
or  harm  moving  between  the  newly  con- 
tracting parties.  The  first  two  (darl.ss  of 
cases  are  within  the  statute  of  frauds,  but 


the  la.st  is  not,  1  Saund.  211,  n.  2.  The 
case  before  us  belongs  to  the  lirst  cla.ss  ; 
and  if  then;  was  no  consideration  other 
than  the  original  transaction,  the  plaintitr 
ought  to  have  been  permitted  to  show  that 
fact,  if  necessary,  by  parol  proof  ;  and  the 
decision  in  Wain  v.  Warlti'is,  fi  Kast,  10, 
did  not  stand  in  tlie  way.  Thi'  whole 
agreement  between  the  plaintiif  and  de- 
fendant consisted  in  the  promisi'  to  guar- 
anty the  debt  of  .iolinson.  T(>  s^.y  that 
the  promise  is  void,  for  want  of  discdosing 
a  consideration,  is  assuming  what  the 
plaintiif  olfered  to  show  ought  not  to  be 
assumed,  for  there  was  no  distinct  consid- 
eration passing  between  the  plaintiif  ami 
the  defendant.  Jnhiisoii's  vale  ijivai  far 
value  received,  and,  of  course,  importing  a 
consideration  on  its  /(tee,  ivus  all  the  con- 
sideriilioii  requisite  to  he  shoini.  The  pa- 
jier  disclosed  that  the  defendant  guaran- 
tied this  debt  of  .lolmson  ;  and  if  it  was 
all  one  transaction,  the  value  received  was 
evidence  of  a  consideration  embracing  both 
the  promises.  The  writing  imported,  upon 
the  face  of  it,  one  original  and  entire 
transaction  ;  for  a  guaranty  of  a  contract 
implies,  ex  vi  termini,  that  it  was  a  con- 
current act,  and  (lart  of  the  original  agree- 
ment. In  Stadt  I'.  Lill,  !)  Kast,  348,  the 
del'endant  gave  a  guaranty  in  this  form  : 
'  I  guaranty  tlii'  payment  of  any  gooils 
which  Stadt  delivers  to  Nichols  ; '  and  the 
King's  Bench  held  that  'the  stipulated 
delivery  of  the  goods  to  \ich(ds  was  a 
consideration  appearing  on  the  face  of  the 
writing,  and  when  the  delivery  took  place 
the  consideration  attached.'  The  writing 
in  the  present  case  was  of  eipiivMleiit  im- 
port and  eilect.  Instead  of  saying  that  he 
guarantied  tlie  payment  of  goods  delivered 
to  .Iolinson,  the  defendant  guarantied  the 
]iayilient  o''  the  value  received  by  .Iolinson. 
I'pon  the  whole,  we  think  that  the  plain- 
till  was  entitled  to  recover,  upon  proiluc- 
tion  and  proof  of  the  writing.  But  if 
there  was  any  doubt,  upon  the  lace  of  the 
paper,  whether  the  pidmise  of  Johnson 
and  that  of  the  defendant  were  or  were 
not  concurrent,  and  one  and  the  same 
communication,  the  parol  proof  was  ad- 
niissilile  to  show  that  fact." 

The  ell'ect  of  I iiard  v.  Vrenderburgh, 

8  .Tohns.  21>,  really  is,  that  when  a  promi.se 
or  guaranty  to  pay  th"  dtd)t  of  another, 
witliin  the  statute  of  fiauds,  is  part  of  an 
original  contract,  and  the  promise  or  guar- 
anty is  signed  by  the  party  to  be  (diarged, 
and  the  consideration  is  expres.sed,  or  is 
fairly  to  be  implit^d  in  the  writing  con- 
nected with  which  the  written  promise  or 
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3.  The  design  of  the  statute  was  to  prevent  the  enforcing  of 
contracts,  not  void,  but  legal  in  their  nature,  for  the  payment  of 
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guaranty  is  given,  the  oaso  is  taken  out 
of  the  statute.  But  if  the  fjuaranty  or 
proniise  is  suliseijuent  to  the  orif^inal  eon- 
tract,  and  not  a  part  of  it,  so  that  tiie 
original  eonsideration  dues  not  attach  to 
the  guaranty  or  promise,  tliere  the  new 
consideration,  in  order  to  sliow  the  agree- 
ment, must  appear  direetly  in,  or  by  neees- 
sary  inferenee  from,  the  written  statement 
of  the  guaranty  or  ])romise  itself.  Tims 
Stated,  tile  ease  is  in  liarmony  with  otlier 
well -decided  cases  on  the  statute. 

With  referemu!  to  the  thiril  class  of 
cases  of  wliich  Kent,  C.J. ,  speaks  in  the 
above,  which  do  not  come  within  the 
statute  as  thi!  protuise  to  pay  the  debt 
of  another,  although,  in  fact,  the  promise 
incidentally  is  to  pay  sueli  a  debt,  —  and 
of  which  class  such  cases  as  Williams  v. 
Leper,  3  B\irr.  18815;  iMeredith  v.  Short, 
Salk,  2,'»  ;  and  Castling  v.  Aubert,  2  East, 
324,  are  illustrative  cases,  —  the  principle 
is,  that  where  there  is  a  new  considera- 
tion of  benefit  or  harm  moviiuj  between 
the  ncwhf  contnictintj  parties,  there  the 
case  is  not  witiiin  tiie  statute,  as  the  con- 
tract is  a  I'oiMplcto  contract  between  the 
promisor  and  promisee,  supported  by  a 
sullicient  eonsideration  moving  between 
them.  Thus,  the  promise  to  i)ay  the  t,  bt 
of  a  third  person  in  eonsideration  of  \  >•- 
bearance  to  sue,  or  giving  time,  to  the 
debtor,  is  a  jierfectly  good  contract  at 
common  law,  supjiortcid  by  a  sufficient 
consideration  ;  yet,  as  the  consideration 
moves  between  the  promisee  and  the 
debtor,  it  is  within  the  statute,  and  the 
promise  and  the  consideration  must  both 
appear  by  the  writing,  or  the  promisor  is 
not  bound,  —  as  in  Wain  v.  Warlters,  5 
East,  10  ;  in  Stadt  v.  Lill,  9  East,  348  ; 
and  in  many  other  cases.  But  where  A. 
promises  15.  to  ])ay  C.'s  debt,  if  B.  will 
surrender  to  A.,  (j.'s  promissory  note,  or 
rclin(iuish  to  him  jiroperty  of  C.  on  which 
A.  has  distrained  or  holds  a  lien,  there 
the  consideration  moves  between  the  prom- 
isor and  the  promisee,  —  as  in  Williams 
V.  Leper,  3  Burr.  1886,  and  the  other 
cases,  —  and  the  contract  is  an  original 
contract  between  A.  and  B.,  supported 
by  a  coiisidoration  moving  between  them, 
and  the  promise  is  not  within  the  statute. 
In  Jones  V.  I'almer,  1  Doug.  (Mich.)  379, 
382,  the  court,  mistaking  the  law,  laid 
down  the  principle  incorrectly  thus  : 
"When  the  promise  is  made  upon  .some 
new  eonsideration  sufficient  in  law  to  .su))- 
port  it,  though  it  be  in  effect  to  answer 
for  another  person,  it  is  considered  an 
original  promise,  and  not  within  the 
statute  of  frauds."    As  we  have  pointed 


out  above,  there  may  be  a  new  consid- 
eration sufficient  in  law  to  suj)port  tiie 
jiromise,  and  yet  tlie  ])romisc  lie  iiicnly 
collateral.  The  promise  is  original  wlaii 
the  consideration  thcictor  moves  bctuicu 
the  newly  contracting  parlies,— the  lucjiii- 
isor  and  promisee,  —  and  not  between 
the  old  contracting  paities,  —  the  creilitur 
and  the  original  debtor.  When  the  chu- 
sideration  moves  between  the  creditor  and 
the  original  debtor,  the  promise  is  collat- 
eral, and  witiiin  the  statute. 

And,  on  the  other  hand,  it  is  clear 
that,  to  bring  the  luomise  to  answer  Itir 
the  debt,  (bifault,  or  miscarriage  of  an- 
other, within  the  statute,  there  ni  ces- 
sarily,  by  the  very  language  of  the  act, 
must  be  that  other  for  whose  ditlit,  'ii/- 
fault,  or  miscarriage,  the  ])romis(!  is  niaije. 
As  if  one  promise  to  jiay  tor  work  to  Ih' 
done,  the  benetit  (jf  which  is  to  be  dciivtj 
by  another,  it  is  an  original,  and  nut  a 
collateral,  promise,  on  the  jiart  of  tiie 
promisor,  where  no  other  than  liiiiiscll  is 
lialile  for  the  work.  The  contract  is  lie- 
tweeu  him  and  the  promisee  alone  ;  aiui, 
therefore,  is  not  within  the  .statute  at  all, 
as  there  is  no  debt,  default,  or  miscarii i;,'e 
of  any  other  person  than  himself ;  and  tlie 
contract,  therefore,  remains,  as  at  coiiinioii 
law,  unall'ected  by  tiie  statute.  Tills  puiiit 
is  well  illustrated  by  the  very  clear  case  of 
Moiintstephen  v.  liakcmaii,  L.  It.  5  (,>.  B. 
613.  There  the  plaintiff  was  employed  to 
construct  a  main  sewer  by  a  local  boaid  of 
health,  of  which  the  defendant  was  ciwir- 
man.     When  tin;  sewer  was  nearly  cum- 

[ileted,  the  board  gave  notice  to  tl ceii. 

piers  of  the  adjuining  houses  to  connect 
their  drainage  within  twenty-one  days,  or 
the  board  would  do  the  work  at  their  ex- 
pense. Before  the  twenty-one  days  Imil 
elapsed,  the  plaintiff  and  tlu^  defendant 
met.  The  defendant  iiHjuired,  ''  What 
objection  have  you  to  make  tliese  con- 
nections?" The  ])laiiitiff  said,  "I  lime 
no  objection  to  do  the  work,  if  you  or  the 
local  board  will  give  the  order."  The  de- 
fendant replied,  "You  go  on  and  do  the 
work,  and  I  will  see  you  jiaid."  Tiie 
jdaintitr  accordingly  did  the  work  uii'ler 
tlie  superintendence  of  the  surveyor  of 
the  local  board,  and  sent  in  the  account 
to  the  board,  debiting  tliem  with  the 
amount.  The  board  refused  jiayiiient,  on 
the  ground  that  they  had  not  autlioriziil 
the  order.  And  after  more  than  two  years, 
the  amount  being  still  unpaid,  tlic  I'liiii- 
tiff  made  a  claim  against  tlii^  del'eiulant, 
and  brought  an  action  against  him.  It 
was  held  by  the  Court  of  (Jiieen's  Reneh 
that,  coupling  the  exjiressions  used  with 
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another's  debt,  unless  the  whole  contract  was  in  writing.     The  at- 
tempt to  enforce  such  contracts  gave  rise  to  perjury,  as  was  sup- 


\  now  coiisiil- 

lisc  he  iiici'tly 
Diij^inal  when 
movi's  luawrtii 
i-s,— the  ixiMii- 
i    not    bi'tsviMii 

the  cioiliUir 

When  the  imi- 
,\iu  creiUtor  aiul 
ouiise  id  w\ld- 

ind,  it  is  '■^'■■'r 
,1!  1.0  answer  tor 

scairiuSt:   "'   ''"" 
^.^    tliere    in  l'l'S- 
iiico  of  the  act, 
whose  ileht,  'It- 
promise  is  uiaile, 
Y  lor  work  to  \>K 
ii  is  to  lie  derived 
>'iiial,  and  not  a 
Uie   l>art   of   the 
■  i-  tlian  hiiuselt  is 
le  contract  is  bi'- 
niisee  alone  ;  ami, 
the  statute  at  all, 
ult,  or  inisearn.if^e 
1  himself ;  and  the 
dns,  as  at  coiuiiMH 
;atute.    This  i"ant 
,  very  clear  casi'  in 
ian.l.  U.5Q.B. 
f  was  emi>hi.Vfa  to 
bv  a  local  board  ol 
'ndant  was  ch;iir- 
was  nearly  '■"in- 
lotice  to  the  onni- 
houses  to  eonni'ct 
.ventv-oiu'  'i'ly^'  "'■ 
work  at  their  cx- 
■ntv-one  days  had 
,,„l   the  deteivlant 
iuouired,    "  N\  I'^'t 
make    these   <'oii- 
titV  said,  '•!  bave 
vork,  if  you  or  t  'e 
colder."      lb'>'''- 
20  on  and  d..  t  .o 
you   raid."      1  "■ 
ui  the  w«"k  nil  .•' 
Lf  the   surveyor  m 
ent  in  the  aroount 
i>.   them   with    the 
"fused  vayinent,  on 
had  not  mithoriznl 
lore  than  two  yatN 
unpaid,  the  vU'i  ■ 
pnst  the  detculaat. 
fn  aftainst  bun.    it 
t  of  Queen's  Boiu'U 
\)ressions  used  >Mii 


the  position    and    conduct    of    tlio    par- 
ties, the  defendant's  engagement  did  not 
ainoinit  to  an  undertaking  to  lie  primarily 
hablf  (or  the  work,  hut  only  to  a  promise 
that,  if  ti.'!  plaintiir  would  do  tlio  work 
oil  the  eredi*^  of  the  hoard,  the  defendant 
«oald  I'ay  if  ihe  1  lard  would  not;   and 
that  this  was  a  pro.    ■   'to  be  answerable 
for  tlie  debt  of  another  _i"r>-.n  within  sec- 
tiuii  lour  of  the  statute,  alt'  JUgli,  in  fact, 
tliu  board    never   btica  ii     unlebted  ;    and 
tliat  the   promisi ,   not  being   in  writing, 
louhi    not    be     'iiforced.      Tliis    holding 
winild  have  established  the  rather  mon- 
strous   propo  ition    that    a    promise    to 
III!  aiiswerab'o   for   the   debt,  default,  or 
niisL-uTiage     f  another   person  is  within 
st'ction  four  of  the  statute,  although  that 
otliiT  perso  1    never   becomes    legally   in- 
debted to    he  pronu.see  ;   that  it  is  .sulli- 
cieiit,  to  bring  the   promise   within   the 
statute   til  it,  at  the  time  the  promise  is 
made,  the  promisor  and  promisee  expect 
that  a  lega'  obligation  towards  the  prom- 
isee will  be   incurred   by  a  third  person. 
The  Court  oi'  tjueen's  Bench  were  unani- 
iiurns  ill  hold.'iig  this  doctrine.     The  fol- 
liiwiiig,  with  Luich   less  than   his   usual 
clear  di.seernmen!.  from  the  judgment  of 
lilarkliiirn,  J.,  is  ti,:'  essence  of  the  deci- 
sion :  "  1  think  that  the  statute  must  be 
taken  to  ajiply  to  any  contract  of  surety- 
ship where  there  is  an  intention  of  guar- 
iiiiteeiug  the  payment  of  a  debt  of  another, 
and  to  reipiire  a  writing  wherever  the  con- 
trait,  according  to  the  intention  of  the 
[larties,  is  a  contract  of  suretyship.     The 
i'liactiiient   was   aimed    against   what   the 
l(>>;islatiire  deemed  the  mischief  of  allow- 
ini;  a  ]ierson  to  be  (ixecl  with  liability  for 
aiKither  by  loose  and  idle  talk  ;    and  the 
mischief,  as  it  seems  to  me,  would  be  just 
as  great  in  a  ease  where  there  is  only  a 
supposed  or  expected  liability  in  the  origi- 
nal debtor,   as  where  there   is  an  actual 
li'Sal  liability  existing  or  afterwards  con- 
tr.ii'ted.      The  argument  for  the  plaintitf 
amounts  to  saying,   that   if  the  original 
dehtor  shall  turn  out  not  liable,  the  surety 
shall  Iwcnme  absolutely  liable,  although  he 
has  Hot  doiu!  the  only  thing  which    the 
l('t;islature  says   shall    fix   him   with   lia- 
hility.    The  legislaturp  has  enacted  that 
a  contract  of  suretyship  shall  not  depend 
mi  the  slippery  testimony  of  words  ;   but 
to  hold  with  the  ]dainti(f   would   he   to 
permit  the  very  mischief  intended  to  be 
I'medied."      The   court   seemed    entirely 
"hlivious  of  the  fact  that,  outside  of  the 
promisor,  there  was  no  "original  debtor" 
iit  all ;  and  lience  there  was  no  one  for 
«'hose  debt,  default,  or   miscarriage   the 
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promise  was  made  ;  the  promisor  liim.self 
having  been  the  only  one  who  had  in- 
curred a  debt,  or  had  made  a  default  or 
mi.scarriage  in  the  matter. 

As  long  ago  as  Hiirris  v.  Huntbach, 
1  Burr.  371  (a.  d.  1757),  the  ojiposite 
doctrine  was  estaldished,  where  the  prom- 
ise to  pay  the  debt  of  an  infant  was  lield 
to  be  an  original  undertaking  of  the  prom- 
isor to  pay  the  money  ;  as  the  infant  was 
not  liable,  and,  therefore,  it  could  not  bo 
a  collateral  undertaking.  And  see  Hirk- 
niyr  i>.  Daniall,  2  jai.  JIaym.  10S5,  and 
Head  I'.  Nash,  1  Wils.  3iir),  in  accord.  So 
in  Hargreaves  v.  Parsons,  13  M.  &  W.  561, 
670,  Parke,  1>.,  in  delivering  the  judgment 
of  the  court,  said  :  "  The  iitatute  applies 
only  to  jiromises  nuule  to  the  per,sons  to 
whom  tnwtlicr  is  alrnvh/,  or  is  to  become, 
amwcmhU'.  It  must  be  a  pnuui.se  to  bo 
answerable  for  a  debt,  or  a  default  in  some 
duty  by  that  other  person  toiranls  the 
promisee.  This  was  decided,  and  no  doubt 
rightly,  by  th"  Court  of  Queen's  I5<'iich  in 
Eastwood  V.  Kenyon,  11  A.  &  K.  438  ;  and 
in  Thomas  i'.  Cook,  8  B.  &  ('.  728."  See 
also,  Goodman  v.  ( 'ha.se,  1  B.  &  Aid.  2!I7  ; 
Kirkham  v.  Matter,  2  B.  &  Aid.  613; 
Couturier  v.  Hastie,  8  Kx.  40  ;  ('ripi>s  v. 
Uartnoll,  4  B.  &  S.  414  ;  (iicen  v.  Cre.ss- 
well,  10  A.  k  K.  453.  The  decision  of  the 
Court  of  Queen's  Bench  in  the  case  of 
Mountste]ihen  v.  Lakeman,  L.  11.  5  Q.  B. 
613,  was  reversed  bv  the  Court  of  Kxelie- 
ipier  Chaiiibci,  L.  'U.  7  Q.  15.  1!)6;  the 
rever.sal  being  alfirmed  by  the  House  of 
Lords.  L.  U.  7  II.  1,.  17.  Lord  .Selborne, 
in  his  judgmc'it  in  the  House  of  Lords,  in 
refutation  (d'  the  judgment  in  the  Court  of 
Queen's  Bench,  thus  conclusively  dealt 
with  the  ca.se  ;  laying  down  clearly  the 
f(dlowiiig  undoubtedly  sound  principles; 
"  There  are  some  ob.servations  in  the  opin- 
ions of  the  Iciiiind  jiiilgi-.-,  in  the  Court  of 
(,)ueen's  Beih  h  whii  h  certainly  do  look  at 
first  sight  as  if  some  of  those  learned  judges 
thought  that  there  might  be  a  valid  con- 
tract of  sureiyshii>,  or  a  .secondary  liability 
uiton  the  principle  of  a  guarantee  for  the 
debt  of  some  one  el.se,  to  whirh  the  law 
relative  to  that  description  of  contracts 
would  apply,  although  there  ndght  be  in 
truth  no  principal  debtor.  If  that  was 
the  view  of  the  learned  juilges,  with  all 
respect  to  them,  I  must  confess  mysidf  un- 
able to  follow  it.  There  <'an  be  no  sure- 
tyship unless  there  be  a  principal  debtor, 
who,  of  course,  may  lie  constituted  in  the 
course  of  the  tran.saction  by  inattt'is  cxfost 
f(i('lo,  and  need  not  be  so  at  the  time  ;  but 
until  there  is  a  principal  debtor  there  can 
be  no  suretyship.     Kor  can  a  man  guar« 
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posed.     Now,  the  proof  of  the  consideration  was  quite  as  likely 
to  induce  perjury  as  the  proof  of  tlie  terms  of  the  contract.    It 


anteo  anybody  else's  debt  utiless  there  is  a 
debt  of  S011113  otliur  person  to  be  guaran- 
teed. The  tendency,  therelbrf,  of  any 
view  of  this  cnntraet  wiiich  would  place  it 
in  the  position  of  a  fjuarantee  for  a  future 
liiibility  to  bo  undertaken  by  the  local 
board,  wouh'.  bo  absolutely  to  defeat  the 
wliolo  purpose  of  the  coinnumication, 
which  was  to  remove  a  dillicully  then 
pressing  u])on  the  mind  of  the  contractor, 
as  to  wht'lber  or  not  he  hail  sullicient 
authority  fnun  any  oni;  to  go  on  with  the 
work  ;  and  the  answer  was  given  in  terms 
de  prw.wiiti  (dv  thii  express  purpose  of  in- 
ducing him  at  once  to  go  on." 

The  case  of  ])e  Wolf  v.  Rabaud,  1 
Peters,  47(5,  in  the  S\ipreme  Court  of  the 
United  States,  involves  some  very  nice 
questions  witii  reference  to  the  point  we  have 
been  considering.  A  letter  was  written 
by  a  third  [lerson,  r}(M)rge  l)e  Wolf,  to  the 
defendant,  .liinu's  Do  Wolf  (iilaintitf  in  er- 
ror), as  follows  :  "  You  will  please  shi]) 
for  my  account,  on  board  such  vessel  as  I 
shall  direct,  Too  boxes  white  Havana  sugar, 
consigned  to  H.  &  Co."  (the  plaintill's  ; 
defendants  in  error).  This  was  signed  by 
George  l)e  Wolf,  and  assented  to  by  the 
defendant,  who  wrote  on  the  letter: 
"Agreed  to,  James  De  Wolf."  Tlie 
plaintilfs,  R.  &  Co.,  in  consideration  for 
this  undertaking,  agreed  to  allow  George 
DeWolf  to  draw  on  them  for  100,000 
francs.  The  sugar  not  having  been 
shipped,  K.  &  Co.  brought  an  action 
against  .lames  DcAVolf  for  tlaniages  for  the 
non-shipment.  Three  ([uestions,  among 
others  involved  in  the  case,  were,  whether 
K.  &  Co.  could  sue  on  such  a  contract ; 
whether  their  proitiise  wa.s  to  answer  for 
the  debt,  etc.,  of  another ;  and  whether 
the  consideration  sulficiently  ai)|)eared  in 
writing.  The  court  below  held  for  the 
plaintitf  on  these  jmints  ;  and  their  hold- 
ing was  sustained  by  the  .Supremo  Court 
on  error.  As  the  points  involved  in  the 
case  are  extremely  nice,  we  quote  (juite 
fully  from  the  judgment  of  the  court,  de- 
livered by  Story,  J.,  who  says:  "The 
great  question  ui)on  the  merits  arises  upon 
that  part  of  the  charge  which  relates  to 
the  agreement  contained  in  the  letter  from 
George  De  Wolf  to  the  defendant,  and  the 
accompanying  assent  of  the  latter,  with 
reference  to  the  statute  of  frauds.  .  .  . 
Upon  this  part  of  the  case,  the  charge  was 
as  follows  :  *  It  is  said  that  this  letter,  un- 
der the  statute  of  frauds,  does  not  purport 
on  its  face  to  contain  any  binding  contract 
on  the  part  of  the  defendant,  and  that  the 
defects  cannot  be  supplied  by  parol  evi- 
dence.    This  objection,  I  think,  cannot 


be  sustained.     The  first  question   to  lie 
settled,  and  which   is  matter  of  fact  fur 
your  determination,   is   whether  tlie  iir- 
rangement   between  li.   &  Co.,  as  to  tin: 
authority  to  draw  on  the  house  in  .M;ir- 
seilles,  on  the  shipment  and  coiisigiiUHiit 
of  live  hundred  boxes  of  sugar,  ami  the 
undertaking  of  the  defendant,  were  maile 
and  entere(l   into   at   one   and   the   saiiie 
time,  so  as  to  form  one  entire  trausactiun.' 
The  judge  then  proceeded  to  sum  ii|i  tlic 
evidence  on  this  point,  and  added  :  'The 
consideration  for  this  undertaking  was  the 
authority  given   by  U.  &  Co.   to   (!ioi;;e 
De  Wolf,  to  draw  on  the  plaintill's  lor  one 
liundred  thousand  francs.     This  cousiihi- 
ation,  it  is  true,  although  fully  provcl,  is 
not    expressed    in   the   written   contntet. 
And  one  (piestion  is,  whether  it  can  he 
supplied  by  parol  evidi^nce  ;  and  I  think 
it  may  if  the  undertaking  of  the  lUI'ind- 
ant  was  entered  into  at  the  same  tinie  with 
that  between  K.  &  Co.  and  (!eor>,'i'  De- 
Wolf,  so  as  to  form  one  entire  tninsai'tinn. 
The  evidence  does  not  in  any  maiiiici-  ((jn- 
tradict  the  written  agreement,  and  ii  |iir- 
fectly  consistent  with  it,  as,  belweiii  the 
plaintilfs  and  (Jeorge  DeWolf,  the  cmisii!- 
eration  might  be  clearly  supplied  by  iiaiul 
proof;  and  if  the  undertaking  of  tln'  de- 
fendant was  at  the  same  time,  it  re(|iiiiv.| 
no  consideration  from  the  jilaintilfs  td  him. 
The  consideration  to  George  De  W'olluis 
sullicient  to  uplK.ld  and  supjmrt  the  con- 
tract of  the  defendant.'     And  he  funilly 
stateil,  if  he  was  mistaken  in  this  viiuirf 
the  evidence,  '  and  the  jury  should  1"'  of 
oiiinion  that  the  contract  betwei-n  H.  & 
Co.   and  George   De  Wolf  was  coniiileteij 
and  unconnected  with  the  engagcniiut  of 
the  defendant  before  he  undertook  to  inako 
the  shipment  and  consignment,  then  the 
evidence   was   not   sullicient  to  miiiiitain 
the  ]ire.sent  action.     It  will  then  be  a  col- 
lateral   undertaking   made  subscinn-nt  to 
the  principal  contract,  and  would  rvi\mc 
some  other  consideration  than  that  which 
supported   th(!  principal   contrai^t.'     The 
question,  then,  so  far  as  it  was  a  i|uo.stion 
of  fact,  whether  the  defendant  did  enter 
into  the  asserted  agreement  with  the  jilain- 
tills,   and  whether  it  was  a  part  of  the 
original  arrangementwith  George  De  \Vo!t, 
and  upon  the  original  consideration  mov- 
ing from    the   plaintilfs,   was  belorc  tlie 
jury,  and  they  have  found  in  the  allinnn- 
tive.       The    question    of    law    rcMiniiis, 
whether  this  was  a  case  within  the  statu!? 
of  frauds,  so  as  to  prevent  i)arol  evi'hnce 
from  being  admissible  to  charg"  the  ili'lcnd- 
ant.     The  statute  of  frauds  of  New  York 
is  a  transcript  on  this  subject  of  the  stat- 
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is  reasonable  to  suppose  the  cue  would  be  guarded  against  as 
luucli  as  the  other. 


utfi   of    2!tth    of    Clmrle.s    II.    c.  3.      It 

(liciare.s  '  that  Jio  action  shall  be  brought 
to   cliari^e     a    dc^femlant     on    a     Npeuial 
|iiiiiiiise   fur   the   debt,    default,    or    mis- 
i:arriii>.'c  of  another,  unless  the  aj;reeinent, 
or  Miiiii     memorandunt    or    note   tliereof, 
be  ill  vMiliii^',  and  sij,'Ued  by  the  party,  or 
by  any   one   by   him   authorizeil.'      The 
tiTins  "'collateral'  or  'orij^inal'  promise, 
do  not  occur  in  the  statute,  and  have  been 
iiitioiliiciMJ  by  courts  of  law  to  explain  its 
iilijcctsand  expound  its  true  interpretation. 
Whether  by  the  true  intent  of  the  statute 
it  was  to  extend  to  cases  wiiere  the  collat- 
enil  |inimise  (so  culled)  was  a  part  of  the 
ori,i,'inal   af,'reemunt,  ami  founded   on   the 
Mime  consideration  niovinj;  at   the  same 
time  liL'tweeii  the  parties  ;  or  whether  it 
wiis  eoiilined   to   cases  where   there   was 
iilivady  a  subsisting  debt  and  demand,  and 
the  inoiiiiso    was    merely    founded    npon 
a  hiilisc(|uent  and   distinct   undertaking, 
mi},'hl,  if  the  point  were  entirely  new,  de- 
serve very  giave  deliberation.     But  it  has 
lici'ii  I  hi>>ed  within  very  narrow  limits  by 
the  course  of  the  authorities,  and  seems 
siiin.ily  open  for  general  examination,  at 
li'iist  ill  tliose  States  where  the    English 
luithoiities  have  been  fully  recognized  and 
iidojited   in   practice.     If  A.  agree  to  ad- 
vaiiic  !!.  a  sum  of  money,  for  which  B.  is 
to  lie  answerable,  but  at  the  same  time  it 
is  oxpicssed  ujion  the  undertaking  tliat  C. 
will  ilo  some  act  for  the  .security  of  A.,  and 
enter  into  an  agreement  with  A.  for  that 
liui|iose,  it  would  scarcely  seem  a  case  of 
a  mere  collateral  undertaking,  but  rather, 
il  one  might  use  the  jdirase,  a  trilateral 
inntract.     The  contract  of  H.  to  repay  the 
money  is  not  coincident  with,  nor  the  .same 
(ontrai't  with  C.  to  do  the  act.     Each  is 
an  oii;;iiial  jiromi.se,  though  the  one  may 
hi'  ili'ciiied  subsidiarj'  or  seeondary  to  the 
('tlier.     The   original   consideration   flows 
troni  A.,  not  .solely  upon  the  promisi'  of  B. 
«rC.,  but  ujion  the  promise  of  both,  di- 
trrso  iiiliiitii,  and  each  becomes  liable  to 
A.,  not  upon  a  joint,  but  a  .several  origi- 
nal luiilirtaking.     Each  is  a  direct,  origi- 
nal   |iroiiiise,    founded    upon    the    .same 
consideration.     The   credit   is   not   given 
solely  tn  either,  but  to  both  ;  not  as  joint 
contiiiotiiis  on  the  same  contract,  but  as 
separate  contractors  upon  coexisting  con- 
tracts Idrming  parts  of  the  same  general 
transaetiiin.     Of  that  very  nature  is  the 
contract  now  before  the  court ;  and  if  the 
intention  of  all  the  parties  was  that  the 
letter  of  Nov.  15  should  he  delivered  to 
K-  &  Co.  as  evidence  of  the  original  agree- 
ment between  all  the  parties,  and  indeed 
as  part  execution  of  it,  to  bind  the  defend- 


ant not  merely  to  Oeorgo  DoWolf,  but  to 
tile  plaintill's  (and  so  it  has  been  estab- 
lished by  the  verdict),  then  it  is  not  very 
easy  to  distinguisii  the  case  from  that 
which  was  jiut. 

"  But,  iissuniing  that  the  true  construc- 
tion of  the  statute  of  frauds  is,  as  tlie 
nuthorities  seem  to  siijiport,  and  tliat  such 
n  promise  would  be  within  its  |iiii  view,  it 
remains  to  consider  whether  the  argu- 
ments at  the  bar  do  establish  any  error  in 
the  opinion  of  the  Circuit  Court.  In  the 
first  jdace,  there  is  no  repiignaiice  between 
the  terms  of  that  letter  and  tiie  parol 
evidence  introduced.  The  obji'ct  ot  the 
latter  was  to  establish  the  fact  that  there 
was  a  sutlieieiit  consideration  for  the  agree- 
ment, and  what  that  consideration  was, 
and,  also,  the  circumstances  under  which 
it  was  written,  as  exiilanatory  of  its 
nature  and  objects.  Its  terms  do  not 
necessarily  ini[iort  that  it  was  an  agiee- 
nient  exclusively  between  George  l)e  Wolf 
and  the  del'endaiit.  If  the  jiaper  was  so 
drawn  up  and  executed  by  the  a.ssent  of 
all  the  parties,  for  the  piiriio.se  of  being 
delivered  to  1{.  &  Co.  as  a  voucher  and 
evidence  to  them  of  an  ab.solute  agieenieiit 
by  the  defendant  to  make  the  sbijuiieiit, 
and  .so  wa.s,  in  fact,  uiiderstood  by  all  the 
parties  at  the  time,  there  is  nothing  in  its 
terms  inconsistent  with  such  an  inter- 
jiretation.  The  defendant  agrees  to  the 
shipment.  But  with  whom  ?  It  is  said 
with  George  I)e  Wcdf  alone  ;  but  that  does 
not  necessarily  follow,  because  it  is  not  an 
instrnmeiit  in  its  terms  inter  parUs.  ]f 
the  jiarties  intended  that  it  should  express 
the  joint  assent  of  George  I>(!  Wolf  ami 
the  defendant  to  the  shipment,  and  it  was 
deliverable  to  11.  &.  Co.  accordingly,  as 
evidence  of  their  joint  as.tent  that  it 
should  be  made  upon  the  terms  and  in  the 
manner  stated  in  it,  there  is  nothing 
which  contradicts  its  ]iro|icr  puipnit  ;  and 
it  is  then  precisely  what  the  paities  re- 
quire it  to  be.  It  was  for  the  jury  to  say 
whether  the  evidence  disclo.scd  that  as 
the  true  object  of  it,  and  to  give  it  eii'ect 
acconlingly,  as  jiniof  of  an  agreement  in 
su|iport  of  the  decliiratimi.  The  ca.se  of 
Sargent  v.  Morris,  13  H.  &  Aid.  277, 
furnishes  no  nninstructive  analogy  for  its 
admission.  In  the  next  place,  was  the 
parol  evidence  inadniissilih'  to  supply 
the  defect  of  the  written  instrument  as  to 
the  consideration  and  res  f/rslir  between 
the  parties  ?  The  case  of  Wain  v.  Warl- 
ters,  5  p]ast,  10,  was  the  first  case  which 
settled  the  point,  that  it  was  necessary,  to 
escape  from  the  statute  of  frauds,  that  the 
agreement  should  contain  the  considera- 
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4.  If  the  design  was  to  prevent  the  enforcing  of  a  legal  con- 
tract to  \my  another's  debt,  <.f.,  a  contract  with  aiillicient  con- 
sideration, and  if  the  statute  requires  that  contract  to  l»e  in 
writing,  it  means  that  the  whole  contract  should  be  in  writinir, 
and  not  such  part  only  as  is  in  its  very  nature  illegal  and  void 
without  the  ri\st.  The  consideration  of  the  promise,  as  well  as 
the  promise  itself,  ought,  therefore,  to  be  in  writing. 

5.  The  terms  of  the  statute  support  this  conclusion  :  "  Unless 
the  (t(/r('ement,  or  some  note  or  memorandum  thereof,  be  in  writ- 
ing." Now,  what  is  an  ajreement  ?  A  cousideratiou  is  always 
contained  in  the  legal  idea  of  an  agreement,  and  writers  a.s  well 
as  courts  always  so  consider  it.* 


tion  for  the  proniiso  as  well  as  tlio 
liroini.su  itst'lf.  It'  it  contained  it,  it  lias 
since  been  detertnined  that  it  is  wholly 
immaterial  whetlier  tiio  consideration  ho 
stated  in  express  terms  or  by  nei  essary 
implicntion.  Tiiat  case  has,  Irom  its 
origin,  encountered  many  dillii'ulties,  and 
been  Tnatter  of  serious  observation,  both 
at  the  bar  and  on  the  bencii,  in  Kiiijland 
and  Aiu(Mi(.'a.  After  many  (iout)ts,  it 
seems  at  last  in  Kiii^land,  by  the  recent 
decihions  of  Saunders  v,  Waketicld,  t  \\. 
&  Aid.  M.i,  and  Jenkins  v.  Ucynolds,  3 
Brod.  I't  Binj,'.  14,  to  iiavo  settled  down 
into  an  a|)|>roved  authority.  It  has  not, 
however,  received  a  uniform  recognition 
in  America,  although  in  si^veral  of  the 
States,  and  particularly  in  New  York,  it 
has,  to  a  limited  extent,  been  adopted  into 
its  jurisprudence  as  a  sound  construction 
of  the  statute.  On  the  other  hand,  there  is 
a  very  elaborate  opinion  of  the  Supreme 
Court  of  Massachusetts,  in  i'ackard  y. 
Kichardson,  17  Mass.  122,  where  its  au- 
thority was  directly  overrulijd.  What 
might  he  our  own  view  of  thcipicstion,  uii- 
atfected  by  any  local  decision,  it  is  unm^ces- 
sary  to  suggest  ;  because  the  decisions  in 
New  York  U[ion  the  constru('tion  of  its  own 
statute,  and  the  extent  of  tlu;  fules  de- 
duced from  it,  furnish,  in  the  present  case, 
a  clear  guide,  for  this  court.  In  the  case 
of  Leonard  v.  Vredcnburgh,  8  .Fohns.  29, 
Mr.  Chief  Justice  Kent,  in  delivering  the 
opinion  of  the  court,  adverting  to  the  fact 
that  that  cast^  was  one  of  a  guarantee  or 
promise  collateral  to  the  principal  con- 
tract, but  made  at  the  same  time,  and 
becoming  an  essential  ground  of  the 
credit  given  to  the  priiK'ipal  or  direct 
debtor,  added,  '  ami  if  there  was  no  con- 
sideration other  than  the  original  trans- 
action, the  plaintiir  ought  to  have  been 
permitted  to  show  that  fact,  if  necessary, 
by  parol  proof ;  and  the  decision  of  Wain 
V.  Warlters  did  not  stand  in  the  way.' 
One    of   the  points    in    that    case  was, 


whether  the  jiarol  proof  of  the  consiiliTa- 
tion  was  not  improperly  rejected  at  tiii! 
trial  ;  and  the  decision  of  the  coiu'i  Wiw 
that  it  ought  to  have  been  admitted.  It 
is  not,  tlierefore,  as  was  suggested  ni  <]v> 
argument,  a  mere  nhitrr  i/iduiii,  inir;illi,l 
for  by  the  case.  It  was  one,  thiiiii,'li  nut 
tlie  only  one,  of  the  points  in  juil;,'i]iiiit 
before  the  court.  The  sm  doctrine  h;u 
been  subsccpiently  recogi  <l  by  the  siiiin' 
court  in  liaih^y  v.  Kn  m,  11  .lulms. 
221,  and  in  Nelson  v,  h  ,  mis,  1:5  J(]liih. 
175.  It  does  not  seem  necessary  to  piirsuo 
tliis  sulijci't  I'urlher,  bi'i'ause  here  is  a 
clear  authority  justifying  the  admisslDiinf 
the  parol  eviileiice  u])on  the  piiMii|ili'  of 
the  local  jurisprudeni:c.  It  seems  id  us 
a  reasonable  doctrine,  founded  in  Ltooil 
s(!nse  and  convenience,  and  tiMidiuL;  niiher 
to  suppriiss  than  en(U)uragi)  Iraiiil  lint, 
whether  so  or  not,  it  sustains  the  piniim 
of  the  Circuit  Court  in  a  manner  iiiiiivly 
free  froni  exception." 

1  rillansi).  .Mierop,  3  n\irr.  lt>70;riinv. 
308  6;  Dyer,  33ti(';  ;  2  HI.  Coin.  416. 
Southard,  .1.,  after  stating  tlic  aliove 
formal  projio-sitions,  added:  "If,  tlun, 
this  agreement  had  stated  the  foiliciiriuiri' 
or  delay  to  prosemite,  which  is  stulcil  in 
the  tleinanit,  it  would  have  .set  Initli  .i 
valid  consi(h'ration,  and  been  siilli'iiiit 
under  the  statute  of  frauds.  As  it  lias 
not  set  forth  that,  or  any  other  cunMil'ra- 
tion,  I  think  it  is  insullicicnt."  The 
above  propositions,  stated  in  tiie  text,  iiri' 
in  accord  with  the  mass  of  autln'iity  "1 
the  courts  of  this  country,  manitcsti'il  I'J' 
either,  in  elfect,  a  direct  allirmatioii  of  the 
doctrines  whicii  these  ])ro|)ositiiMis  ili'iuly, 
and,  without  a  particle  of  doubt,  we  tliiiik. 
correctly  propound  ;  or  else,  as  in  .Mus^ii- 
chusetts  and  Maitie,  while  iitlVitini;  to 
hold  that  the  consideration  need  imt  lirt'>'- 
pressed  in  the  writing,  really  Imldini.',  with 
respect  to  contracts  coming  wiiliin  the 
purview  of  the  statute,  that  tin'  wh'il* 
contract,  or  "all  its  e.ssential  elements. 


luiitrv,  lUiHUio.u' 
lirftalliniuiti"""' 

le  in-"!"'-''''""''    f' 
k.of  (lonht,  will 
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The  conclusion,  wc  think,  resulting  from  tlic  very  full  examinn- 
tioii  we  have  made  of  the  subject,  is  that  the  law  is  perfectly 

niist  (ipiK-ar  iu  tlio  writiiij,'  ;  or  else,  they 
I'liuriiiiiiil  the  iiiiitimlity  willi  the  ('(iiiHiilt't'u- 


tiiiii,  (ir  iiit'ont'itly  fiiiicy  tliiit  K^citon  v. 
M;itlnws,  ti  Kiist,  307,  is  (lui'idril  cantni  to 
W.iiii  V.  Wiiriti'is,  5  Kiist,  li>,  or  estub- 
lisliis  liny  tliU'L'rciit  doctriiit'  in  n'spcot  to 
tlif  iirci'SMity  of  tho  cotisidoriition  iiiipciir- 
iiij;  ill  tia-  writiiijj,  or  l)y  fair  inlncnco 
fioNi  it,  iitidfT  tiu'  17tli  Hoclion,  tlimi  is 
cstiililislicd  tiy  siifli  i'ji.st's  a.s  Wain  v. 
WiiiltiTs,  [>  Kast.lo,  an<i  Stadt  v.  Lill,  y 
Kast,  3IH,  with  rcspi'i't  to  ca.si-s  undi'r  the 
4tii  section  of  till'  Klij{li,sii  statute.  Sue 
Sl'iiliiiis  V.  Winn,  ii  N.  &  McC  (.S. 
(.'.)  :17'J  M.  ;  Sli'.'at  i'.  Tavd,  3  Mi:C(.rd, 
\M\  .Miller  V.  Irvine,  1  Dev.  .V  II.  loa, 
li|4,  Ititi  ;  Hire  v.  Carter,  11  Ired.  300; 
Ciri'cii  I'.  Tlioriiton,  4  Jones  (Law),  330  ; 
Lain;,'  r.  Lee,  Speni!.  (N.  .1.)  337  ;  lley- 
iiiilik  V.  Carpenter,  3  Chanil.  (Wis.)  31  ; 
Taylor  r.  I'ratt,  3  Wis.  5'.»4,  609  ;  Wyer- 
iiaii  v.  (ioodrieii,  26  Wis.  21  ;  Doty  r. 
Wililer,  l."-)  111.  407;  McConnell  v.  Itiill. 
hart,  17  111.  354,  3t!l,  and  the  numerous 
cases  there  cited  by  the  court,  to  the  ell'eet 
that  "till'  writin;;8,  notes,  or  memoranda 
iiuist  I'ontain  on  their  liu  ',  or  by  rel'er- 
eiice  t(p  oth"rs,  that  is  traeei. hie,  the  names 
of  the  jiarties,  endor  and  vendee,  a  sulli- 
cieiitly  clear  .md  e.\])li('it  di'scrijition  of 
the  tliiiif,',  interest,  or  property,  as  will  be 
ciipalile  of  identilleation  and  separation 
fnuM  other  of  like  ki.id,  together  with  the 
terms,  eonditions,  and  price  to  be  jiaid, 
vr  vthir  I'liiisidi'fatioH  to  be  given."  I'at- 
inor  I'.  Haggard,  78  III.  607,  611  ;  Gregory 
r.  Loyan,  7  Blaekf.  (Ind.)  112:  Noakes 
I'.  Muiey,  30  ind.  103,  110;  Kidgway  y. 
Iiif;ram,"  hO  Ind.  145,  146,  148  ;  Norris 
V.  lilair,  3!>  Ind.  90,  94,  and  cases  there 
cited  ;  N'eelson  v.  Sanborne,  2  N.  H.  413  ; 
I'nderwood  v.  Cami>bell,  14  N.  H.  393  ; 
Henderson  v.  .Johnson,  6  Oa.  390;  llar- 
giuves  V.  Cooke,  15  Ga.  321  ;  Nichols  v. 
Allen.  '23  Minn.  542;  Walker  v.  Mc- 
Donald, 5  Minn.  455  ;  Hutton  v.  Padgett, 
26  Md,  1>-J8  ;  Nahb  v.  Koontz,  17  Md. 
283;  lirooks  v.  Dent,  1  Md.  Ch.  523; 
K'lelen  V.  Cough,  5  Gill,  103;  Sloan  v. 
Wilsiin,  4  Mar.  &  J.  322,  329  ;  Wyman 
I'-  thav,  7  Har.  &  J.  409,  416  ;  Elliott  v. 
Gii"^e,  7  H;,r.  &  J.  457  ;  W^ddin  v.  Porter, 
*  Hniist,  (Del.)  236  ;  lilair  v.  Snodgrass, 
1  Sneed  (Tenn. ),  1,  25  ;  Parker's  Heirs  v. 
Bodley,  4  Bibb,  109;  Kills  v.  Deadinan's 
Heirs,  4  Bibb,  466  ;  Soles  v.  Hickman, 
20  Pa.  St.  180;  Mc Farrow's  Appeal,  11  Pa. 
St.  .WS  ;  Mnrke  v.  Haley,  2  Gilm.  614. 

It  is  said  in  Patchin  v.  Swift,  21  Vt. 
292,  2!)7,  that  it  is  the  settled  law  in  Ver- 
mont that  it  is  not  necessary  under  their 
statute  of  frauds — which,  in  effect,  is  a 


transcript  of  29  Car.  2,  c.  ?  —  that  the 
consideration,  which,  tlie,\  say  is  neccN- 
sary  to  supjiort  any  contract,  "  should 
appear  ujnm  the  fmr  of  the.  ivrilti'ii  canlnicl 
ilsi/f."  What  kind  of  a  "  written  can- 
tract  "  it  woidd  hi',  whi(di,  on  its  face,  ex- 
presses no  coiisidcralion  (as  they  were 
dealing  there  with  executory  contracts), 
they  did  not  seem  to  stop  to  consider. 
It  is  clear  that  what  they  designate  a 
"contract  "  woulil  be  simply  nudum  pur- 
turn.  And  the  very  languiige  they  employ 
shows,  even  more  clearly  than  the  lan- 
guage of  the  statute  itscdf,  th(^  necessity 
of  the  whole  contract,  bargain,  or  agree- 
ment, or  a  note  or  memorandum  thereof 
(including,  of  course,  one  of  "  the  essential 
parts"  of  it,  without  which  there  is  no 
linilmg  executory  contract,  the  considcm- 
tion),  being  set  out  in  the  writing,  or  aji- 
Jiearing  by  reasonable  inference  therefrom. 
And  there  is  more  than  a  (|Uestion  as  to 
wdiether  "the  law"  ("the  very  reason  of 
the  thing  ;  for  that  which  is  not  reason  is 
not  law ")  on  the  (iiiestion  is  as  well 
settled  in  Vermont,  tliat,  under  the  stat- 
ute, the  consideration  of  the  contract, 
bargain,  or  agreement  need  not  appear  by 
the  writing,  as  the  court  in  Patchin  v. 
Switt,  21  Vt.  292,  297,  assumed  it  to  have 
been.  An  examination  of  tiie  j)revioU8 
authorities  in  Vermont  will  show  that,  au 
in  Massa(diusetts  and  Maine,  they  nd'ected 
to  hold  that  the  consideration  need  not 
np]>ear  in  the  writing,  or  by  necessary  in- 
ference from  it,  —  daiiidng  to  dis.sent 
from  the  well-established  doctrine  of 
Wain  t».  Warlters,  5  Kast,  10,  and  the 
other  well-decided  cases  following  it,  — 
yet,  with  refercni'e,  at  least,  to  some  of 
the  contracts,  bargains,  ngreement.s,  under 
the  statute,  they  really  held  that  "all  the 
esschtiiU  clcnunts"  of  such  bargains,  con- 
tracts, agieements,  including,  of  course, 
the  whole  of  eai  h  suie  thereof,  must  ap- 
pear in  the  writing.  True,  in  Smith  v. 
Lie,  3  Vt.  290,  they  did  hold  —  Koyce,  J., 
dcdivering  the  judgment — tliat  the  con- 
sideration for  the  special  promise  to  pay 
the  debt  of  another  need  not  ap|iear"in 
the  note  or  memorandum  in  writing  of 
the  agrii-mnit."  But  it  is  obvious  that 
(see  p.  300)  they  confound  mutuality  with 
consideration,  the  former  of  wliicb,  as  we 
have  shown,  supra,  Mr.  Koberts,  in  his 
work  on  "  Frauds,"  correctly  contended, 
could  not  logically  be  shown  by  the  writ- 
ing without  tlie  writing  being  signed  by 
both  parties  to  it,  which  the  statute  does 
not  require.  Tho  consideration,  as  we 
have  fully  shown  in  the  first  portion  of 
this  Parti  is  neither  the  mutuality,  with 
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clear  and  well  settled,  on  principle  and  the  overwhelnaing  weight 
of    authority,  that,  with   reference   to  the   contracts,  bargains, 


which  it  is  so  often  coiifouiuleJ,  nor  what 
is  soniL'tiiiii's  called  "the  motives  and  in- 
diiceineiits,"  or  "the  motives  and  con- 
sideratioiis."  It  is,  in  a  word,  that  which 
the  one  [nirty  to  the  contiact  gives,  or  is 
to  give,  for  that  wliich  he  receives  or  is  to 
receive. 

It  was  contended  for  the  defendant,  in 
Thomas  v.  Thomas,  2  Q.  15.  851,  relying  on 
the  deliiiition  by  Plowdeii,  in  comment- 
ing on  Sh;;rington  o.  Straton,  Plow.  309, 
tiiat,  by  the  civil  law  nudum  pactum  is 
delined  thus:  "Nudum  pactum  est  uhi 
nulla  .iubc.it  cau.ia  pmUcr  cuiwciUionem  ; 
scd  ubi  subcst  causa,  fit  nhliijiitio,  el  parit 
actionem;"  that  what  is  meant  by  the 
consideration  for  a  promise  is  the  motive, 
cause,  or  inducement  for  making  it.  But 
the  court  expressly  held  the  reverse.  Lord 
Denniiin,  C.  J.,  saying:  "There  is  noth- 
ing  in  this  case  (t.  e.  for  the  defendant) 
but  a  great  <leal  of  ingenuity,  and  a  little 
blindness  to  the  actual  terms  of  the  in- 
strument itself.  There  is  nothing  what- 
ever to  show  that  the  ground  rent  was 
not  payalile  to  a  superior  landlord  ;  and 
the  stiiiulation  for  the  piyinent  of  it  is 
not  a  mere  i)roviao,  but  an  express  agree- 
ment. .  .  .  This  is  in  terms  an  express 
agreement,  and  sliows  a  sullicient  legal 
consideration,  ipiite  indepentlent  of  the 
moral  feeling  which  di.sjiosed  the  execu- 
tors to  enter  into  such  a  contract.  Mr. 
Williaias's  (defendant's  counsel)  definition 
of  consideration  is  too  large;  the  word 
cau.ta  in  the,  passage  referred  to  moans  one 
which  confir.i  what  the  law  considers  a  ben- 
efit un  the  parti/."  And  Patteson,,!. :  "It 
wouM  be  giving  to  cau.sa  too  large  a  con- 
struction if  we  were  to  adopt  the  view 
urged  for  the  defendant ;  it  would  be  con- 
founding consideration  with  motive.  Mo- 
tive is  not  the  same  thing  with  considera- 
tion. Consideration  means  somethinij  which 
is  of  some  value  in  the  eye  of  thr.  law,  mov- 
ing !rom  the  plaintiff'.  It  may  be  some 
bene!;t  to  the  plaintiif,  or  some  detriment 
to  tiie  defendant  ;  but,  at  all  events,  it 
must  be  moving  from  the  plaintitf."  And 
.see  a  commentary  on  the  Code  t'ivil,  in 
"Codes  Fran(;ais  Erpliquts,"  by  Rogron, 
Paris,  183iJ,  in  his  note  on  "Sans  cause." 

And,  notwithstanding  the  holding  of 
the  Vermont  Court  in  Smith  v.  Ide,  3  Vt. 
290,  as  .stated  (Hoyce,  J.,  delivering  the 
judgment  of  the  court),  it  was  hehl,  in 
Ide  &  Smith  v.  Stanton,  1.')  Vt.  68.1,  691 
(Royee,  .1.,  again  delivering  the  unanimous 
judgtnent  r, '"  the  Vermont  Suprejne  Court), 
that,  under  the  Vermont  statute,  the 
whole  of  tlic  bargain,  including  the  jirice 
as  "  an  essential  ingredient  in  the  contract 


of  sale,"  must  appear  in  the  written  notg 
or  meUiorandum  of  the  bargain,  to  .sati>iy 
the  statute;  and  that  it  "must  be  na'l 
and  fixed,  or  be  iiu.sceptible  of  being  usci  r- 
tained  in  the  mode  prescribed  by  tlie  lun. 
tract,  without  lurther  negotiation  bctwtiii 
the  parties;"  citing  2  Kent's  Com.  477. 
Also  adding:  "This  accords  also  with 
the  rules  of  the  civd  law,  that  the  piice 
ought  to  be  established,  for  there  can  lie 
710  Inirijain  icithout  a  price;"  that  is, 
more  properly,  as  Xoy  has  it  (Xoy's  .Max- 
ims, liy  Blylhewowl,  a.  D.  1821),  a  (juid 
jnro  quo,  for  {Ibid.)  "  It  is  a  general  kaili- 
ing  that  till  le  must  be  in  every  contiart 
quid  pro  quo,  viz.,  some  valuable  coii^iil- 
eratiou  between  the  parties  to  be  paid  ur 
lierformed,  either  presently  or  at  a  clay  to 
come  ;  for  ex  undo  pacto  iion  oritur  luiiu," 
The  following,  from  the  judgment  <il  the 
Vermont  Court,  shows,  not  only  how  tln'v 
were  confounding  the  consi<leratii)ii  witii 
mutuality,  but  that  they  were,  in  cllict, 
following  the  well-decided  case  of  Kgi  rtoii 
V.  Mathews,  6  East,  307,  which  in  illcit 
holds  that  if,  under  the  statute,  the  note 
or  memorandum  in  writing  contain  all 
the  essential  elements  of  the  Cdutiai;, 
bargain,  or  agreement,  the  writing  i.i 
sulfieient  to  satisfy  the  statute,  aitliim<;h 
signed  by  oidy  the  party  to  be  cliarmii. 
"  The  defendant's  letters,"  say  the  cnurt, 
in  their  judgment  in  Ide  k  Smith  /•.  .Stan- 
ton, 15  Vt.  at  p.  691,  "which  are  ivlud 
on  as  furnishing  the  requisite  written  evi- 
dence in  this  ease,  disclose  the  nanu's  of 
the  parties,  and  the  snbject-niattir  nf  tho 
purchase,  but  are  silent  as  to  the  priie 
agreed  to  be  paid.  [Which  was,  nf 
course,  the  consideration  for  the  giwils 
purchased.]  This,  it  is  insi.s/ed,  ims  hut 
the  consideration  of  the  barfiain,  irliifh, 
accordinq  to  Eijcrton  v.  Mathews,  ti  E"sl, 
306  [<],  need  not  appear  in  the  wriliiiij  [']. 
Hut  ill  that  case  the  price  was  di--tii:i'tlv 
stated  in  the  wiiting,  and  the  (luistjan 
was  whether,  as  the  contract  coiiM  ii't 
have  been  enforced  against  tlii^  ])laiiitiif 
for  want  of  liis  signature  to  the  iiuiiin- 
randum,  the  drfendant  was  bcniii  1  liy  it, 
without  soiiK^  coiisideiation,appari'iit  'i|ion 
the  writing,  beyond  his  own  aJmittiil  obli- 
gation. [What  nonsense  !  His  "invii 
admitted  obligation"  is  no  consiiji'iitiini 
for  that  obligation  it.self.  The  (diisiil- 
eration  there  was  the  cotton  the  ili  tVii'i- 
ants  were  to  receive  for  the  priii'— tin' 
19rf.  per  lb.  —  which  they  were  te  piV'I 
It  w.is  decided  that  no  such  (hIiHIikh'i' 
consideration  |then  n  considerati'in  ili'l 
appear  !]  was  req-iircd  to  appear  in  writ- 
lug.     And  this,  it  is  b'  lieved,  is  tlie  ex- 
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agreements,  sales,  under  the  4th  and  17th  sections  of  29  Car.  2, 
c.  :J,  and  under  other  statutes  in  effect  the  same  ;  such  contracts, 
baigains,  agreements,  sales,  or  some  note  or  memorandum  thereof^ 
must  appear  in  the  writing,  or  by  reasonable  inference  iherofrom ; 
and  that,  under  such  statutes,  there  is  no  note  or  meuK^rnudum 
in  writing  of  such  sales,  agreements,  bargains,  contracts,  where 
an\  Si  the  essential  elements  thereof  are  wanting.  Anu  as,  with- 
out a  consideration,  there  is  no  binding  executory  contract,  where 
tlie  consideration  is  not  expressed  in  the  ".•iting  or  docs  not  ap- 
pear by  reasonable  inference  therefrom,  all  the  essential  elements 
of  a  bargain  or  agreement  arc  not  stated,  and  the  statute  is  not 
salislied ;  this  principle  of  law  being  clearly  as  applicable  to  this 
country  as  to  England. 


I    r 


!    t 


tent  of  all  the  decisions  which  have  pro- 
fesM-d  to  follow  out  the  doctrine  of  Kgortou 
v.  Matliews."  'Die  dc'cisions  wliich  pro- 
fess "to  follow  out  the  doctrine  of  Eger- 
toii  V.  Matliews,"  6  East,  307,  are  all  to 
tliu  ell'ect,  if  they  do  follow  out  that  doc- 
trine, as  we  liave  fully  shown  in  this 
I'art,  that  the  wh(de  contract,  bargain, 
or  agreement,  in  all  its  essential  parts, 
out.side  of  the  mutuality,  which  can  be 
sliown  dihors  the  writing,  must,  to  satisfy 
the  statute,  be  expressed  in  the  writing, 
or  appear  by  reasonable  inference  there- 
from;  and  that  neither  in  England  or 
America  is  there  one  well-decided  cise 
wbieji  liolds  the  contrary  doctrine,  iiot- 
witlistaiiding  those  cases  in  a  few  of  the 
States  in  this  country  which  jiuriiort  to 
liave  been  otiierwise  decided. 

All  additional  feature  in  th<  decision  in 
Ide&  Smith  r.  Stanton,  15  Vt.  685,  ()St2, 
i.  tiiat  sevi'ral  English  cases  were  cited  ly 
til"  Vermont  Court  to  sustain  their  con- 
stnictioii  of  the  statute.  Of  these,  Brom- 
ley r.  .b  Ibies,  2  Vern.  415,  did  not  arise 
miller  the  statute,  and  merely  holds  that 
a  covenant,  witliout  mutuality,  would  not 
1)P  enforced.  But,  in  ("lark  v.  Wright,  1 
Atk.  12  (A.  Ti.  1737),  Wain  v.  Warlters, 
'i  Fast,  111,  not  being  decidiul  until  A.ii. 
1S<14,  it  was  hold  that  an  agreement  would 
not  tie  enliireed  on  a  letter  unl'SS  it  con- 
t'd mil  the  full  firins  of  the  agreement.  So, 
in  r.iauden  v.  Bradbe.ar,  12  Ves.  46fi,  471, 
it  was  hidd  (and  this  was  under  the  4ih 
s^f'etion,  in  which  the  Vermont  Court,  in 
Smith  V.  Ide,  290,  —  and  see  Ide  »'.  Stan- 


ton, 15  Vt.  at  p.  691,  -  treated  the  word 
"agreement"  as  liss  tirmal  than  "bar- 
gain" under  the  17th)  that  the  writing 
"must  contain  in  itself,  or  by  ref(U'ence  to 
something  else  must  show,  what  the  (xjree- 
mcnt  is;"  and,  therefore,  was  iiisullicicnt, 
because  it  did  not  show  the  consideration, 
which,  in  that  case,  was  the  price  of  the 
lanil  sold.  And  again,  in  the  remaining 
case  cited,  Elmore  v.  Kingscote,  5  H.  &  C. 
583,  which  was  under  the  17th  section, 
the  conrt  held  that  "  Thur  ntiist  be  a  note 
or  vicmorcntdavi  in  witimj  of  the  bar- 
gain  ; "  and,  therefore,  wliere  anything, 
such  as  the  consideration,  —  in  this  case 
the  i!00  guineas  to  bo  paid  for  the  horse 
sold. — wliich  "constitutes  a  material  jiart 
of  the  bargain,"  is  omitted  froni  the  writ- 
ing, the  statute,  reimiriiig  a  note  or  mem- 
orandum in  writing  of  the  bargain,  is  not 
'satisfied.  The  more  tlioroiiulily  and  ex- 
haustively the  subject  is  exaniinei',,  the 
niore  clearly  and  distinctly  it  is  estab- 
lished. We  think,  that,  wliether  under  th.e 
4th  or  17th  section  of  the  statute,  tliere 
must  he  a  note  or  memorandum  in  writing 
of  the  whole  contract,  bargain,  or  agree- 
nieiK  :  and,  therefore,  whtie  the  writing 
fails  to  show  any  of  the  esxiitial  elements 
of  tile  contract,  bargain,  or  agreement,  — 
a  t'orliiiri,  the  consideration,  witlKatt  which 
the  undertaking  is  simply  nudum  pactum, 
—  the  statute  is  not  satisfied.  Smdi  a 
conclusion  seems  so  ]i,il|iable,  that  it  is 
"jias.iiiig  strange"  that  tlore  should  be 
any  contlict  of  opinion  on  the  subject. 
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BOOK    IV. 

PART  IX. 

THE    ESSENTIAL    REQUISITES    OF    THE    MEMORANDUM. 

By  section  scvetiteenth  of  the  statute,  the  contract  shall  not  be 
allowed  to  be  good,  unless  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be  chai-frcd 
by  such  contract,  or  their  agents  thereunto  lawfully  authori/xd. 
We  have  already  seen,  that,  to  comply  with  the  requirements  of 
this  section,  the  note  or  memorandum  in  writing  must  show  all 
the  essential  elements  of  the  contract,  outside  of  the  mutuality, 
which  latter  can  be  shown  by  evidence  aliunde.  Tiicse  essential 
elements  are,  the  parties  to  the  contract ;  the  subject-matter  of  tlic 
contract ;  the  consideration,  which,  as  the  other  side  of  the  con- 
tract, bargain,  or  agreement,  covers  all  that  goes  to  make  up  the 
terras  and  conditions  of  the  sale,  including  the  price,  when  that 
has  been  made  an  express  element  of  tlie  contract.  And  the 
memorandum  must  be  signed  by  the  parties  to  be  charged,  or 
their  agents  lawfully  authorized. 

Under  the  fifth  sect! —  of  29  Car.  2,  c.  3,  it  is  enacted  that 
devises  of  lands  or  tenements  must  bo  in  writing,  signed  by  the 
devisee,  etc.  It  was  very  early  decided,  under  this  section,  where 
the  testator  wrote  his  will  with  his  own  hand  :  "  I,  John  Stanley, 
make  this  my  last  will  and  testament,"  without  any  further  sijina- 
ture  by  him,  that  this  was  a  sufhcient  signing  to  satisfy  the  stat- 
ute ;  "  for  being  written  by  himself,  and  his  name  in  the  will,  it  is 
a  sufficient  signing  within  the  statute,  which  does  not  appoint 
where  the  will  shall  be  signed,  in  the  top,  bottom,  or  margin,  and 
therefore  a  signing  in  any  part  is  sufficient."  *     As  the  language 


'  Lemayno  v.  Stanley,  3  Lev.  1  ;  33 
Car.  2,  A.  I).  1680  ;  Kills  v.  Smith,  1  Vcs. 
Jr.  li,  14.  In  Coles  v.  Trccothick, 
9  Ves.  234,  245),  lionl  Kltloii,  in  referring 
to  the  su(fi<;ien('y  of  the  latirfu,i,£;e  written 
by  a  testator  himself  of  "  I,  A.  B.,  do 
make  this  my  will,"  ete.,  without  any 
further  signing  to  satisfy  the  statute,  says  : 


"  But  if  it  is  sufficient  in  a  will  ilivisiiii; 
lands,  it  is  very  difficult  to  sny  upini  wh;it 
ground  such  a  signature  should  not  con- 
stitute an  etfectual  agreement  as  to  \vuh 
or  goods  ;  construing  the  very  same  wonis 
in  one  simultaneous  aet  eoininisirii;  tli*" 
whole  of  the  terms."  (As  retriirds  wills  in 
England,  by  1  Vic.  c.  20,  §  3'.»,  the  will  luw 
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in  both  the  fourth  and  seventeenth  sections  is  similar  to  that  in 
the  fifth,  the  decision  is  equally  applicable  to  the  three  sections.* 

In  the  old  and  leading  case  of  Stokes  v.  Moore  (a.  d.  1786),^ 
where  it  was  held  that  the  mere  circumstance  of  the  name  of  the 
party  being  written  by  himself  in  the  body  of  a  note  or  moinor- 
aiidiun  will  not  constitute  a  signature  within  the  meaning  of  the 
Statute  of  Frauds,  Baron  Eyre  thus  laid  down  the  law :  "  Tiie 
signature  is  to  have  the  effect  of  giving  authority  to  the  whole 
instrument,  and  if  the  name  is  inserted  so  as  to  have  that  effect,  1 
do  not  think  it  signifies  much,  in  what  part  of  the  instrument  it  is 
to  lie  found.  It  is  perhaps  difhcult,  except  in  the  case  of  a  letter 
with  a  postscript,  to  find  an  instance  where  a  name  inserted  in  the 
middle  of  a  writing  can  well  have  that  eff'cot ;  and  then  the  name 
being  generally  found  in  a  particula''  place  by  the  common  usage 


to  Iw  sifjiied  at  the  foot  or  cud  thereof.) 
See  Morisoii  o.  Tunioiir,  18  Ves.  175,  183, 
per  Lonl  Kldoii,  where  the  lan^juage  in  tlio 
nieiiior:iii(him  was  in  the  thii.l  person  : 
"Mi.  Tumour  has  asjain  seen  Esher  Hill 
Cottage,  etc.  .  .  .  This  induces  hini  to 
nwko  the  {iresent  offer."  This,  under  the 
authorities  we  cite,  would  clearly  be  a 
sullieient  signing  to  satisfy  the  statute. 

'  In  lA'inayne  r.  Stanley,  3  Lev.  1, 
there  is  an  ohifcr  dictum  that  "the  put- 
ting of  his  seal  had  of  itself  hecn  a  sutfi- 
cient  signing  within  the  statute  ;  for  suj- 
niim  is  no  more  than  a  mark,  and  sealing 
is  a  suillcient  mark:"  but  Leviuz,  .1., 
(loulitcd  of  this  upon  the  case  in  1  Ilolle 
Al),  245  ;  Arbitrenient,  15.,  \)\,,  25.  In 
Smith  V.  Kvan.s,  1  Wils.  313  (a.  d.  1751), 
thv  dictum  in  F.,emayne  v.  Stanley,  3  Lev. 
1,  was  di.sipproved,  the  court  holding  that 
st'iiling  is  not  a  sullicicnt  signing  within 
the  statute  of  frauds.  In  (irayson  v.  At- 
kinson, 2  V'cs.  Sen.  454,  at  p.  459,  Lord 
Hiudwicke  says  :  "  The  statute  renuiring 
tile  will  to  be  signed  undoubtedly  meant 
some  evidence  to  arise  from  the  hand- 
writing; then  how  can  it  be  .said  that 
putting  a  seal  to  it  would  be  a  sullieieiit 
.sigiiiiiL;  /  For  any  one  may  put  a  seal. 
No  jiaitiruhir  evidence  arises  from  that 
seal  ;  eoiiininn  seals  are  alike,  and  one 
niiui's  niay  bo  like  another's.  No  cer- 
tainty <ir  guard,  theiefoie,  arises  from 
tlienn.''  Ill  Kills  r.  Smith,  1  Ves.  Jr. 
U,  i:(,  Wille.s,  C.  ,L,  said:  "Nor  do  I 
think  sealing  is  to  be  considered  as  sign- 
ing; and  I  declare  so  now  because,  if  that 
'IMistion  ever  comes  before  me  I  shall  not 
tlunk  myself  precluded  from  weighing  it 
tlniroiiglily  and  decreeing  that  it  is  not 
sisnini;,  notwithstanding  thi?  nhilcr  diHa 
wliii  h  In  many  cases  were  nunqitam  dicta, 
but  baiely  the  words  of  the  reporters  ;  for 


upon  examination,  I  have  fcnind  many  of 
the  sayings  ascribeil  to  that  great  tnan. 
Lord  Chief-Justice  Holt,  were  never  said 
by  him."  It  was  held  by  KaymoTul.  C.  J., 
in  Warneford  i-.  Warnefoni,  2  Str.  764, 
on  the  authority  of  the  dicta  in  Leniayne 
V.  Stanley,  3  Lev.  1,  that  sealing  a  will 
was  a  sutlicient  signing  within  the  statute 
of  frautls  ;  but  the  law  of  the  case  was  very 
strongly  doubted  by  the  old  writers.  See 
Thco.  iivid.  68  ;  liull.  Ni.  Fri.  263.  And 
it  has  long  since  been  held  that  that  case 
is  not  law.  In  Wright  v.  Wakeford,  1  Ves. 
454,  458,  Lord  Eldon  said  :  "It  is  true, 
at  one  time  it  was  decided  that  sealing 
was  signing  ;  ami  when  it  was  urged  that 
the  legislature  meant  more  than  sealing, 
Jirtit,  from  the  circumstance  that  sealing  is 
not  mentioned  as  to  wills  ;  sccoadtij,  as 
the  legislature  must  have  jiroposed  some 
evidence  from  the  handwriting  of  the 
jiarty,  the  objection  was  that  a  person 
may  sign  by  his  inaik  ;  an  act  allording 
no  material  testimony ;  and  upon  such 
reasoning  it  was  di-cidcd  originally  that 
scaling  was  signing  ;  but  upon  a  review  of 
that,  the  lontriiry  has  been  hcM  for  a  long 
time,  and  so  far  is  sealing  from  bring 
ciiuivalent  to  signing,  that  it  is  determined 
that  sealing  is  not;  neces.sary  ;  and  that 
sealing  without  signing  is  not  a  suillcient 
execution  of  a  will  ;  the  converse  holding 
as  to  a  deed,  whicdi  cannot  be  without 
scaling  and  ilelivery.  If  signed,  it  may 
be  a  writing  ;  liut  if  didivcred,  it  may  bo 
a  good  deed,  whether  .signed  or  not ;  ami 
if  it  is  to  be  executed  under  a  power  with 
signature  and  sealing,  both  are  re(iuired." 
And  see  HakiT  v.  l>ening,  8  A.  &  K.  94, 
97,  per  Lord  nenman,  L'.  ,1.  :  "Sealing  is 
one  thing ;  signing,  another."  Shepp. 
Touchst.  60,  c.  4,  No.  5. 
*  1  Cox,  219. 
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of  mankind,  it  may  very  probably  have  the  effect  of  a  legal  signa- 
ture, and  extend  to  the  vhole."  ^ 

The  same  principle  was  laid  down  in  Ogilvie  v.  Foljambe^  by  Sir 
Win.  Grant,  viz.,  tliat,  provided  the  name  be  inserted  in  such 
manner  as  to  have  the  effect  of  authenticating-  the  instrument,  tlic 
provision  of  the  act  as  to  the  signature  is  complied  with,  and  it 
does  not  much  signify  in  what  part  of  the  instrument  the  name  is 
to  be  found. 3 


'  Tho  Lonl-Chicf  Harnn,  in  Moore  v. 
Stokes,  1  C"()X,  219,  '222,  said  :  "  The(|iK's- 
tion  ill  tills  I'iisc-  is  whether  the  written 
note  stilted  in  tlie  iilcailiiif^s  is  such  iin 
ai^rwMneiit  as  is  witliin  the  ijiciiiiing 
of  the  statute  of  fiauils.  Tlicse  am  in- 
8truetii)iis  to  tlie  attori.-  y  for  tho  prepara- 
tion of  the  lease.  This  is  no  formal  sig- 
nature of  the  defeiKlaiit,  s  name,  hut  ouo 
term  of  tho  instruetioiis  is  that  the  rent  is 
to  be  paid  to  Moore  ;  and  the  iiuostion  is, 
whether  the  name  so  iiisert(Hl  and  written 
hy  the  defendant  is  a  sulfieient  sigiiini,'. 
The  [lurport  of  the  statute  is  manifest,  to 
avoid  all  parol  xgnM'Uionts,  and  that  none 
should  li.ive  ellVrt  but  those  signed  in  the 
manni'r  therein  s|>eeiiied.  It  is  argued 
that  the  name  being  inserted  in  any  part 
of  the  writing  is  a  sutlieient  signatun;. 
Tli(!  miMiiing  of  the  statute  is  that  it  should 
amount  to  an  acknowledgment  by  the 
party  that  it  is  liis  agreement,  and  if  tho 
name  does  not  give  such  authenticity  to 
the  instrument,  it  does  not  amount  to 
wliat  the  statute  reipiires.  Hen;  the  in- 
sertion of  the  name  has  not  this  elfect. 
This  memorandum  might  bo  drawn  sub- 
ject to  additions  or  alterations,  and  does 
not  appear  to  be  tlie  liual  agreement  of  the 
parties,  and  indeed  a;^  far  as  we  can  ailmit 
parol  evidence,  it  is  ]U'oved  not  to  be  so, 
for  the  subject  of  repairs  is  not  mentioned 
in  the  instructions  ;  which  siiows  the  ends 
of  the  statute  are  not  to  be  obtaiiKMl  if  so 
informal  a  pajier  is  to  bo  admitted  as  a 
written  agreement.  No  case  has  lieiui  ad- 
duced in  point  ;  liut  it  has  been  compared 
to  the  ease  of  wills,  where  a  name  written 
in  the  introduction  has  lieen  considered  as 
a  signature  ;  but  that  seems  to  me  a  very 
ditfereiit  ease.  The  cases  on  wills  have 
been  wlnne  the  instrument,  importing  to 
be  the  linal  instrument  of  the  party,  has 
been  formally  attested,  and  it  is  in  its  na- 
ture complete,  and  the  only  tiuestion  has 
be(!n  whether  the  form  of  the  statute  has 
been  complie(l  with.  In  the  present  case, 
I  think  it  is  by  no  means  so,  and  it  would 
be  of  very  dangerous  tendency  to  admit 
the  niemnrandum  to  be  an  agreement 
within  the  statute."  In  Duncuft  v.  Al- 
breeht,  12  Sim.  181),  I'M,  the  analysis  of 
tho  holding  in  Stokes  t<.  Moore,  1  Cox, 


219,  is  that  in  that  case,  a  further  act  w,is 
contemplated,  and  as  that  act  was  not 
done,  there  was  no  concluded  agreement 
between  the  parties. 

In  Ciodwin  v.  l-'iancis,  L.  R.  5  C.  1'. 
295,  the  plaintitf,  by  letter,  olfeied  to  luiy 
an  estate  for  a  given  sum.  The  defeudaii't 
answered  by  telegram  :  "  Your  oiler  lor 
the  L.  estate  is  accepted."  The  iiistnic- 
tions  for  the  message  were  signed  by  tlie 
defendant  ;  but  the  telegram  received  ly 
the  plaintitf  merely  contained  the  naiiies 
of  tlie  sender  and  the  receiver,  wiittin, 
with  th(!  above  telegram,  by  the  com- 
])any's  clerk  in  the  usual  printed  form. 
This  was  held  to  be  a  suHicieiit  signature 
by  the  defendant  under  the  statute  of 
frauds,  to  render  him  liabh;  to  be  chaif^i'd 
on  the  contract.  Urett,  J.,  on  this  point 
said  :  "  It  In-iiig  agreed  that  lioth  the  in- 
structions for  the  telegram  and  the  telc- 
grain  itself  wt;re  put  in,  1  think  there  is 
abundant  evidence  that  the  defendant  en- 
tered into  such  a  contract  as  would  have 
bound  himself  and  the  other  jjcrsuiis  for 
whom  he  i)rol'esseil  to  act,  if  be  had  hud 
authority  from  theiu  to  make  the  enntract. 
It  has  been  contended  that  the  signature 
of  the  defendant  to  the  instructions  lor 
the  telegram  did  not  amount  to  a  .signa- 
ture to  the  acceptance  of  the  contraot. 
But  I  think  there  is  evidence  that  the  ile- 
feiidant,  when  he.signeil  the  iiistructionii, 
intended  that  to  operate!  as  bis  signature 
to  the  contract,  and  that  it  eonstituled  a 
binding  contract  signed  by  him  if  he  Imd 
authority  to  enter  into  it.  Then  it  was 
obje(!ted  that  the  defendant's  name  appeur- 
ing  on  the  paper  reeeive(l  by  the  jiliintill', 
was  insulllcient  because  the  defendaiit  liail 
no  power  to  delegate  to  the  telegraph  cli'rk 
an  authority  to  sign  his  name.  I  think, 
however,  it  must  be  assumed  as  against 
him  that  he  had  autliority  to  delegate  to 
tho  clerk  the  jiower  to  sign  for  hini,  and 
that  the  signatun^  so  placed  was  binding; 
upon  him.  In  either  jioint  of  view,  there- 
fore, there  was  a  sullicient  signature  to 
bind  the  jirinelpals  if  the  defendant  had 
autlioritv  to  enter  into  the  contiaet  on 
their  beiialf." 

a  3  Mer.  f»3,  62. 

'  In  tliis  case  there  was  no  actual  sig- 


dflVllililllt  en- 


PART  IX.]     THE   ESSENTIAL  REQUISITES   OP  THE   MEMORANDUM 


In  a,  case  in  tlic  House  of  Lords  it  was  held  tliat,  thoucrh  it  is 
not  necessary  that  the  signature  of  a  party  sliould,  within  the 
Statute  of  Frauds,  bo  phiecd  in  any  particular  i)art  of  a  written 
instrument,  it  is  necessary  that  it  should  be  so  introduced  as  to 
jfovcrn  or  authenticate  every  material  and  operative  part  of  the 
iiistriuiient.  AVhcre,  therefore,  the  name  of  the  party  against 
wIkjhi  spccilic  performance  was  sought  to  be  enforced,  appeared 
in  (liirerL'ut  parts  of  the  paper,  but  only  in  such  a  way,  that,  in 
each  case,  it  merely  referred  to  the  particular  part  where  it  was 
i'ouiul,  and  that  part  was  in  the  form  of  refei'once  or  description, 
and  not  of  promise  or  undertaking;  it  was  held  that  the  pajjcr  did 
not  constitute  a  contract  signed  within  the  provisions  of  the  Stat- 
ute of  Frauds.^  In  this  case,  C,  proposing  to  marry  II.,  wrote  out 
a  paper  beginning  thus  :  "  In  the  event  of  a  marriage  between  the 
under-mentioned  parties,  the  following  conditions  for  a  marriage 
settlement  are  mutually  agreed  upon."     Then  followed  several 


inliiiL'  liy  till'  (let'i-'iulaut,  tlio  jiaity  to  lie 
ci!;uj,'til,  Imt  in  n'|ply  to  ii  letter  IVoiii  the 
plaint  ill',  the  (lel'eiulaut  wrote  :  "  Mr.  Fol- 
j:iiiilii'  iiiesi'iits  his  c()iii|)liini'iits  to  Mr. 
0:,'ilvic',  1111(1  is  extreiiicly  olili^cil  to  liiiii 
till-  liis  note  iiiid  for  the  very  liberal  and 
ai'cDiniiiodiitiiijf  teiiiis  whieh  lie  has  pro- 
]in,-,i.ii,  and,  ill  eoiisiiiueiiee  of  it,  altliouj^h 
iMi-.  [■'.  is  still  of  the  same  oiiiiiion  as  to 
tiie  laliie  of  Mr.  O.'s  liousi!,  aeeordiiig  to 
tin;  tiiiii's,  lie  will  not  troulile  Mr.  O.  with 
iiiiy  t'liither  discussion,  hut  afjree  to  tlie 
ti'iMis  llrst  inojio-sed,  to  give  il4,000  for 
tin-  ]iiiiiiis('s,  ineluding  ti.xtiires  of  every 
iit'S('ii[iti(jii,  the  jiier  and  chimney  glasses, 
I'tc."  This  was  held  to  be  a  sulflcient 
signing;  to  satisfy  the  statute.  So  in 
Whiii!  V.  rn.ctor,  i  Taunt.  201),  the  writ- 
ing of  the  imrchaser's  name  by  an  auo- 
tiriiiccr  in  one  of  the  cohiinns  of  his 
auutinii  book,  as  "Mr.  Stokt's,"  was  held 
:i  sullicient  .signing  by  the  imrchaser  to 
take  the  case  out  of  the  statute,  although 
dfti'i'  tlie  sale  the  jiiirciiascr  rcfuscil  to  sign 
tlic  cdiitract ;  denying  that  his  agent 
(Siok''.s)  iiad  power  to  do  so,  and  e-xpressly 
liiiivtiii^r  liiiii  not  to  sign  the  contract, 
in  Wiltdi-.l  V.  lieazely,  3  Atk.  503,  it  was 
lii'lil,  where  a  person  subscribed  a  tleed  as 
:i  wit  Miss  only,  whieh  she  knew  the  con- 
ti'iits  (if,  as  she  signed  it  as  a  complete 
anipciiieiit,  it  was  a  signing  within  the 
statute,  Lord  llaidwicke  here  said  : 
"Tlic  nieiining  of  the  statute  is  to  reduce 
coiitiacts  to  a  certainty  in  order  to  avoid 
porjiny  on  the  one  hand,  and  fraud  on  the 
utlnv,  and,  therefore,  both  in  this  court 
ainl  the  courts  of  eonnnon  law,  where  the 
asnciiH'iit  has  been  reduced  to  such  a  eer- 
taiiitv,  and  the  substance  of  the  statute 


has  li 


Hcn  coinj 


Hud  with  in  the  material 


part,  the  forms  liav(!  never  been  insisted 
upon.  The  word  /mrti)  in  the  statute  in 
not  to  be  construed  Jiarty  as  to  a  deed,  but 
})crs(m  in  general,  or  el.sc  what  woulcl  Ix!- 
eonie  of  those  decrees  where  signing  of 
letters  by  which  the  party  ncviu-  intended 
to  bind  himself,  has  been  held  to  be  a 
signing  within  the  statute  ?  Tliert;  have 
been  cases  where  a  letter  written  to  a 
man's  own  agent,  and  setting  forth  an 
agreonieiit  as  concluded  liy  him,  has  been 
deemed  to  be  a  signing  within  the  statute 
and  agreeable  to  the  provision  of  it."  in 
Lobb  V.  Stanley,  5  (,>.  B.  174,  where  tlie 
defendant  wrote  his  name  at  the  com- 
mencement and  in  the  body  of  a  letter,  in 
the  tliird  person,  "  Mr.  Stanli'y,"  omitting 
liis  Christian  name,  it  was  held  a  sullicient 
signature  of  the  party  when,  as  in  that 
case,  he  anthc';ticates  the  instrument  by 
writing  his  ii:.;iie  ':;  iIk^  body  ;  and  that, 
as  the  initial  ■■.  Christian  name  was 

enough,  and  as  Ik^  nrglit  omit  one  of 
two  Christian  names,  his  signature  by 
his  surname  alone  would  be  stitliiuent. 
So  in  I'ropert  v.  Parker,  1  liuss.  &  My. 
62'),  where  the  defendant  stated  an  agree- 
ment in  writing,  "Mr.  VN'iliuot  I'arker 
has  agreed,"  etc.,  this  was  held  to  be  a, 
sullicient  siKiiing  within  the  statute. 
ISleakey  u.  Smith,  11  .Sim.  150;  Knight 
V.  Ciockford,  1  Ksp.  li>0 ;  Clason  v. 
liailev,  14  Johns.  487,  and  IVnninian  v. 
Hartshorn,  13  .Mass.  92,  are  to  the  same 
cll'eet.  And  see  Coles  r.  Trecothiek,  9  Vcs. 
234  ;  Shippcy  v.  Derrison,  f>  Hsj).  191  ; 
.Schneider  v.  Norris,  2  M.  &  S.  286  ; 
.Saunderson  v.  .Fackson,  2  B.  &  l\  238  ; 
Hammersley  v.  Do  Biel,  12  CI.  &  F.  45. 
»  Caton  V.  Caton,  L.  It.  2  11.  L.  127. 
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sentences  n  which  the  names  of  C.  and  H.  were  mentioned  inci- 
dentally in  connection  with  the  subjects  of  the  proposed  settlement. 
The  name  of  neither  party  was  signel  to  the  paper,  which  was  de- 
livered by  C.  to  H.'s  solicitor  for  the  purpose  of  his  drawing  the  set- 
tlement. Two  of  the  clauses  in  it  appeared  to  have  been  stiickon 
out  by  mutual  arrangement.  No  settlement  was  ever  executed. 
It  was  dispensed  with  by  H.  at  C.'s  request,  upon  C.'s  verbal  prom- 
ise to  give  II.  certain  advantages  by  his  will.  C.  died,  and  the  will 
was  not  found  to  fulfil  the  promise.  The  House  of  Lords  held 
that  H.  was  not  entitled  (independently  of  the  question  whetlier,  as 
a  matter  of  fact,  there  had  been  any  waiver)  to  specific  perform- 
ance of  the  arrangements  made  in  the  written  paper,  as  it  did  nut 
constitute  a  contract  within  the  meaning  of  the  Statute  of  FramLs. 
And  as  a  signing  is  required,  where  the  name  of  the  party 
whom  it  is  sought  to  charge  does  not  appear  in  the  writing,  even 
though  the  whole  of  the  writing  be  the  production  of  the  party, 
this  docs  not  satisfy  the  statute.  Thus,  in  Hubert  v.  Morcau,' 
where  there  was  a  letter  written  by  the  defendant,  in  which 
his  name  did  not  appear,  nor  was  it  signed  by  him,  it  was  held 
that  th'^  statute  was  not  satisfied.  So,  in  Selby  v.  Selby,'^  where  a 
letter  from  a  mother  to  her  son  began  "  My  dear  Robert,"  and 
concluded  "  your  affectionate  mother,"  it  was  held,  that  this  was 
not  signed  so  as  to  constitute  a  binding  agreement  on  the  part  of 
the  mother  within  the  intent  of  the  statute.  And  in  Hawkins  v. 
Holmes,^  where  a  draft  of  a  conveyance  was  received  by  the  de- 
fendant, who  made  several  alterations  therein  and  delivered  it 
back  to  the  attorney  to  be  engrossed ;  it  was  claimed  that  the 
defendant's  "  altering  the  draft  with  his  own  hand  was  as  a  sign- 
ing, it  not  being  material  to  what  part  of  the  draft  he  had  set  his 
hand."  But  it  was  answered,  that  the  statute  requires  that  the 
party,  or  some  person  by  him  lawfully  authorized,  should  siirn  the 
writing ;  and  though  the  defendant  had  altered  the  draft  with  his 
own  hand,  yet  that  this  could  not  be  called  a  signing ;  that  the 
statute  requires  signing  as  a  material  circumstance,  which  is  not 
to  be  dispensed  with  in  equity,  any  more  than  at  law ;  that  if  the 
defendant  had  himself  written  over  the  whole  deed  with  his  own 
hand,  without  signing  it,  this  had  not  been  sufficient,  for  the  stat- 
ute has  made  signing  absolutely  necessary  for  the  completion  of 
the  contract.  And  it  was  accordingly  held  by  Lord  Hardsvickc, 
that,  unless  in  some  particular  cases  where  there  has  been  an 
execution  of  the  contract  by  entering  upon  and  improving  tlie 
premises,  the  party's  signing  the  agreement  is  absolutely  neces- 
sary for  its  completion.* 


>  12  Moo.  216. 
»  ;j  Aler.  2. 


»  1  P.  Wms.  770. 

*  To  the  same  effect  is  Ithul  v.  Potter, 
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In  Johnson  v.  Dodgson,*  the  plaintiffs'  traveller  called  on  the 
defendant  with  samples  of  hofts,  and  agreed  with  him  for  the  sale 
of  the  hops  in  question.  The  defendant  then  wrote  a  memor- 
andum in  a  sample  book  of  his  own,  which  ho  retained  in  his  own 
possession,  and  which,  at  his  request,  was  duly  signed  by  the 
plaintiffs'  traveller.  The  memorandum  of  the  sale  commenced : 
"Sold  John  Dodgson."  This  was  held  to  be  a  sunicicnt  signing 
!)y  the  defendant  to  satisfy  the  statute.  The  principle  of  the  deci- 
sion is  thus  stated  by  Lord  Chief  Baron  Abinger :  "  The  Statute 
of  Frauds  requires  that  there  should  bo  a  note  or  memorandum  of 
the  contract  in  writing,  signed  by  the  party  to  be  charged.     And 


I  p.  AViiis.  771,  n.  ;  determinej  at  the 
Rolls,  Trill.,  171!»,  on  the  saino  iioiiit. 
AiiJ  see  Wliitbread  i-.  Bioekhurst,  1  Bro. 
Ch.  (as.  404.  In  Selby  v.  Selby,  3  Mer. 
2,  t),  .Sir  William  (Jrant  said,  "That  it  is 
ii  viiy  forced  coii.struutiou  of  the  words  of 
tin;  statute  to  say  that  the  use  of  the  mere 
oriliiiary  terms  of  ceremony  constitutes  a 
coi.)|iliiince  witii  the  regulations  it  jire- 
scril.cs.  It  is  not  enough  tliat  the  party 
iiiiiy  lie  identified.  He  is  required  to  sign. 
Ami,  after  you  have  completely  identilied, 
still  the  ciuestion  lemains,  whether  he  has 
signed  or  not.  There  may  be  in  the  in- 
strument a  very  sutficiiMit  de.seription  to 
answer  the  purpose  of  iiientilication  with- 
out a  signing  ;  that  is,  without  the  party 
having  either  put  his  name  to  it,  or  done 
some  other  act  intended  by  him  to  be 
equivalent  to  the  actual  signature  of  the 
name  ;  such  as  a  per.so.i,  unable  to  write, 
making  his  mark.  But  it  was  never  said, 
because  you  may  identify  the  writer,  there- 
fore there  is  a  signature  within  the  mean- 
ing (jf  the  statute.  If  so,  the  word  '  I '  or 
'ine'  would  be  e!iough,  provided  you  can 
prove  the  hamlwriting."  In  Hubert  v. 
Moreau,  2  C.  &  P.  ^iS,  at  Jiisi  prim,  tlie 
instrument  relied  on  w.as  written  by  the 
defemlant,  liad  no  name  attached  to  it, 
but  something  that  looked  like  an  M. 
It  was  claimed  that  this  was  a  signing  as 
roijuired  by  the  statute.  Best,  C.  .1., 
looking  at  it,  observed  ;  "  It  may  be  an 
.M,  or  it  may  be  a  waving  line  ;  but  if  it 
bo  ail  M,  I  am  of  opinion  that  it  is  not 
siitruieiit,  as  the  statute  requires  tliat  the 
promise  should  be  signed.  It  is  not  the 
Mguature  of  a  man's  name;"  and  refused 
to  allow  evidence  to  be  given  to  show  tli.at 
the  (lefendant  usually  signed  in  that  way. 
In  the  case  in  bank,  Hubert  v.  Moreau,  12 
Mno.  216,  the  decision  of  Best,  C.  J.,  was 
sustained,  the  court  saying:  "The  stat- 
ute re(|iiires  that  the  promise  .shall  he  in 
writing,  and  signed  by  the  p.arty.  Here, 
the  letter  containing  tlie  promise  is  in  the 
handwriting  of  the  defendant,  but  it  bears 
no  sign  iture.     Undoubtedly,  a  signing  by 


a  mark  would  satisfy  the  meaning  of  the 
statute  ;  but  here  there  is  nothing  in- 
tended to  denote  a  signature,  nor  does  the 
name  of  the  defendant  appear  in  any  part 
of  the  letter." 

But,  as  was  held  by  .Sir  William  Grant, 
in  Sidby  V.  Selby,  3  Mer.  2,  .1,  in  tll'ect, 
though  an  agreenient  be  not  .signed,  where 
there  is  a  reference  to  the  agiiement  in 
some  other  instrument  having  a  [irojier 
signature,  that  will  be  a  sutlieieiil  signing 
of  the  agreement  within  the  statute.  In 
Tawney  v.  Crowther,  3  Br.  Ch.  Cas.  318, 
Loril  (.'hancellor  Thurlow  said  :  "If  the 
letter  contains  the  terms  of  the  agreement, 
or  if  it  refers  to  another  paper  which  con- 
tains the  terms,  that  is  suflicient ;  for  I 
am  of  ojiinion,  that  if  a  letter  refers  so 
clearly  to  an  agreement  as  to  show  what 
was  meant  by  the  parties,  where  the  exist- 
ence of  the  paper  is  proved  bj'  parol,  that 
will  take  the  case  out  of  the  statute."  So, 
ill  t'oles  V.  Trecothick,  9  Ves.  234,  250, 
Lord  Kldoii  said  ;  "  Though  the  agree- 
ment is  not  signed,  if  the  letter  containa 
all  the  terms,  and  describes  the  cou.'-idera- 
tioii  and  all  the  circumstances,  .so  that  by 
the  contents  of  the  letter  it  can  Ik-  con- 
nected and  identified  with  the  agreement, 
the  letter,  which  not  only  is  not  a  signa- 
ture, but  is  the  last  of  all  things  that  cau 
be  called  signing  the  agreement,  is  a  writ- 
ing signed;  which,  ascertaining  the  eon- 
tents  of  the  agreement,  amounts  to  a  note 
or  memorandum  of  it,  and  therefore  satis- 
fies th(!  statute."  A\'e  examine  fully,  infra, 
many  of  the  important  cases  relating  to  the 
connecting  of  papers  to  furnish  the  writ- 
ten evidence  re(piired  by  the  statute.  As 
to  the  actual  holding  in  Tawney  v. 
Crowther,  3  Br.  Ch.  Cas.  318,  see  per 
Lord  Redesdale  in  Clinan  v.  Cooke,  1  .Sch. 
&  Lef.  33.  And  see  Blagden  v.  Biadbear, 
12  Ves.  471  ;  Hinde  v.  Whitehonse,  7 
East,  5.'>8  ;  Saunderson  v.  J.ackson,  2  B. 
&  P.  233  ;  Allen  v.  Bennett,  3  Taunt. 
169 ;  Western  v.  Bnssell,  3  Ves.  &  B.  187. 

1  2  M.  &  W.  653. 
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the  cases  have  decided  that,  although  the  signature  be  in  the  be- 
ginning *)r  nuddlc  of  the  instrument,  it  is  as  binding  as  if  at  tiu- 
foot  of  it;  the  question  being  always  open  to  the  jury,  whether 
the  party,  not  having  signed  it  regularly  at  the  foot,  nieiint  to  be 
bound  l)y  it  as  it  stood,  or  whether  it  was  left  so  unsigned  bncaiiso 
he  refused  to  complete  it.  But  when  it  is  ascertained  tiiat  Ik; 
meant  to  be  bound  by  it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing  showing  the  terms  of 
the  outract,  and  recognized  by  him.  1  think  in  this  case  the 
reipii-sitioiis  of  the  statute  are  fully  complied  with.  The  written 
memorandum  contains  all  the  terms  of  the  contract ;  it  is  in  tlie 
defendant's  own  handwriting,  containing  his  name,  and  it  is 
signed  by  the  plaintiffs  through  their  agent."  ^ 

Although,  as  we  have  seen,  sealing  is  not  signing  within  the  lutaii- 
ing  of  the  statute,  yet  it  is  well  settled  that  a  signature  may  lie 
by  a  mark  intended  for  a  signature  by  an  illiterate  person ;  ^  or  bv 


1  In  tliis  case  counsel  asked  :  "  Sup- 
pose till)  (lorciuliiit  luid  simply  mailo  a 
nioiiioraiKliiiii  iii  his  own  book  tlmt  on 
such  a  day  the  plaintills  .sold  to  him, 
would  that  ill!  sulliuieiit  r'  I'arke,  B., 
reiilii'd  :  "  It'  ho  nicnnt  it  to  he  a  memo- 
randuin  of  a  contract  between  tlie  iiaities, 
it  would  ;  not  so  if  he  mi^ant  it  to  be  a 
mere  luemoianduin  to  be  k('[)t  by  him  for 
himself."  And,  in  his  judgment,  I'arke, 
B.,  also  said  ;  "  Here  the  enti'y  was  writ- 
ten by  the  defendant  himself,  and  reriuired 
by  him  to  be  signed  by  tiic  plaintiflV 
agent.  That  is  amply  sullicient  to  show 
tliat  he  meant  it  to  be  a  memorandum  of 
contra(:t  betwt^en  the  jiartius."  Of  uourso, 
these  observations  are  based  on  the  faet 
that  the  iiiemorandum  referred  to  has 
been  sigueil  to  satisfy  the  statute. 

*  Tile  lirst  reported  ease  in  which  it 
was  questioned  whether  the  statute  of 
frauds  is  salistied  by  a  marksman  making 
his  mark  for  a  signature,  seems  to  have 
been  Harrison  v.  Harrison,  8  Ves.  185, 
A.  D.  1^03.  There,  of  ti:e  tiireo  wit- 
nesses who  attested  a  will,  two  of  them 
dill  so  by  setting  their  inark.s.  On  the 
authority  of  an  unreported  case  in  the 
Court  of  Common  Pleas,  Gurney  v.  Cor- 
bet, in  A.  n.  1710,  where  a  will  devising 
real  estate,  one  of  the  witnesses  being  a 
marksman,  was  held  well  executed  ;  Lord 
Eidon,  in  Harrison  v.  Harrison,  8  Ves. 
185,  sustained  the  will,  stating,  on  tlie 
authority  of  .Mr.  Serjeant  Hill,  tliat  there 
had  been  a  gieat  many  other  cases  simi- 
larly decided.  Tiiis  holding  was  followed 
by  Sir  William  Grant,  in  Addy  c.  Grix, 
8  Ves.  504.  In  Grayson  v.  Atkinson 
(A.  1).  175-2),  2  Ves.  Sen.  454,  456,  it  is 
said  by  counsel  that  "any  solemn  act,  as 


putting  a  mark,  is  the  same  r^s  signing;;  " 
and  in  the  marginal  note  of  the  ease  it  is 
said  to  have  been  held  tliat  the  attestation 
of  marksmen  is  good  under  the  statute  df 
frauds.  But  tiiis  point  does  not  siciii  to 
have  been  in  question  in  the  case,  and  the 
inference  is  that  in  this  case  all  tlie  wit- 
nesses attesteil  the  will  by  their  signa- 
tures. The  ((uestion,  liowt^ver,  is  imw 
well  settled,  that  while  scaling  is  not  sij,'!!- 
ing,  to  .satisfy  the  stati't".  the  signing; 
with  a  mark,  by  a  marksman,  iiiti'mliil 
for  a  signature,  satislies  the  staliili'.  .V 
per  Lord  Kldon,  in  Wright  v.  Wakefovil, 
17  Ves.  454,  4.'i9.  In  Baker  v.  Deiiiiij;, 
8  A.  &  E.  94,  it  was  lield,  under  S§  ■''  iunl 
6  of  the  .statute  (29  Car.  2,  c.  3),  the  milk- 
ing of  a  mark  by  a  devisor  is  a  sulliiiciit 
signing,  and  that  it  is  not  necessary  to 
prove  that  he  could  not  write  bis  Tiaiiii'  iil 
the  time.  It  was  coiu'cdcd  there,  ilmt 
where  a  Jiarty  is  unable  to  write,  thealiix- 
ing  of  his  mark  is  a  sullicient  sigiiiituif; 
that  where  a  jiarty  cannot  write,  liis  iiiiuk 
is,  in  fact,  his  only  signature  ;  and  tliiit, 
therefore,  the  ca.se  may  fall  within  tin' 
ecpiity  of  the  statute.  But  it  was  claiiniil 
that  this  did  not  apply  to  the  ilivisnr, 
who,  it  was  to  be  assumed,  could  liavi- 
written  his  name  at  the  time  when  in' 
made  his  mark.  But  the  court  refnsid 
an  ini|uiry  into  the  matter.  Lord  Dtn- 
man,  C.  .f.,  saying:  "  If  there  wen'  iiiiv 
doubt  at  all  on  this  qnestion,  it  would  bf 
very  fit  that  it  shoiihl  bo  considered  ;  but 
if  there  be  none,  we  ought  not  to  orenti' 
any  by  gi-anting  a  rule.  It  lias  been  iiriri'il 
that  sealing  is  insufficient ;  but  se.iliiij;  is 
one  thing,  signing  another.  The  iimik  nf 
a  person  not  capable  of  writing  is  allnweil 
to  be  sufficient ;  and  I  never  heard  of  any 
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stamping  a  name  aa  a  signature  to  the  memorandum  in  writing.^ 
So,  the  name  of  the  vendor  printed  in  a  bill  of  parcels,  in  which  tho 
nainc  of  tho  purchasers  was  inserted  in  the  handwriting  of  the  ven- 
dor, was  held  to  be  a  sullicient  signing  to  satisfy  the  statute.'*^    And 


iiii|iiiry  heiiij;  imulo  whether   tlie    party 
iiiakiii;,'  the  mark  was,  at  tho  time,  eajia- 
ble  of  writing.     Here  it  was  certainly  a 
matter  of  dimht  whether  the  party  could 
or  roiild  not  write  at  till!  time.     It  is  not 
clear  that  lie  eould.     I  think  it  mm  h  bet- 
Ur  that  there  should  be    no   iiKjuiry  on 
siK'h  a    point."      LitllcJale,    J.,    in    his 
jiiil},'iiient   in    the   same    case,    said    that 
umler  tiio  statutes  of  3  and  4  Ann,  c.  1), 
§  1,  and  17  (ieo.  3,  c.  30,  §  1,  which  ru- 
('|uire  signing,  tho  leiiuisilo  is  satisfied  by 
a  mark.     Under  th(!  statute  of  limitations 
(•Jl  .)ae.  1,  c.  1(5,  as  all'eeted    by  I)  (!eo.  4, 
c.  It.  §  1)  the  sif,'nin;^  must  be  "by  tin; 
]iaily   <liarj;eable    thereby,"    dith'ring    in 
this  respeet   from  tiie  statute  of  frauds. 
Unijer  the  former  act,  it  was  ludd  that  a 
letter  written   by  the  defendant's  wife,  in 
her  iiiisbaiid's  name,  and  sent  by  him  to 
th"  ]il. until!',  was  not  within  the  act.    Hyde 
V.  .I'lliiison,  2  I'dii};.  X.  (,'.  77t>.     And  .see 
Wiiippy  I'.  Hilary,  3  B.   &  Ad.  3U!t.     In 
till'  fiinuer  of  these  eases  it  was  claimed 
tiial  aecordiiif;  to  this  eonstruetion  of  tho 
statute,  a  paity  unable  to  write  would  never 
he  lapahle  of  making  a  binding  aeknowl- 
i'(li,'iiii'iit  of  a  debt.     But  it  was  answered 
that  the  signature  could  be  by  atlixing  a 
mark,  as   in  other  cases.       And  Tindal, 
C..I.,  dealing  with  the  point,  said:  ".Soiuo 
iiiioMvenieiiees  have  been   pressed  in  the 
cniirso  of  the  argument  upon  our  attention, 
in  ciiseH  where  a  total  inability  of  parties 
t(i  sign  may  exist  ;  but  the  nature  of  the 
signature  which   is   necessary  to   comjily 
with  the  rerpiisites  of  the  .statute  is  such, 
as  to  make  it  almost  impossible  tosujipose 
a  case  ill  which  a  party  could   not  make 
.siich  a  signature  as  could  .satisfy  the  stat- 
ute."    Hyde  ».   .Johnson,  2    15ing.  N.  C. 
at  ]i.  7'SO.     And  see  Toms  v.  Cuming,  7 
M.  &('..  88;  Lewis  v.   Hidierts,   11  C.  B. 
N.  s.  2:i  ;  Trotter  v.  Walker,  13  f".  15.  \.  .s. 
30;  liniiiilitt  V.  Bremner,  9  <'.  B.  N.  s.  1, 
1.0;lhiliert   i'.   Moreau,   12   Moore,  216; 
Sclby  r.  Selliy,  3  Mer.  2,  6,  per  Sir  Wil- 
liam (iniiit. 

'  Per  I,e  BlaiiP,  .T.,  in  Sdineider  v. 
Xorris,  2  M.  &  .S.  2S(>,  289:  ".Suppose 
the  ijefcndant  hml  stamped  tlie  bill  of 
parcels  with  his  own  name,  would  not 
that  have  been  siillieient  ?  Such  a  stamp- 
in;;,  as  it  seems  to  inc,  if  recpiired  to  be 
ilnne  by  the  jiarty  him.self  or  by  his  au- 
thority, would  alibrd  tho  .same  protection 
as  sigiiiiiir."  The  ((uesHon,  however,  does 
iiot  s(«n>  to  have  been  exjiressly  decided 
in  the  law  courts  in    England  until  the 


comparativtdy  recent  ca.se  of  l?ennett  v. 
Brumtitt,  L.  U.  3  C.  1'.  28.  The  (luestion 
came  up  there  under  the  (J  \'ic.  c.  18,  §  17, 
which  rtMpiires  that  a  notice  of  objection 
to  a  registration  "shall  be  signed  by  the 
party  olijecting."  The  usual  signature  of 
th<!  objector  was  engraved  in  fuc-sim He  on 
u  stami),  and  the  ubjeetor  impressed  this 
.stamp  upon  his  notice  of  objection.  It 
was  held  that  this  stamping  was  a  sulli- 
cient signing  within  the  statute,  and  it 
was  also  there  considered,  on  the  reasoning 
of  I.obb  I'.  .Stanley,  .0  i.).  li.  574,  to  be  a 
good  signing  under  the  statute  of  frauds, 
and  under  tho  statute  of  wills.  The 
ground  of  the  decision  is  well  stated  by 
Bovill,  v.  ,].  :  "The  ordinary  mode  of 
allixing  a  signature  to  a  doi'ument  is  not 
by  the  hand  alone,  but  by  the  liand  couii- 
led  with  some  instrument,  su<di  as  a  pen 
or  pencil.  I  see  no  distimtion  between 
using  a  pen  or  a  jieiicil  and  using  n  stamp, 
where  the  iniplession  is  put  upon  the  pa- 
per by  the  projicr  hand  of  the  party  sign- 
ing. In  each  case  it  is  tht^  personal  act 
of  the  party,  and  to  all  intents  and  juir- 
poses  a  signing  of  the  document  by  him. 
If  the  (dijcelor  here  hail  used  a  jieneil  or  a 
paint-brush,  it  would  hardly  iiave  been 
contended  that  he  had  not  signi'd  the  no- 
tice." The  (piestion  was  similarly  decided 
by  Sir  C.  t'resswell  in  the  t'otiit  of  Pro- 
bate a  few  years  ]ireviniisly  (a.  H.  1803). 
There,  in  ■leiikins  i:  (laisford,  3  Swab.  & 
Tr.  93,  it  was  held  that  as  signing  may  be 
by  making  a  mark,  and  it  can  make  no 
dilfereiice  whether  the  mark  is  made  by  a 
jieii,  or  some  other  instrument,  thereiore 
a  signatun!  im]iressed  with  a  stamp  satis- 
fies the  statute.  And  see,  in  accord.  In 
goods  of  Hnierson,  9  L.  U.  Ir.  413. 

-  Schneider  ;;.  Nonis,  2  .Man.  &  S.  286. 
In  this  case  the  bill  of  parcels  was  headed, 
"London,  2ltli  October,  1S12.  .Mes.srs. 
,Tohn  S(  hneider  &  Co.  bongbt  of  Thomas 
Norris  .^  t'o.;  "  the  name  of  ".lohn  Sclinei- 
di'r  Jt  ("o."  being  written  by  the  defend- 
ant, the  name  of  the  defendant  being 
jirinteil.  Then  followed  a  list  of  the  ar- 
ticles sold,  with  the  particulars,  iii(duding 
quantities  ami  ]irices.  In  an  action  for 
the  non-delivery  of  the  goods  sold,  it 
W!us  claimed  that  there  was  no  note  in 
writing  of  the  contract  signed  by  the  de- 
fendant. But  till!  eouit  held  that  the 
defendant,  by  his  having  written  the  ven- 
dee's name,  acknowledged  what  he  had 
written  to  be  for  the  purpose  of  exhibiting 
his  recognition  of  the  contract ;  and  that 
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it  seems  clear  that  the  signature  may  be  written  with  a  pencil ; 


1 


his  printed  name  was  thus  rPcoj»nized  as  a 
signal  lint  sullicient  to  tako  the  case  out  of 
the  statute.  And  in  iSauiidiM'son  v.  Jack- 
son, 2  B.  k  P.  2^8,  Lord  KIdon  was  of  tlio 
opinion  that  the  printed  name  in  a  siinihir 
bill  of  parcels  was  a  suitleieiit  signing  of  it 
to  satisfy  the  statute  ;  and  there  says  on 
the  point:  "This  bill  of  parcels,  though 
not  the  contrail  itself,  may  amount  to  a 
note  or  memorandum  of  the  contract  with- 
in the  meaning  of  the  statute.  The  single 
question  therefore  is,  Whether  if  a  man  he 
in  the  habit  of  printing  instead  of  writing 
his  name,  he  may  not  be  said  to  .sign  by 
his  printed  name  as  well  as  by  his  written 
name.  It  has  been  decided  (Knight  v. 
Crock  ford,  1  Esp.  I'JO  ;  Lemayne  u.  Stan- 
ley, 3  Lev.  1)  that  if  a  man  draw  up  an 
agreeiiK^nt  in  his  own  handwriting,  begin. 
ning,  'I,  A.  B,,  agree,  etc.,' and  leave  a 
place  for  a  signature  at  tiie  bottom,  but 
never  sign  it,  it  may  be  considered  as  a 
note  or  mcmoranduin  in  writing  within 
the  statute.  And  yet  it  is  impossible  not 
to  see  that  the  insertion  of  the  name  at 
the  beginning  was  not  intended  to  be  a 
signature,  and  that  the  jjaper  was  meant 
to  be  incomplete  until  it  was  further 
signed.  This  last  case  is  stronger  than 
the  one  now  before  us,  and  atfords  an 
answer  to  the  argument  that  this  bill  of 
parcels  was  not  delivered  as  a  note  or 
memorandum  of  the  contract." 

1  In  Mr.  Sumner's  note  to  Seton  v. 
Slado,  7  Ves.  2t55,  n.  (c),  it  is  saidT  "  The 
sigmiture  may  be  with  a  lead  pencil." 
The  authorities,  however,  cited  in  the  note 
are  not  in  point.  And  we  have  seen  it 
stated  that  the  point  has  never  been  ileter- 
niined.  But  see  the  umiuestionably  sound 
dictum  of  Bovill,  C.  J.,  in  BeiHKitt  v. 
Brumlitt,  L.  U.  3  C.  P.  28,  quoted  by  us 
in  note,  supra.  In  JetlVey  i*.  Walton, 
1  Stark.  267,  a  meiuorandum  in  pencil 
was  received  by  Lord  EUenborough  as  evi- 
dence of  an  agreement.  In  Hvmcs  v. 
Clarkson,  1  Phillim.  22,  .Sir  Johii  NicoU 
was  of  opinion  that  a  will  written  by  a 
testator  with  a  jiencil  would  be  valid,  pro- 
vided that  the  court  could  be  satisfied  that 
he  intended  so  to  execute  his  will.  In 
Green  v.  Skipworth,  1  Phillim.  53,  a  dis- 
position made  by  a  testator  in  pencil  was 
carried  into  ell'ect ;  and  in  Dickinson  v. 
Dickinson,  2  Phillim.  173,  alterations  in 
pencil  on  a  regularly  executed  will  were 
admitted  to  probate.  Sir  John  NicoU 
said  there  was  no  doubt  that  in  point  of 
law  they  must  be  considered  as  equally 
valid  as  if  made  in  ink,  provided  the  de- 
ceased intended  them  to  take  effect.  It 
was  held  in  Geary  v.  Physic,  5  B.  &  C. 
234,  that  an  indorsement  in  pencil  on  a 


l)romisMory   note  was   good  ;   Bayley,  J., 
there  saying  ;   "  I  think  that  a  writing  in 
pencil  is  a  writing  within  the  meaning  (if 
that  term  at  common  law,  and  that  it  is  a 
writing  within  the  custom  of  iniii^linnt.s. 
I  cannot  see  any  reason  why,  when  tlic  law 
requires  a  contract  to  In;  in  writing,  i hut 
that  contract  shall  be  void  if  it  be  writliii 
in  p(Uieil.     If  the  character  of  the  Imnil- 
writing  were  tln-reby  wholly  ile.stnivcil,  so 
as  to  tie  incapalile  of  proof,  there  mi;,'lit  lie 
something  in  the  objection  ;  but  it  is  not 
thereby  destroyed,  for,  when  the  wiitini; 
is  in  ])ein'il,  luoof  of  the  clianu  ter  nl'  tliu 
handwriting  may  still  be  given.     I  think, 
therefore,  that  this  is  a  valid  writing  at 
common   law,  ami  also  that  it  is  an  iii- 
dorsiMiient  accDidiiig  to  the  usage  and  riis- 
toin   of  merchants  ;    for  that  iisagi^  only 
re(juires  that  the  indorsement  should  lie  in 
writing,  and  not  that  that  writing  slmnlil 
bo   ni;i.d(-    with    any   specilic    materials." 
And  see  McDonnell  v.  Chambers,  1  .Stoliii. 
Eq.  347  ;    Merrift  v.  Ciason,    12  Jolins. 
102;    Ciason   v.   Bailey,    14  Johns,  4S4 ; 
Draper  v.  I'attiiia,  2  .Speers,  202.     Wlicre 
the  signature  is  by  pencil,  th(!  ipu'slion  is 
whether  it  was  intended  by  the  signer  ta 
a  final  act ;  or  whether  it  was  meiviy  ilc- 
liberative,  and  it  will  be  treated  aceoniing 
as  it  was  the  one  or  the  other.     In  the 
Goods  of  Adams,    L.   U.   2   I'ro.   &  Div. 
367;  Lucas  v.  James,  7  Hare,  4111,41!); 
Fran(!is  v.  Grover,  5  Hare,  39  ;  Martinsc, 
Gardiner,  8  .Sim.  73  ;  Haveiiscroft  r.  Hun- 
ter,   2    Hagg.    OS  ;    Mence   v.    Meiin',   18 
Ves.  348  ;    Hawkes  v.   Hawkes,   1  II;ig<;. 
321  ;    E'hvards  v.    Astley,   1    Hagg.   WO. 
Probate  was  grantecl  in  //(  re  Dyer,  1  Ila^g. 
219,  of  a  will  written  eiitii'ely  in  pendl 
by  the  deceased,  who,  a  few  days  lu'l'ore 
death,  declannl  she  wished  it  to  operate  un- 
less altered.     On  the  oth(!r  hand,  in  I'vnics 
V.  Clarkson,  1   Phillim.  22,  3,'>,  wlnre  a 
codicil  to  a  will  was  written  in  pencil,  ttie 
codicil  being  neither  signed  nor  dated,  .Sir 
John  Nicoll,   in  revoking  the  jirobate  of 
the  eodi(nl,  holding  that  it  was  nieivlya 
deliberative  and  not  a  final  act,  said  :  "  It 
has  been  objecteil  that  it  is  written  in  [leii- 
cil.     To  this  it  has  been  rei>lied  that  the 
deceased  had  a  right  to  write  bis  will  with 
a  pencil,   or  to  write  his  will  and  three 
codicils  in  ink,  and  a  fourtli  in   lu'iunl ; 
and  so  he  has,  undoubtedly,  and  it  would 
be  valid  in  law,  provideil  the  court  toukl 
be  satisfied  that   he  intemhMl  so  to  Jo. 
For  instance,   if  he  hail   added,   I  have 
written  this  codicil  in  jieneil,  but  intenil 
it  shall  operate  as  my  will ;  or  if  it  eoiihi 
be  accounted  for  by  showing  that  ho  hml 
no  other  materials,  as  it  was  permitted  to 
the  dying  soldier  to  write  his  will  «ith 
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as,  aliO,  that  the  signing  by  initials  would  suflicc  to  satisfy  tho 
statute.* 


larc,  410,  liy ; 
39  ;  Miiitiiwi'. 


liltooiieritiuni- 
haml.iii  liymes 


Ll  nor  tliiti'.l,  Sir 


:  writtfii  ill  pen- 
•pplicl  tliiit  the 
l-itc  liis  will  will 


I  the  court  coul 


Incil,  Init  iiitor 


Ills  swonl  in  tlie  dust.    But  when   tho 

i|iii'ritioii  to  111'  (kcicli'il  is  tlid  pri'viouH  oiio, 
uliillirr  lie  <liil  iiilciid  this  I  la  I  tor  us  tiic 
liiial  ilcclaiatioii  of  his  niiml,  ami  nsa  cod- 
iiH,  (If  whfthiT  it  was  Micrcly  incpaiiitory 
to  a  iiiori'  loiiual  disposition  ;  the  inati'iial 
with  wliii  ll  it  is  written  Ix'coincs  a  most 
iiii|i(irlaiil  (:ir^•lllll^tarl(■l',  and  tho  iiii]ior- 
tiiiiic  of  it  is  still  further  inereased  wiien 
tilt'  ciiMii  sees  that  the  deeeasecl  made  other 
cuilieils,  all  I'oriiially  written  in  ink,  ono 
Ih'fore  this  jiaper,  others  possilily  after  it. 
Then  the  natural  and  rational  conelusiou 
is,  that  this  was  a  mere  nieinoranduni  for 
I'utuie  ilrliheration,  and  not  a  linished  in> 
straiiieiit  intendeil  at  all  (!Vents  to  b(!com(! 
a  part  nf  his  will,  or,  as  far  as  it  f^oes,  to 
iiltcr  and  eontnd  both  that  previous  will 
anil  a  eodieil  rej^ularly  executed."  In 
Minitt  V.  Clasoii,  12  .lolms.  lO'J,  it  was 
(.oiiti'iiiled  that  the  memorandum  was  not 
jiitiiiii'iit  because  it  was  written  with  a 
lead  peni  il,  counsel  contending'  that  if  it 
was,  then  a  writing'  on  a  slate  or  with 
chalk  on  a  door  or  wall  would  be  a  f^ood 
iiionioiaiiilum  within  the  statute  ;  and  that 
it  iiii,L,dit  be  completidy  ell'aced  in  a  mo- 
imiit  with  India  rubber  and  another  con- 
Irai't  written  in  its  place  without  tho 
posMliility  of  deteetinj^  the  fraud.  15ut 
till'  lourt  held  that  the  signiu<;  with  a  pen- 
cil was  c;ooil  ;  IMatt,  .1.,  in  delivering  the 
juilfjiiicnt  of  the  court,  saying  :  "  I  have 
no  (hmbt  that  tho  memorandum  required 
liy  the  statute  may  as  well  be  written 
with  a  lead  pencil  as  with  a  jien  and  ink  ; 
;in.l  it  is  observable  that  in  most  of  the 
I'cpniteil  eases  on  this  head  the  memoran- 
'la  Were  written  with  a  lead  pencil,  and 
nil  iMiinsel  until  luiw  has  ever  raised  that 
iihjcctiou  "  (a.  II.  181")).  Asa  matter  of 
liict,  ill  connection  particularly  with  sales 
at  aaction,  the  very  iH>mmon  custom  for 
the  auctioneer  is  to  enter  the  imridiaser's 
nunc  in  pencil.  Ives  r.  Hazard,  4  K.  I. 
U,  al-o  holds  that  a  sigiung  with  a  pencil 
satisfies  the  statute. 

'  MenJMiniii  says:  "  Wli(>ther  a  signa- 
turi>  by  initials  would  sutlice  seeuis  not  to 
h;lV(>  brill  deeided  expressly."  Belij.  on 
.*^:ilcs,  §  •J.'i".  The  ([uestion  seems  to  us 
iiiic  which  is  iiuite  well  S(!ttled  in  Kng- 
l.>nil,  liehiiid,  and  in  this  country,  and 
ill  each  case  without  the  expression  of  a 
'Imht.  In  Chichester  v.  Cobb,  14  L.  T. 
^•s.  4:?3,  a  letter  beginning  with,  ".My 
'linrM.  A.,"  and  signed  by  the  defendant 
with  his  initials,  ''  E.  C,"  was  held  to 
show  an  absolute  ]iroinise  by  the  defend- 
ant to  satisfy  the  statute  of  frauds.  So, 
ill  the  Su]ireme  Court  of  the  United 
''States,  where  the  meuiorandum  of  the 

VOL.  II.  81 


contract  was  signed  by  the  defemlant  and 
by  the  agent  of  the  phdiitiir«,  each  with 
his  respeitive  initials,  the  nieniorandiini 
was  held  sullicieiit  to  take  the  ihm'  out  of 
the  statute.  Halliion  Falls  .Maiiiif.  Co.  t'. 
(loddaid,  14  How.  44ii.  In  Sanbiuii  v. 
Flagler,  it]  Mas.s.  (!i  Allen),  474,  the  note 
in  writing  of  the  ccintract  was,  "Will  de- 
liver ll.  H.fi  Co.  best  refiiieil  irmi."  etc., 
and  was  signed,  ".I.  H.  F.;  .1.  1!.  U.,"— 
"il.  II.  F."  being  the  initials  of  the  de- 
fendant, as  one  of  the  iiiiii  of  lloldane  & 
Co.;  and  ".J.  li.  U."  the  initials  of  ono 
<if  the  nieiiibeis  of  Sanliorn,  llicliaidson, 
&  Co.,  the  ]ihiintiirs.  Iiigi'low,  ('..!.,  de- 
livering the  judgment  of  the  court,  said: 
"It  is  hardly  necessary  to  add  that  the 
.signature  is  valid  and  binding,  though 
made  with  the  initials  of  the  party  only, 
and  that  pared  evidence  is  admissible  to 
apply  them." 

On  the  same  jirinriple,  it  was  liidd  by 
the  Supi'cnic  Court  of  the  I'liited  States, 
in  Harry  i'.  Co(.nibe,  1  IVteis,  (ilO,  that 
the  use  of  initials  in  tin-  description  of 
the  subject-matter  of  the  contract,  in  the 
memorandum  of  the  contract,  in  writing, 
to  s,atisfy  the  .statute,  as  the  "  K.  H." 
wharf  and  premises,  was  sudirient  ;  and 
that  parol  evidence  was  admissible  to  ex- 
plain  what  the  "  F.  15."  wharf  and  prem- 
ises were.  So,  again,  in  .\bbut  v.  Massie, 
3  Ves.  148,  legacies  to  "  W.  C."  and 
"Mrs.  (1."  were,  as  abstract  (luestions  on 
the  jiipint  we  are  considering,  well  bo- 
((ueathed  to  the  parties  intended  to  take, 
whi(di  was  o]ien  to  jiroof  by  ]iarol  evi- 
dence.    And  in  Priie  v.  I'age,  4  Ves.  079, 

a  legacy  to   " Price,  the  son  of 

I'liie,"  was  sustained,  jiarnl  evidence  hav- 
ing been  admitted  to  show  that  the  plain- 
till'  was  the  legatee  in  iiuestion.  In  Ire- 
land, In  the  (loodsof  I'lmcrson,  f»  L.  II. 
Ir.  443,  the  testator  sUrmpcd  bis  initials 
on  liis  will,  and  it  was  held  that  the  will 
was  suHicieiitlv  signed  by  him.  And  see 
Collie  I'.  Woo'dley,  17  iV.  C.  L.  li.  '221. 
And  see  Caton  V.  Caton,  I,,  li.  2  H.  L. 
127,  143,  where  Lord  West  bury  treated  the 
initials  of  the  parties  in  the  nienuirandum 
under  the  statute  of  frauds  as  being  equiv- 
alent to  their  names.  And  in  .lacob  v. 
Kiik,  1  .Moo.  &  Hob.  221,  the  .signature 
of  the  defendant  by  his  initials  in  jiencil, 
was  evidently  considered  by  Parke,  1>.,  as 
a  sullicient  signature  to  satisfy  the  stat- 
ute ;  but  the  memorandum  was  ludd  to 
be  defective  uinb^r  tlie  statuti?  because  it 
did  not  name  thi!  other  party  to  the  con- 
tract. And  see  Phillimore  v.  Barry,  1 
Camp.  f(13,  where  the  initials  of  one  of 
the   members  of  the   firm,    "I.  M.  F.," 
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As,  under  both  the  fourth  and  seventeenth  sections  of  the  stat- 
ute, the  note  or  nieniorsmduni  in  writing;  is  recinired  to  be  siifni.d 
by  only  the  party  or  parties  to  be  eharged  by  thi;  contract,  biiri,'aiii, 
or  agreement;  it  is  now  conchjsively  decided  that  it  is  sunicicnt, 
to  bind  tlie  party  or  parties  whom  it  is  sought  to  charge  by  the 
contract,  if  lie  or  they  respectively  have  signed  the  note  or  urmh- 
orandum  of  the  contract,  even  though  the  other  party  or  parties  tu 
the  contract  may  not  have  done  so.' 


hiitned  by  tlio  aiictioiioor  to  ii  nioiuonin- 
(luiii  of  t)i(3  ('(lilt met,  was  lii'ld  to  hti  a  suf- 
fiuiuiit  si;,'iiiii;,'  liy  the  (li'l'rinlaiits,  by  their 
iigt'iit,  to  .satisfy  till!  statute;  tlio  (k'fiaiil- 
uiits  liy  tlii'ir  Icttur  liaviiij;  rci'ojinizi'd  the 
sale.  Sci'  also  Swt'ct  v.  \a'>},  4  Si;.  N.  1{. 
77,  85,  '.to,  wliciH!  it  was  lidd  tliat  a  niein- 
orauiliiiu  sif,'ii('il  wilii  tlio  iuitinls  of  tlio 
partiiis,  "T.  I..;  .S.  S.,"  was  oiicii  to  l)e 
explained  by  parol  as  to  tliis,  But  it  was 
held  l)ad  as  a  iiiriiiorauduin  of  a  coii- 
traijt  not  to  in-  inTtormrd  within  a  year, 
nnil  showing  no  (Consideration;  and,  on 
tluit  f^Tound,  it  was  liidil  not  to  satisfy 
tlie  statute.  Mr.  Benjamin  seems  to  have 
been  led  to  liis  doulits  in  the  matter 
by  tho  »/>((■  /iriiM  holding;  in  lluliert 
V.  Moreau,  'J  C.  &  P.  .IL'S  (stated  by  us 
supra);  l)Ut,  as  be  himself  jioints  out,  afttT 
sayin;,',  "  In  the  report  of  tho  same  ease, 
as  f;ivun  in  12  .Mooro,  '216,  tho  lanKua;,'e 
of  tho  court,  in  refusinj{  the  new  t'';d, 
would  indieatc  that  as  a  jiiestion  of  /((c< 
there  was  no  mai'k  appeiK;  '  to  tho  writ- 
inj;  and  placed  there  by  tlu  "Her  with 
the  ititention  of  inakinj^  it  his  »..  -e." 
adds,  "The  chief  justice  put  the  c. 
follows  ;  '  Uniioubtediy  the  sif^nin;?  by  i. 
mark  would  satisfy  the  meaninj;  of  the 
statute ;  hut,  lu're  t/trre  is  iiolkiitg  in- 
tended to  (h-note  a  siriwitnrr,  nor  does 
tlio  name  of  tho  defendant  aitjiear  in  any 
part  of  tho  letter.'  "  Benj.  on  Sale-;,  g  2.i7. 
Chief  Justice  Best's  further  statenivU'  was: 
"The  statute  requires  that  tlin  pr)i  dse 
.  .  .  .shall  be  in  writini^,  and  sii;'ifi'  by 
the  party.  Here  the  letter  contf  'ui'  -^  the 
promise  is  in  the  handwritinj;  nt  fh'  l)ank- 
rupt,  bid  it  benrx  no  siijnntnrc.'  Hubert 
V.  Moreau,  12  Moo.  at  p.  218.  We  think 
it  quite  clear  that  a  signing  by  initials, 
where  it  is  intended  thereby  to  authen- 
ticate the  instruments,  is  a  perfectly  good 
signing  to  satisfy  the  statute. 

In  Wilson  v.Beddard,  12  Sim.  28,  33, 
where  it  was  held,  that  if  a  testator,  who 
is  unable  from  illness  to  sign  his  will,  has 
his  hand  guided  in  making  his  mai'k,  it  is 
a  sufficient  signature  within  the  statute 
of  frauds ;  it  was  contended  that  the  law 
was  wrongly  laid  down.  The  vice-chan- 
cellor, in  reply,  said  :  "Next  it  was  con- 
tended that  what  the  learned  judge  said 


with  reference  to  tho  testator's  hand  bein;' 
guiili;d  when  he  made  his  mark  to  his 
will,  was  not  law.  The  judge  said  timi 
it  was  neeessary  that  the  will  should  be 
signed  by  the  testator,  not  with  his  n.iiiii', 
for  his  mark  was  suliicii'iit  if  made  liy  his 
lianil,  though  that  hand  might  lie  giiiiiiij 
by  another  ])erson  ;  anil,  in  my  tipinioii, 
that  ])roposition  is  correct  in  point  'it  luw. 
For  the  statute  of  frauds  rec|uires  tliiit  ;i 
will  should  bo  signed  by  the  testiitur,  or 
by  some  other  person  in  his  presence  aii'l 
by  his  direction  ;  and  I  wish  to  k?iuw  if  \ 
diiinii  man  who  could  not  write  were  to 
liold  out  his  hand  for  some  persini  t<i 
guide  it,  anil  were  then  to  make  his  iiiMrk, 
whether  that  would  not  be  a  sullieieiit  sii;- 
nature  of  liis  will.  In  order  to  constitute 
a  direiition,  it  is  not  necessary  that  luiy- 
thing  should  be  said.  If  a  testator  in  ni;ik- 
ing  his  mark  is  assisted  by  some  otlni  pri- 
son, and  aequie^cos  and  adopts  i'  it  is  jiht 
the  same  as  if  he  bad  made  it  wi  "loiit  any 
assistance."  (i\\  the  principle  of  ni^nnT, 
such  a  signing  would  also  be  good  iimlir 
the  4th  and  17th  sections  of  the  stiitiiti'. 

'  Kgerton  v.  Mathews,  6  Mast,  ao"; 
Smdt  V.  Lill,  9  Kast,  348;  Lavtliompr. 
b.yant,  2  Bing.  X.  ('.  73.''>;  liulklu.ii^ci', 
Crosby,  2  Kq.  ("as.  Ab.  33;  Seton  v.  .Shuli', 
7  Ves.  275  ;  Coh^s  v.  Trecothick,  !»  Vi's. 
250  ;  Tawnev  v.  Crowther,  3  Br.  Cli.  (as. 
Kil,  318;  Hatton  v.  (Jray,  2  Br.  Cii.  Cis. 
104;  Lord  Armond  v.  Anderson,  -J  linll.t 
B.  370  ;  Western  v.  Russell,  2  Ves.  &  11. 
192;  Kmmer.son  v.  Ifeelis,  2  Taunt.  38; 
Allen  V.  Bennett,  3  Taunt.  169;  .Sanmlii- 
son  V.  Jackson,  2  B.  &  1'.  238;  Cliiniiiimi 
V.  riummer,  1  B.  &  V.  N.  K.  "i^i  ;  I'owlt 
V.  Freeman,  9  Ve.s.  351;  Bowen  e.  .Morris 
2  Taunt.  387;  Knight  v.  Crocktonl,  1  Ksp. 
190.  In  Laythoar]!  v.  Bryant,  2  bin:;. 
N.  C.  at  p.  746,  Vaughan.J.,  points  mit 
and  disposes  of  a  miseonccption  wliieli  lib 
existed  a.s  to  the  holding  of  Wain  <'■ 
Warlters,  5  Ka.st,  10,  thus:  "That  ilwi- 
sion  never  turned  on  the  ground  that  tin: 


mutuality  of  a  contract  must  aiipear, 


lint 
only  that  the  note  or  meinoraiMliiiii  inii.-t 
show  the  consideration  as  well  a.s  the 
promise,  otherwi.se  all  the  ineonveiiieiii'M 
would  prevail  which  the  statute  \vas"iMnt 
to  obviate."     The  very  opposite  of  this  is 


^> 


m 


of  tho  stat. 
to  be  sii,Mn;(l 
act,  bartjjuiii, 
is  sutlicii'Ut, 
luvrg(!  !))■  the 
loto  or  mcm- 

or  parties  to 


^tor's  littinl  liciii;' 
liis  iimrk  In  lii> 
'.  jmlg"  Hiiiil  tliiii 
It'  will  sliouM  bi' 
)t  with  liis  11,1111V, 
it  if  luiiili!  by  liis 
iiiif,'lit  111;  {^uiilcij 
.,  in  my  (ipiiiimi, 

•t  ill  jioillt  ■>!  l;iw. 

,.s  rciiuiics  tliiit  ;i 
ly  tin!  ti'sliitor,  or 
I  his  prosciu'c  iiii'l 
wish  to  know  if  a 
not  writi!  witc  In 
•   some   jicrsnii  ti 
to  iiiiikf  Ills  murk, 
bo  a  sulliciiMil  si;;- 
ordt'i-  to  (•oiistitiit"' 
I'L't'ssiiry  tliiit  iiiiy- 
fa  testator  ill  iimk- 
l)y  some  otlii'i'pi- 
adopts;'    ilisju^t 
lulc  it  wi  "loiit  liny 
■inciplo  of  n;,'i'iKy, 
ilso  he  i;oO(l  lIliiliT 
IIS  of  the  stiitntc. 
ws,   6    Kiist,  30"; 
348  ;  Laytlioarpv. 
73.f;;   I'.uekliouv  I'. 
Xi;  Setoii  t'.  Sliiilu, 
Tree.othiok.  !»  Vcs. 
liov,  :5  Br.  Ch.  ('as. 
„y,  2  Br.  Cli.  Cas. 
Anderson,  '2  r-atl.^ 
is.sell,  2  Ves.  &  li. 
(■lis,  2  Tiiuiit.  38; 
unt.  Itii';  Samia.-!- 
'     238;  Ch:imiii"" 
N.  l\.  25-2  ;  l'o«;li' 
Boweii  ''.  M'"'"'' 
Crockl'onl,  1  ^P' 
.   Bryant,   2  lii"-' 
han.'.l.,  points  mH 
.nception  wlii''li  I''' 
Idiiif?   of  Wain  '•■ 
thus:   "Tliat  .1.Y1- 
,be  f;ronnd  tliat  tlif 
,  must  app'Mr.  '"!' 
inenioriiiiiluni  nn^t 
„,    as   well    as  tho 
the  ineoiivi'iiit'ni'M 
■  statute  was  "loaiit 
opposite  of  tins  is 
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JJiit,  as  there  is  no  contract,  barj^ain,  or  af^rocment  wiiliout 
niiitiiiility,  the  uiorc  fuct  that  a  written  note  or  niemorandinn  of 
tluit  wliicii,  on  its  face,  purports  to  be  a  contract,  in  which  the 
nanics  of  the  parties,  the  siibject-niatter,  and  tlie  consideration  are 
btati'd,  is  signed  by  one  whom  it  is  .sou<!;iit  to  ciiaroje  tliorennder, 
dues  not,  of  itself,  constitute'  a  contract,  and  will  not  l»e  sullicient, 
uuloss  it  be,  in  faci,,  a  note  or  inenitjranduni  of  a  contriU't,  Ixtrf/niny 
or  (tifreetncnt,  assented  to  by  both  of  the  parties  to  it,  to  bind  the 
jiarty  whom  it  is  s<night  to  charge. 

Hence  it  rcsidts  from  tliese  two  principles,  namely,  that  there 
can  Ik' no  contract,  bargain,  or  agreement  without  the  ai/i/mfatio 
viiHlliiin  ;  the  connetiHHs  ad  Hem',  the  meeting  of  minds;  and, 
that,  as  the  statute  only  requires  that  the  written  note  or  memor- 
andum of  the  contract,  bargain,  or  agreement,  must  be  signed  by 
the  party  or  parties  to  be  charged  therewith  or  thereunder;  that 
Kiicli  contract  can  only  be  enforced  by  showing  the  absent  to  it  by 
the  party  or  parties  seeking  to  enforce  it,  in  order  to  show  that 
theiv  is  a  contract  at  all ;  and,  second,  that  such  assent,  which, 
with  the  written  note  or  memoi'andiun,  shows  the  a(/i/re;/(itio  men- 
tium ;  the  conKe)iHU8  ad  idevi ;  the  mutuality;  can  be  shown, 
cither  by  the  writing  itself,  when  signed  by  both  the  parties,  or 
dehoi-if  the  writing  relied  on  to  charge  the  party  to  it  who  has 
signed  it;  and  that  this  evidence  aliunde  of  assent  may  be  cither 
hy  other  written  or  by  verbal  evidence.* 

In  Liiythoarp  v.  IJryant,^  where  it  is  held  that  the  consideration 
must  appear  in  the  writing,  but  that  tlie  assent  of  tho  other  party 


stated  in  Wood  on  Frauds,  fi.lS,  n.  2, 
thus;  "The  note  or  inemoraiiduin  of  tlie 
n^jreeiiieiit  for  the  .sale  and  piirelia.se  of 
lainls,  or  of  any  intere.st  in  or  eoiieeriiin<T 
tlieiii,  need  not  be  drawn  n\\  in  teehnieal 
laiiLina^'c,  or  in  words  of  foriii,  bid  there 
mit.ll  he  written  evidence  af  nii  in/ffreiidtii) 
mentiiitn,  or  mutual  nyreeinent,  on  the 
P'lrt  (if  the  vendor  and  juirelinser  to  sell 
and  Id  Inn/."  This  is  ojiposed  to  the  j)rin- 
ciple  of  all  the  above-eited  eases,  and  is 
not  law.  Tho  context  of  tho  almvo  quota- 
tion cli'iiily  show.s  that  tho  author  is  oon- 
fomiiliiii;  the  m}tliialittj,  which,  as  we  have 
shown  fully  in  our  last  preeediiifj  I'art, 
need  not  appear  in  ov  by  the  writini;,  with 
the  cimsi deration,  which  must  so  appear. 
I'avlev,  ,1.,  in  Saunders  v.  Wakefield, 
4  B.'&  Aid.  601,  relied  on  by  Wood, 
merely  points  out  that  there  must  be  a 
(onsidciation  stated  in  the  writing,  and 
makes  no  reference  whatever  to  the  ne- 
cessity of  the  mutuality  so  appearing, 
"liile  the  whole  ea.se,  and  the  numerous 
authorities  cited  on  p.  .597  et  scq,,  make  it 
ilear  that  the  mutuality  need  not  so  be 


sliown.  Tho  case  itself  merely  holds  that, 
uniler  tho  statute,  tlio  consideration  as 
well  as  the  proiniso  must  bo  in  writing, 
and  that  parol  evidence  of  the  considera- 
tion is  inadniissilile.  See  the  whole  ques- 
tioii  fully  discussed  in  our  last  jireceding 
Tart.  .\iid  see  Smith  v.  Neale,  2  C.  B. 
N.  s.  67. 

1  In  Dykers  v.  Townsend,  24  N.  Y. 
.')7,  .M*,  the  view  was  expicH.sed  that  to 
make  a  contract  for  tho  sale  of  goods 
bindiii!,'  under  the  statute,  the  note  or 
memorandum  in  wi  Iting  should  be  signed 
by  both  of  tho  jiartios  to  the  ':i)iitract. 
But  ill  tho  later  ease  of  Justice  v.  Lang, 
42  N.  Y.  4!>.'5,  501,  the  sounder  view  was 
taken,  in  aceoiilan(;o  with  the  previously 
well-established  law,  that  it  was  only  ne- 
cessary to  be  signed  fiy  tho  jiarty  to  be 
charged  thereby.  Tliis  has  always  been 
lield  the  law  in  the  courts  in  the  State  of 
New  York  itself.  See  Clason  v.  Merritt, 
14.Tohii.s.  484;  Ballard  v.  Walker,  3  , Johns. 
60;  lioget  V.  Merritt,  2  Caines,  117;  Davis 
V.  Shields,  26  Wend.  341. 

2  2  I'.ing.  N.  C.  735,  743. 
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to  the  contract,  which,  with  the  written  note  or  memorandum  of 
the  contract  relied  on  by  the  party  seeking  to  enforce  it,  makes  the 
agreement,  the  mutuality;  Tindal,  C.  J.,  says:  "There  lias  been 
a  little  confusion  in  the  argument  l)etween  the  eormderation  of 
an  agreement  and  mutuality  of  claims.  It  is  true  the  consideru- 
tion  must  appear  on  tiie  face  of  the  agreement.  ...  1  lind  no  ciisc, 
nor  any  reason  for  saying  that  the  signature  of  both  parties  is  that 
which  makes  the  agreement.  The  agreement^  in  truth,  is  made  he- 
fore  any  signature.''''  And  where  the  agreement  is  not  the  result 
of  correspondence,  or  of  a  written  proposal,  subsequently  assented 
to,  such  is  usually  the  case.  But  this  "  agreement"  must  always 
exist,  or  there  is  no  bargain  or  contract.^ 

In  Allen  v.  IJennct,^  there  was  a  note  or  memorandum  of  the 
contract  signed  by  the  sellers  of  goods,  but  not  by  the  l)uyer, 
whoso  name,  as  purchaser,  did  not  appear  in  the  writing.  While 
it  was  held  that  this  want  might  be  supi)lied  by  the  subsequent 
letters  of  the  sellers,  it  was,  in  effect,  conceded  and  hold,  tluit  the 
assent  of  the  purchaser  might  be  shown  by  other  evidence  than 
that  of  the  written  note  or  memorandum  of  the  contract;  such 
assent  being  necessary  to  constitute  a  contract.  Tlius,  Lord 
Mansfield  says  :  "  The  objection  is  not  that  there  is  no  assent  of 
the  plaintiff,  but  that  it  docs  not  appear  by  the  memorandr.:ii  who 
the  buyer  was."  And  again,  "  The  defendant's  counsel  distin- 
guishes between  an  order  and  an  agreement  to  buy  ;  but  if  I  go 
to  a  shop  and  order  goods,  do  not  1  agree  to  buy  them  ?  The  ob- 
jection is  that  {\\Q  name  of  the  buyer  does  not  appear  in  this  bdok, 
but  if  it  sufficiently  appears  that  a  sale  was  agreed  on,  I  see  no  ob- 
jection why  it  should  not  be  made  out  what  was  the  name  of  the 
buyer  by  the  writing  of  these  very  defendants.  ...  It  was  then 
objected  that  one  party  who  has  not  signed  is  not  bound,  1-  it  the 
fact  was  the  sani'j  in  the  cases  of  Egerton  v.  Mathews,'^  and  Cham- 
pion ('.  i'lummor,'*  and  the  objection  was  never  taken  in  oitlni'  of 
these  cases ;  but  the  whole  of  this  case  sujiposos  that  the  plaiutilT 
had  agreed.  Suppose  he  ?ias  not  contracted  hg  writing,  he  hux  tnj 
parol.^^  And  the  contract  was  sustained  against  the  sellers. 
Heath,  J.,  concurred  with  the  views  expressed  by  Lord  ^LmsrH'ld. 
and  said  that  it  had  been  decided  that  a  void.ible  pi-omisi;  is  a  suf- 
ficient consideration  for  a  promise. 

So,  in  Shortrede  v.  Cheek,''' where  the  note  in  writing,  signed  by 
defendant,  referred  to  a  note  to  be  withdrawn,  the  withdraw  in;:' of 
which  was  the  consideration  for  the  defendant's  promise  in  the 


>  St'c  per  IJosanquet,  J.,  2  Bing.  N.  C. 
747  ct  seq. 

a  3  Tauut.  169. 


«  6  East.  307. 

M  It.  &  P.  N.  H.  252. 

»  1  A.  i  E.  57. 
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writing ;  Parke,  J.,  in  his  judgment,  said  :  "  The  consideration 
beini^  executory,  the  {ilaintiff  is  to  show  that  he  has  fufilled  it,  and 
for  tiiat  purpose,  must  of  necessity  prove  by  parol  evidence  that 
the  note  withdrawn  by  him  was  the  thing  meant  by  the  agree- 
ment." Here  the  consideration  for  the  promise  sutlicieutly  ap- 
peared by  the  writing,  but  the  accepting  (assenting  to)  and  acting 
on  it  were  shown  by  parol. 

Tlie  matter  is  dealt  with  in  Warner  v.  Willington.^  There,  one 
of  the  grounds  of  a  demurrer  to  a  bill  for  s|)ccilic  performance 
was  that  the  nofe  or  memorandum  in  writing,  under  the  fourth 
suction  of  the  statute,  was  not  a  mcmoranduDi  of  (fgrecmrnt,  but 
only  of  an  offer  or  proposal,  which  the  defendant,  who  had  signed 
the  writing,  retracted  before  it  was  accepted  by  the  plaintiff.  Tiic 
coiu't  said:  "Now,  there  is  a  clear  distinction  between  a  memor- 
andum of  offer,  and  a  memorandum  of  atjixement.  In  the  case  of 
an  offer,  no  doubt  *^he  party  signing  it  may  at  any  time  before  ac- 
oeiitance  retract,  but,  if  it  be  an  agreement,  though  signed  by  one 
party  alone,  he  cannot  retract  at  his  pleasure,  but  all  he  can  do  is 
lo  call  upon  the  other  party  to  'iign  or  rescind  the  agreement.  A 
moimi'diidum  of  aijrcement  suppuito.s  that  the  tivo  parties  have  ver- 
hall//  made  an  actual  contract  tvith  each  other  ;  and  when  the  terms 
of  mch  contract  are  reduced  into  writin;/  and  si<ined,  that  is  suffi- 
cient to  hind  the  party  si<jnin<j  ;  but  if  the  memorandum  is  of  an 
offer  only,  that  assumes  that  there  has  been  no  actual  contract  be- 
tween the  parties.  .  .  .  This  raises  another  question,  viz.,  whether 
acceptance  can  be  by  parol  without  writing,  and  it  is  singular  that 
I  cariiiot  find  any  case  in  which  it  is  determined  that  parol  accept- 
ance of  a  written  proposal  is  suflicicnt.  JJut  I  tliink  upon  princi- 
ple that  parol  accei)tance  would  be  sullicient,  because  when  one 
party  has  signed  a  writteu  proposal,  and  the  oil'.or  exi!ie:-..^iy  ac- 
cepts it  by  parol,  —  as  if  he  says  in  express  terms, '  i  accept  the 
proposal,'  — it  appears  that  it  reduces  it  to  a  case  of  parol  aji^ee- 
mclit  fomc  to  between  the  parties,  and  a  memorandum  of  the  aijree- 
nifiit  xiijned  hi/  one,  in  which  case  it  is  clear  that  the  signatuve  of 
one  party  is  sufficient  to  bind  him,  although  the  other  has  nefc 
signed.'" 

In  this  case,  it  was  assumed,  on  this  reasoning,  th.at  a  wriiten 
prop'  sal  may  ' .  '  ccepted  by  parol,  so  as  to  make  it  binding  as  au 
fitrreeinent  on  tlie  party  wlio  has  signed  it;  but  it  was  lield  that 
Mich  acceptance  ninst  be  unambiguous  and  unconditional,  —  that,  in 
fact,  tliero  must  bo  clear  evidence  of  the  acceptance  of,  or  assent 
to.  ill  actual  contract  sought  to  be  enforced  against  the  party 
who  has  signed  the  note  or  memorandum  in  writing.     But,  in 

»  3  Drew.  ['12,  631. 
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Gibbins  v.  The  N.  E.  Met.  Asylum  District,^  where  the  defendants' 
agent  wrote  the  plaintiff's  agent  an  offer  of  ,£3000  for  a  specified 
property,  to  which  the  plaintiff's  agent  replied  "  We  accept  your 
offer ;  "  adding,  with  reference  to  an  enclosed  memorandum  in 
writing,  embodying  in  more  formal  words  "  the  tertm  of  the  .said 
contract.,''^  "  If  you  approve  of  the  enclosed,  sign  the  same,  and  on 
receipt  of  the  deposit,  we  will  sign  you  a  copy  ;  "  it  was  held  that 
there  had  been  a  sufficient  acceptance  of  the  contract  by  the  plain- 
tiff to  bind  the  defendants.^ 

In  Smith  v.  Ncale  ^  it  was  expressly  held  that  a  written  jjro- 
posal,  containing  the  terms  of  a  proposed  contract,  signed  by  the 
defendant,  and  verbally  assented  to  by  the  plaintiff,  is  a  sutliciont 
agreement  within  the  fourth  section  of  the  Statute  of  Frauds.  In 
this  case  there  was  a  note  in  writing  of  the  contract,  signed  by 
the  defendant,  and  orally  accepted  by  the  plaintiff.  The  court 
held,  following  the  opinion  expressed  by  Vice-Chancellor  Kindei's- 
Icy,  in  Warner  v.  Willington,''  that  a  proposal  signed  by  the  per- 
son to  be  bound,  and  verbally  accepted  by  the  person  to  whom  it 
is  made,  is  a  sufficient  agreement  to  satisfy  the  statute. 

In  Coleman  v.  Upcot,*^  Lord  Keeper  Harcourt  "  decreed  defend- 
ant to  perform  this  agreement,  for  that  it  was  directly  within  the 
Statute  of  Frauds,  as  being  an  agreement  signed  by  the  party 
to  be  charged  with  the  same,  and  there  was  no  need  of  its  !)einif 
signed  by  both  parties  ;  and  plaintiff  by  his  bill  had  submitted  to 
perform  his  jiart  of  the  agreement.  This,  though  it  was  not  at 
first  a  contract,  but  conditionally  only  if  the  other  would  accept 
it ;  yet,  when  the  other  had  accepted  of  it,  it  was  all  one."  *^ 

In  the  Liverpool  Borough  Bank  v.  Eccles,"  J.  «fe  Co.  being  in 
debted  to  the  plaintiffs,bankers;the  defendants,  by  a  writin^■  ex 
pressed  to  be  made  between  the  plaintiffs  and  defendants,  in 
consideration  of  the  agreement  thereinafter  contained  on  hcliidf 
of  the  plaintiffs,  agreed  that  they  would  pay  all  moneys  wliioh 
then  were  or  at  any  time  should  be  due  from  J.  &  Co.  to  the 
plaintiffs,  not  exceeding  £35,000,  by  instalments  of  ,£3000  a  year 


1  11  Beav.  1. 

'■'  Ami  see  Skinner  v.  McDonall,  1 
De  G.  it  Sin.  265;  Kennedy  v.  Lee,  3  Aler. 
455;  Fi)\vle  v.  Freeman,  t)  Ves.  351;  Mor- 
gan V.  Halford,  1  Sm.  &  G.  101,  106  ; 
Abbott  V.  Sworder,  i  Ue  G.  &  Sui.  448, 
458;  Wood  v.  Midf,'ly,  5  De  G.  M.  .t  G.  41, 
45  ;  Prince  v.  Priiiee,  L.  U,  1  Ei|,  tOO, 
493;  Dunlop  v.  Hif^sins,  1  II.  I..  Cas. 
381,  394;  Adams  v.  Lind.sell,  1  P..  &  Aid. 
681;  '"ountess  of  Dunmore  v.  Alexander 
9  Slia.v  &  Dun.  190  ;  Head  v.  Digffon,  ti 
M.  k  Hy.  97;  Thomas  v.  Deering,  1  "Ceen, 
729 ;  The  Liverpool  Borough  Bank  v.  Ec- 


cle?,  4  H.  &  N.  139  ;  Baumann  r.  Janus, 
L.  n.  3  Ch.  503  ;  Cave  v.  Hastiiiizs,  7  Q. 
B.  Div.  125  ;  Long  v.  Millar,  4  C  I'.  Div. 
450  ;  Charlewood  "r.  Duke  of  B.dlor.l,  1 
Atk.  497;  Ogilvie  v.  Foljanibe,  ;j  iUr. 
63,  61. 

^  2  C.  B.  N.  s.  67. 

*  3  Drew.  532. 

6  2  Ell.  Cas.  Ab.  45. 

*  See   Coydell  v.  Driimnioiid,  11  Kist, 
".1:  Donellan  v.  Head,  3  B.  k  Xd.  S'Ji; 

UUerry  r.  Hemiiig,  4  Ex.  631. 
'  4  H.  &  N.  139. 
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for  five  years,  and  two  subsequent  annual  instalments  of  £10,000; 
and,  in  consideration  of  the  above,  tlie  i^'aintifl's  agreed  that  they 
would  not  charge  more  than  5  per  cent,  interest  to  J.  k  Co. ;  and 
when  all  debts  of  J.  &  Co.,  except  £15,000  should  have  bcun  paid, 
would  grant  them  a  full  release.  This  agreement  was  signed  by 
the  defendants,  and  handed  by  them  to  tlie  pUiintilTs,  who  had 
pressed  for  it.  The  plaintiffs  had  acted  upon  it,  but  never  exe- 
cuted it.  It  was  held,  that  the  agreement  was  binding  upon  the 
defendants,  notwithstanding  that  it  had  not  been  executed  by  the 
plaintiffs.^ 


1  IVllnck,  C.  B.,  said:  "In  Warnor  «;. 

Williiijiton,  3  Drew.  623,  Vice-Chaiicollor 
Kiiuk'isky  adopts  the  doctiiue  that  wliere 
theiv  is  a  uroposal  signed  by  the  iieisoii 
••\\'".  uod  tu  be  bound,  and  accepted  by 
•  -^f  moiitli,  it  is  sudiiieiit.  If  tlie 
i  '■•■  „  had  raised  more  doubt  in  our 
1.  I'l.s  we  shouUl  have  been  bound  by  the 
.ii.ujvities,  and  it  would  have  been  iieces- 
.i;ii\  liir  the  defendants  to  have  recourse  to 
a  Lourt  of  error  to  alter  the  rule  which  has 
kill  laid  down.  So  far  as  the  case  rests 
on  ilie  Statute  of  Frauds  the  defendants 
are  concluded  bv  authority.  In  C'hanipica 
!■.  riuiiiiiier,  1  B.  Ac  r.  N".  K.  2:A,  thougli 
mic  would  have  sujiposed  that  the  ajjree- 
1111  111  was  intended  to  be  mutual,  the  court 
lu'M  Uiat  if  a  jiarty  agrees  in  writing  duly 
'ii,'iicd  to  buy,  the  agreement  of  the  other 
liaity  to  sell  being  by  word  of  mouth,  the 
Ii.iity  agreeing  to  buy  is  bound,  though 
the  agivcnient  would  not  have  Wen  en- 
fiucuahle  against  tlit  I'ther."  And  Martin, 
ii. ;  "  If  I  were  ;  •.^  -f  the  same  opinion  I 
>liinilil  feci  iiiys'  r  bound  by  Laythoarp  v. 
Biyant  2  Biii?  .  ^.  ('.  T^fi.  The  doctrine 
iif  that  ea.s»  b  s  be  -  recently  recognized 
in  Siuitli  t.  Kills  -i  '\  B.  N.  s.  67,  and 
can  only  be  npt-i.  b  nl  in  ii  court  of  error. 
Tile  presumi  tioi)  ;  ihat  tids  document, 
having  been  signe>.  v  '.  baiidi'd  to  the 
Kink,  was  intended  lo  be  binding.  In 
Sh('|i]ar(rs  Touchstone,  'J85,  it  is  said  : 
Ml'  l.iinls  be  limited  to  a  man  by  way 
of  Use,  or  granted  immediately  by  feolf- 
nitiit,  gift,  grant,  or  release,  or  goods  or 
iliattcls  be  given  or  granted  to  a  man,  in 
these  cases  the  things  granted  shall  lo 
saiil  to  be  in  the  jiarties,  and  the  granc 
jjiioil,  before  notice  and  agreement,  and 
until  disa-  nnnt.  Tiie  law  presumes 
that  eveiv  s'l  of  is  for  the  benefit  of  the 
|iaitv,  ail ;.  ..'■\ 
IS  shiiwti,  :  u;  • 
fjrant.'  That  is  die  geiiend  rule.  I*"  the 
ili'fciKlaiits  had  chosen  when  the  ag.eo- 
luiMit  w  IS  luiiided  to  the  bank  to  say  that 
It  should  nut  be  binding  unless  siiiiied  by 
K>tli  narties,  they  might  have  done  so. 
Hut  there  is  nothing  that  leads  to  the 


f  re,  until  the  contrary 
■Ui  !  greenient  to  the 


presumption  that  such  was  their  inten- 
tion. In  a  recent  case,  where  a  prouna- 
sory  note,  to  be  executed  by  two  sure- 
ties, was  signed  only  by  one,  I  left  it 
to  the  jury  to  say  whether  the  nature 
of  the  transaction  did  not  show  that  the 
understanding  was  that  the  surety  who 
executed  was  not  to  be  liable  unless 
both  signed.  But  that  is  a  dill'erent  mat- 
ter." And  ChaiMiell,  B. :  "I  agree  that 
the  rule  must  be  discharged.  Suppose 
that  the  plea  had  simiily  stated  that  the 
agreenieiit  was  not  signed  or  executed,  it 
would  have  been  open  to  demurrer  on  the 
grounds  disclosed  in  I.aythourp  v.  Bryant, 
2  Bing.  N.  C  735.  The  decisions  in  that 
case^uid  iSmith  v.  Neale,  2  C.  B.  N.  s.  67, 
are  binding  upon  us.  That  dispo.ses  of 
the  (|Uestion  upon  the  statute  of  frauds. 
But  was  the  guarantee  not  otherwise  agreed 
to  in  fact.  I'uunsel  aigueil  that  the  un- 
derstanding was  that  the  instrinuent  was 
not  to  be  deemed  eoni]il(te  until  it  was 
signed.  If  I  agreed  with  him  I  should 
think  that  the  plea  was  made  out.  But 
it  does  not  follow,  because  the  parties  an- 
tiOipated  that  the  bank  wiiuld  sign,  that 
the  instrument  is  not  binding  without 
such  signature.  The  bank  hr.s  acted  upon 
the  instrumet;t,  and  that  is  enough." 

'I'he  same  ]i|inriple  was  laid  down  by 
Lord  Ciauworth  in  Meyiiell  v.  Surtees, 
1  Jur.  N.  s.  737,  in  tlistingui.shing  be- 
tween an  oifer  and  an  agreeinent,  thus  : 
"  There  is  no  doubt  that  it  [('.  c,  the  pajier 
signed  by  one  of  the  parties]  does  not  pur- 
port to  be  a  contract  upon  the  face  of  it. 
It  is  a  mere  oiler  that  they  will  give  way- 
leaves  upon  celtaili  specilied  tilllls  ;  and  if 
the  partus  to  whom  that  oiler  was  oaide 
liad  acce|ited  il,  and  said,  'We  agree  to 
that,'  or  it  they  had  done  so  by  writing, 
or  had  without  writing,  byword  of  mouth, 
said,  'We  will  act  upon  it,' and  had  taken 
it,  no  doubt  this  court  might  have  treated 
that  as  a  contract  ;  but  an  oiler  is  a  very 
diti'erent  tliinu'.  When  I  oiler  anything 
to  a  iiersoii,  what  I  mean  is,  I  will  do  that 
if  you  choose  to  assent  to  it,  meaning,  al- 
though it  is  not  so  e.\[iiessed,  il  you  choose 
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It  was  held  in  The  Mayor  of  Lyme  Regis  v.  Harley  ^  that  tho 
acceptanee  of  a  grunt  may  impose  a  binding  oljligation.  And 
Stolies  V,  Cox  2  and  Wheelton  v.  Ilardisty^  show,  in  effect,  that 
if  the  intention  is  that  tlie  document  shall  first  be  executed 
by  both  parties  to  make  it  binding  on  either,  the  parties  must 
make  it  so  in  distinct  terms. 

Tlie  point  decided  by  Smith  v.  Neale,*  and  which  was  followed 
in  the  Liverpool  Borough  Bank  v.  Eccles,^with  reference  to  wliich 
point  Kiiidersley,  V.  C,  in  Warner  v.  Willington,''  says :  "  1  can- 
not liud  any  case  in  which  it  is  determined  that  parol  acceptance 
of  a  written  propfjsal  is  sulficient,"  was  really  decided  in  an  old 
case  reported  in  Viner's  Abridgment^ 

In  this  case  the  defendant  made  an  offer  in  a  letter  addressed 
to  the  plaintiff,  to  •''  ]■•"  n  his  right  to  certain  tithes,  stating  tiiat 
unless  the  plaintiff  v  take  them  upon  the  terms  named  in  the 

letter,  the  defendant  v,  :ld  not  part  with  them.  This  letter  was 
taken  by  the  defendant's  son,  with  two  other  persons,  to  the  plain- 
tiff, and  as  soon  as  the  j)laintiff  had  perused  the  letter,  he  verbally 
accepted  the  terms,  and  the  son  went  home  and  conununioated 
the  fact  to  his  father.  "  The  lord  keeper  decreed  the  defendant 
to  perform  this  agreement,  for  that  it  was  directly  within  the 
Statute  of  Frauds,  as  being, an  agreement  signed  by  the  party  to 
be  charged  with  the  saine,  and  there  was  no  need  of  its  beinji' 
signed  by  l)oth  parties,  and  the  plaintiff  by  his  bill  hath  submitted 
to  perform  what  was  required  of  his  part  to  be  performed.  If  a 
man,  being  in  company,  makes  offers  of  a  bargain,  and  then  writes 
them  down,  and  signs  them,  and  the  other  party  takes  tboni  np, 
and  prefers  his  bill,  this  shall  be  a  good  bargain,  and  the  party 
shall  be  compelled  to  a  specific  performance  of  it.  This,  tho!i<;!'i  it 
was  not  at  first  a  contract,  but  conditionally  only  if  the  other 
would  accept  of  it,  yet  when  the  other  had  accepted  of  it,  it  was 
all  one,  and  the  defeiMlant  intended  it  so  by  his  sending  his  son 
with  the  letter,  and  two  persons  besides." 

The  authority  of  this  case^  was  recognized  in  the  latest  Endisli 
case  on  the  subject,^  where  it  was  again  held,  that  a  proposal  in 
writing,  signed  by  tho  party  to  be  charged,  and  accepted  Ity  parol 
by  the  party  to  whom  it  is  made,  is  a  sufficient  memorandum  or 
note  of  an  agreement  to  satisfy  the  statute.^^ 


to  assent  to  it  in  a  roasonnble  time. 
WliethiT  that  is  ex|)ressn(l  or  not,  such  an 
offer,  I  should  suy,  undoubtedly,  even  at 
any  time,  if  it  is  not  jiromptly  accepted, 
is  evidently,  from  the  nature  of  things, 
revoeal)le." 

1  1  l?ins.  N.  C.  222. 

»  1  II.  A:  N.  .')33. 

»  8  E.  &  B.  232. 


♦  2  C.  B.  N.  s.  67. 

6  4  H.  &  N.  139. 

»  3  Drew.  523. 

'  Colenmn  v.  IJpcot,  2  Vin.  Ah.  .127 ; 
MS.  Rep.  Hillary  Vac.  ,')  Ann.  A.  n.  170:). 

8  Miseited  ♦iiere  as  Colei;raVf  r.  I'lu'nt. 

»  Heuss  V.  Picksli.y,  L.  I!.  1  Kv.  :;)-'. 

^^  Willes,  J.,  in  dcliveriiif,'  the  ju.l,i,'m('iit 
of  the  court,  said :  "  In  point  ol  kiw  what 
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The  same  sound  doctrine  as  is  established  by  tlie  forct^oing  au- 
thorities was  also  recognized  and  acted  on  in  Ohio,  in  Tiiuyer  v. 
Luce,^  where  none  of  the  English  authorities  on  the  subject  were 
alluded  to,  and  where  neither  court  nor  counsel  scon,  to  have  been 
aware  of  their  existence.^ 

Ill  Hinirod  Furnace  Co.  v.  The  Cleaveland,  <tc.  R.  R.  Co. ,3  the 
same  court  laid  d(nvn  the  doctrine  to  the  same  elYeet,  thus:  "A 
written  proposal,  containing  the  names  of  the  contracting  parties 


was  till'  I'll'fot  of  this  assent  >  I'uttinj;  lor 
tiu  iiiiiiiiciit  till.'  sliitutu  of  t'nuiils  out  (if 
till'  (|iu'.^tii)ii,  no  ini|iiii'y  would  hu  iiiiulu 
as  to  till'  [Hfcisc  tiiiii'  at  wliiuli  tlif  diU'cr- 
eiit  [arts  of  oim  sin^k'  ti'unsiiL'tion  t(jok 
]ilaL'('.  Thij  (HU'stion  would  !«',  Was  it  or 
was  it  nut  oiif  transaction,  and  was  an  as- 
si'iit  cuutaiiicd  ill  it  ?  ami  in  this  case  we 
arc  of  opinion  that  the  tiansaetion  was 
one,  and  did  contain  an  assent.  But  the 
statute  of  frauds  introduces  a  new  ele- 
ment, lieeau.se  it  makes  it  neee.s.sary  by 
.s'.'etioii  4  that  an  agreement  not  to  be  per- 
foriiie.l  by  either  [laity  within  a  year  must 
be  in  wiitiiif?,  sifjned  by  the  party  to  be 
chaif,'i'd  therewilii.  Now  all  that  was 
.sij;ued  here  was  not  a  formal  ai,'reement, 
liilt  a  iMoposal  on  one  side,  and  there  was 
an  asM.Mit  to  that  jirojio.sal  on  the  other. 
All  dillieulty  as  to  the  terms  of  the  |iro- 
jicsal  is  out  of  the  ease.  It  contained  the 
names  of  the  jiai'tie.s  and  all  the  teriii.s  by 
lefiU'eiice  to  the  letter  of  Septemlier  8, 
wliirh  must  be  taken  to  be  recited  in  the 
letter  ( f  the  I'th.  The  only  question  is, 
whethi'r  it  is  sullicient  to  satisiy  the  stat- 
ute that  the  [larty  should  siL'u  wiiat  he 
]iro]iiises  as  ai.  :;^icenient,  and  that  the 
utiier  part}'  should  id'terward.s  a.s.seiit  witli- 
o'atwritiiii;  to  the  jiroposal  ?  As  to  this  it 
is  (leal ,  both  on  rea.soniiij;  and  authority, 
that  the  proposal  so  sifjned  and  assented 
to  cliic^  beeome  a  memorandum  or  note  of 
an  nirieciiieiit  within  the  4th  section  of  the 
statute" 

^  22  0\\\r,  St.  62,  7.'). 

^  111  the  Ohio  ease,  Mi'Ilvaine,  J.,  in 
deliverinj;  the  judgment  of  the  court, 
says;  "Wo  think  tliat  a  distiiietion  may 
well  be  tiiken  bet'.veeii  an  instrument  of 
writiiii;  in  the  usual  form  of  a  deed  of  eon- 
veyaiK'e  which  has  never  been  clelivered 
for  any  jmrpose,  or  which  has  been  de- 
livered tor  the  purpose  of  transl'erriiii^ 
title,  ii;id  a  like  instiumeiit  which  has 
been  delivered  merely  as  an  evidence  of 
an  exei!utory  contract,  or  as  evidence  in 
part  of  such  contract.  The  distinction 
fxi.st.s  in  the  ditrerence  of  intention  with 
which  the  acts  were  performed,  and  the 
trill'  iiitc'i^  in  either  ease  nuist  be  deter- 
"lini'd  iiy  th"  circumstances  of  the  act,  — 
by  the  r<s  ijesia:    It  is  perfectly  clear  that 


such  an  instrument  delivered  by  the  ap- 
parent j^raiitor  to  the  ap|iarent  ;,'iantee, 
under  such  circumstances  as  rejiel  the 
conclusion  that  a  transfer  of  title  was  in- 
tended, is  inoperative  as  a  conveyance. 
And  it  appears  to  me  to  be  just  as  dear 
that  the  like  delivery  of  sucli  an  instru- 
ment, under  circumstances  which  show 
an  intention  to  make  a  pro]iositioii  to  sell 
the  property  therein  desciilicd,  on  the 
terms  therein  written,  is  a  lejiilimati;  and 
proper  way  to  ne<,'otiat(^  a  contract  of  sale  ; 
and  instantly  that  the  terms  thus  pro- 
posed are  accepted,  the  contract  of  bar- 
gain and  sale  is  conijilete;  not  executed 
in  fact  by  transfer  of  title,  but  executory, 
and  evidenced  by  writinj;  si^'iicd  by  the 
vendor,  within  the  meaning  of  the  statute. 
Nor  does  it  matter  in  whose  ]ios.se.ssion 
the  instrument  may  afterwards  be  placed. 
The  executory  contrai't  is  siibsistinj,',  and 
will  continue  to  In:  valid  and  binding 
upon  the  parties  until  mutually  rescinded 
or  consummated.  Such  is  the  case  under 
consideration.  The  dei'd  was  siyiied  by 
the  defendant  below,  and  delivered  to  the 
plaintiffs,  not  as  a  conveyance  of  title,  but 
as  an  evidence  of  their  executory  contract 
of  bartrain  and  sale.  It  is  tl'ue,  the  jnoof 
of  the  delivery  of  the  instninient,  and  the 
acceptance  of  its  terms  by  the  phiinlitfs, 
was  made  by  jiarol  testimony.  To  the 
admission  of  such  testimony  for  such  pur- 
poses we  see  no  objection.  Tlie  statute 
reipiires  written  evidence  of  the  agreement 
to  the  extent  of  charging  the  defendant. 
Beyond  that,  the  statute  does  not  indicate 
the  nature  of  the  evidence  rei|uired.  And 
there  is  no  reason  why  the  rule  rei(uiring 
written  evidence  should  be  exteiiiied  be- 
yijiid  the  terms  of  the  statute.  It  must 
be  observed  that  the  signature  of  the  de- 
fendant  only  is  reiiuired,  and  it  must  be 
further  observed  that  verbal  contracts 
touching  the  subject-matter  of  the  stat- 
ute are  not  declared  to  be  void.  It  fol- 
lows, therefore,  wo  think,  that  jiarol  testi- 
mony may  bo  admitted  for  the  purpose  of 
showing  that  the  |ilaintitf  agreed  to  and 
concurred  in  the  terms  of  the  writing  re- 
lied upon." 

«  22  Ohio  St.  451. 
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and  all  the  terms  of  the  proposed  agreement,  signed  by  the  pro- 
ponent or  by  some  other  person  thereunto  by  him  lawfully  author- 
ized, when  accej)ted  and  assented  to  by  the  party  to  whom  the  suiiie 
is  made,  is  sullicient  to  take  an  action  against  the  propouont, 
founded  thereon,  out  of  the  operation  of  the  Statute  of  ''"raiKls. 
And  the  delivery  of  such  instrument  as  a  proposal,  and  tlio 
acceptance  tiiereof,  and  assent  thereto  by  the  party  to  whom  it 
is  made,  may  be  proved  by  parol  testimony." 

Ives  V.  Hazard  ^  also  holds  that  where  there  is  a  writing  signed, 
nndi!r  the  statute,  by  the  party  to  be  charged,  the  assent  to  the 
contract  may  be  shown  by  evidence  aliuiulc.'^ 

In  fact,  all  the  cases  which,  lilvc  Ives  v.  Hazard,'''  hold  the  clear 
doctrine  that  the  statute  is  satisfied  by  a  note  or  menioranduni  ia 
writing,  signed  by  the  party  to  be  charged,  in  effect  hold,  that  the 
assent  to  the  contract  by  the  other  party  to  it,  whom  it  is  not 
sought  to  charge,  may  be  shown  by  parol.* 

But,  as  we  have  stated,  notwithstanding  the  writing  is  sufficient 
to  satisfy  the  statute  as  against  the  party  to  be  charged,  m\\vr-^ 
there  has  been,  in  fact,  an  assent  by  the  other  party,  as  there  is 
no  mutuality,  there  is  no  contract.  Thus,  in  Mozley  v.  Tiniclor,^ 
the  defendant  signed  a  guarantee  to  the  following  effect :  '*  Mr.  F. 
informs  me  that  you  are  about  publishing  an  arithmetic  for  him 


1  4  U.  I.  14. 

2  The  court  thero  said:  "Now,  tliero 
is  hero  jirovt'd  a  contract,  or  iiiciuoraiuhiiii 
of  a  contract,  in  writinj^,  which  is  signed 
by  tlic  party  here  sougiii,  to  be  cliaij^ud 
therewith.  It  is  objected  that  tlie  menio- 
randuni is  not  signed  by  the  other  party 
to  the  contract ;  but  we  do  not  deem  it 
necessaiv  that  it  should  be  signed  other- 
wise than  by  tlie  jjarty  to  be  charged 
therewitli.  Ordinarilj-,  in  matters  not 
atl'ected  t)y  the  statute  of  frauds,  a  con- 
tract, if  it  be  i)n)ved,  must  be  held  bind- 
ing on  both  ])arties,  though  it  be  not  in 
writing  or  signed  by  eitlier  party.  In 
reference  to  a  contract  for  the  sale  of  land, 
the  statute  rei|uires  that  it  shall  be  in 
writing,  and  signed  by  the  jiarty  to  be 
cliarged  therewiih,  in  order  to  authorize 
an  action  upon  it.  This  is  all  that  the 
statute  reipiires.  Authorities  are  cited 
to  support  tile  projiosition  that  it  is  not 
necessary  that  both  parties  should  sign 
the  contract.  lint  the  point  does  not 
need  to  be  sustained  by  authorities.  The 
statute  plainly  does  not  re(iuiru  it." 

»  4  U.  I.  14. 

*  See  further.  Ilatton  v.  Grey,  1  Eip 
Cas.  Ab.  21 ;  Kowle  r.  Fn^enian,  It  Ves. 
351;  Seton  v.  Sl:idc,  7  Ves.  '2ti5  ;  Donell 
r.  Dow,  1  Y.  &  C.  3.-.5  ;  Flight  v.  Bol- 
laud,  4  Kuss.  2i)8 ;  Liiythoarp  v.  Bryant, 


2  Hing.  N.  C.  735 ;  Lord  Ormoiul  v. 
Anderson,  2  I]all  &  15.  370  ;  Allen  v.  Beii- 
iiet,  3  Taunt.  17i! ;  Western  r.  Knssell,  3 
Ves.  &  B.  187;  Stratford  v.  lioswortli,  i 
Ves.  &  B.  3U;  lluddlcstone  i'.  Briscoe,  U 
Ves.  f)83  ;  Tawney  c.  Crowther,  3  Br.  t '.  C. 
ICl,  318;  Saunderson  v.  Jackson,  2  H.  &, 
V.  238  ;  Chanipion  v.  rinnimer,  1  IS.  &  1'. 
N.  li.  2,">2  ;  Hodgson  y.  i.e  Bret,  1  t;aiii|i. 
233;  I'hillimore  v.  ISarry,  1  Caiiip.  .'(13; 
Kgerton  ('.  Mathews,  G  Hast,  W7:  Stadt 
V.  iiill,  !)  luist,  348  ;  ('oo|ier  v.  Sinitli,  15 
East,  103  ;  Schneider  v.  Norris,  '_'  .M.  .^ 
S.  28(5;  Kent  v.  Huskinson,  3  B.  A  P. 
233;  Jackson  r.  Lowe.  1  Biiig.  !»;  ivii- 
worthy  V.  Schofield,  2  B.  .t  ('.  SU.'i ;  (Iim 
V.  Lowell,  7  Gray,  33  ;  Tufts  v.  I'lyiiioiith 
Gold  Milling  Co',  14  Allen,  407;  Sanlmru 
v.  Flagler,  !<  Allen,  470;  .lohnson  r.  Trin- 
itv  Gliiirch  Society,  14  AUni,  123;  Stod- 
dert  I'.  Vestry  of  1*.  T.  I'arish,  2  (iill  i  J. 
227;  Barry  "i).  Combs,  1  IVt.  (i4  ;  I'l  iini- 
man  v.  Hartshorn,  13  Mass.  87;  Clasoii  c. 
Bailey,  14  Johns.  488  ;  Gale  v.  Nixon,  6 
C  iw.  -145;  L'Aiiioreiix  v.  (!iml<l,  3  Sijil. 
34i>,  Lent  V.  I'adelford,  10  Mass.  2:ii3; 
Attwood  V.  Cobb,  16  I'ick.  232  ;  Koi^ors 
V.  Saunders,  Ki  Me.  i>7;  Bean  r.  liiuliaiik, 


4  Shejil.   488  ;    Douglass  r.  Spc; 


2  X. 
&  McO.  207;  Roget'v.  Merritt,  2  Cainus, 
117. 
s    1  C.  M.  &  R.  692. 
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and  another  person,  and  I  have  no  objection  to  being  answerable 
as  far  as  £50.  For  my  reference,  apply  to  B.  &  Co."  The  court 
held  that,  there  being  no  evidence  of  notice  to  the  defendant  <»f  the 
aci't'ptance  of  this  offer  by  the  plaintiil's,  tlie  defendant  was  not 
bound.     Mclver  v.  Richardson,*  is  to  the  same  elTect.''* 

In  the  Dayton,  <tc.  Turnpike  Co.  v.  Coy ,3  the  defendant  signed 
a  written  memorandum  agreeing  to  do  certain  work  or  pay  for  it, 
provided  the  plaintiffs,  an  unincorporated  conjpany,  loi'utt'd  their 
road  as  he  s))ecilied.  Subse(iuently,  the  plaintiffs,  on  becoming 
incorporated,  located  their  line  as  specified,  but  it  was  held  that 
as  there  was  no  contract  between  the  parties  the  defendant  was 
not  liii'tle.  J^o,  in  Jackson  v.  Galloway,*  it  was  held  that  a  recpiest 
on  the  Aic  side,  coupled  with  an  assent  on  the  other,  makes  the 
(ifji/rci/atlo  mentium  which  constitutes  an  agreement.'' 

The  following  memorandum  of  sale,  which  was  made  by  the 
brokers  of  both  parties,  was  held  by  the  Supreme  Court  of  the 
L'aifi'd  States  to  bind  both  parties  to  the  contract,  under  the  New 
York  Statute  of  Frauds:  "New  York,  July  10,  1867.  Sold  for 
Messrs.  I>utler  &  Co.,  Boston,  to  Messrs.  A.  A.  Thompson  &  Co., 
Now  York,  seven  hundred  and  five  (705)  packs  first  quality  Rus- 
sia sheet-iron,  to  arrive  at  New  York,  at  twelve  and  three-quarters 
(1-|)  cents  per  pound,  gold,  cash,  actual  tare.  Iron  due  about 
S^ojit.  1,  1807.  White  &  Ilazzard,  Brokers."  The  defendants 
contended,  that,  under  the  New  York  Statute  of  Frauds,  this 
contract  was  not  obligatory  upon  them;  that  the  memorandum 
nioroly  showed  a  sale,  but  not  a  purchase.  And  this  view  was  sus- 
tained by  the  court  below.  The  Supreme  Court  of  the  United 
States  reversed  the  decision,  on  the  ground  that  the  memoran- 
diun  which  showed  the  sale,  necessarily  showed  the  purchase,  as 
there  could  not  be  the  one  without  the  other.*^ 

As  no  contract  is  complete  without  the  mutual  assent  of  the 
parties,  an  offer  to  sell  imposes  no  obligation  nntil  it  is  accepted 
according  to  its  terms.     So  long  as  the  offer  has  been  neither  ac- 


:  I 


(      t   -j 


M  M.  &  S.  557. 

-  Sv  .Miison  c.  !'ritclmnl,  12Ea.st,  227; 
il\liv  c.  Voiiiig.  2  H.  HI.  (51:5  ;  Jackson 
':  liiUiiwav,  5  Hiiij,'.  N.  C.  75  ;  Nichols 
1'.  Iliviilin-il,  Hob.  ,S8  b;  Tiickor  v. 
Wi)o.|s",  12  .loliiis.  100,  192;  Keep  v. 
I.lun,lrirli,   12  .lolms.  3l»7. 

3  l:;  Ohio  St.  81. 

I  1  .M.  &.S.  71,  76. 

''  S,.|.  iuMiiiawav  V.  Troleavpn,  5  M.  k 
W.  ,',nl  ;  Charhwinxl  v.  The  Duke  of  HimI- 
I'H'i,  1  Atk.  4'.t7  ;  Sparks  c.  Marsh.ill,  2 
liiiiL'.  N.  ('.  Ttil,  775;  l.ostoii  i^  Maine 
1!.  li.  to.  V.  I'.aith'tt.  ;5  I'lisli.  2-li;  C>m- 
iiivtiiut,  &c.  li.  H.  Co.  I'.  l5aiU'v,  21  Vt. 


478  ;  Cmnlieilanil  Valh-y  l!y.  v.  Baah,  9 
AVatts,  45S  ;  Henderson" &  Nashville  Ky. 
V.  Liavett,  It!  B.  Men.  358. 

•i  Hutler  I'.  Thompson,  St2  U.  S.  412. 
In  this  ca.se  the  selleis  and  puieliMers,  in 
ellVet  as  such,  are  both  expressly  named, 
as  they  were  not  in  many  ea».cs  which  have 
been  held  hindinj;  ;  and  ht;iuy;  asalr  to  the 
clr/ni'fiints,  as  admitted  by  the  sij,'nature 
of  their  a!;;ent.s,  it  was  absurd  to  eontond 
that  this  did  not  show  a  /»«n7((ivc  In/  Hum. 
See  Kadford  i'.  Newdl,  I,.  K.  ;5  C."  V.  52, 
where  a  niemorainliim  entirely  lackintr  iu 
the  very  clear  features  of  the  nii'iiioraiiduiu 
in  Butier  v.  Thompson  was  sustained. 
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ccptcd  nor  rejected,  the  iieji^otiation  remains  open,  and  imposes  no 
obligation  upon  eitiier  party  ;  the  one  may  decline  to  accept  or  tlie 
other  may  withdraw  his  oiler  ;  and  either  rejection  or  withdrawal 
leaves  the  matter  as  if  no  offer  had  ever  been  made.  A  proposal 
to  accept,  or  an  acceptance  upon  terms  varying  from  those 
offered,  is  a  rejection  of  the  offer,  and  jjuts  an  end  to  the  negotia- 
tion, unless  the  party  who  made  the  original  offer  renews  it,  or 
assents  to  the  modification  suggested.  The  other  party,  having 
once  rejected  the  offer,  caimot  afterwards  revive  it  by  tendering 
an  acceptance  of  it.*  If  the  otter  does  not  limit  the  time  for  its 
acceptance,  it  nmst  be  accepted  within  a  reasonable  time.  If  it 
does,  it  may,  at  any  time  within  the  limit  and  so  long  as  it  re- 
mains open,  be  accej)ted  or  rejected  by  the  party  to  whom,  or  be 
witlulrawn  by  the  party  by  whom,  it  was  made.^ 

These  principles  were  applied  in  Minneapolis  tfe  St.  Louis  Ry.  /■. 
Columbus  Rolling  Mill.'^  On  December  5,  1870,  the  plaiiitills 
wrote  the  defendants  for  quotation  of  price  of  2000  to  5000  tons 
of  iron  rails,  for  March,  1880  delivery.  On  December  8,  the 
defendants  answered,  quoting  price  for  2000  to  5000  tons,  add- 
ing, "  If  our  offer  is  accepted,  shall  expect  to  be  notitied  of  same 
prior  to  Dec.  20,  1879."  On  December  10,  the  plaintiifs  tele- 
graphed and  wrote  an  order  for  1200  tons,  "  as  per  your  favor  of 
the  8th.  Please  reply."  On  the  18th,  the  defendants  telegraplied 
answer,  "  We  cannot  book  youi-^order  at  present  at  that  piiec.'" 
On  Mie  19th,  the  plaintiffs  telegraphed,  "Please  enter  an  order  for 
2000  tons  rails,  as  per  your  letter  of  the  8th.  Please  forward 
written  contract.  Reply."  And  again  telegraphed  on  the  22d, 
"  Did  you  enter  our  order  for  2000  tons  rails  as  per  our  telegram 
of  Decemlier  19  ?  Answer."  After  repeated  similar  inquiries  bv 
the  plaintiffs,  the  defendants  on  Jan.  19,  1880,  denied  the  exist- 
ence of  any  contract  between  the  parties.  The  court  held,  that 
the  defendants'  offer,  while  it  remained  open,  without  having  been 
rejected  by  the  plaintiffs  or  revoked  by  the  defendants,  would 
authorize  the  plaintiffs  to  take,  at  their  election,  any  nmnhor  of 
tons,  not  less  than  2000,  nor  more  than  5000,  on  the  terms  speci- 
fied. The  offer,  while  unrevoked,  might  be  accepted  or  rejected 
by  the  plaintiffs  at  any  time  before  December  20.  Thr  ])laintiffs. 
instead  of  accepting  the  offer  made,  on  December  16,  .^  telegram 
and  letter,  referring  to  the  defendants'  letter  of  Deceml)or  S, 
directed  the  defendants  to  enter  an  order  for  1200  tons  on  the 

1  Kliason  i-.  Henshnw,  4  Wlipat.  225  ;  *  Boston  &  Mnino  R.  H.  v.  IJurilftt.  :! 

Chit  v.  Diiviil,  14  Pot.  77  :  Xiitioiml  Bank  Cnsh.  224;  Dickinson  w.  Dodds,  2  Cli.  D. 

V.  Hall,  101  IT,  S.  43,  .50;  Hyde  v.  Wrcn.-h,  463. 
3  Bnav.  334  ;  Fo.x  v.  Turner,  1  Brad.  App.  »  119  u.  S.  149. 
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our  toleuTain 


iod  the  cxist- 


same  terms.  The  mention  in  both  telegram  and  letter  of  the 
(late  and  the  terma  of  the  defendants'  original  otl'er,  showed  tliat 
tlio  plaintiffs'  order  was  not  an  independent  proposal,  hut  was  an 
answer  to  the  defendants'  ofYer,  a  (lualilied  acceptanee  of  that 
offer,  varying  the  number  of  tons,  and  therefore,  in  law  was  a  re- 
jertion  of  the  otter.  On  December  18,  the  defemhints  having,  by 
tolegrani,  declined  to  fulfil  the  plaintifYs'  order,  the  negotia- 
tion between  the  parties  was  closed,  and  the  phiintii'ls  eould  not 
nftorwards  iall  back  on  the  defendants'  original  oiler.  The 
plaintiffs'  atttj-npt  to  do  so,  by  the  tolegram  of  December  19, 
was,  therefore,  ineffectual,  and  created  no  rights  against  the 
defendants.^ 

But,  although  the  statute  does  not  rerpiire,  that,  to  make  a  con- 
tract liinding  on  the  party  to  be  charged,  the  note  or  memorandum 
in  writing  must  be  signed  by  both  of  the  parties  to  the  contract, 
liut  only  by  the  party  or  parties  to  be  charged  ;  yet,  as  the  note  or 
menioiandum  in  writing  must  be  of  the  contract,  bargain,  or 
figreenient,  it  must,  to  satisfy  the  statute,  sliow  on  its  face,  or  by 
other  suHieient  writing  connected  therewith,  as  an  essential  part 
of  such  liargain,  contract,  or  agreement,  who  the  parties  to  it  are. 
The  leading  case  on  this  subject  is  Champion  v.  IMummer.^  in 
this  case  tliere  was  a  note  or  memorandum  in  writing,  signed  by 
the  defendant,  showing  the  sale,  by  the  defendant,  of  twenty  |»un- 
clieons  of  treacle,  but  the  name  of  the  plaintiffs,  the  puiehisers, 
(lid  nut  appear  in  the  writing.     Lord    Ahinslield   nonsuited    the 


1  S('i>  Iliisscy  V.  Horiio  rayue,  4  Apj). 
I'as.  311  ;  Iiiilgway  v.  Wlnutoii,  ti  M.  L. 
(as,  3;i8  ;  Ituiiiiin'iis  v.  Roliiiis,  3  lie  tl. 
.1.  .<:  S.  88  ;  Wiiiii  V.  Hull,  7  Cii.  Div.  -J!*  , 
li.K^itcr  r.  .Miller,  3  App.  Cas.  -JSS  ;  Boii- 
iH'Hi'll  V.  .Ifiikins,  8  Cli.  Div.  7t>  ;  .UtvU 
'■.  Heni.l:,'!',  h.  H.  8  t'li.  3t)().  Tlio  pliiiii- 
tilV,  wisliiiij,'  to  sell  a  nicdiL-al  prai'tii'c  with 
till'  li'usc  of  the  hoiisu  where  it  was  eanied 
"11,  plaeeil  it  on  the  biiok.s  of  a  inedieal 
ii;'iMit.  This  led  to  negotiations  with  the 
■li'lViKlniit.  The  ]ireniiiUMs  asked  tor  tiie 
|iiaitiie  and  lor  the  lease  were  stated  in  a 
li'ttii  I'liini  the  a.ffent  to  the  defendant,  luit 
no  time  for  eonipletint;  the  pnvehase  was 
iiii'iitioned.  Tile  defendant  replied  in  a 
K'ttiT  to  the  airent,  a(H'eptiiii,'  the  terms 
iilliMvil,  and  addinjT  that  lie  should  he 
rt'aijy  to  pnv  the  de])osit  money  "on  re- 
I'l'lpt  of  emreeted  ajireement,"  and,  at  the 
same  time,  he  wrote  to  the  jilaintifV  iier- 
sfiiially.  also  aeeeplini;  the  terms  oll'ered, 
aiul  adding  :  "  I  shall  trust  to  yon  to  £;ive 
till'  tlie  liest  introdiietion  you  can  durin<; 
three  months,  and  afterwards  if  neeessiiry." 
The  iilaintitV  replied,'  tlianking  the  de- 
[iMiilaiit  foraeeeding  to  his  terms,  and  say- 
ing that  "it  would  be  his  aim  as  well  as  his 


duty  to  i,'ive  him  an  etreetual  introduction 
to  his  patients,"  A  foiiii.il  airrei'meiit  was 
drawn  up,  lait  never  siirneil  ;  and,  after 
some  further  correspondenee,  the  defend- 
ant refused  to  eoliipjete  the  piililiMse.  It 
was  held,  atlirmini;  the  decisidii  of  l.aeon, 
v.  v.,  that,  inasmueh  as  tiie  time  for  the 
commeiieement  of  the  jvurehase  was  left 
uneeiiain,  and  the  stipulation  as  to  the 
three  months'  introdiietion  was  not  agii'ed 
to,  and  as  the  parties  eontemplated  a  for- 
mal aj;ieeiiient,  there  was  no  liinding'  eon- 
traet  completed  lietween  the  ]iarties,  and 
the  action  was  dfsmissed.  The  i/rmr  was 
also  raised  as  to  wlieiher,  with  such  mat- 
ters as  introductions  involved,  the  court 
could  enforce  s[)ecirie  |)erl'orniance  of  a 
contract  to  sell  a  medical  laaclicc.  J'er 
Jessel,  M.  li.:  "1  cannot  see  my  vay  to 
makini,'  a  ilecree  for  specilie  |ieii'orniance 
of  an  ni,'reenient  to  ])urcliase  a  medieal 
practice.  What  can  the  court  onh'r  the 
seller  to  do  !  "  May  v.  Thompson,  20  Ch. 
U.  705,  715. 

'^  Heforc  Mansfield,  C.  J.,  at  visi  prhts, 
5  Esp.  240  ;  .s.  c.  in  bank,  1  H.  &  P. 
N.  1{.  252. 
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plaintiffs.     The  full  court  sustained  tlic  nonsuit,  holding  that  tlic 
writing  was  not  a  note  or  memorandum  of  a  contract. * 

In  Laythoarp  v.  Bryant,-  which  was  a  sale  by  auction,  the  de- 
fendant signed  a  memorandum  on  the  back  of  a  \n\\)cv  eontaiiiii.;' 
the  particulars  and  conditions  of  sale,  in  whicli  it  appeart'(l  that 
the  sale  was  by  auction,  by  Thiunas  Ross,  by,  order  o(  W.  Lav- 
thoarp,  the  proprietor.  It  was  objected  that  the  name  of  the 
vendor  ilid  not  sulliciently  appear  in  the  note  of  the  eoutnict. 
But  the  court  held  that  it  did.  Tindal,  C.  J.,  said  :  "  I  admit  that 
an  agreement  is  not  perfect  unless  in  the  body  of  it,  or  by  neces- 
sary inference,  it  contain  the  names  of  the  two  contracting  jinr- 
tics,  the  subject-matter  of  the  contract,  the  consideration,  and  tiic 
promise.  Looking  at  this  contract,  as  it  may  be  collected  from 
the  particular  of  sale,  it  appears  to  be  an  agreement  by  wliicli 
Ross  sells  property  on  behalf  of  Laythoarp.  When,  in  the  outset. 
it  says  that  i)ropcrty  will  be  sold,  subject  to  conditions,  we  are 
referred  to  the  conditions  in  the  same  paper;  and  there  we  see 
that  Ross  is  an  auctioneer  who  sells  for  Laythoarj).  That  gets  rid 
of  the  objection,  therefore,  that  Laythoarp's  name  is  not  contained 
in  the  contract." 

In  Jacob  v.  Kirk,^  the  doctrine  of  Champion  v.  Plummcr^  was 
followed,  Parke,  B.,  holding,  that  a  memorandum  of  sale  of  goods 
in  the  vendor's  book,  signed  by  tlie  vendee  in  initials,  the  ve'iidor's 
name  not  appearing  in  the  book,  is  insulhcient  to  satisfy  the  .stat- 
nte  ;  and  that  the  defect  is  not  cured  by  a  letter  fi-om  tlic  viMulee, 
in  which  the  vendor's  name  does  appear,  nnless  the  letter  clearly 
refei's  to  the  memorandum. 

Li  Wheeler  r.  Collier,-^  the  memorandum,  signed  by  the  pur- 
chaser, did  not  name  the  vendor,  and  it  was  held  that  the  statute 
was  not  satisfied.'' 

In  Nichols  v.  Johnson,"  the  rule  is  laid  down :  The  note  or 
memorandum  of  sale  required  by  the  statute  must  state  the  con- 
tract with  such  certainty,  that  its  essentials  can  be  known  from 
the  memorandum  itself,  without  the  aid  of  parol  proof,  or  by  a 


1  Lonl  Jtiiuslielil  .said,  in  (lelivenng 
the  juili^iiieiit  of  the.  fouit :  "  How  cau 
that  be  saiil  to  be  a  coiitnict,  or  iiienio- 
riindmn  of  a  coiitnict,  which  docs  not 
state  wiio  are  the  o.ontraeting  parties  ? 
By  this  note,  it  does  not  at  all  aiijioav  to 
whom  the  goods  werc^  sold.  It  wouhl 
prove  a  saU'  to  any  other  person  as  well 
as  to  the  plaiiitills.  There  cannot  be  a 
contract  withont  two  parties,  and  it  is 
customary  in  the  course  of  business  to 
stftte  the  name  of  the  purchaser  as  well 
as  of  the  seller  in  every  bill  of  parcels. 
This  note  does  not  appear  to  me  to  amount 


to  any  memorandum  in  writim:;  of  :i  li.n- 
gain."  Ciianiiuon  v.  I'lummcr,  1  1>.  i  !'. 
N.  K.  2;V2,  254. 

'^  2  Bing.  N.  C.  73.=i. 

»  2  Moo.  &  Rob.  221. 

M  B.  &  P.  N.  11.  2,V2. 

»  M.  J    Malk.  12:?. 

*  Se(!  also,  Warner  v.  Willingtmi,  3 
Drew.  523  ;  Sari  v.  BourdilloM,  1  C  B. 
N.  s.  188;  Boydell  v.  T)vnmnww].  H 
East,  142  ;  Thomas  v.  Deering,  1  Kooii, 
729  ;  Morgan  v.  Holford.  1  Sni.  &  C.  Ml; 
Sheid  V.  Stamjis,  2  Snced  (Tenn.),  17'2. 

"  10  Conn.  192,  198. 
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reference  cor  ined  thorcin  to  some  other  writing  or  thing  certain ; 
and  these  essentiiils  must  at  least  consist  of  tlie  sul)ject  of  the 
sale,  the  terms  of  it,  and  the  i)arties  to  it,  so  as  to  furnish  evidence 
of  a  complete  agreement.  And,  in  this  case,  the  memorandum 
was  held  defective  hecansc  it  did  not  disclose  the  name  of  the 
veiulor. 

Ill  Long  V.  Millar'  the  memorandum  of  the  sale  was  held  de- 
fective because  it  did  not  diselose  the  name  of  the  vendor ;  but 
this  want  was  held  to  be  supplied  by  a  receipt  signed  by  the  ven- 
dor, and  which  was  connected  with  a  receipt  signed  by  the  vendee.''^ 

JJut  where  the  agent  has  misdescribed  the  names  of  his  prin- 
cipals in  the  note  of  the  contract,  and  the  principals  have  subse- 
(lucntly  recognized  the  contract,  it  was  held  that  the  pi'incipals 
could  not  avoid  the  contract,  where  no  injury,  such  as  the  loss 
of  the  benefit  of  a  set-otY,  had  resulted  to  them  from  the  inisde- 
scriiition.'^  And  where  an  auctioneer  had  signed  the  purchaser's 
initials  to  a  note  of  the  sale.  Lord  Kllenborough  held  that  the  pur- 
chaser's subseipicnt  letter  recognizing  the  sale,  coupled  with  the 
note  of  the  sale,  satisiied  the  statute.^ 

The  question  came  before  the  Privy  Council  in  Williams  r. 
Byrnes.'^  There  it  was  held,  that  the  i)rovisions  of  the  Statute  of 
Frauds  are  not  satisfied  unless  tlic  existence  of  a  bargain  or  con- 
tract ajjpcars  evidenced  in  the  writing,  and  a  l)argain  or  contract 
cannot  so  a|)pear  unless  the  parties  to  it  are  specified,  either  nomi- 
nally, or  by  description  or  reference.  Here,  the  defendant's  tes- 
tator, J.,  gave  to  one  11. ,  for  the  purpose  of  being  given  to  the 
plaintill's,  a  note  in  writing  signed  by  J.,  as  follows:  "  I  will  fur- 
nish Mr.  II.  with  funds  for  the  purchase  of  a  steam-engine  and 
machinery  for  a  flour  mill,  on  his  suiting  himself  with  the  same, 
and  notifying  the  purchase  to  me."  II.  gave  the  instrument  to 
the  plaintiffs,  who,  on  the  basis  of  it,  agreed  to  and  did  furnish 
him  with  the  steam-engine.  J.  was  notified  tlKM-eof.  in  an  action 
against  the  executors  of  J.  for  the  price,  a  verdict  was  entered  for 
the  idaintiffs  ;  the  points  of  law  being  reserved  for  the  full  court, 
whicii  being  equally  divided,  the  verdict  was  sustained.  On  aj';...;- ; 
to  the  Judicial  Committee  of  the  Privy  Council,  the  decision  ,\as 
reversed.  The  case  was  distinguished  from  that  of  the  promise 
in  writing,  signed  by  one,  to  pay  any  one  unnamed,  who  shall 
furnish  goods  to  the  writer,  or  to  a  third  person  making  default, 

M  C.  r.  Div.  4.50.  Bounlilloii,    I   C.  K  x.  s.  187  ;  ("olcs  v. 

■  Si'i-  .loni's   V.  Aslibuniliani,    4   East,  Tioeotliii'k,  9  Ves.  234  ;  Williiims  v.  Jor- 

455,  4i'ifi,  I'l  sr/f.  ;  Si'hiu'ider  v.   Xorris,  2  dan,  d  Ch.  Div.  ,517. 
M.  &  S.  -286  ;  Raiiislxittom  v.  Moitlcy,  2  *  Mitclifll  v.  Lapagc,  Holt,  2.53. 

M.  &  S,  445,  per  DainiiitT,  J.  ;  Sauiuler-  *  riiilliniore  v.  B  irry,  1  Camp.  513. 

son  V.  Jackson,  2  15.  &  P.  238  ;  Sari  v.  *  9  Jur.  N.  s.  363. 
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which  will  become  a  binding  contract  with  any  one,  whosoever  ho 
may  be,  who  shall  accept  the  promise  in  writing  and  furnish  the 
gootls.' 

Jn  this  (!ase  it  will  be  noticed  that  the  writing  was  dclivercil  by 
tlie  signer  of  it  for  the  purjiose  of  being  given  to  and  acted  U|)mii 
by  the  plaintiffs.  JJnt  tiiis  was  held  to  make  no  ditfcrcnce,  as 
the  note  or  memorandum  in  writing  was  ijisnllieient  to  satisfy  the 
statute.^ 

JJnt  in  Williams  v.  Lako^  the  writing,  which  was  mnuldresacd, 
was  given  to  anothf'  j)erson  than  the  one  for  whom  it  was  intend- 
ed ;  and,  on  the  same  i;>"inciplo  on  which  Williams  r.  JJyrnes'  and 
tlie  other  eases  above  cited  were  decided,  vi/.,  that  it  was  not  a 
note  or  memo.-iindum  of  a  contract,  it  was  held  tiiat  the  signer 
was  not  lial)le. 

There,  the  defendant  wrote  and  signed  the  following  note: 
"  ISir, —  1  beg  to  inforr.i  yon  that  1  shall  sec  you  paid  to  the  swm 
of  c£80(),  for  the  ensuing  building  which  you  undertake  to  Ixiild 
for  T.  it  ().  of  C."     He  intended  the  note  to  be  given  to  one  J., 


1  The  foUinviiii,',  on  tlic  point  wo  nrc 
conHiiiorin;^,  is  tlu'  gist  of  tlio  jmlgniciit : 
"  In  the  jiii'si'iil  cast',  tiio  niiini)  of  tlic 
jicrsoii  with  wliom  the  coiitruut  was  to  be 
niadu  (i(i:  :  not  iipiicar  in  Uu:  instruniont, 
nor  on  any  oIliiT  [lapcr  conncctinl  with  it, 
anil  cajialih^  of  lifiiij^  uonsiilrrt'd  as  com- 
plutin^'  witii  it  ;i  note  or  nu'nioraiiduin  of 
till!  transai  tion.  Whether  this  instrument 
is  to  be  considered  as  evidence  of  the  con- 
trai't,  or  only  of  a  proiposal  wliiidi  would 
become  a  contract  upon  the  acceptance  of 
it  liy  the  plaintilfs,  the  (piestion  is  still 
the  same,  whether,  without  the  insertion 
of  their  names  in  it,  or  in  some  other  ])a- 
per  connected  with  it,  there  is  a  sutiicient 
note  or  miMnorandmn  in  wiitiny  of  the 
barj^ain  to  satisfy  the  statute  i  Apart 
from  authority,  and  lookinj^  oidy  to  the 
words  of  the  enactment,  and  the  mischiefs 
which  it  was  intended  to  pnivent,  their 
lordships  think  the  ipiestion  must  be  an- 
swered in  the  nej^ative.  The  words  rcijuire 
a  written  note  of  a  barj^ain  or  contract, 
the  statute  clearly  makin<^  no  distinction 
between  these  two  words.  This  lanf,'ua},'e 
cannot  be  satisfied,  uidiss  the  existence  of 
a  bargain  or  contract  apficar  evidenced  in 
•'•riting  ;  und  ;>  bargain  or  contract  cannot 
f,.i  appear,  unless  the  (.artics  to  it  are  speci- 
fied, either  nominally,  or  by  description 
or  reference.  It  is  true  that  the  statute 
does  not  retpiire  the  whole  bargain,  in  all 
its  terms,  to  bi;  stated.  It  stipulates  only 
for  a  note  or  memorandum  of  it,  signed  by 
the  party  to  be  charged  ;  but  it  does,  in 
effect,  require  that  the  e.s.sentials,  i.  e.,  all 
those  things  without  which  it  can  be  no 


bargain  at  all,  shall  be.  rpoii  this  pijii- 
ciple  it  was  that  the  CDurts  <lcti  iiniiic'l, 
under  the  4th  si-ction,  that  the  ci  idcni- 
tion  of  an  agreement   nnisi  app'  the 

face  of  the  meinoralidum  of  a  'ce, 

or  be  matter  of  ncceshury  implii  .,/tii 

its  languiigi'.  It  was  oliviously  the  intent 
of  the  statute  to  picvc'.t,  as  far  as  it  eoiilil 
conveniently,  the  mis  liiefof  being  ulilji^nl 
to  hav(!  recourse  to  oral  evidenc(!  in  re;;iiril 
to  the  transactions  within  it.  Hut  it 
would  fail  to  acconiplish  its  object  in  a 
most  material  pailicular,  ami  in  one  in 
which  its  rei[uiii'nicnts  might  always  lie 
most  easily  satisfied,  if  it  did  not  ii  '|ln^e 
the  necessity  of  stating  the  name  of  tlie 
seller  as  well  .is  of  the  buyer  ;  of  the  party 
by  whom  goods  were  to  be  sujiplieij,  as 
well  as  of  him  to  whom  they  were  to  lie 
supplicil,  under  the  17th  section  ;  or  of 
the  ]iarty  to  be  guaranteed  as  well  as  ef 
him  who  is  to  guarantee  under  t!ie  till. 
Unless  this  be  done,  oral  cvidenri'  must 
be  had  recourse  to,  and  thi^  risk  iiHMiiml. 
that  a  party  may  be  sued  by  mic  wit'' 
whom  he  had  never  intended  to  have 
any  transaction, — a  matter  of  the  L;ivat- 
est  importaiK^e  under  many  sii;ipe>alilo 
circumstances." 

-  Williams  v.  .Tordan,  6  Ch.  Div.  ,ni7; 
Boyce  v.  Green,  Batty  (Irish),  tJoS,  an' to 
the  .same  effect.  And  si!c  Warner  '■.  ^Vil- 
lington,  3  Drew.  .')'2;5  ;  Potter  v.  Diitlidil, 
L.  K.  18  K(\.  4  ;  Ko.ssiter  v.  Miller,  ;'.  Ch. 
Div.  648;  Catling  v.  King,  C>  Ch.  I'iv. 
660  ;  Dolling  r.  Hvans,  36  L.  J.  Ch.  474. 

8  29  L.  J.  Q.  13.  1. 
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who  had  contracted  to  build  some  houses  for  T.  it  0.,hut  the  con- 
tract liavinij  laUcn  throu};li,  T.  tfc  O.  al'torwards  aj;^re('d  with  the 
[ihiintirt'  to  build  for  them,  and  0.  handed  to  him  the  j^iiaranty  of 
the  dei'cndant,  although  he  had  no  authority  from  tht;  deffmhiut 
to  do  so.  Tlie  court  held,  as  was  held  in  Williams  /',  IJyrnes'  and 
by  liurd  Muuslitdd  in  Champion  v.  IMuinmer,- that  to  constitute 
an  airreemcnl,  the  name  of  each  contractiuf^  party  must  appear 
l»y  the  writing;,  and  that  the  document  did  not  satisfy  tlie  statute, 
as  it  did  not  contain  the  name  of  the  plaintiff.  So  in  Allen  v. 
iJeniu't,'^  where  the  seller's  agent  wrote,  in  the  jturchaser's  book, 
a  note  of  a  sale  iiy  the;  defendants,  si<i:ned  by  their  a^^cnt,  but  in 
which  the  plaintiff's  name  did  not  appear,  it  was  held,  of  itself, 
to  lie  insuilicient  to  satisfy  the  statute.  Jiut  where  the  defctuiant 
wrote  his  name  in  the  order  book  of  the  plaintilTs,  which  had  the 
words  "  Order  IJook,"  printed  outside,  and  the  names  of  the  plain- 
tiffs on  the  lly-leaf  at  the  bejfinninif,  it  was  held  that  the  names  of 
both  the  parties  to  the  contract  suilieiently  appeared. 

in  Williams  i\  iJyrnes,''  the  case  was  distinguished  from  that  of 
the  liability  of  a  i)arty  w)io  advertises  generall  a  reward  f(tr  infor- 
mation to  any  one  not  named  in  the  advertisement,  who  shall  first 
;,nve  the  information  asked  for,  in  which  case  the  lial)ility  is  at 
common  law,  and  not  a  contract  within  the  Statute  of  Frauds. 
On  the  same  principle  the  liability  of  one  advertising  for  tenders 
for  the  furnishing  of  goods  would  seem  to  be  a  common-law  lia- 
liility,  and  not  within  the  statute.*^  In  Williams  r.  Jlyrnes,*'  the 
I'rivy  Council  say,  that  they  do  not  doubt  that  .such  a  promise  as 
was  made  in  that  case  will  be  binding  on  the  party  who  has 
signed  the  writing.  The  law  was,  ap})arently,  so  deeidt'd  in  a  nixi 
priui<  case  in  Kngland,  by  (Jaselee,  J.,"  where  it  was  held  that  a 
guaranty  for  goods  addressed  to  one  of  two  partners  nuiy  be  de- 
clared on  as  given  to  both,  if  it  appear  that  the  i)ai'tner  to  whom 
it  was  addressed  did  not  carry  on  any  .separate  business;  anil  that 
a  guaranty  not  addressed  to  any  one  would  enure  to  th(>  b(!ne(it  of 
those  to  whom,  or  for  whose  use,  it  was  delivei'ed.  This  case  is 
only  consistent  with  the  holding  in  Cham|tion  r.  IMummer,*'  Wil- 
liams V.  IJyrncs,''  and  the  other  eases  above  cited,  on  the  assump- 
tion that  the  guaranty  was  intended  to  be  binding  in  favor  of  any 
one,  unnamed,  who  might  supply  the  goods. 

We  lind  this  principle,  in  effect,  alluded  to  in  an  old  case  (a.  d. 
6^  in  the  Supreme  Court  of  the  United  States,^"  Chief  Justice 


1806) 


'  0  Jur.  X.  s.  363. 
M  B.  &  V.  N.  R.  252. 
'  3  Taunt,  169. 
*  OJur.  N.  H.  363. 

'  i>w  cases  on  this  point,  cited  infra. 
VOL.  11.  30 


8  9  Jur.  N.  s.  363,  365. 

'  Walton  V.  Doilson,  3  C.  &  P.  162. 

8  5  Ksp.  240. 

9  9  ,Iur.  N.  s.  363. 

'"  Lawrason  v.  Mason,  3  Cranch,  492. 
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Marshall  delivering  the  judgment.  In  this  case  the  guaranty 
was  as  follows:  "Alexandria,  28th  Nov.,  1800.  Mr.  James 
McPherson  :  Dear  Sir, — We  will  become  your  security  for  130 
barrels  of  corn,  payable  in  twelve  months.  Lawrason  tt  Smoot." 
The  plaintiff,  Mason,  furnished  the  corn  to  McPherson,  who  failed 
to  pay  for  it.  Lawrason,  the  surviving  memljcr  of  the  tirni  of 
guarantors,  was  then  called  upon  for  payment,  and  refusing  Ui 
jiay,  an  action  against  him,  on  the  guaranty,  was  brought,  lie 
demurred  to  the  declaration,  on  the  ground  that  the  guaranty 
did  not  show  a  contrat^t  between  him  and  Mason.  The  Circuit 
Court  gave  judgment  on  the  demurrer  in  favor  of  the  plaint il), 
which  was  allirmed  l)y  the  United  States  Supreme  Court. 

Both  the  head-note  of  the  case,  and  the  ground  upon  which  tlie 
decision  is  placed,  by  Marshall,  C.  J.,  accord  with  the  diction  of 
the  Privy  Council  ir>  Williams  i<.  IJyrnes.'  The  head-note  is:  "A 
letter  from  the  defendants  to  J.  M.  saying  that  they  would  be  his 
security  for  130  barrels  of  corn,  payable  in  twelve  months,  will 
maintain  an  action  of  assumpsit  against  the  defendants  by  any 
person  who,  upon  the  faith  of  the  letter,  shall  have  given  credit  to 
J.  M.  for  the  corn."  And  Marshall,  C.  J.,  says:  "  In  the  present 
case  there  is  an  actual  assumpsit  to  all  the  ivorhi,  and  an//  pcrx'-it 
who  trusts,  in  consequence  of  that  promise,  has  a  rif/ht  of  action ^ 

This  thoroughly  accords  with  what  is  said  by  the  Privy  Council 
in  Williams  v.  Byrnes  :2  "Their  lordships  do  not  doubt  tlnit  a 
promise  in  writing,  signed  to  piiy  any  one  unnamed,  who  shall 
furnish  goods  to  the  writer  or  to  a  third  person,  mal<ing  del'anlt. 
will  become  a  binding  contract  with  any  one,  whosoever  he  may 
be,  who  shall  accept  the  promise  in  writing  and  furnish  the  good.*:." 
But,  the  Privy  Council,  considering  the  effect  of  the  Statute  of 
Frauds,  —  no  question  with  reference  to  which  was  raised  or  ci»n- 
sidered  in  Lawrason  r.  Mason,  ^  —  add  :  "  i>u^  in  such  case  tin' 
requisition  of  the  statute  will  have  oeeu  complied  svith."  'J'liat  i-;, 
in  the  case  they  put,  and,  in  effect,  in  the  case  as  stated  in  tin 
above  extract  by  Chief  Justice  Marshall,  tfic  whof,-  confnu't  a\> 
pears  in  the  writing,  /.  e.,  a  contract  to  pay  an  if  one  who  may  siipiily 
the  goods;  and,  therefore,  the  statute  requiring  written  evidence 
of  the  whole  contract  is  satisliv^d. 

But,  as  it  was,  both  in  Williums  v.  Byrnes  •♦  and  in  Ijawrason  r. 
Mason,*"'  a  contract  not  with  "all  the  world,"  undci  whicli  "any 
person  who  trusts,  in  consequence  of  that  promise,  has  •,  riuht  of 
action;"  but,  as  it  was  in  both  of  these  cases,  and  alii<e  in  tlnni,  a 
verbal  contract  between  the  i)laintitT  and  the  defendr.nt,to  answer 


1  9  Jnr.  N.  s.  3(53. 
"  Ihiil,  at  1).  5(i5. 
«  3  Crnnch,  492. 
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for  the  debt,  default,  or  miscarriage  of  another ;  the  writinir,  in 
neither  of  these  cases,  was  a  note  or  memorandum  of  th.e  whole 
contract,  or  of  all  its  essential  i^arts,  and  hence  in  neither  of  them 
was  the  statute  satisfied. 

Tile  former  case  is  an  express  decision  on  the  |)oint,  and  the 
latter,  alth.oujrh  in  it  the  consideration  of  the  statute  was  imi)ro[>- 
cily  ijiiiored,  is  ])ut  upon  the  exceptional  ground  stated  by  the 
Piivy  Council,  as  being  a  contract  with  any  one.  and  fins,  on  its 
face,  showing  that  it  was  so  in  fact.  The  ei-ror  in  the  case  is  that 
it  was  not  a  contract  with  any  one  unnamed,  but  with  the  i)lain- 
tiff  alone,  a..d  hence  was  fatally  defective  under  the  Statute  of 
Frauds,  had  that  point  been  taken  in  the  case. 

lu  the  Supreme  Court  of  South  Carolina,  however,  there  is  a 
ca^c  decided  under  the  Statute  of  F.-auds,  where  the  guaranty 
oanio  within  the  language  we  have  quoted  from  the  Privy  (-ouncil 
in  Williams  r.  liyrnes,'  and  from  the  jnugment  of  the  Supreme 
Court  of  the  United  States,  in  Lawrason  v.  Mason.'^ 

In  Criflin  r.  Rembert-"*  the  guaranty,  sigr.ed  by  the  defendant, 
was  as  follows:  ''Sumter,  S.  C,  Oct.  15,  lsn(>.  Mr.  Francis  E. 
Jove, —  Dear  Sir:  As  you  request,  we  are  willing  to  help  you  in 
the  purchase  of  a  stock  of  goods.  We  will,  thciTfore,  guarantee 
the  jiiiyment  of  awy  bills  which  you  may  ni.d<e,  under  this  letter  of 
crcilit,  in  Baltimore,  not  exceeding  in  tie  whole  amount  ■'jloOO." 
In  an  acticm  against  the  guarantors  by  a  party  who  supplied  a 
jiortion  of  the  goods  under  the  guaranty,  the  ciise  was  properly 
(IocIiIimI,  in  accordance  with  thv^  ificfKin  of  the  Frivy  Council  in 
Williams  v.  IJyrnes,''  and  agreeable  to  the  language  of  .Marshall, 
C..'.,  in  I^awrason  ;'.  Mason,**  as  a  contract  with  any  one  unn;imed 
will)  might  supply  tht>  goods.  Hut,  while  the  deeisidii  itself  is 
ri.Jit,  the  ground  of  the  decision  is  entirely  untenable.  It  helps 
still  fr.ither  to  show  the  unsnumliiess  of  those  enses  wiiieh,  eon- 
fiMMiiliiig  mutuality  with  eonsideratioii.  profess  to  hold  that  a  note 
or  nuiuorandiim  in  writing,  which  omits  one-half  of  the  cniiij-iict, 
is  what  the  statute  requires,  viz.,  a  note  or  memorandum  -.tl  the 
contract,  bargain,  or  agreement,  i.r.,  of  the  u'IkjIc  cuiil;  .ri,  Ijur- 
piin.  or  iigreement. 

The  court,  in  (irilTm  v.  Rembert,''  acting  on  the  fallacy  that  the 
"consideration"  need  not  appear  by  the  writing,  go  ,)ne  step  fur- 
tlicr,  and  say  that,  in  contracts  under  the  statute  u  's  not  neces- 
sary tiiat  tlie  parties  to  the  contract  .shnidd  be  slntun  by  the 
writing;  thiit  "  the  statute  is  fuUilled  if  the  parly  asrainst  whom 
the  jicrformaKcc  is  sought  has  (signed  the  letter." 


»  9  Jur,  s.  s.  lit  p.  365. 
»  .1  (Viiiich,  at  p.  4y0. 
3  2  y.  C.  410. 
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Their  language,  in  full,  is:  "The  argument  used  here  to  con- 
vince the  court  that  the  guaranty  is  void  because  '-the  plaint itl's 
are  not  named  in  the  letter,'  is  of  the  same  character  as  that  irhich 
enforced  the  necessiti/  of  the  statement  of  the  eonsUeration  in  the 
instrument  itself.  It  proceeded  upon  the  ground  that  the  word 
'agreement,'  as  used  in  the  statute,  was  employed  in  a  technical 
sense;  that  the  consideration  beinij  an  essential  and  a  vital  element 
in  an  agreement^  and  as  the  statute  requires  the  latter  to  be  in 
7vriti)i(j,  all  that  necessarili/  form  component  parts  of  it  muxt  he 
stated.  [Tills  would  seem  to  be  quite  self-evident.]  So  here  it  is 
contended,  that  an  agreement  implies  the  assent  of  two  or  more 
minds,  aiul,  therefore,  the  contracting  parties  should  be  nani(>d. 
It  is  not  necessary  to  follow  the  argument  by  which  the  courts  of 
this,  and  somt>  other  of  the  States  of  the  Union,  have  felt  tlum- 
aelves  impelled  to  a  contrary  conclusion.  It  may  be  enough  to  say, 
that  the  statute  mereli/  requires  that  a  note  or  memorandum  of  tlw 
agreement  shall  he  in  writin;/  [the  italics  are  ours],  and  siLrned 
by  the  party  to  be  charged  therewith,  or  some  other  person  hy 
him  lawfully  authorized.  Followiw/  the  atxdogi/  'f  the  decision 
made  on  the  other  question  arising  under  the  word  '■agreement'  »v 
hold  that  the  statute  is  fulfilled  if  the  party  against  ivhom  the  per- 
formanee  is  sought  has  signed  the  letter." 

Thus,  they  lirst  eliminate  one  entire  side  of  the  contrnct.  liar- 
gain,  or  agreement  (the  terms  are  simply  interchangealile) ;  tlitii. 
on  analogy,  they  do  away  with  the  necessity  of  naming  tlie  partios 
in  the  writing  ;  all  that  is  then  left  are  the  one  side  of  tho  eon- 
tract,  and  one  signature.  If,  on  principle,  they  can  eliminato  ono 
side  of  the  contract,  and  do  away  with  tl^^  necessity  of  showinu'. 
by  the  writing,  who  even  the  parties  to  tlie  so-called  "eontiact." 
"bargain,"  or  "agreement"  are;  as  logically,  and  C(-iisistcntly. 
and  as  analogously,  thoy  may  sweep  away  the  otlnM-  side  of  tho 
subject  of  the  "contract,"  as  well  :  and,  then,  all  that  is  left  i>  tlio 
blank  signatiu'e  of  the  party  to  be  charged,  which,  lifcrdl///.  tlio 
Soi.th  Carolina  court  say  is  sutVicient :  "  We  hold  that  the  stanito 
is  fullille(l  If  the  partg  against  whom  the  perftrmance  ix  sought  A  :.-■ 
signed  the  letter."  Simply  that  I  But  what  "letter"  tiiorc  would 
i)e  to  sign,  if  tho  signatun>  alone  of  "tho  party  against  whom  tli'' 
performance  is  sought  "  satisfies  the  statute,  is  not  clear. 

Of  course,  they  don't  mean  that.  But  they  mean  it  !is  mucli  n> 
Tindal.  (?.  J.,  in  uaythoarp  v.  Bryant,'  meant  that  a  menioiandaiu 
in  writing,  by  which  the  names  of  the  parties  to  tln^  emit  rait  li'l 
not  appear,  satisfies  the  statute,  when,  in  that  case,  he  says:  '-Tli'' 
word  "agreemeut,"  therefore,  is  satisfied,  if  the  writing  states  tho 

»  2  Biug.  N.  C.  735,  7H. 
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itv  of  showini'. 


(1  coiisistt'iiily, 


[lint  tlii>  stniiito 


Ir"  tiiiTc  would 


li  it  as  nuicli  as 

lui'miM'aiKliim 

ho  CDiitr.n't  'l'''l 


Itiim-  states  tlio 


sulijcct-matter  of  the  contract,  the  consideration,  and  is  signed  by 
the  party  to  be  charged."  What  the  court  was  dealing  with  there 
was  the  question,  simply,  whetlier,  in  addition  to  the  subject-mat- 
tor  ot  the  conti'aet,  the  consideration,  the  names  of  the  parties 
contracting,  and  the  signature  of  the  party  whom  it  was  sought 
to  charge,  it  was  also  necessary  that  the  mutuality  should  be 
shown  by  the  writing,  by  both  of  the  parties  to  it  signing  it ;  and 
tliiy  hrld  that  it  was  not,  that  the  statute  did  not  rcciuire  that. 
But  all  the  other  ([ucstions  had  been  long  before  decided  by  such 
cases  as  Allen  v.  Bennet,^  and  (.'hampion  i\  Plummer  ;'-^  in  the  hit- 
tor  of  which  Lonl  Mansfield,  on  the  point  we  arc  considering,  said  : 
"How  can  that  be  said  to  be  a  contract,  or  memorandum  of  a  con- 
tract, which  does  not  state  who  are  the  contracting  parties?" 

And,  yet.  it  is  the  language  of  Tindal,  C.  J.,  in  La\  thoarp  v. 
Bryant,^  which  we  have  (juoted  above,  upon  which  the  Supremo 
Court  of  South  Carolina,  in  Griflin  v.  Remliert,*  largely  rely,  in 
holding  that  the  names  of  the  contracting  j)arties  are  not  reipiircd 
under  the  statute  to  be  shown  by  the  writing. 

For  that  position  they  quote  an  old  American  work,  by  Pitman, 
on  Princii)al  and  Surety,^  where  tlie  language  we  have  quoted  is 
stated  in  the  text :  "  Per  Tindal,  C.  J.,  in  Laythoarp  v.  Bryant,  2 
Binu'.  N.  C.  735,"  being  cited  as  the  authoritv. 

But  as,  on  the  authority  on  which  the  South  Carolina  Court 
rely,  the  consideration  is  shown  to  be  essential  in  the  writing;  if 
thoy  accept  the  authority,  as  it  holds  that  the  consideration  uuist 
apiiear,  on  their  own  doctrine  of  analogy  e(|ually  so  must  the 
names  of  the  contracting  ])arties,  or  else  the  esseu'ia^  element  of 
who  the  ])arties  to  the  contract  are,  is  not.  of  course,  •■,  uhncid  by 
the  writing;  and,  therefore,  the  requirements  of  the  statute,  of  a 
note  or  niemoraiuliim  in  writing  of  the  contract,  bargaiii.  or  agree- 
mont,  /.('.,  of  all  the  es-ential  parts  of  it,  are  not  satistied. 

But  in  Laythoarp  ''  i'ryant,**  the  writing  signed  by  the  defend- 
ant showed  that  the  sale  was  at  auction,  by  .Mr.  Thomas  Ross, 
'•  by  ordi'r  of  Mr.  W.  Laythoarp,  f/n'  proprietor,^'  and  it  was  ex- 
ptfsslif  hell  in  Laiithoitrp  v.  liriiitnt'  thiif  tlw  namex  of  the  parties 
to  the  enntraet  must  appear  hy  the  ivritinj  ;  and  thai,  in  that  case, 
thoy  (lid  sufliciently  appear. 

The  case  canu'  l)efore  the  court  on  two  objections:  frxt,  that 
"the  contract,"  when  inspected,  did  not  cdntain  tlu'  name  of  one 
of  the  parties;  8<'('')/((/.  that  ''the  contract"  had  not  been  siiined 
by  the  vendor,  but  by  the  vendee  only.     It  was  in  discussing  the 


1  3  Tuunt.  Ifi9. 

a  1  IV  .t  V.  X.  R.  254. 

3  2  Riii-r.  N.  C.  at  p.  li\. 

*  2S.  C.  410,  415. 


6  r.  75. 

6  2  I'.iiii:.  X.  r.  7S5. 

"  2  Biug.  -\.  C.  735,  742. 
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latter  of  these  two  points,  that  Tindal,  C.  J.,  used  the  lanj^iiairc 
quoted  by  Pitman,  and  which  is  re(iuoted  by  the  South  Carolina 
Court;  and  by  whicli,  and  by  some  other  authorities,  they  \w\v 
misled  into  unsoundly  holding  the  general  doctrine  that  in  the 
writing  under  the  statute  it  is  not  necessary  that  it  should  appear 
who  both  of  the  parties  to  the  contract  are. 

That  matter  1  was  summarily  dealt  with  by  Tindal,  C.  J.,  in 
disposing  of  tlie  lirst  point,  where  he  says:  "I  admit  that  an 
agreement  is  not  perfect  unless  in  the  body  of  it,  or  by  necessaiy 
inference,  it  contain  the  names  of  the  two  contracting  partiea^  the 
subject-matter  of  the  contract,  the  consideration,  and  *he  promise. 
Looking  at  this  contract,  as  it  may  be  collected  from  the  particu- 
lar of  sale,  it  appears  to  be  an  agreement  by  which  Ross  sells 
property  on  behalf  of  Laythoarp.  When,  in  the  outset,  it  says 
that  the  properly  will  be  sold,  subject  to  conditions,  we  are  re- 
ferred to  the  conditions  in  the  same  paper ;  and  there  we  see  that 
Ross  is  an  auctioneer  who  sells  for  Laythoarp.  That  gets  rid  of 
the  objection,  therefore,  that  Laythoarp's  name  is  not  contained 
in  the  contract,"  and  dei)rives  Pitman  on  l'rincii)al  and  Surety, 
p.  75,  and  ^'2\'r  Tindal,  C.  J.,  in  Laythoarj)  v.  liryant,  2  Ijiiig.  N. 
C.  7o5,"  of  any  weight  as  authority  for  the  ostensible  holding  of 
the  Supreme  Court  of  South  Carolina,  in  (Jrillin  v.  Rembert.- 

Parsons  on  Contracts'*  and  Kent's  Commentaries*  are  also  cited 
by  the  court  to  sustain  their  jjosition  that  in  agreements,  gener- 
ally, the  names  of  the  contracting  parties  do  not,  under  the  stat- 
ute, have  to  be  shown  by  the  writing.  Hut  the  language  (juuled 
by  the  court  from  both  of  these  leading  American  wi'iters  is  sini|)!y 
to  the  effect,  as  in  Laythoarp  v.  Bryant,^  that  both  of  the  paiti'es 
need  not  sign  the  contract,  —  manifestly  a  very  different  thing 
from  the  writing,  signed  by  the  party  whom  it  is  sought  to  charue, 
not  showing  with  whom  he  has  contracted.  Kent  refers  to  the 
statute  very  briefly,  \)ut  he  does  state  that  "  uidess  the  essential 
terms  of  the  sale  can  be  ascertained  from  the  writing  itself,  or  by 
a  reference  containeJ  in  it  to  something  else,  tlie  writing  is  not 
a  compliance  with  the  statute;"''  whicii  "essential  terms"  would 
clearly  include  what  is  to  l)e  given  for  the  goods,  the  considera- 
tion ;  and,  according  to  the  South  Carolina  Court,  "  by  analogy." 
that  would  imply  that  the  names  of  the  contracting  partii  s  must 
also  be  shown  by  the  writing. 

iiut  Professor  Parsons,  who  deals  more  fully  with  the  statute, 
expressly  says,  that  the  writing  "  must  contain  the  mimes  of  the 


•  At  p.  Ui. 

2  2  S.  C.  410,  414,  ctseq. 

•  2  I'ars.  oil  Con.  p.  6. 


*  2  Kont's  Com.  .'ilO. 
»  2  MiiiR.  X.  C.  7.ii>. 
«  2  Ki'iit'^  Com.  511. 


iters  is  simitly 
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ptirtieK,'"^  the  italics  being  his  own;  and  Champion  v.  Plummcr,^ 
and  other  authorities,  English  and  American,  are  cited  for  this 
clear  and  un(iuestionably  sound  position.  So,  these  authorities  do 
nut  sustain  the  unsound  extra-judicial  holding  of  the  South  Caro- 
lina Sui)renio  Court. 

Fell  on  Guaranty  3  is  also  cited.  And  although  the  language  of 
that  author  is,  as  quoted,  suflicient  to  sustain  the  ratio  di-ddendi 
of  what  we  have  already  intimated,  is,  in  accordance  with  the  dic- 
tum of  tlio  Privy  Council  in  Williams  v.  liyrnes,*  the  thoroughly 
well  decided  case  of  GrilHn  v.  Rembert^  (altliough  n(jt  sound  on 
tlie  ground  on  which  it  is  ostensibly  decided) ;  yet  that  author  is 
as  far  as  the  others  from  sustaining  the  doctrine  of  the  South 
Carolina  Court,  that,  generally,  under  the  Statute  of  Frauds,  the 
names  of  both  the  contracting  parties  need  not  appear  by  the 
writing.  On  the  contrary,  Mr.  Fell  expressly  says,  that,  "  Gener- 
ally speaking,  it  must  appear  upon  the  face  of  an  agrecniinit,  who 
the  contracting  parties  are.""  But,  on  p.  G7,  that  writer  does, 
as  he  is  quoted,  say,  "  But  it  seems  very  questionable,  whether  a 
nute  of  guaranty  need  show,  upon  the  face  of  it,  all  the  contract- 
ing parlies.  Supposing  a  guaranty  given  in  the  following  form : 
'  1  promise  to  guaranty  the  payment  of  goods  to  the  amount  of 
i:lUO  furnished  to  A.  IJ.  (Signed)  U.  C  This  may  be  a  very 
u.sclul  form  of  guaranty,  where  a  |)erson  of  known  reputation 
wishes  to  gain  credit  for  another,  leaving  to  him  the  choice  of 
such  person  to  deal  with  as  he  might  find  most  to  his  advaii- 
tai-e." 

"^^'hile  this  is  in  strict  accord  with  the  dictum  of  the  Privy 
Council,  when  confined  to  the  case  of  a  guaranty  given  to  one  to 
he  used  with  unnamed  parties,  the  authorities  cited  for  it,  Stadt  v. 
Lill,"and  Coleman  t'.  Upcot,**  do  not  touch  the  point.  The  former 
case  holds  that  the  writing  was  good  under  the  fourth  section;  the 
jiartiesto  the  contract,  its  subject-matter  and  consideration,  being 
stated, and  the  writi-.g  being  signed  by  the  party  to  be  charged. 
Tho  latter  case  holas  that  the  (H/i/ret/ntio  inrntiiiin  can  lie  shown 
l)y  the  verbal  assent  to  the  contract,  of  the  party  who  is  not  the 
party  sought  to  be  charged:  all  the  esscuiials  of  the  contract  be- 
inir  CN  idenced  by  the  writing  signecl  by  the  party  to  be  charged. 

')nt,  in  a  note''  in  Fell  on  Guaranty,  the  language  is  in  very  di- 
rect contradiction  to  that  of  the  text,  thus  :  ''  The  written  memor- 
andum must  contain  the  names  of  both  the  contracting  parties.     It 


'  n  rars  oil  Con.  13,  n.  v. 
■^  '.  Ks]..  240,  4  B.  &  1'.  253. 

*  i'  .lur.  N.  s.  iit  p.  305. 
'2S.  C.  410. 


8  At  ]..  *\6. 

7  H  Kiist,  :U8. 

8  5  Viii.  All.  527. 

*  To  i>.  07  ;    A.,  appciulix,    492  ;   3d 
Am.  ed. 
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is  not  suHicient  that  a  guaranty  contain  the  name  of  llie  itaity 
who  is  answerable  lor  the  tiel^t ;  it  must  contain  as  well  the  nuuit' 
of  him  whose  debt  is  to  be  answered  for."  ' 

The  case  of  Union  Hank  v.  Coster's  Executors,-  in  the  New 
York  Court  of  Appeals,  is  another  case  where  the  decision  accords 
with  the  dictum  of  the  Privy  Council  iu  Williams  v.  JJyrnes.''  In 
that  case  II.  ik  C.  gave  K.  tt  D.  a  letter,  unaddressed,  to  be  usid 
as  the  holders  might  find  necessary,  as  follows:  "New  York,  .M;iy 
29,  1841.  Sir:  Wc  hereby  agree  to  accept  and  pay  at  maturity 
any  draft  or  drafts  on  us  at  sixty  days'  sight,  issued  by  K.  A'  D. 
of  your  city,  t(»  the  extent  of  ''i!«25,000,  and  negotiated  through  your 
bank.  (^Sigiu'd)  II.  &  C'."  At  the  foot  of  the  letter  of  ciedit  wns 
a  guai'aiity  executed  at  the  same  time  by  the  defendant's  testator, 
as  follows:  "  1  hereby  guarantee  the  due  acceptance  and  paymtMit 
of  anv  draft  issued  in  jjursuancc  of  the  above  credit.  (Signed) 
John  "a.  Coster." 

On  the  faith  of  this  letter  of  credit  and  guaranty,  the  plaintiffs 
purchased  from  K.  &  I),  drafts  for  fjiOOOO,  and,  8ubse(|uently,  a 
further  draft  for  >!4000,  on  II.  &  C,  at  sixty  days'  sight.  Tlu! 
former  were  duly  accepted  and  paid,  but  the  latter  was  refused 
acceptance.  Independent  of  these  drafts,  another  bank  had  [nii- 
chased  u  draft  for  ><10,O00  under  the  same  letter  and  guaranty. 

In  an  action  against  the  executors  of  the  guarantor,  a  verdict 
was  entered  for  the  plaintiffs,  which  was  sustained  by  the  New 
York  Superior  Court.^  On  appeal  the  judgment  was  sustained. 
One  of  the  grounds  upon  which  the  appellants  relied  was,  that  the 
guaranty  was  void  under  the  Statut*;  of  Framls,  because  it  did  not 
contain  any  name  or  description  of  the  person  or  party  to  wliJiii 
the  promise  to  answer  for  the  debt  or  default  of  another  was 
made.^  Hut  the  Court  of  Appeal  held  tiiat,  the  guaranty  bciiiir 
general,  a  contract  arose  between  the  guarantor  and  any  party 
or  parties  acting  under  the  guaranty.'^ 


1  Tliis,  wliii'li  sffiiis  to  ho,  an  Atni'i'ieiiii 
note,  is  11  little  mixi'il  ;  but  iis  the  eoii- 
tiiietitii;  |i:irti('s  are  the  f^iianiutor  and  the 
f»uaranti'i',  ainl  as  tln'ii'  is  citiMl  in  the 
noti',  anionj,'  othiT  eases,  Williams  v.  Lake, 
1  L.  T.  N.  s.  57,  .itatccl  )iy  us  sii/tnr,  it 
nianit'fstly  means  that  whieli  in  the  tiist 
jiart  oC  the  sentence  it  says,  natni'ly,  that 
"the  written  ineinofandnni  (/.  i'.,  of  the 
pu.iianty  naini'il  anil  ivCerreil  tt)  on  i)a>;e 


a.lO  ;  Parker  v.  Wilson,  If)  Wend.  :U:^, 
'ti  &  7  ;  Manrow  c.  Diinliain,  .'5  IIill,:"iS4; 
I'arkir  v.  Uiadley,  2  Mill,  .'.St;  Hunt  v. 
Brown,  i>  Hill,  H.'i  ;  l!oi;eis  i;.  Kneel, iii'l, 
V.\  Wend.  114;  Neweoinh  v.  Claik.  1 
l)enio,  '2'_'(>,  were  eiteil. 

*  I'ratt,  J.,  in  delivering,'  the  judi^iiiont 
of  the  court,  .saitl :  "  liut  these  jieinril 
letters  of  crcilil  may  he  sr.hdivided  into 
twc  kinds,  ihos(>  that  ei>iitetn|ilale  a  >\\rA<' 


(i7l  must   contain   the  names  of  lH)tli  the  transaction,   and    those  ,hat   ci.iiieiii|iUii' 

contractin;^  parties."  an  o|ien  and  continued  credit,  cMilir.uiiii,' 

'•^  .'<  Coinst.  2ii:{.  .several    transactions,      In    the  latter  eiisc 

*  1'  .lur.   S'.  s.  'W).  they  are  not  f,'enerally  contineil  to  tr.uis,i- 

*  fnion    Hank    v.  Coster's   Executors,  tion,  with  a  sinL,'le  individual,  hut  il  tin' 
1  Sandf.  M'2.  nature  of  the  business  which  the  lettT  el 

'  For  this,  Davis  v.  Sliields,  '2C  Wend,  credit  was  inteniled  to  I'acilitalo  n'liiiiw 
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•  In  Bircklicad  v.  JJrown,^  wliorc  a  letter  of  credit  was  addressed 
to  sjn'i'ilied  parties,  an-.l  advances  were  made  on  it  by  other  par- 
ties, tiie  New  York  Supreme  Court,  in  lu)lding  that  an  aetinn  bv 
tliose  wouhl  not  lie  for  want  of  privity  of  contract,  thus  woll  stated 
the  ucneral  law  applicable  to  the  (piestion  we  are  consiilei-in<^  : 
"Letters  of  credit  usually  contain  a  rcipiest  that  some  one  will  ail- 
vanee  money  or  sell  ;j;o(jds  to  a  third  person,  and  an  undcrtakintr 
on  tiie  part  of  the  writer  that  the  debt  which  may  lie  eontiacted 
by  the  thii'd  person  in  pursuance  of  the  request  shall  be  duly  paid. 
These  letters  have  been  divided  into  two  classes,  ncnrial  and 
special.  They  are  general  when  addressed  to  any  person  and  all 
persons,  without  naminu'  any  oiu'  in  particular.  Tiiey  are  special 
when  addressed  to  a  particidar  individual  or  liruj  by  name.  When 
the  letter  is  addressed  to  all  persons,  it  is  in  elVeet  a  reijuestmade 
to  each  and  every  one  of  them,  and  any  individual  may  accept  ami 
act  upon  the  jiroposition  contained  in  it,  and  on  his  doing'  so,  that 
which  was  before  indefinite  and  at  larj^e  becomes  delinite  and 
lixed  ;  a  contract  immediately  springs  up  between  the  person 
making  the  advance  and  the  writer  of  the  letter,  and  it  is  th.ence- 
forward  the  same  thing  in  h'gal  effect  as  though  the  name  t)f  the 
ioinicr  had  been  inserted  in  the  letter  at  the  beginning.  When 
the  letter  is  special,  or  in  other  words,  addressed  to  a  particular 
iiiilividual.  he  alone  has  the  right  to  act  upon  and  ac(]uire  rights 
under  it.  If  any  one  else  attempts  to  accept  and  act  u|ton  the 
proposition  contained  in  the  letter,  he  comes  in  as  a  mere  volun- 
teer, and  he  cannot  by  thus  thrusting  himself  forward  create  any 
legal  ol)Iigatiou  on  the  part  of  the  writer.  There  has  been  no 
CDuiimnieation,  and  is  no  privity  of  contract  between  them."  - 

The  conclusions  we  reach  on  the  general  subject  we  have  been 
consideiMug,  are, — 
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it.  "lillrifiit  imliviiliials  aro  autli(iriz'''l  to 

m.lkrailvailci'S  llluill  it,  illld  it  tllfll  brrnllU'S 

a  MVciiil  I'oiitiact  witli  cacli  imliviiliial  to 
tilt' .iiiiiiiiiit  iiilvaiirrtl  liy  liiiii." 

'  :<  Hill,  (l:!4.  tiJ'J. 

'^  Sii  ill  i;u>.s,'ll  i\  Wij^i^iii,  '1  ^tinv, 
21:!.  'j:!!!.  St, .IT,  .1.,  says  :  "Take  tli.' 
ra-i'  lit  a  loiminiii  Iftti'V  of  ^'iiaraiity,  wIh'H' 
tlic>  nuaiaiitiir  says  in  m-iu'ia!  tcni:.-.  in  a 
Iiiipir  iiiiitivssi'il  to  A.  15.,  the  party  lor 
wliiisc  lii'iiilit  it  is  1,'iviMi,  '  I  lii'irliy  i,'uai'- 
iinti'c  to  any  |it'rsoii,  ailvanciiii;  nioin'y  or 

.Si'llilltf     jr,,|„ln      f,,       ^\.       n    ,      not       I'XlI'l'liilll,' 

t'li"',  the  jiayini'iit  llicn'ol'  at  tlic  ('.\|iiia- 
tioii  of  til.,  rii'ijit  wiiicli  sliall  Im'  ;;ivi'n 
tliiMvldr.'  C.iii  tlii'ii'  111'  a  cioulit  tliat  any 
piTsoii  making  tin'  inlvanccs  or  scliiii}; 
till' i;.io(ls  ii|)oii  till'  t'aitli  of  till'  IfttiT,  is 
I'ntiij.'il  to  tri'at  tin'  ]pa|icr  as  containiti;,' 
i»  Jiii'i  t  aiul  iintiu'diiite  iiromise  to  liimsulf 


to  f;narai)ty  tlic  jiaytnrnt,  notwitlistaiul- 
iii;;  it  is  aiKlii'sMil  to  A.  I>.  '  In  tno 
roninicnial  worlil,  as  f:'i  as  I  know,  no 
iloul'i  li.i>  as  yi't  cvi'r  lui'i:  iiitiit  innil  on 
tliis  sniiji'it  ;  ami  yit  ti.iiisailions  of  tliis 
sort  aic  of  I'Vi'ry  day's  onnniiirr,  csiie- 
fially  when'  the  [lorson  liy  whom  tlic  ad- 
vanrt'  is  to  lie  inadi',  is  nnci'rtain  or 
nnknown.  'i'lii'  ra-i'  of  ,\ilanis  r.  .loncs, 
I'J  i'l't.  'Jii",  •-M.'f  .s  in  I'oint  to  sliow  that 
siii'h  a  ;;iiara"'  ,  in  snrh  ^'('nri;il  tirnis, 
will  liiml  tn ■■  guarantor  in  favor  of  uny  |)i'r- 
son  who  sh;dl  trust  tin-  [i.irty  npon  tin' 
faith  and  cri' li;  of  tin'  jrnaiantv."  .\nd 
si'o    Watson's     Kxms.      r.     Mrl.,-iP'!i,    It* 


W.-nd. 


>()    W.nd.    4'J 


I'.ov. 


Kdwaiils.  4  Wlu'at.  HI  ;  Uradh^y  r.  Cary, 
8  (Jri'i'iilf.  'J34  ;  Carnc{;ie  r.  Moni^on, 
2  Mi'ti'.    381. 

On  the  ainlogotis  ijui'stion  at  i-oinnion 
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1.  That  in  all  such  cases  as  Williams  v.  Byrnes,^  Lawrasou  v. 
Mason,'-*  Williams  v.  Lake,^  Williams  i\  Jordan,^  and  Uoycc  v. 
Grcoii,^  where  the  guaranty  is  to  a  specific  person,  as  the  words  of 
the  statute  re(iuire  a  note  in  writing  of  the  bargain  or  eoiitrat-r, 
the  language  caiuiot  bo  satisfied  unless  the  existence  of  the  hur- 
gain  or  contract  appear  cvideuccd  in  writing,  and  a  liargain  or 
contract  cannot  so  appear,  unless  the  parties  to  it  are  specified, 
either  noniinully,  or  by  description  or  inference.     Jhit, — 

2.  In  such  cases  as  Grillin  v.  Uembert,'^  aud  Union  IJauk  v. 
Coster's  Ivxecutors,"  where  there  is  a  prouiise  in  writing, signed  liy 
the  party  to  be  charged,  to  pay  any  one  unnamed  wlio  shall  fur- 
nish go(jds  to  the  writer,  or  to  a  third  person  making  default,  tlic 
promise  in  writing  will  become  a  Ijinding  contract  witii  any  oiiu, 
whosoever  he  may  be,  who  shall  accept  the  i)romise  iu  writinir, 
and  furnish  the  goods ;  the  reiiuisition  of  the  statute  being  tlioie 
complied  witli,  as  the  note  in  writing  is  a  note  or  memorandum  of 
the  contract,  outside  of  the  <piestion  of  nmtuality,  which  latter 
does  not  have  to  be  evidenced  by  the  writing. 

But  it  is  not  absolutely  essential  that  the  actual  names  of  tlie 
parties  to  the  contract  should  appear  by  the  writing.  If  tlie  writ- 
ing contain  a  sullieient  description  of  the  parties,  that  has  ijci'u 
held  to  be  sulheient.  In  Hood  v.  Lord  liari'ington,'^  a  sale  of 
property  described  as  belonging  to  the  late  Admiral  Ferguson,  ex- 
pressed to  be  "by  direction  of  the  executors,"  was  held  a  sul'licicut 
description  of  the  veii'.  is,  without  naming  who  the  ('xecutor.s 
were.  So,  in  )?alc  v.  Lambert,'*  where  the  memorandum  showed 
that  the  sale  was  "by  direction  of  the  proprietor,"  but  did  not 
contain  the  name  or  any  other  description  of  the  vendor,  it  was 
held  that  the  description  of  the  vc-ndor  was  sullicient.  And  in 
Connnins  v.  Seott,''^  where  the  particulars  annexed  to  tlu'  ukiii- 
oraudum  of  the  sale  showed  that  the  vendors  were  a  eoinpaiiy  in 
possession  of  the  premises,  it  was  hehl  that  this  was  a  sullicient 
description  of  tliem.^^     In  llossiter  v.  Miller,'^  too,  it  was  held  that 


law  rcfi'iTPcl  to  liy  tlu'  Privy  (.'ounril  in 
Williiiiiis  V.  Uyiiii's,  9  ,Iur.  n.  s.  3t>3,  3()5, 
as  to  till'  liahility  of  .'iiiy  oik'  who  lulvcr- 
tisfs  f,'('iii'i'iilly  a  icwaiil  tor  iiit'orinatioii 
to  any  in'rsun  not  nanii'd  in  the  ailvcilise- 
nient,  wlio  shall  lirst  ^ive  the  inl'orniation 
askcil   for,   see    Williams    r.    Carwanlinii, 

5  V.  &  P.  niJti  ;  Lancaster  v.  Walhh,  4  M. 

6  W.  Hi;  Citv  I'.ank  v.  P.an^'s,  2  I'M- 
wards  (N.  Y. ).  Cli.  95  ;  Fallick  v.  Bar- 
ber, 1  M.  &  Sel.  108. 

1  9  .lur.  N.  s.  :it)3. 

2  3  ('ranch.  492. 

«  29  I..  .1.  (.).  P..  1. 
*  6  Ch.  Div.  517. 


Battv  (Ir.).  ()08. 

'2  S.  Cur.  410. 

3  I'onist.  (X.  V.)  '203. 

L.  1{.  6  Va[.  -218. 

L.  It.  18  K.|.  1. 

L.  n.  20  Ki|.  11. 
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''  Ami   sff    ,NIorris  v 
.   s.   Itl8  ;    Trneman  r. 


Wilson,  5  .Iiir, 
X.  s.  Itl8  ;  Trneman  v.  Lodi-r,  II  A.  i 
K.  5S9  ;  N-ewcll  ,:  lladionl,  L.  K.  3  C.  1'. 
U-1;  Calder  v.  \).A)A\,  L.  I.'.  0  ('.  P.  IStl ; 
Thomas  c.  Brown,  1  (^).  B.  Div.  71 1  :  Hut 
V.  London  &  I'ari.s  Hotel  Co.,  L.  I!.  -"  \a- 
412. 
i"^'  5  Ch.  Div.  648  ;  3  Apii.  Cas.  1121. 
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tlio  term  "proprietors"  was  a  eufliciout  description  from  wiiich  to 
idontiiy  the  vendors.  And  in  Catling  v.  Kinds'  wlierc  the  vendor 
was  described  us  "a  trustee  selling  under  a  trust  lor  sale,"  the  de- 
scription ol  the  vi-ndor  was  held  sullicient.  But,  in  Potter  v. 
I)ul'licld,-  it  was  held  that  the  term  "  vendor  "  alone  was  insulU- 
cicut,  as  it  contains  no  description  of  who  the  vendor  is.'^ 


1  '•  Cli.  Div.  ot;o. 

••i  I.,  li.  IS  K(|.  4. 

!i  111  Ciitliii^' i>.  KiiiK,  5  Ch.  Div.  GDO, 
III'),'),  where  it  wus  iield  tiiiit  "ii  trustee 
silling'  umler  ii  trust  I'^i  s:ile  "  was  a  sulli- 
cient ileseiiiitii)u,  Slellisli,  L.  J.,  saiil  : 
" 'I'lii'  statute  ouly  re(|uifes  tlmt  thero 
slmuM  lie  ii  note  or  lueiiKiiainIuiu  of  a 
eiilitiaet.  Tlleu  the  case.'*  lio  iliiuht  show 
(wh:il,  even  if  not  estal)lisheii  liy  author- 
ity, woulil  iiave  lieeu  dear  enou;,'li)  liiat 
yi)U  must  be  atile  to  tliscover  ti'uni  tlie 
written  (hjciiiiieiit  who  tlie  vendor  is.  It' 
he  i>  lell  quite  at  l:irj,'e  as  '  vendor,'  or  as 
'my  client,' or  sonnthin^'  of  that  kind, 
thit  is  too  va;,'ne.  In  deterndnin;,'  wliether 
the  des('ri|ition  in  the  pre.'^eut  easo  is  snlli- 
eii  ht  or  not,  the  only  tliinj^  to  look  at  is 
whetiier  it  is  within  the  nu'aning  of  the 
statute;  whetlit'r  it  is  so  vaj,'ui'  that  persons 
who  have  not  eontraeted  could  hy  per- 
jury be  made  lialile  on  the  eontraet.  I 
cannot  see  that  such  a  description  as  this 
i'X]Hises  [larties  to  tliat  risk  any  more  than 
if  the  name  was  inenlioneil  and  tlie  iples- 
tion  was  laised  which  of  the  [lursons  jpcar- 
in;;  tiiat  name  was  intended.  It  a[i|iears 
to  nie  that  if  a  man  is  descriheil  as  a  trus- 
tee for  sale  of  certain  property,  he  must  he 
so  liy  virtue  of  some  written  document, 
and  the  ]irodiiction  of  the  document  inak- 
ini,'  him  a  trustee  for  .sale  of  the  property 
ill  i|iiistioii,  identities  him."  The  same 
I'riiii  iphs  are  laid  down  liy  Lord  Cairns  in 
tin-  llou>e  of  Lords,  in  1,'ossiter  i'.  .Miller, 
;i  Aiip.  (.'as.  11-JI,  111(1,  thus:  "As  to 
tile  -.M-  of  the  term  '  projirictors,'  I  own  I 
Has  viiiiewhat  surprised  to  hear  that  ipies- 
ti'iii  aliened,  for  I  am  sure  your  loidsiiips 
have  frei|Ucntly  seen  conditions  of  sale,  not 
iiic'iely  hy  auction,  liut  by  private  con- 
tluct,  in  whiidi  it  is  slated  that  the  sale  is 
iiiaile  sometimes  by  the  owner  and  some- 
times Ity  the  nicu'tfiaf^ees,  and  a  form  of 
I'lintract  is  annexed  in  which  an  a^'ent 
••igns  for  the  vendors,  and  no  other  speeiti- 
liition  upon  the  vend<U''s  part  is  'iiserted, 
and  I  never  heard  up  to  this  tine  that  a 
I'lintrai't  under  those  idrciimstanci's  was  in- 
valid. In  ]H)iiit  of  fact,  the  i|uestioii  is,  is 
there  that  certainty  which  is  descrilied  in 
till'  htral  niaxini  id  cirtum  est  fjinnl.  rrrtitm 
i-'il:!:  1,1,1, xt  !  If  I  enter  into  a  contract  on 
liehalf  of  my  client,  on  behalf  of  my  piiii- 
'il'il,  oil  behalf  of  my  friend,  on  belialf  of 
those  whom  it  may  concern,  —  in  all  those 


cases  theri^  is  no  smdi  statement,  and  I 
apprehend  that  in  none  of  those  cases 
would  the  note  satisfy  the  reipiireliielits  of 
the  statute  of  frauils.  Hut  if  I,  beini; 
really  an  aj,'eiit,  enter  into  a  coiiliuct  to 
stdl  lllackacre,  of  w  hich  I  am  not  propri- 
etor, or  to  sell  the  hoiisi?  No.  1  Portland 
I'laee,  on  behalf  of  the  owner  of  that 
house,  there,  1  appieiieiid,  is  a  statement 
of  matter  of  fact,  as  to  whii  li  there  can  Iks 
jMufect  certainty,  and  none  of  the  danf,'er8 
struck  at  by  the  statute  of  frauds  cau 
arise  ;  ami  1  should  be  surpiiM'd  if  any 
authority  could  be  found,  and  certain  none 
has  been  produced,  to  sa\  that  a  contract 
under  thoM'  circumstances  would  not  be 
valid." 

The  same  ([uostion  was  dealt  with  in 
the  Kiij,dish  Court  of  A|ipeal  in  I'onnison 
r.  The  i'eople's  CalV'  Co..  l.'i  L.  T.  N.  .s. 
Ih7,  when',  reversing'  the  judi^meiit  of 
.Maliiis,  V.  <'.,  the  court  held  that  in  that 
case,  neither  the  name  nor  sullicient  de- 
scription of  the  Vendor  was  j^iveii  to  sat- 
isfy the  4th  secti(Ui  of  the  statute.  The 
sale  of  the  pioperty  was  iiy  auction,  the 
auctioneer  only  sayiiij^  :  "  'Ve  are  in- 
structed to  tlispose  of  pid|ierty  ,  our  in- 
structions are  to  stdl."  .lessel,  M.  H.,  oil 
this  point  sai(l  ;  "  'I'hat  does  not  diow  that 
the  person  who  is  selling'  is  the  I'Wiier  or 
jiroprietor,  which  is  the  same  '.hiii;.:.  He 
may  be  a  person  liavinj.;  a  powfr  to  dis- 
pose of  the  property,  or  what  isMUiietimes 
called  a  ]iowir  simply  c  ollateial,  without 
any  interest  in  the  |iroperly.  'I'he  most 
lamiliar  casi'  is  the  easi'  of  a  trustee  with  a 
power  of  sale.  He  may  be  a  niort;;ai,'ec  or 
any  person  liaviii^' any  ]iowir;  in  lact,  lie 
may  be  a  cominissioiier  under  an  im  losuro 
net,  having;  ]iower  to  sell  the  lands  for 
payment  of  the  waste.  He  does  not  show 
liy  anythiiij,'  who  he  is  or  what  he  is  ; 
therefore  there  is  no  dcsciipiinn  f^iven  ai 
all.  'l  he  mere  word  'vindor,'  will  not 
do,  because  that  is  the  someboily  who  sells. 

When  you  come  to  '  projii  jeior,'  there  is 
soiiiethiii}^  to  show  it,  and  1  do  not  know- 
why  '  proprietor '  in  many  cases  is  not  as 
f^ood  ami  lietter  than  the  name  of  the  ju-r- 
son.  An  auctioneer  mi;,'ht  say  :  '  We  sell 
on  behalf  of  .lolin  Smith.'  That  is  not 
such  a  f^ood  de.scri]ition  as,  '  We  .sell  on 
Iwdialf  of  the  owner  of  Hlackaeie,  situate 
so  and  so.'  In  some  cases  the  description 
is  better  than  the  name.     Would  any  one 
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Kay,  J.,  in  Jarrctt  v.  Hunter,^  held,  on  the  principles  established 
in  Rossiter  v.  Millei',^  Sale  v.  Lambei't,''  and  Potter  v.  Dullield,'  that 
if  the  vendor  is  described  in  the  contract  as  proprietor,  owucr, 
mort^aj^ee,  or  the  lilvc,  the  description  is  suHiciont,  although  ho  Ls 
not  named ;  but  if  he  is  described  as  vendor,  or  client,  or  Irioiid, 
of  a  named  agent,  that  is  not  sulhcient;  the  reason  being  tliat  tlic 
former  description  is  a  statement  of  matter  of  fact,  as  to  which 
there  can  be  perfect  certainty,  and  none  of  the  dangers  strucli  at 
by  the  Statute  of  Frauds  can  arise  ;  while,  as  to  the  latter,  iu  order 
to  liiid  out  who  is  vendor,  client,  or  friend,  you  must  go  into  evi- 
dence on  what  there  might  possibly,  as  in  Potter  v.  Dullield,  be  a 
conflict,  and  that  is  exactly  what  the  act  says  shall  not  be  decided 
by  parol  evidence.  The  court  would  be  thrown  on  parol  evidence 
to  decide  who  sold  the  estate,  who  was  the  party  to  the  contract; 
the  act  requiring  that  fact  to  be  in  writing.  And  this  applies  even 
when  the  vendor  signs  the  contract,  but  describes  himself,  in  tlie 
contract,  as  "solicitor  for  the  vendor;"  and  the  fact  of  the  pur- 
chaser knowing  who  tlie  vendor  is  does  not  make  the  contract 
valid  which  is  invalid  under  the  statute. 

Where  property  was  sold  by  auction,  the  particulars  and  con- 
ditions of  sale  not  disclosing  the  vendor' ■<  name,  and  the  contract 
was  duly  signed  by  the  purchaser,  but  was  not  by  the  vendor 
or  the  auctioneer  acting  in  the  matter  of  sale,  and,  subsequently, 
in  consequence  of  delays  on  the  part  of  the  purchaser,  the  attor- 
neys for  tlie  vendor  (the  vendor  himself  being  a  member  of  such 
attorney's  firm)  wrote  in  the  course  of  a  correspondence  wliieh 
ensued  :  "  Ite  S.'s  purchase.  We  would  like  to  close  this  ; "  and, 
referring  to  certain  representfitions  made  in  the  advertisements  of 
the  sale,  "  They  were  not  made  part  of  the  contract  of  sah'.  .  .  . 
Have  the  goodness  to  let  us  know  whether  the  vendee  will  pay 
cash  or  give  mortgage.  If  the  latter,  we  will  prepare  it  at  once 
and  send  you  draft  for  approval."  And,  on  a  subsequent  occa- 
sion :  "  Re  S.'s  purchase.  Herewith  please  receive  deed  for  i\])- 
proval."  And,  on  another  occasion,  the  vendor  himself  wrote: 
"  I  shall  take  immediate  steps  to  enforce  the  contract."  It  was 
held  by  the  Supreme  Court  of  Canada,  affirming  the  judgments  of 
the  courts  below,  that  the  conditions  of  sale,  together  with  the 
corres[)ondence,  were  sufticient  to  constitute  a  complete  and  por- 


i 


doubt  tliat  the  words  '  the  qiippn,'  or  '  the 
prinit'  minister,'  or  'the  president  of  tlie 
council,'  would  not  indicate  known  per- 
sons ?  You  do  not  want  the  actual  bap- 
tistnal  and  surnanu's  ;  you  only  want  a 
sufficient  description.  In  every  case  the 
question  of  wliat  is  sufficient  may  be  dis- 


cussed, but  where  there  is  no  di'scriiition, 
as  in  the  case  before  us,  it  is  diU'ereut." 

1  34  Ch.  Div.  182,  181. 

•^  3  Ai-p.  Cas.  1124,  1141. 

»  I,.  II.  18  Eq.  1. 

*  lb.  4,  8. 
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feet  contract  between  the  vendor  and  purchaser  within  the  Statute 
of  Frauds.' 

And  whore  one  who  was  not  the  owner  sold  property  without 
ilisclosinu;  the  nuino  of  the  owner,  and  ^avc,  in  liin  own  nanir,  a 
receipt  for  a  deposit  on  tiio  imrciiasc-nionoy,  the  jury  having  found 
tliat  lie  sold  as  principal,  the  court  hold  that  ho  was  lialdc  on  his 
contract,  under  the  statute,  as  tho  vendor,  altlnMii^h  the  nanio  of 
the  owner  did  not  apjioar  in  the  writini^.'- 

Aml  thougii  the  names  of  the  parties  to  tho  contract  appear  by 
the  writin<r,  this  is  not  sulHcient  unli'ss,  by  fair  intoudniont,  tho 
names  appear  as  of  the  parties  to  tho  contract,  and  not  niei'oly 
■M  matter  of  description.  Thus,  in  Vandenburgh  ?'.  Spooner,-'^ 
the  nionioranduni  signed  by  tho  defendant  was  as  follows:  "  I). 
Spooner  agrees  to  buy  the  whole  of  tho  lots  of  niarldo  purchased 
hy  Mr.  Vandenburgh,  now  at  the  Lyme  Cobli,  at  Is.  prr  foot;" 
and  it  was  hold  that,  as  this  diil  not  show  that  the  marble  was 
imrchased  from  Mr.  Vandenburgh,  tho  plaintiff,  it  was  not  siilTi- 
cicnt ;  that  the  essentials  of  the  contract  must  bo  collected  from 
the  document  by  means  of  a  fair  construction  or  reasonable  in- 
tendment, and  that  the  seller's  name  must  appear  as  seller  in  tho 
(locinnont,  and  not,  as  in  this  case,  as  a  part  of  the  description  of 
the  goods. 

In  Jjailey  v.  Ogden*  the  defendant's  agent  wrote  in  liis  momo- 
randiun-book  the  following  memorandum:  '•  J.  Ogdon  tt  Co. — 
Bailey  t\:  Bogert.  Brown  12^,  white  1()|,  60  and  90  days.  Dobon- 
tnrc  i)n.rt  pay."  In  an  action  by  tlie  plaintiffs  for  the  price  of 
certain  sugars  alleged  to  be  sold  to  tho  defendants,  this  mom- 
orandinn  was  relied  on  to  take  the  case  out  of  the  statute,  but 
the  court  hold  that  it  was  absolutely  unintoUigiblo  ;  that  it 
had  not  the  essentials  <jf  a  contract,  or  memorandum  (d'  a  eon- 
tract;  that  no  person  could  ascertain  from  it  which  of  tho  par- 
tics  was  tho  seller,  and  which  was  buyer  ;  nor  whether  there 
was  any  actual  sale  between  them,  nor  what  specific  article  was 
the  obji'ct  of  the  sale,  or  in  what  quantity,  or  what  was  the 
price. 

In  Xewell  v.  Radford^  it  was  thought  that  Vandenljurgli  v. 
."^pooiier*^  went  to  the  full  extent  of  tho  law,  and  that  it  oould  be 
understood  only  on  the  principle  that  a  written  agreement  that 
"A.  agrees  to  buy  B.'s  horse  for  j£10"  is  not  sulTicicnt  to  satisfy 


O'Donohoo  V.  Stammers,  11  S.  C.  of     Soutliwill  i'.  Bowditoli,  1  ('.  1'.  Div.  374; 


Can.  I!.  :ir.8. 

^  I^oiii,'  V.  Millar,  4  C.  P.  Div.  4r.O. 
And  sec  IlJLtgiiis  I'.  Si'iiior.  8  M.  &  W. 
834 ;  Joiu's  v.  lattledale,  6  A.  &  E.  48t3 ; 
Calder  v.   Dobell,   L.    R.  6  C.  P.  486  ; 


IJauniiimi  i-.  .laitii-s,  L.  It.  '.i  Cli.  508. 
3  L.  1{.  1  Kx.  316. 
*  3  Johns.  3ii9. 
6  L.  K.  3  C.  P.  52. 
«  L.  R.  1  E.\.  316. 
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the  Htatiitc  of  Frmids,  l)ccau80  it  could  not  be  iiifcrroil  bv  rcusDn- 
abli!  iiiti'iulmciit  t'roin  wuch  a  writiiiij;  that  15.  was  Ihi;  Hcllrr.  In 
Mcwcll  c.  I{.;,ll'«)i'(l  the  ineinoranihiiu  of  the  sale  of  thirty-two  sacks 
of  Hour,  siirtuHl  by  the  defendant's  at'ent,  in  the  jilaintifl'.s  lidok, 
was:  "Mr.  N'rwcll,  82  sacks  eulassos  at  ?]!•«.,  280  ll)s,  to  await 
orders."  In  an  action  for  the  non-delivery  of  the  lii>iir,  it  was  hclil 
that  pand  evidi'nee  was  admissible  to  show  the  surroundinti'  eiiraui- 
stances,  and  that  as  by  such  evidence  it  appeared  that  the  plaintiti 
was  a  baker,  who  would  therefore  require  (lour,  and  the  drfciHlant 
a  person  wlio  was  in  the  habit  of  selling  it,  and  looking  at  tlie  na- 
ture of  the  entry  in  relation  to  these  fiicts,  there  was  no  ivason- 
ablc  doubt  that  it  was  a  nieniorandum  of  a  sale  from  the  defendant 
to  the  jilaintill".' 

The  case  of  Leonard  v.  Vredenburdi,^  was  one  of  an  action  on  a 
prt)Uiissory  note,  which  was  guaranteed  by  the  defendant,  who  wrDtc 
on  the  iu)t(',  '•  I  guaranty  the  altove,"  and  signed  this  memorandum. 
The  note  was  made  by  one  Johnson,  in  favor  of  the  iilaiutilT, 
and  delivered  to  him,  for  goods  bought  l)y  the  maker  of  the  note. 
from  the  plaintilT.  On  the  trial  before  Kent,  ('.  J.,  evidence  was 
ofl'ered  to  show  that  the  whole  transaction  of  the  sale  of  the  giMxls 
and  the  giving  of  the  note,  with  the  defendant's  guaranty,  was  one 
entire  transaction,  and,  therefore,  as  the  note  implied  considera- 
tion, that  the  wlude  of  the  defendant's  contract  was  sullieiently 
shown  to  satisfy  the  statute.  The  evidence  was  refuscil,  on  the 
ground  that  the  defendant's  undertaking,  being  to  pay  the  debt  uf 
another,  was  within  the  statute,  and  that  the  consideration  for  his 
undertaking  did  not  appear  in  the  writing.  On  a  motion  fur  a 
new  trial  it  was  held  that  the  evidence  liad  becMi  improperly  re- 
jecicd,  as  the  d(>fendant's  contract  having  been  an  orlt/titol  under- 
taking, consisting  in  his  undertaking  to.  guaranty  the  delit  dt 
Johnson  for  f'O  goods  then  purchased  ;  the  latter's  note,  being  for 
value  receiveo,  importing  a  consideration  on  its  face,  was  all  the 
consideratiou  recpiisite  to  be  shown,  and  as  the  memorandum  dis- 
closed that  the  defendant  guaranteed  the  debt  of  Johnson,  and 
being  all  one  transaction,  the  value  received  was  evidence  of  con- 
sideration embracing  the  promises  both  of  Jt»hnson  and  the  de- 
fendant.    The  judgment  of  the  court  was  delivei'ed  by  Kent, (\  J.. 

1  See  MiU'doiialil  v.  Loii<;bottoiii,  1   K.  ccivcd  of  every  fa.t  witliiii  tlic  kiunvli'ilj?' 

&   E.   It77,  iKs7,  where  parol  eviileiioe  was  of  the  ]>:irtie.s  bilorc  ami  at  tin'  tiiiu'  o[ 

atliiiittctl  to  show  tliat  "your  wool"  in-  tin'  contract,  for  the  iiiir]io.sc  of  showing 

eliuicil  wool  bought  of  otln-r  fanners  he-  wliat  that  sulijeet-matter  was."    In  Spl.tr 

side  that  whieli  eaino  from  the  plaintitl'.s  r.   ("oojier,    1    (J.  15.    424,  ]iarol  eviili'iirc 

own  sheep;    Lord  CaniplH'll,  I'.  .J.,  tliere  wa.s  adniitteil  to  show  that  the  jiriee  kI  I."', 

saying:    ''I    am   of   opinion   that,    when  mentioned  in   the   memoriuiiliuii,    iiie.iiit, 

there  is  a  eoiitraet  for  the  sale  of  ii  speeifio  by  the  custom  of  the  trade,  £b  /"''•  c«1. 
Bubject-niatter,  oral  evidence  may  bo  re-  ^  g  Johns.  2i). 


w 


nv  the  (li'ltt  uf 


ini|tr()])('rly  ir- 
,/iniil  uiiil"V- 
tlic  dolit  ot 

liotoJu'in'i'  tor 


liorainliun  dis- 


;lt      till'     till"'    ^'' 
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liimstlf,  who  litnl  changed  the  opinion  which  he  entertaini'il  on 
the  trial.' 


'  III  this  ca.HO,  the  ciiiitract  is  rclVrri'd  to 

|,y  tilt'   foint    us  11    "coll. it. 'Mil     lllidcrtiik- 

iii;;"  oil  till'  [iiut  t)|'  till'  >,'ii,iiiiiiti)r.  Tilt' 
t.iiii  "  I'dlliiti  ral  "  is  siiiiii'tiiiirs  iiM'il  ;.i 
(li.-.llnf;iiisli  it  liniii  w  hut  is  ilisij^natfd  an 
"oii;;iiial  "  iiml.'itakiiij; ;  rioni  whiiii  it 
lias  Miiiu  times  Ih'i'ii  iiii>Ialvriily  iiili  rfi'd 
tiiat  a  ciillati'ral  iindti'lakiii;;  and  an 
orii;iiial  utidi'itakiii^j  arc,  then  rnrc,  always 
111  issaiily  dillcrciit  and  di^tillct.  'I'lic 
(•:i-,c  111'  l.cMiliaid  r.  \'icili'iililll|,'ll,  8  Johns. 
'1',',  on  these i|ncstiiins  has  liceii  not  a  little 
llilsilllilclstood  ;  and  we  lind  ill  siillie  of 
llle  rases  ill  this  eoi.ntiy  the  o|iinii)n  eX- 
]iiesMd  that  that  laie  has  liiokeii  into  tlii^ 
rule  estalilished  liy  the  i;in,'iish  ea.-.eswitli 
icliieiiie  to  the  coiislnietiuii  of  the  statute 
el' tiamls.  iSiit  we  think  that  not  only  is 
lliiit  lase  tlioiiiti;;liiy  well  derided,  tmt 
tliiit  it  is  in  stiiit  haiiiiony  with  the  whole 
tnild  of  tiie  l''.iiL;li>ll  eases  on  the  siilijeet, 
fiiiiii  Wain  r.  Wailleis,  ,">  l'",M>t,  10,  down. 
The   rules    to    lie    dedlieed    floin     Leonard 

V.  VreilenlMir;,'li,  8  .lolms.  'J!»,  and  the 
Kni;li>li  eases  in  eonjnnetion,  aio :  (U 
Til, It,  while  a  eontraet  is  made  hetweell 
.\.  mill  1!.,  Iiy  whieh  1!.  is,  for  iiistaiiee, 
nt  the  leijUi'.st  of  A.,  to  flll'liish  goods  to 
C,  there  the  eolltniet  is  a  dili'et  eontraet 
Ix'tweeii  A.  and  H.,  and  is  not  ivithin  the 
stiitiito.  (2)  Where  the  eontraet  is  be- 
tween A..  U..  and  ('.,  that  15.  is  to  .sell 
piiiils  to  C,  and  that  A.  is  to  pay  for  the 
fj'iiiils  if  C  do  not  ]iay  lor  them,  there, 
while  the  eontraet  is,  on  the  ])art  of  A., 
II  oilhiii'rul  otii',  and  as  a  I'ontraet  to 
answer  for  the  delit,  di'faiilt,  or  niisear- 
riiL.'!'  of  anothi'i',  iiinst  he  in  writiii;^, 
miller  the  statute ;  the  whole  eontraet 
lieiweeii  A..  !>.,  and  C  is,  iis  it  was  in 
Li'iiiiard  r.  Vredeiili.iij^h,  >*  .lolins.  29  ; 
.•^ladt  V.  l.ill,  It  l■;a^t,  yi.S,  and  in  other 
cases  of  the  same  class,  still  one  I'l-i'iiiiii/ 
mill  entire  tnin.saction  :  and  if  the  wiitiiif? 
shiiw  who  are  tlie]iaities  to  the  eoliti.iet, 
mill  what  the  contract  is,  the  rei|uin'nients 
of  the  >t,itiite  are  fully  coiiiiilied  with, 
wiiliiiiit  showiiii,'  any  additional  eonsidcra- 
tioii.  (li)  Where  .\.  has  contracted  a  deht 
with  I!.,  and  ('.  |iromises  to  ]iay  it,  the 
iiieie  |iromise,  iinsii|i]ported  liy  a  eon>iilera- 
tioii  III  lieiielit  to  the  |ironiisee  or  of  illjiliy 
to  the  |ironiisor,  is  iiiKiiini  jmcfiDn,  iiiid 
hi'iiee,  as  a  mere  eoilatural  jiromise  to  pay 
the  debt  of  anoiher,  it  is  within  the 
statute,  and  all  the  essentials  of  the  eon- 
tract  are  not  shown  unless  not  only  the 
nanii's  of  the  coiitiactiiiL;  i)arties  ajipear  in 
the  wrilini;,  Imt  there  is  also  n  note  in 
«riiiiiif  of  thi'  entire  contract,  including 
the  cunsideration,  which,  in  this  case,  as 
it  does  not  move  betwccu    13.  and*'.,  but 


between  A.  and  n.,  is  a  coii>idcratioii  of 
harm  to  li.  and  of  coires|iondin^'  benelit 
to  .\.;  whieh,  however,  nuist  ii|ii>ear  by 
the  writinj,',  oi  there  i>  no  note  in  writing 

(if  liie  eontraet.      (  I)   Where  .\.  j,  indebteil 

to  IJ.,  mill  ('.,  for  .sonic  new  consideration 
of  lienclit  or  harm  moving  between  H.  and 
v.,  the  newly  contracting  iiartics,  agrees 
to  [lay  IJ.  A.'s  (Jebt,  although  this  still,  in 
a  sense,  is  a  inomiso  to  pay  the  debt  of 
another,  vet,  as  it  is  a  lie  '/  and  entirt! 
contract  between  H.  and  ('.,  it  is  not 
within  the  statute,  and  does  not  reiinire 
to  be  evidcii 1   by  writing. 

T'lie  well-ilceided  New  Yolk  eases,  fol- 
lowing the  leading  case  of  l.conald  V, 
Vredeiibiirgh,  S  .Inhns.  'J!),  as  well  as  the 
ciiually  Well  decided  Knglish  eases,  ex- 
pressly sustain  all  these  poNitioiis,  in 
showing  that  the  essential  parts  of  the 
particular  contract,  uiiiler  the  statiiti', 
iiiust  all  appear  by  the  writing,  or  by  fair 
inference  from  it.  .See  I'l.iiley  e.  Fieeinaii, 
11  tlolins.  '.i'Jl,  where  siicli  a  contract  as 
that  in  Leonard  v.  Vredcnbnigh,  .s  .lolms. 
2'.',  and,  in  eHcet,  in  Siadt  r.  Lill,  It  Last, 
.'MS,  is  proiM-rly  called  "an  ori(jui(il,  col- 
Itili-rul  agi'i  eineiit."  And  .see  liogers  i*. 
Kneelami,  lii  Wend.  114,  l'j;<;  Allen  v. 
.laiitiish,  'Jl  Wend.  t)2S  ;  riiioii  ISank  v. 
Cluster's  Kxecutors,  1  .Sandf.  M:i  ;  s.  r.  on 
appeal,  ;{  Comst.  "Jo.'l  ;  liiii  kiiead  v. 
Iltrown,  ,'■)  Hill,  t!:u  ;  2  Den.  ;57.'>  ;  Smith 
r.  Weed,  lio  Wend.  l!S4  ;  \Vat>on  v. 
liandall,  20  Wend.  201  ;  \elson  r.  l>ii- 
bois,  13  , lolms.  l/i'i  ;  Karlev  r.  (.'leveland, 
4  Cow.  4:i2  ;  it  Cow.  (;.'!!•';  .Mari|iiand  v. 
llippi'r,  12  Wend.  r)2o  ;  Umighis  r. 
Howland,  24  Wend,  ;!.">;  I'aiks  i:  P.iiiic- 
ki-rholl,  2  Hill,  (iii:!  :  Maiirow  r.  liim- 
liam,  3  Hill,  [t^i  ;  Waliatli  i'.  Tliiini]ison, 
4  Hill,  200  ;  Hunt  i'.  IJiown,  :,  Hill,  li."); 
Potter  V.  The  Ontario  .Miit.  liis.  Cn.,  .'■) 
Hill,  14".  See  S]iittle  r.  Lavender,  2 
Hr.  &  B.  4."'J,  lis  to  the  entirety  of  the 
tran>actioii  in  that  ca.se. 

The  l'.iigli>li  use  of  Coldhani  r,  Sjiow- 
ler,  3  C.  15.  312,  is  in  the  stiiilesi  acionl 
with  Leonard  r.  \'redelibiiigli,  8  .lohlis. 
2y,  and  the  New  York  cases  which  lollow 
it.  There  A.  eontnieted  to  juircliasc  of  15. 
the  good-will,  etc.,  of  a  |inlilic  house.  On 
the  back  of  the  agieeiiient  was  the  follow- 
ing memorandiiiii,  written  and  signed  by 
the  defendant,  after  the  exeeiltioli  of  the 
agreement  by  .\.  and  15.  :  "  1  hercliy 
iiudertiike  that  my  daughter  H.  shall  per- 
form all  the  covenants  and  conditions 
iiaini'd  in  the  annexed  agreement,  and 
holil  and  {'onsider  myself  lesiionsible  for 
her."  Parol  evidence  was  given,  exactly 
us  it  was  held  in  Leonard  v.  Yredeiilmrgh, 
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The  case  of  McMullcn  v.  Heilberg  ^  was  decided  on  the  principle 
that  all  the  essentials  of  the  contract  to  satisfy  the  statute  inusi, 
appear  by  the  memorandum.  There  the  defendant  |)urcha.se(i  at 
an  auction  certain  lots  of  maize,  the  property  of  the  plaintiffs, 
the  bulk  of  which  was  in  store.  In  an  action  for  not  ronioviufr  tlie 
maize  within  the  time  mentioned  in  the  conditions  of  sale,  iind  to 
recover  the  loss  npon  a  resale,  the  evidence  shcnved  that  the  sulo 
was  l)y  sample,  of  which  fact  there  was  no  mention  in  the  note  or 
memorandum  of  the  contract  made  by  the  auctioneer  at  the  time 
of  the  sale,  as  the  agent  of  both  of  the  parties  to  the  sale,  nor  in  a 
subsctiiicnt  correspondei  ce  between  the  plaintiff  and  defendant. 
The  court  held  that  a  material  term  of  the  contract  not  having 
been  shown  by  any  written  note  or  memorandum,  the  statute  was 
not  satisfied.'* 


8  Johns.  29,  it  mij^ht  Iw,  to  show  that  the 
agreeiiiciit  and  guaranty  wero  one  entire 
transaction.  It  was  contendoj  on  the 
part  of  the  ilefendant,  in  an  action  on  tlie 
Luaranty,  that  tiic  nicnioranduin  sij;nod 
By  the  defendant  was  a  mere  collateral 
undertaking,',  within  the  4th  section  of  the 
statute  of  frauds,  and  void  for  want  of  a 
consi<l('ration  exiircssed  on  the  face  of  it. 
But  tht^  court  held  that,  as  the  whole 
contract  was  one  entire  transaction,  the 
consi<leration  ex[)r('8sed  in  the  agreement 
between  A.  Jt  B.  was  sutUcient  to  support 
the  undertakinif  of  the  defendant ;  Muule, 
J.,  saying;  "  Tlu;  circumstance  of  the 
one  memorandum  having  been  executed 
before  the  other  was  written  makes  no 
dilfereniu',  Tirovi<led  the  whole  was  one 
transaction.  And  Tindal,  C.  J.  :  "It  is 
perfectly  indilFerent  whether  the  signature 
was  on  one  side  of  the  jiajxir  or  the  other  ; 
the  whole  being  one  transaction,  the  sig- 
nature of  the  defendant  nj)plies  to  all  that 
precedes  it."  See  .Jones  v.  Cooper,  1 
Cowp.  'I'll,  as  to  a  collateral  i':.dertaking 
to  pay  for  goods  to  be  furnished  to  a  third 
party. 

»  6  I..  I{.  Ir.  463. 

^  The  same  j.'Hticiple  was  acted  upon 
in  New  York  in  Davis  v.  Shieldn,  2i5 
Wend.  an.  There  the  verbal  contract 
was  for  the  purchase  of  fifty  tons  of  iron 
at  $70  per  ton,  payable  in  six  months 
from  the  di'ivery  thereof,  provided  tiie 
iron  arrived  within  a  reasonable  time,  ami 
was  in  good  order.  The  only  note  or 
memorandum  of  the  contract  was  one  in 
the  broker's  book,  which  omitted  all  ref- 
erence to  the  six  months'  credit,  and  to 
the  provision  that  the  iron  must  arrive  in 
a  reasonaltle  time.  The  court  held  that 
the  memorandum  was  insuflicient  to  sat- 
isfy the  reijuirements  of  the  statute.  So, 
where  the  liroker  delivers  n  dilFereut  note 


of  tl;e  contract  to  each  of  the  contracting 
parties,  there  is  no  valid  contract,  dim- 
ming V.  Hoebuck,  Holt,  \7'2;  (iniiit  i'. 
Fletcher,  [>  H.  &  C.  i'M  ;  Suydiiii  v. 
Clark,  2  Siindf.  133;  I'eltier  v.'t'oUin!), 
3  Wend.  4','J. 

In  Klmore  v.  Kingscote,  5  R.  &  »'.  5S3, 
the  note  or  memorandum  in  writing  iliil 
not  show  the  ju'ice  lliat  had  been  agrn-il 
upon  for  the  subject-matter  of  the  *ilo, 
and  the  court  held  that  there  wiis  no  suf- 
ficient memoranduin  of  the  coiitiairt  to 
.satisfy  the  statute,  it  was  claiiiuMl  for 
the  vendor  that  there  was  a  noti'  in  writ- 
ing of  a  bargain  for  the  iiunliusi-  uf  a 
horse,  and  that  it  was  coTi.|ietint  for  tlic 
plaintiir  to  jirove  the  value  of  the  horse 
by  parol  evideni;e,  and  to  recover  the 
amount  under  a  quniitnm  ro/chmi'  coniit. 
But  the  court,  in  deciding  otherwise,  siiiil: 
"Then;  nnist  be  a  note  or  nienioiiiinliim 
in  writing  of  the  l)argain.  If  it  wcti'  com- 
petent to  a  party  to  iirove  Iiy  Jiiiidl  evi- 
dence the  price  intended  to  !»■  \i.n<\.  it 
would  let  in  much  of  the  misi'liiii'  wliiili 
it  w,is  the  object  of  the  statiile  to  pro- 
vent."  But  in  Hoadly  v.  .McLiiiic,  M 
Birig.  482,  where  an  order  was  i^'wrn  for 
goods,  but  no  ]iri('e  was  agrenl  mi,  the 
note  or  nienioraiiduin  was  held  siilli.ii'iit 
UiKler  the  statute  ;  as,  in  tlie  aliseiice  of  ii 
price  beiuf.'  lixed,  a  reasonalile  ]iiiie  woulil 

lie  implieii.     And  whatever  is  m ssurily 

ini|)lied  may,  without  its  being  ex jiiissi'il, 
be  taken  to  hi'  in  the  instruiiieiit.  Br 
Bui  rough,  J.,  in  Newbury  v.  .Vnnsironi!, 
6  Bing.  201. 

On  very  much  the  .same  principle  tliiit 
where  a  price  is  agreed  iiihui  it  iiiibt  iip- 
pear  in  the  writing,  otherwise  one  of  the 
leading  objects  of  the  .statute  woiiM  be 
defeated,  it  is  now  well  established  that 
n  contract  required  to  be  in  writing  iiinlcr 
the  statute  cannot  be  varied  by  parol,  as 
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But  to  satisfy  the  statute,  the  memoranduiu  may  be  supplied  by 


if  it  cuiilii,  then?  would  not  be  in  the  vaiied 
coutnut  till'  written  L'vidoiK'i!  of  the  con- 
tnut  \vhic;li  the  statute  rec|iiire.s. 

15y  tlif  4,'i'nernl  luh's  of  tlic  i:oii:tnon 
law,  if  tliere  lie  a  eontiact  wliii'li  lias  U'en 
rt'diiieil  into  wiitiiij^,  ver'nai  evidence  is 
not  allowed  to  Iw  j,'iven  ol  what  Ins  passed 
bctweiii  the  [initios,  either  liefore  the  writ- 
tun  iiistrmiient  was  made  or  (luring  the 
tiirie  that  it  was  in  a  state  of  preiianition, 
so  as  to  add  to  or  su'iitraet  from,  or  in  any 
iiiaiiiier  to  vary  or  o'vi'ifv  the  written  eon- 
tiiiut ;  hut  aluu'  Villi  iifiicenient  has  Ix^en 
n'lhui'd  into  wruiii;;,  it  is  coni[ietent  to 
the  [Kirties  at  a.iy  time  hefore  hreaeh  of  it, 
by  a  new  eoiitraet  not  in  writing',  either 
aito,!,'etlier  to  waive,  dissolve,  or  annul  ;' •> 
toriiier  agreements,  or  in  any  manner  to 
mill  to  or  siihtniet  from  or  vary  or  (jualify 
tiie  terms  of  it,  and  thus  to  make  a  new 
ciiiitia<t,  wliieh  is  to  be  proved  jiartly  by 
thi;  written  afjreenieiit,  and  jiaitly  by  the 
siibsi'iineiit  verbal  terms  enf,'raftud  n]i'/ii 
wiial  will  be  thus  left  of  the  written  agree- 
iiRiit.  <l;.so  V.  Lord  Nugent,  5  B.  &  Ad. 
Gf,  fier  Deiiman,  C.  ,1. 

But  the  statute  re(|uiriiig  the  contraet 
or  sdiiie  note  or  memoraniiuni  of  it  to  be 
eviilciiced  by  writing,  materially  ijualilies 
this  iiriiiiijile  of  the  e<immon  law.  \Vc 
iiiiikf  an  analysis  of  the  eases  on  the  suli- 
ji'.i,  which  have  Ikm-u  gelieiajly  siiiiposed 
to  be  ill  irrecoiu'ilable  eonlliet  v  itii  each 
ether,  Inmi  which  to  exhibit  tiiC  nature 
uiul  extent  of  such  i|ualilication. 

The  case  of  \V;inen  V.  Stagg,  Salisbury 
Spring  Assizes:,  1787,  I'doie  Buller,  J., 
(.ituil  6  T.  U.  Ml,  is  ('tie  of  the  earliest 
cast's  on  the  subject,  lliat  was  nn  action 
of  assunipsit  for  non-iierforniance  of  nn 
a};rw'iiieiit  to  deliver  to  the  iilaintllf  u  cer- 
tain iniantity  of  barley  on  or  before  l)e- 
(I'liilier 'Jii,  1785.  It  was  |iioved  that  the 
liarli-y  was  originally  to  have  been  deliv- 
eivil  (Ml  tiiat  day,  imt  that  it  had  been  af- 
Itrwaids  agreed  that  the  dcreiidaiit  should 
liiivi'  a  niciiith  longer  to  [lerfoini  the  con- 
tract. It  was  tlieieii]ion  olijectcd  that  the 
eoiitiiiit  |>roved  was  dillerelit  from  that 
laiil  ill  the  declaration,  for  the  first  con- 
trait  li.id  be(  n  waived  by  the  siibsei|uent 
ajiniiiieiit ;  but  Uullcr,  .1..  held  that  it 
was  (iiily  a  continiiatiiiii  of  the  first  con- 
twi't,  -  a  forbeaiaiice  on  the  )iart  of  the 
lilaiiiiilf  for  a  longer  time,  and  that  ii 
]»'rfiinii;iiice  within  the  Tiiolitb  by  the  de- 
t'liilaiit  would  have  been  a  sub>taiilial  jicr- 
fiiriiiaiirc  wiliiin  the  iiieaning  of  the  first 
itintract  ;  that  one  time  might  by  mutual 
cnnst'iit  be  substituted  for  another;  and 
thi'ii  a  )icrforniance  within  the  enlarged 
time  Would  su|i|iort  a  declaration  on  the 
nripnal  contract.  Hut  in  iJoe  v  Harri- 
son (a.  I..  17881,  2  T.  K.  427,  where  the 
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lea.se  contained  a  proviso  that  the  lessee 
should  not  let  the  whole  or  part  of  the 
premi.ses  without  leave  in  writing,  on  pain 
of  forfeiting  the  lea.se,  it  was  laid  that  a 
parol  license  to  let  part  of  the  prenii.se.s 
tlid  not  dischargi;  the  h'ssee  fioin  the  re- 
sUii;tioii  of  the  provi.so.  .\nd  in  Brown 
V.  (ioodmaii  (a.  II.  178'.i),  1',.,  ^2',t  (Jeo.  3, 
B.  11.  ;5  T.  U.  ■,[>■>,  11.  (//),  wh-.'h  was  an 
acth.'ii  of  delit  on  a  Unid.  tlu:  liond  being 
n  common  aibitratioii  iniiid,  in  which  the 
time  was  limited  tor  the  arliitrator  to  make 
his  awaid,  the  declaration  stated  that  tlie 
time  was  .ifterwarils  l^y  the  mutual  con- 
stnt  of  both  parties  enlarged,  within  whiiii 
enlarged  tin;e  the  arliiiiator  made  his 
award,  and  it  tlieii  stated  the  bieacb.  To 
this  there  was  a  demurrer.  Alter  argu- 
ment at  the  bar,  I.,iird  Kenyoii,  ('.  J.,  said 
that  th'.f  (|iicstioh  «as  not  then  to  be  dis- 
cus.sed  whether  the  party  had  not  some 
remedy,  but  whclhei  his  remedy  lay  on 
the  bond,  to  dcteimiiie  which  the  court 
must  look  to  the  Ixind.  There  it  ap- 
jieared  that  the  delciidant  had  bound  him- 
self to  abidr  by  an  award  under  a  penalty, 
if  made  within  a  given  time;  and  the 
court  held  tliilt  that  could  lievci  extend 
the  penalty  to  an  award  made  alter  that 
time  liiidei-  a  new  agn ciiiriit.  So  in  Lit- 
tler V.  Holland  (.\.  I).  17!tO),  li  T.  i;.  f/JO, 
tilt!  plaiiitilf  coveiiaiiteil  to  laiihi  two 
houses  for  tTiiKl  by  u  certain  tlay,  antl 
avtrreil,  in  an  action  of  coveiianl  tor  the 
money,  that  the  lumses  wtre  biiiit  in  tht; 
time.  The  evitlence  was  that  the  time 
had  iH'en  enlarged  by  ]iaiol  agrecnieiit, 
aiitl  that  the  hmises  weri!  iiiiisliid  within 
the  cnlaigid  time.  It  was  htlii  that  this 
•litl  not  support  the  ili'claration,  l.oitl 
Keiiyoii,  C).  .1.,  in  deliveiing  tljc  Jiitlg 
mint,  saying:  "This  pnint  is  >■>  el,  a 
that  i  am  not  incliiiid  to  ^Maiit  a  ml'  ti> 
show  cause.  The  tieilaiation  ihaiKcs  that 
the  parties  had  stipiilatcd  by  deed  to  Jier- 
ftprni  a  spei  ilic  thing  on  a  certain  (lay. 
Then  if  the  plaint  ill,  who  sues  on  that 
contract,  lie  not  bound  'o  )iiove  if  as  laitl, 
the  defendant  has  no  notice  of  that  which 
lie  is  calleil  upon  to  ale-wci.  1  itlinnilier 
an  action  licing  biiiiij.;bt  mntiy  yeais  ago 
bv  .Mr.  (iariick,  or  tiie-  of  the  luaiia^'crs  of 
the  theatre,  against  Baiiy  lor  not  pt  iloiiii- 
ing  his  contrart,  It  appeaii'd  on  the  trial 
that  the  inaiiager  hail  given  the  dcleiKlaiit 
a  ]iai(il  liciiise  to  be  absent,  bi;l  as  the 
nitiilcs  till  which  the  a;'lion  was  foiiiidecl 
rcijuiitd  such  a  license  to  be  ill  writing, 
tht  court  belli  tbat  it  mllld  not  be  dis- 
]ieii.''d  with,  and  tbat  the  puinl  a>,'iciniint 
was  no  answer  to  thi  p!ai::t:l!  ..  aiiuii, 
though  )iei  baps  the  defendant  had  anotiier 
remedy  in  a  rouit  ol  eipiiiy." 

Thit'bh  I'.  Bake,  1  Esp.  53  ^A.  n.  1793), 
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documents  and  letters,  written  at  various  times,  if  they  can  be 


was  nn  action  on  the  case,  brought  to 
recovui-  the  penalty  for  the  breacli  of  a 
special  agreement.  The  agreement  stated 
in  the  declaratiou  was  that  the  defendant 
)iad  agreed  to  assign  to  the  plaintilf  w.v- 
tain  premise's,  with  the  lixtiires,  etc.,  to 
be  taken  at  a  fair  appniiseiiu.'nt  by  brokers 
to  be  named  on  botii  sides.  The  aiipiaise- 
ment  was  to  lie  niadi'  on  Aug.  13  follow- 
ing. It  then  as'erred,  among  other  things, 
that  the  appraisetnent  was  made,  and  per- 
fornianee  generally  on  the  |)art  of  the 
(daintiir.  It  appeared  in  evidence  that,  in 
]ioint  of  fact,  the  ap[>raisem('nt  had  not 
been  made  on  the  l-'Uli,  but  on  Aug.  14  ; 
but  the  delay  was  eausi-d  by  the  bntker 
named  on  the  part  of  the  defendant,  who 
did  not  send  the  inventory,  without  which 
the  appraisement  could  not  be' made,  to 
the  plaintilfs  broker  until  the  14th,  when 
the  plaintilf's  broker,  with  the  consent 
of  the  defendant's  broker,  who  was  acting 
as  agent  for  him,  made  the  appraisement  ; 
so  that  thii  delay  was  caused  by  the  de- 
fendant's own  di'fault,  and  performanci!  on 
the  day  was  waived  by  his  agent.  It  was 
insist'id  for  tin'  <lefendaut  that  the  evi- 
dence was  inadmissible,  as  it  was  receiv- 
ing jtarol  (evidence  to  vary  a  written 
cotitract  ;  and  that,  as  the  pleadings 
stood,  there  was  otily  one  count  on  tlie 
agreeuient,  averring  the  apprais(!ment  to 
have  taken  place  on  the  l;Uli,  when  the 
evideniu!  proved  it  to  have  really  taken 
place  on  the  14th  ;  and,  thep'fore,  that 
the  evidence  did  not  su])i>ort  tht  derlara- 
tion.  But  it  was  ruled  by  Lord  Kenyon, 
0.  J.,  that  the  evidence  wa-i  g  wd  and  ad- 
missible ;  for  tliat  wlii'ii  tli^  purties  by 
consent  enlarge  the  time  within  which  an 
agreement  is  to  bo  p'-rform  'd,  that  it  is  a 
oonfinuaiice  of  the  siime  contract,  and  Oii 
a  declaration  on  the  originil  contract,  i)i>r- 
forniance  in  tin  enlarged  tiuii^  is  good  evi- 
dence anil  will  support  the  drcdaration. 

T!ie  next  important  cuse  on  the  sul)- 
jectis  Cuir  V.  I'enn  (v.  n.  18l:$).  1  .M.  k 
Sel.  21  which  is  coiisiilere  I  to  have  been 
overruled  by  the  later  case  of  Steail  v. 
Dauber,  10  A.  &  K.  .')7  ;  which  latter  case 
is,  however,  itsidf  doubteil.  See  Hlack- 
burn  on  Sales,  21  ed.,  IKi,  117.  CulF  v. 
Tenn.  1  M.  k  8'1.  21.  was  an  action  of 
assumpsit  for  not  accepting  a  (pmntity  of 
bacon,  sold  under  a  written  contract,  de- 
liverable in  lots  in  the  dill'erent  months 
Ironi  April  to  August,  inclusive  ;  the  first 
delivery  to  be  on  Ainil  20.  On  April  21, 
and  not  on  the  20th,  as  stipulated  by  the 
contract,  the  first  delivery  was  made  ;  but 
it  ajipiNired  that  the  defenilant  did  not 
make  any  nbji'i'tion  on  thiif  ground.  After 
ueveral  deliveries  of  ttie  bacon  had  been 
looue,  although  not  strictly  on  the  days 


named  in  the  contract,  the  defendant,  on 
July  2,  called  on  the  )>laiiitill's  and  tejil 
them  that  as  the  sale  of  bacon  was  vciv 
dull,  he  hoped  they  would  not  |)ress  it  ou 
Inm.     They  assured  him  that  they  woiiM 
not.     Eighty-four   siiles  were  weigluil  at 
this  time,  and  a  further  ipiautity  on  .Inlv 
10.    The  plaintill's,  having  foi  borne  to  dt"- 
liver  any  more   bacon  lor  sonn;   tiini',  at 
length   informed    tht^    defendant  that   Ijf 
had   exceeded   a  l-easonable  time,  and  t,- 
•pie.sted  him  to  name  a  time  for  ddivirv. 
This   the   defendant    decli?ied,    obseiviii" 
that  the  .sales  were  very  dull.     Allir  sim. 
ilar   applications  without  etl'ect,   tie'  bal- 
ance of  the  bacon  was  weighed  and  siiit  to 
the  defendant  on  Sept.  30,  but  lie  rifiiscl 
to  receive  it  ;  having  previously,  in  ri]ilv 
to  the  plaintill's'  application  on  the  -JHtli, 
to  atteml  and  see  it  wcigheil,  denii'(l  that 
there  was  any  contract,  and  stated  that  he 
would  not  take  the  reniaimler of  the  lia.oii. 
The  declaration  contained  three  counts  on 
the  contrai't  ;  the  first  averring  that  tin- 
plaintirt's   delivered   a  jiart  of  the  liacnn, 
which  was  accepted  an<l  paid  for  by  t'..' 
defendiirit  under  the  contract,  and  that  tli'' 
plaintiffs  offered  to  deliver  the  residue,  but 
the  defendant    would  not  acccjit  it.    lu 
the  siM'ond  C(/unt   it  was  averred  that  tli«' 
plaintiffs  intendcid   and  were  about  tn  di- 
liver  the  residue   under  the  I'ontrait,  but 
tht!  defendant,  on  .Inly  2,  di.si.'hargcil  tln' 
jdaintifFs  from  such  delivery,  and  ici|Ui'^ttil 
them  not  to  deliv('r  any  u'ore  bacun  until 
further    orders    from      '"'    defendant,   to 
whiidi  the  plaintiffs  as ..       d  ;  the  ib'tciid- 
ant  pronusing  to  give  orders  and  ;ii'cc]it  and 
pay  for  the  resiilue  of  tlu^  bacon  within  ;i 
reasonable  time,  ac'cording  to  the  tcrnis  of 
the  original  contract.      In  the  third  count 
it  was  averred  that  the  defendant  iv,|iii  >ted 
the  plaintiffs  to  pdstpone  the  didivcrvof 
the  residue  of  the  bacon  for  a  reason. ibli' 
time.     .At  thi>  trial  bid'ore  Lord   Klliiibor- 
ough,  C.  J.,  it  was  objecteil  on  the  pint  of 
the  defendant  that  the   written   I'ontnit 
for  the  .sale  and  pur(  base  of  gooils  could 
not  be  varied  by  parol  ;  but  if  the  siilw- 
<pient  parol  agreement  was  to  lie  innsid- 
ered,  not  as  varying  the  written  coiitiaot, 
but  as  substituting  a  new  one  in  its  ]ilai'i', 
then  it  was  void  by  the  statute  of  fiaiids. 
Hut  Lord  KUcnborough  held  that  the  .n- 
tion  was  maintainable,  as  there  had  bi'in 
a  dispensation  only  with  the  perl'iirnianiv 
of  the  original  contract  in  respect  oi  tin' 
delivery   of   the   bacon    at   the    sti|.!iliti'd 
times.     This  view  was  ci.neuricd  in  'nv  tin' 
full  court.     The  court  held  (1 )  That  'lit'f" 
war  a  written  note  or  memoranduMi  whii'h 
satisfied   the  statute,   indepeni!"iit  of  tin- 
fact  that  there  had  also  been  an  accppt- 
auco  and  actual   receipt  of  part  of  tlit 
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ey  can  be      I       in-operly  connected,  and   if,  coupled  together,   they  contain   by 


godils.  And  (2)  Tliat  that  bciiif?  so,  the 
(iliji'ctioii  ii'solvfd  itsi'ir  into  tlii'  iiiicstion, 
not  v>^n-tlu'i' there  had  beoii  a  i()iii|iliaiii'e 
with  till'  statute,  Imt  more  judpt-ily  into 
til, it  whether  an  aj,'reeiiient  made  in  writ- 
iiiL,'  had  Iweii  varied  l)y  pari)!.  On  this 
[Mint,  JAird  Kllenborouj^ii,  ddiverinj,'  tlio 
jiiilj,'iiient  of  the  court,  said  :  "  If  tliis 
ai;r(eiiieiit  lias  been  varied  liy  parol,  I 
^lll»llM  have  thought,  on  the  authority  of 
Muari's  ('.  Ansell,  a  Wiis.  27i^i,  that  there 
wciiild  have  been  stronj;  grounds  for  the 
oliji'etion.  But  here  what  has  been  done 
is  only  in  »""  Ibrnianee  of  the  original  eon- 
tniit.  It  '.  admitted  that  there  was  an 
ajjreeil  substitution  of  other  days  than 
tiiose  originally  speeified  for  its  perform- 
aiiee  ;  still  the  eontraet  remains.  Sup- 
poM'  a  delivery  of  live  hogs  instead  of  the 
tiMi'Hll  had  been  substituted  and  aeee[pted, 
inigiit  not  that  have  iieeii  given  in  evi- 
ili'iue  as  aeeonl  and  satisfaetiou  ?  iSo  hero 
tile  parlies  have  ehosiii  to  take  a  siibsti- 
tiitiil  peiformaui'c.  It  is  elear  that  neither 
ol  tlii'Mi  in  the  outset  thought  it  necessary 
to  .-it  a  lid  on  the  letter  of  the  agreement  ; 
for  tlie  tirst  delivery  was  to  have  taken 
place  on  April  '20,  and  was  n  tt  made  until 
tilt'  21st,  and  yet  no  object  ion  was  then 
taken,  Afterwanls  a  new  mode  of  deliv- 
ery is  substituted  at  the  defendant's  ex- 
]inss  recpiest.  I  am  of  opinion,  therefore, 
that  iieitlu'r  has  the  statute  of  frauds  been 
tii'iiihed  upon,  nor  has  any  rule  of  law 
respecting  parol  evidence  not  being  adniis- 
siliic  to  vary  a  wiitteii  agreement,  been 
viiijatcd  in  this  instance."  It  seems  that 
flieic  was  a  readiness  and  willingiM'ss  on 
the  part  of  the  plaintilfs  to  deliver  the 
residue  of  the  bacon  at  the  dates  named  in 
the  contract,  but  that  they  did  not  do  so 
sit  the  reipiest  and  for  the  accommodation 
of  the  defi'ndant.  There  having  been  a 
note  of  till' contract  in  writing  to  satisfy 
the  statute,  it  is  clear  that  the  plaintilfs 
iKiiig  ready  and  willing  to  didiver  the  res- 
i'liie  of  the  bacon  in  acc<M'dance  with  the 
foiitiaet,  the  dcfetidant  would  have  been 
liiiMe  in  an  action  for  not  aeccptiiii;  it, 
liiiil  he  then  absolutely  rcl'u>ed  to  accept 
it.  It  would  seem,  therefore,  -  with  the 
siinii'  readiness  atul  willingness  to  tleliver, 
—  if  the  liclivery  were  deferied  at  the  re- 
Miest  and  for  the  accommi'dation  of  tlii> 
•u'fciiilaiit,  on  his  ultiinati'ly  refusing  to 
take  the  residue  of  the  bacon,  an  action 
woiiM  us  Well  lie  for  his  non-accepfaiice  of 
it,  as  though  he  had  refused  in  the  tirst 
instance.  The  (vntriiet  itself  would  seem 
to  he  as  much  intact,  atid  as  enforceable  in 
the  one  ease  as  in  the  either. 

'  utr  r.  I'enn,  1  M.  &  S.  21,  was  doubted 
I'V  Taiie,  B.,  in(!oss  V.  Lord  Nugent,  r>  \\. 
&  Ad.  at  p.  64.      But  lioas  t'.   Lord   Nu- 
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gent,  5  H.  &  Ad.  58,  is  clearly  distinguish- 
able from  Cull  r.  Penn;  as  indeed  is  [lointed 
out  by  Lord  beninan,  C.  J.,  in  delivering 
the  judgment  in  (loss  v.  Lord  Nugent, 
//;/(/.  at  [1.  t)7,  where  he  says,  referring  to 
Cutf  r.  I'enn,  1  M.  k  S.  -ji,  and  some  of 
the  other  cases  we  have  examined  in  this 
note;  "These  were  eases  where  the  time 
for  the  perlbiniance  of  the  eontraet  had 
been  enlargeil  liy  u  Verbal  agrceiiiciit,  and 
t/icii  Wi  IT  diciiliil  ml  till'  ijrninid  that  the 
ui'iijinid  coiitniel  vontiiniii) ,  niiil  lluit  it 
icds  onh/  a  siibstiliilinii  af  dijir,,  i:t  tlai/s 
"/  ]>i'i'/"i'iiii'iii'i •  It  is  not  necessary  to 
say  whether  these  cases  were  rij;litly  de- 
cided. If  they  were  so,  still  the  Jiresent 
is  a  ditl'ercnt  case,  for  here,  wi;  bout  doubt, 
the  terms  of  the  orginal  c<uitract  wer« 
vaiied."  The  verdict  in  I'utf  «•.  reiin,  1 
M.  i  S.  21,  was  really  entcreil  on  the 
second  and  third  counts  of  the  declara- 
tion. Hut  the  case  was  treated  (see  per 
the  Solicitor-(!cneral,  Park,  ami  l.awes, 
at  ]!.  24  :  '^ Here  the.  deehiriilim)  cinilnins 
anoils  oil  t/ie  iiri'iiiitil  (Kjiretnen/,"  etc.) 
as  though  the  viidiLt  were  given  gener- 
ally ;  and  the  whole  spirit  of  Lord  Kllen- 
borough'  judgment  is  that  the  evidence 
sustained  the  d(Mlaration  an  the  uriijinnl 
eiDilniii,  thus:  "  llcie  what  has  been 
done  is  only  in  perfuniKincc  of  the  (iriiiinni, 
Cdulriiel."  No  refcri'nce  is  made  by  the 
court  to  the  fact  that  the  verdict  had  not 
been  given  generally,  and  the  only  con- 
tract  that  the  court  seem  to  have  had  in 
mind  in  the  case  was  that  relied  on  in  the 
first  count  ol  the  declaration,  relcrrcd  to 
by  the  court,  in  their  judj,'nient,  as  a 
"contract  for  sale  in  writing."  Ol  course, 
but  for  the  lirst  count  of  the  declaration, 
the  whole  rcas<ining  in  the  judgment 
would  fail  to  aj'ply  to  the  case  as  it  was 
in  fact  trcatcil  by  the  court,  and  the  case 
itscdf  wouhl  not  establish  the  doctrine 
which  was  clearly  in  the  mind  of  the 
court,  and  which  is  in  the  strictest  har- 
mony with  the  latest  Lnglish  cases  on  the 

subject. 

in  (loss  V.  Lord  Nugent,  r,  I?.  &  Ad. 
."iS,  the  pjaintill  sold  several  lots  of  land 
to  the  delciiilant,  the  memorandum  of  the 
contract  of  sale  |iM.viding  that  the  vendor 
was  to  make  a  good  title  to  the  lots.  This 
the  jilaiM'.tf  I'Vf.v  ini<il>/e  In  tla,  bis  title 
being  detective  as  to  olH'  of  the  lots.  Tin; 
defendant  verbally  agreed  to  accept  the 
lots,  notwitlistanding  the  defect  in  the 
title  as  to  one  of  them,  and  possessir.n  of 
the  whole  was  delivered  to  him.  Silbse- 
rpn-ntly  he  n-fusecl  to  complete  the  pnr- 
(diase.     The  court    held    that,    under  tin? 

statute,  tl ontract  had  to  be  in  w tiling, 

and  that  it  was  not  the  written  eontraet 
which  was  sought  to  be  cnforceil,   but  a 


! 
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statement  or  reference  all  the  essential  parts  of  the  bargain,  signed 
by  the  party  to  be  charged,  or  his  duly  authorized  agent.* 

new  contract  wliich  the  parties  had  en-     to  be  proved,  jiiiitly  by  the  former  wi  it  ton 
tere'  into,  and  that  that  new  contract  \v;w     agreenn-nt,  and  partly  by  the  new  vhImI 


1  Lerned  v.  Wanneniaelier,  9  Allen, 
412;  Williams  v.  Hacon,  2  Cray,  387; 
Salmon  Kails  Manuf.  Co,  o.  Goildanl,  14 
How.  44tj;  Thayer  u.  Fuller,  2->  Ohio  .St. 
62  ;  I'arkliiirst  v.  Van  Cortlandt,  1  .Ic.liii.s. 
Ch.  274;  Aheel  v.  Uadelille,  13  Johns. 
«.J  ;  OsJiorn  v.  I'lieips,  19  Conn.  63; 
Bates  v.  Col,  10  Conn.  2H2  ;  Ishain  !/. 
Mor>,'an,  0  Conn.  378  ;  Doty  v.  Wilder, 
15  111.  407. 

In  Tawncy  v.  Crowther,  3  Br.  Ch. 
Ca.s.  318,  Lord  Th\irlow  thus  lays  down 
Iht!  rule  as  to  rcterences  in  Icttcr.s  to  agree- 
ments, .sullii.'ient  to  satisfy  the  statiiti'  : 
"If  the  letter  contains  the  terms  of  the 
agreeniiMit,  or  if  it  refers  to  another  paper 
wliieli  contains  the  terms,  that  issullieient ; 
for  I  am  of  opinion  that  if  a  letter  refers 
so  clearly  to  an  a;,'n!enient  as  to  show  what 
was  meant  by  the  ]iarfies,  where  the  exist- 
ence of  the  paprr  is  proveil  by  parol,  that 
will  take  tlie  ease  out  of  the  statute." 
The  case  in  which  this  rule  was  laiil  down 
by  I,(ud  Tluirlow,  itself  fuviisheil  an  illus- 
tratiiui  of  the  ditliiulty  which  arises  in  the 
ap[(liiMtion  of  the  rule.  In  Tawney  i'. 
Crowtiirr  (A,  I).  1781*),  3  Hr.  Ch.  Cas. 
161,  the  defenilant.  Crowther,  being  seisi-d 
of  a  house  wiiich  he  was  desirous  of  .sell- 
ing,  the  plain'  ff  employed  an  attorney  to 
treat  for  the  purchase  ;  who  agreed  lo  give 
and  Crowther  to  take  tllOO  ;  and  it  was 
agreed  between  them  that  the  agreement 
.shoulil  bo  reduced  into  writing  in  onler  to 
be  signeil.  It  was  aecordirgly  leduced 
into  writing;  but  Crowther  wisliing  to 
receive  the  rent  due  at  .Micliaehiias,  pos- 
session was  not  to  be  delivered  until  then  ; 
but  he  declared  tiiat  his  word  was  a^i  gooil 
a.s  his  Ixnul,  and  that  on  the  foll.irting 
Tuesday,  he  woidil  call  on  tin!  attorney 
.and  sign  the  agreement.  Crowther  not 
having  kept  his  appointment,  the  attor- 
ney wrote  him  a  letter  saying  tha'  "  thoU!;!. 
lie  had  no  doiilit  Crowther's  word  *'Muld 
be,  as  he  bail  dcc'l  ired,  as  good  as  lis  bond, 
yet  as  life  was  uiieertain,  he  vvished  the 
ii^reeiiient  to  lie  signe(l."  In  •:ii.-,\ver  *•■> 
ibis,  Crowth(!r  »vn)te  ;•  ietter,  in  which  he 
stati'il  he  had  lieer.  from  'lome,  and  ac- 
knowleilged  he  bid  said  l.is  word  should 
be  as  good  av  iiis  bonil,  and  that  there  was 
time  euoi'gli  from  thence  till  Miehaelnias 
to  si't'ie  everything  ;  and  again  repeated 
that  his  word  should  always  Ix!  as  good  as 
".iiy  security  be  could  give,  Crowther 
having  refused  to  complete  tlie  agreement, 
the  |)laintiir  filed  his  bill  for  specifii-  per- 
formance. Lord  Thurlow  overruled  the 
defeudaiit's  plea  of  tlie  statute  of  fi.uids. 


that   tlier     was  no  contract    in    wriiin:^. 
When    the    cause    came    on    for   he:iiin" 
{Tawney  v.  Crowther,  3  iJr.  Ch.  Cas.  :{18J^ 
the  statute  was  insisted  on  by  the  aii>\vii, 
but  L(U'd  Thurlow  adhered  to  his  jiivvidiis 
d'.'cision,  and  held  that  the  agrceiiiciit  wiis 
sullieiently  referred  to  by  Crowther  m  las 
letter.     In    this   case  the  agreement  uns 
not  only  juit  into  writing,  but  it  was  kipt 
in  the  custody  of  Crowther  himself,  so  i|i;it 
no  ipiestion  arose  as  to  his  having  actuiiilv 
iu  fact  assented  to    the  ]iarticular  a.;!ve- 
ineiit  wl  e  b  was  prepared  for  hisexeeiiiii)ii. 
Lord  Tnuiiow  thus  dealt  with  theipnsiinii, 
after  having  laid  down  the  rule  as  wi- li;ivu 
stated  it:    "  (Jiowtlier  writes  a  letter  ib- 
feiring  to  a  paper  in  his  own  posMssin;!, 
unii  promises  lo  iierform  it  ,  :.;ieh  a  letter 
Would  be  sullicieiit  to  draw  them  I'luii,  the 
objection,  that  the  promi.e  is  not  in  M,"it. 
ing.     Then    independent   of  the   st.iliil': 
if  a  letter  now  will  bind  the  party,  bluic 
the  statute  a  parol  agieenienl  vvoiild  liiivo 
been  binding.     The  (piestion   is,   ivhiilier 
here  is  sullieient  to  raise  a  eonlraei  tiiat 
will  bind.      If  the  letter  cannot  be  refeii,! 
to    the   agreement,    or   does    not   contain 
pro[)L'r  terms,  1  cannot  treat  it  as  out  uf 
the   sitatute  ;  but  I   confess,  on  what  ii[i. 
peiirs    here,    the    papers  do   refer  to  that 
agreement,  and  contain  a  promise  to  piT- 
form  it  ;  the  defemlant  ilid  intend  by  the 
letter  to  raise  a  eoalideiicc  that  the  ajjivo- 
nieiit  should    be   )!erfoi'iiied.      If   hi'  iia>l 
meant  only  to  treat  fiirther,  it  woiilcl  not 
have  taken   it  out  of  the  statute,  Immii;; 
<tn\y  (III  fi/iirn<luiii;  l>nt  no  doubt  InMuiMiit 
to  refer  to  the  agreemi'lil;  which   h  el  lucii 
reduced  to  writing,  and  which  be  liail  .ar- 
ried   away   with    iiiin.     The   (piestimi  is, 
whether  the  writing  I'-fiureij  to  in  ilu'  :it- 
toriii'y's  letter  was  tiint  whieh  he  \vi>hiil 
lo    be   signed.      I    think    if    was      TIhh 
Ciowther  said  lie  would  <'all  on  liiiii.     H'' 
admits    that    on    the   day   he   tiinimht   In' 
should    lie   iiieie,  he  would   call  ;   lie  diu'S 
no',  deny  it  was  for  the  purpose  of  simiiiif; 
liie   agreement.      This,    if  it    refels  to  lilt' 

ngreement,  is  sullieient  ;  and  I  think  ii 
does.  There  is  evidence  in  the  cause,  uf 
the  |iarol  agl'eenient,  which  lefeis  it  tollw 
head  of  cases  where  evidence  i»  ail  iiitliii 
of  what  passed  bv  parol,  it  isargiiel  that 
lie  took  time,  till  Mirhiielnias,  not  tn  inlll- 
jilete  the  former,  but  to  make  a  liiitluT 
agreement.  It  is  true  the  conveyani  i'  was 
to  be  at  Miiliaelmas.  Then  what  an-  li» 
Winds?  '  .Mv  word  shall  be  iis  tininl  M 
any  security  I  could  give."  The>.ii,'iiiiii;tlii! 
paper  was  the  security  jwinted   to.    t'n 
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In  the  old  case  of  Hinde  v.  Whiteliousc  ^  where  sugars  were 

agrii'ineiit,  tlie  contiact  not  buiiig  wholly  to  the  f^eiienil  elfect  ami  meaning  of  the 
iu  writing,  and,  theruforc,  not  according     statute  of  frauds.     Thu  very  marked  dis- 

tin,'  whole  matter,  therefore,  he  has  agreed,  to  relet  a  farm,  plaiiitilf  ])ro]Mise(l  to  be- 
liy  writing,  to  sign  it.  Several  cases  have  come  his  tenant.  They  met  lor  that  |iiir- 
lit'cii  cited,  and  it  has  lieen  argiieil  that  he     pose,  when  defendant  rend   from  a  ]ia|(er 


iiilliei 


1   to  sign  it.      If  lie   liad  said   he     certain  items  as  to  the  ten 


iii'Nrr  won 


111  sign   it,   he  could   not  In 


ment,    a 


nd 


'  their 


reenieiit  was  drawn   up 

hi  rn  hound;  but  if  he  said  ho  never  woiiUl  with    references    to    that    paper,    and    tlie 

siijii  it,  but  would  make  it  as  good  as  if  agreement,    signed    by    both    parties,   was 

lie  (lid,  it  would  be  a  ]iii)niise  to  perform  deposited  in  the  hands  of  A.     Tiiev  were 

it.     if  he  said  he  would  never  sign  it  be-  to  meet  again  to  complete  the  business. 

cause  he  would  not  hamper  himself  by  an  When    they    met   again,    the   defendant's 

au'iii-iiu  ut,  it  Would  be  too  perverse  •■•  be  steward  ]iroduced  a  paper  eoiitainilig  cov- 

ailiiiittec)  ;  but  here  1  am  of  opinion  tli-..  no  enants  for  a  lease,  which  he  represeiiteii  to 

a^l'ieliieiit  must   Ih;   peifiu'liied."      Tit  Vliey  be  the   paper  read  to  the  phiintilf  before 

I,'.  Ciowther,  .'3  Br.  Ch.  Cas.  Itil,  31.^,  was  the   agreement,  to  whieh  the  articles  of 

([..iihted  by  Lord   Hedesdaie,  in  < 'Jinau  u.  agreement  leferred.     I'lailititl' denied  tliis  ; 

I'ooke,  1  S''ii.  k  Lef.  '22,  '61  ;  but  it  was  insisting  that  the  covenants  were  i 


lew  to 


a|i|iroved  and  followed  iu  Foster  v.  llale,      him,  and  ohjectiiig  to  several.     |)cfeiidant 
3  Vis.  il'.tt),  713.  insisted  that  all  the  clauses  contained  in 

III  ('linan  v.  Cooke,  1  Sch.  &  Lef.  22,      that  paper  should  be  covenants  in  any  lease 


tlic   ihtciidant    caused    an    advertisement     to  bi 


til  Ik>  inserted  in  the  public  papers,  adver- 
tising land  tobe  'et  for  tliuiMivesortiiirty- 
diieyiiirs;  appliciition  tobe  made  to  himself 
or  to  line  M.     In  consei|iienift  of  tiiis  nd- 

viTtiseiiiellt,  the  plailltilfs  applied  to  M., 
and  entered  into  a  treaty  with  him  for  a 
li'itse  of  the  lands,  a  memorandum  tlu^reof 
tiling  signed  by  M  and  one  of  the  plain- 
tills.  The  memoiandum  (MHitained  no 
ii'tiniiie  to  the  advertiseiueiit,  nor  to  the 
tiiiii  of  years  named  in  it.  The  plaintiIVs 
tiiiihied  11  lease  for  tlilee  lives,  which  tl.e 
ili'fiiiilaiit  icfused  to  execute,  and  a  bill 
was  hieil  for  speeitic  peiforinaiii'e.  It  was 
iiiiiteiiiled  tllllt  the  omi.ision  of  the  term 
lni;,'lit  be  supplied  by  refiieiiee  to  the  ad- 
Ti'itisiiiient.  But  I.ord  Hedesdaie  held 
that  this  could  not  be  done,  (1)  because; 
th.'  advirtisement  left  the  term  uncertain, 
as  it  was  there  named  as  "three  lives  or 
thirty-one  years;"  and  ('2}  because  the 
a;,'riinient  contained  no  lehTiiiee  to  the 
mlvirtiseinent.  On  this  latter  noint,  I.ord 
Hi'ijisdale  said:  "  .Su]ipose  tile  advertise- 
Iiiiiit  iiad  expres.ted  three  lives  only,  you 
ari'tlnn  to  connect  the.se  two  tninsaetioiis. 
Ihnv  ?  jiy  parol  evidence.  Now,  if  the 
(ifiriM'ineiit  liad  referi"d  to  the  iii'.\'el  tise- 
nmit,  1  agree  parol  evi  leiice  might  have 
'"'I'll  peiiuitted  to  show  what  was  the 
tliiiii,'  (iiiiiiiely  the  advertisement)  so  re- 
fiTivil  to,  for  then  it  woiiM  be  an  agree- 
iniiit  til  grant  for  so  much  time  as  was 
e.^prissed  in  the  advertisement,  and  then 
the  iii.iitity  of  the  advertisement  might  ho 
liinviil  by  parol  evidence  ;  but  there  is  no 
ri'fin'nce  whatever  to  the  ndvertisemeut  m 

this  airieetiiPllt." 

In  Biodie  IV  St.  Taul,  1  Ves.  .If.  326, 
ilffindant  having  intimated  his  intention 

1  7  East,  558 


lie  by  him  ;  and  tliat  all  of  them 


had  been  read  to  the  plaintitf  at  the  tii-st 
meeting.  I'laintilf  denied  this  ;  upon 
which  the  treaty  was  broken  oil',  and  the 
liill  was  brought  for  a  speeitic  performance 
of  the  agreement  according  to  such  clauses 
as  the  phiintilf  allegi'd  had  been  read  to 
him,  to  prove  wliieh  he  went  into  juirol 
evidence,  lluller,  .1.,  sitting  for  tin;  Lord 
Chiiiicellor,  in  disiiii.ssing  the  bill,  said  : 
"  The  ipiestion  here  is,  What  is  ilie  agree- 
metit  !  The  whole  de|ieiids  upon  parol. 
If  the  agreement  is  certain,  and  explained 
in  writing  signed  by  the  imities,  that  binds 
them;  if  not,  and  evidence  is  nei'essary  to 
prove  what  the  terms  were,  to  admit  it 
would  eU'ei'tually  break  in  upon  the  stat- 
nte,  and  introduce  all  the  mischief,  incon- 
venience, and  uncertainty  the  statute  was 
designed  to  prevent.  Tlie  only  thing  to 
support  this  case  would  be  to  prove  by 
jiarol  evidence  which  of  these  covenants 
were  read,  and  which  were  not  :  that  is, 
directly  ]iroliibited  by  statute  ;  and  there- 
fore the  bill  must  be  dismissed,  but  with- 
out costs,  as  the  isircumstances  are  not 
very  lavorable  to  tlie  deleiidant."  For 
cases  where  letters,  sullicieiitly  s]iecifyiiig 
the  terms,  have  been  held  siillieient  notes 
or  nienioianda  of  an  agreement  to  sati- '  " 
tlie  statute  ot  fiallds,  see  Foster  l'.  Male, 
3  Ves.  :.!lfj  ;  Coles  v.  Tiecothiek,  !»  Ves. 
S.'iO  ;  Fowle  v.  Freeman,  9  Ves.  ',][>]  ; 
lluddleston  I'.  Hri.scoe,  11  Ves.  [,i,i),  .OSS; 
liaises^  f.  tirant,  13  Ves.  73  ;  Ogilvie 
I'.  Fo'ljaiiilK',  3  Mer.  .''.3  ;  2  .lac.  &  W. 
420  ;  Gordon  v.  Trevelyan,  1  I'rice,  64  ; 
Mackhouse  v.  Mohnii,  3  .Swanst,  434,  n  ; 
Stratford  v.  Moswiirth,  2  Ves.  &  B.  341  ; 
Schneider  v.  Norris,  2  M.  &,  S.  280. 


If: 
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sold  by  auction,  the  auctioneer,  at  the  commencement  of  the  sale, 
having  the  catalogue  of  the  sugars  to  bo  sold,  and  also  a  written 


tinctioii  exists  bftween  this  i:ii.su  ami  Cuff 
V,  I'cnn,  1  M.  i^  S.  21,  that  iu  tliis  caso 
the  plaiiitiir  Wii.s  not  liiiiisi.-lt'  in  a  iiu.sitioii 
to  iicrtonii  his  written  itmtract  at  all,  and 
th(  ri'lap-,  c'onlil  not  maintain  an  action  un 
it  without  iclianco  on  tin'  vcilial  aj,'rc'e- 
nient  to  givo  iiim  a  caii^u  of  ai.tion  ;  so 
that,  without  sui;h  voilial  a;;ic(.'mi-'nt,  thu 
ilch'mlant  couhl  have  rcfust'ii  to  i>crl'orni 
tiic  contrai't  in  the  lirst  instance,  and  tin; 
plaintill' Would  have  had  no  ivuicdy.  But 
in  Cull' I".  I'cnn,  1  M.  &  S.  -ll,  thorc  was 
II  jic'ilcctly  gooil  contract  within  the  stat- 
ute, which  the  j)laintiir  was  in  a  i)ositioii 
to  jieiform,  and  which,  under  the  statute, 
lie  could  have  enlbrceil  in  the  tirst  in- 
stance aj^ainst  the  ih'I'endant,  on  his  re- 
fusal then  to  accept  the  suhject  of  the 
siile,  without  the  necessity  of  resortinj^  to 
uny  other  than  the  written  contract  itself. 
The  eases  would  have  been  aiiajoj^ous  had 
the  iilaiuliir,  in  (ioss  v.  Lonl  Nui^ent,  5 
|{.  &  Ad.  itS,  lieen  ahh-  and  williuf^  to 
have  perfoinied  his  contract  to  make  a 
gooil  title  to  all  the  lots  ;  hut  for  th(;  ae- 
connno(laiion,  and  at  the  reiiuest  of  the  de- 
fendant, sulistituted  a  later  day  than  that 
nanieil  in  the  a^ri'dncnt  fordosim;  uptho 
transaction.  See  I'arteriche  i\  Powlet,  2 
Atk.  .'583  ;  I'lioe  )'.  Dyer,  17  Ves.  3.")()  ;  '2 
Story  lv|.  .Iiir.  §  ifoa;  Townshend  v. 
Stangrooni,  ti  Ves.  li'iS,  note  («),  (.Sum- 
ner's ed.)  ;  Hrodie  i'.  St.  I'aul,  1  IU 
326,  n.  (a);   Hare  v.  Shearwood,  lb.  241, 

u.  ( '). 

Harvey  v.  (Jrahham,  6  A.  &.  K.  fil,  is, 
in  iirinci|ile,  essentially  the  same  as  (!os.s 
V.  Lord  Nuj,'.iit,  5  H.  &  Ad.  58.  Tlio 
writti'n  ai,'reenient  relating  to  the  convey- 
ance by  lease  of  an  interest  in  lan<ls,  within 
the  4lii  section  of  the  statute,  eontaiiunl  a 
clause  that  the  straw,  etc.,  on  the  lands 
shonlil  ht)  valued  by  ]ii'rMins  named  re- 
Pi)ectively  by  iilaiiitiH"  and  defendants,  and 
the  amount  paid  to  plaintitV  by  defend- 
ants. By  verb.d  ii!,'rci'ment  this  was  al- 
tered  by  Iho  parties,  one  penson  alone 
Ueini;  a;,'recd  njion  as  the  joint  valuator. 
The  court  held,  iii  aiconlanci!  with  (ioss 
V.  Lord  Nugent,  [>  H.  &  Ad.  ^,S  (and  see 
Karl  of  KaliMonth  u.  Thomas,  1  C ;.  &  M. 
89).  that  this  was  a  nc;w  a;,'reeinent  liy 
parol,  and  was  invalid  to  alti'r  the  wiitten 
contract  under  the  statuti',  which  agree- 
ment could  luit  bo  altered  otherwise 
than  by  writing;  for,  if  it  couhl,  it 
would  follow  that  if  the  defendants  had 
brought  the  action  to  enforce  the  execu- 
ti(Mi  of  the  least',  they  wouM  have  been 
obliged  to  state  the  altered  agreement 
as  tlie  consideration,  and  to  aver  a  readi- 
ness to  perform  it,  ami  would  have  liad 


to  jirove  their  case  ]iartly  by  writing  and 
partly  by  oral  evidence,  -the  very  piv- 
dicaineat  which  the  statute  of  fiauiis  Wiis 
intended  to  prevent.  The  marked  (lis- 
tinciion  betwecTi  (ioss  f.  Lord  .Nugent,  .'i 
IJ.  .t  Ad.  f>S,  and  Harvey  v.  tlraliiiim,  ,■■, 
A.  &  K.  til,  on  the  one  hand,  aiul  Calf  v. 
I'cnn,  1  M.  &  S.  -Jl,  on  the  otlu'r,  is,  that 
in  neither  of  the  foiiner  eases  could  the 
plaintilf  aver  a  readiness  and  \villii!giii>s 
to  perform  the  written  contract  according,' 
to  its  terms;  hut  in  each  of  those  cases 
the  plaintitf  was  forced,  in  order  to  nwko 
out  a  //riiiid  /(icit  cause  of  action,  to  do- 
elare  on  the  parol  agreement  as  alleriiii,' 
the  written  agreement,  which  ciearly  the 
statute  will  not  allow.  In  neither  of  tliuM^ 
eases  could  the  plaintilf  have  iccoveri'd 
on  thi;  original  written  agreement,  beciiise 
he  could  not  show  in  ell'ect  a  jierforniiiin'e 
of  its  terms,  and  ho  was  forced  to  rely 
upon  the  parol  variation  of  the  tciins  in 
order  to  make  out  a  ri'adiness  to  piilmm 
any  contract  at  all.  Hut  in  Cult  c.  rciui, 
1  iM.  &  S.  21,  the  idaintilf  couhl  av,r  ii 
readiness  and  williiLgm'ss  to  perform  his 
contract  in  accordance  with  its  terms,  aii.l 
was  not  forced  to  depend  upon  an  alliL;id 
altered  contract.  Un  the  conlrajy,  it  w,ia 
the  defendant,  then,  who  was  driven  to 
rely  on  an  alleged  altered  contract  ;  aii'l 
the  court  held  in  ell'ect,  as  in  (ioss  r,  i.did 
Nugent,  .I  l'>.  &  Ad.  iiS,  and  in  ll.uviv  v. 
(Irabham,  5  A.  &  K.  (11,  that  the  writtiii 
agreement  was  the  only  agreement  which 
could  bi'enl'orci  d;  the  jiarol  agrecineiil,  in 
neither  oi'  these  cases,  varying  the  ti'iiin 
of  the  original  written  agreement.  As  wi; 
have  j)ointed  out  above,  if,  in  Ciilf  v. 
I'cnu,  1  M.  k  S.  '21,  the  defeielant,  in- 
stead oC  requesting  dtday  in  the  delivery 
of  the  liacon  ad  n^l'used  then  to  Ukf 
it,  he  w.)uld  at  onct!  have  bi'cn  li;ilili> 
for  non-acceptance  of  the  goods  lui'hr 
the  original  written  contract  ;  win  n;i>, 
in  (ioss  c.  Lord  Nugent,  .'i  I'..  &  A'l.  .In 
and  Harvey  v.  (irabham,  o  A.  &  K.  til,  ns 
we  have  ])oii.teil  out,  the  plaiiililf.  nspi'e- 
tively,  in  these  cases  was  onlv  Mr  to 
allege  any  cause  of  action  al  all  liy  relyiii!; 
on  the  parol  agreement,  as  giving  a  i;iiisi' 
of  ac'tion  by  an  alleged  variation  o!'  the 
written  contract. 

.Stowell  V.  liobiiison,  3  ISing.  N.  C. 
928,  is  another  case  identii'al,  in  primii'li', 
with  (ioss  V.  Ijord  Nugent,  .">  IJ.  .v  .\<l-'i> 
and  Harvey  v.  (^irabham,  ;")  A.  .t  K.  'd.  In 
that  case,  ihe  idaintilf  paid  the  drlrii(huit 
a  deposit  of  Cjn,  umler  a  written  :iL'roi'- 
nient  for  the  sale  of  a  lease  of  a  piiiilif 
liou.se  to  the  plaintilf,  jiossession  of  the 
house  to  be  ilelivercd  by  May  3.     Ill  ^i" 
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the  sale, 
L  wi'ilteu 

Aiitiiij;  mill 
1!  Very  jiiv- 
IViUuls  \v;is 
laikcil  ills- 
,  N  iiv;i'iii,  ii 
'iImIiIiiiii,  f) 
mid  Cull'  1', 
luT,  is,  that 

S   cnulil    till' 

\villii:^iii's.s 
•t  iii'ionliu;; 

tliosc  lasi's 
iili'i'  to  iii.iki' 
ctioii,  to  ill- 
,  ii.s  ill t Clin;' 
I  cicilily  till' 
ithur  ul'  tlioM' 

VO     I'CCOVfll'il 

iRMit,  lii'c.uise 
]iiMioriii;ilii'e 
ni'id   to  ivly 
the  ti'iiiis  ill 
ss  to  iii'iiiiim 
UiilV  i:  IViiii, 
could  iivcr  A 
jifiroiiii  Ills 
its  tt'lllis,  all'l 
111  all  allcLji'd 
iitnuy,  it  w,u 
lis  driviii  t«\ 
iiiilnu:t  ;  lui.l 
1  (loss  r.  ivoiil 
in  ilaivi'v  I'. 
t  till'  wiitttii 
("cnu'iit  "liiLh 
iii^riMMiuiit,  ill 
111^   till!  l''""'' 
liirllt.      Aswc 
„    ill    full'  I'. 
It'l'eiidaiit,  ill- 
1  tliL"  delivery 
then   to   tak.- 
Iici'ii   lialili- 

Dods     Ull'llT 

mi  ;  \vlic'lT;b, 
...  A:  A.l.  r^ 
A.  &  !■'..  i'd,ii- 
aiutitV,  \r>[i'>- 
oiilv  alile  1" 
all  i.y  lelviiii.' 
■iviiiL,'  a  ealiv 
iatioll  111'  tl'i' 

Iliiii:.  N.  C- 
1,  ill  juiiKil''''. 
i,  IJ.  .V  A.l.  e^, 

..  .t  v..  'd.  1" 

tl„.  il,  i<ll'liUlt 

written  au'pv- 
s,.  „|'  11  imiilii' 

;S|.SsioIl     lit    IIK-' 

,lay  3.     Ill  •'" 


paper  containing  the  conditions  of  sale,  in  his  left  hand,  at  the 
same  time,  read  the  latter  paper,  as  the  conditions  on  which  the 


-.?R 


action  for  the  lotnrn  of  the  dejioait  money, 

(/,.    livfiiiiliiiit   allej^'ed    that    ueitluT    the 

|ilaiiitilV  nor  delcndant  was  ready  hy  the 

day  in  the  aiirecnienl  iiientioucd  for  I'oni- 

pletili}^  the   luiieha.se  ;  that  they  tlieielore 

agvu  '  to  ]M)sl|'one  the  [lerforinaneu  of  it 

for  a  reasonable  time,  and  that  the  ]ilain- 

tilf  hho  dd   aeee|it   an  it.s.sii,'nment  of  the 

lea>e  if  the   defendant   made   out   a    title 

within  sueh  reasonalile  time  ;  that  within 

>mli  reasonalile  time  tiie  defendant  made 

it  a|i)iear  to  the  |ilaiiitilf  that  he  had  suelt 

title;  hut  the  |ilaintilf  refused  to  |i(uforin 

the  ajjreement,  and  ]irevenled  its  comiilu- 

tioii.     Ill  re  it  was  the  defendant  who  was 

relyiii,i;  on  an  alle^^ed  vaiialioii  by  ]iarol  of 

a  wiilten  eoiitlaet  within  the  stiitille.   The 

del'eiue  eould  no  more  lie  sustained  in  this 

case,  tlian  the  other  iiarty,  if  he  had  been 

liriiii;in;,'  tlie  aetioii,   as  in  (loss  v.  Lord 

Nugent,  5   15.  it  Ad.  r)S,  and   Harvey  v. 

llialiliam,  5  A.  i!i  K.  tjl,  on  a  eoritraet  re- 

i|Uirid  to  be  in  wiilin;^  under  the  statute, 

eiiiiM,  with  an  allejied  variation  b  '  jiarol, 

have  sustained  an   action   un    a   c  lutiai^t 

thus  alle;^ed  and  shown   to  \m  partly  iu 

Hiitiiij,'  and  partly  oral.    And  .so,  in  eM'ect, 

the  court  held,  in  Siowell  v.  Uobinson,  i 

Biiii,'.  N.  <■'.   ti-Jti,  \\\il  ;  Tindal,  C.  J.,  in 

ileliveiinj,'  the  Judgment  of  the  court,  then? 

.sayill^' :  "Can  the  day  for  the  oomjdetion 

of  the  |iiircliase  of  an  interest  in  land,  iii- 

Mited  in  a  written  contract,  be  waived  by 

a  jiaml  ai,'ieeinent,  and  another  substituted 

ill  its  [ilaee  .so  as  to  bind  the  parties  t    We 

are  III' o|iiiiion  that  it  cannot.     This  i.-.  an 

agreement  for  the  sale  of  land,  upon  whicii, 

by  the  statute  of  frauds,  .sec.  4,  no  action 

can  lie  brought   'unless  it  is  in  writing,', 

aud  sij,'ned  by  the  party  to  he  chari,'ed,  or 

his  aj;ent  thereunto  lawfully  iiuthoiized.' 

Now  We   cannot   ;,'ct    over   the   ditliculty 

wlii.  h  has  been  pressed  upon  us,  that  to 

allow  the  siilistitulion  of  a  new  stipulation 

as  to  the  time  of  completiiij;  the  conlract 

by  ii.ison  of  a  siihsei|iifnt  p.iiol  ai;i'eeinent 

ktweeii  the  ])arties  to  that  ell'ect,  ill  lieu 

•if  a  stipulation  as  to  time  contained  in 

till- written  Hjireemi'nt  si<,'ned  by  the  jiar- 

ties,  and  partly  not    in   wiitin;;,  but    by 

jMiol  only,   amounts   to   a   coiitravenlion 

iif  the  statute  of  frauds.      Such   was  the 

iil'iiiiiui    e.\])ressed     by    Lord    Chancellor 

llai'Kvicke  in  I'aiteiiche  r.  I'owlet, 'J  Alk. 

S*;!  :  of  8ir\V.  (iiant,  Master  of  tlie  liolls, 

ill   Price  V.    I)yer,  17   Ves,  H.'iH.     And  we 

think  the  rea.^onini,'  n]ion  which  thi'judj^- 

Ille'it   of  the  Colli  t    of   Killfi's   I5ench    pro- 

ei'i'ls  in  (!oss  V.  Lord  Nugent,  ,'»  I!.  &  .\d. 

58,  ;;(ics   directly    to   the    point,   that    the 

eviileiice  now  under  discussion  is  inadmis- 

sihlc."     lu  this  case,  the  defendant  ad- 


mitted his  inability  to  perform  an  aj^ree- 
nient,  nece.ssaiy  to  be  in  wiitin;,'  under 
tlie  statute,  and  rcliid  on  a  parol  variation 
of  it.  Kvidently  that  could  not  have  been 
sustained  without  ivpcaliiiL;  the  statute. 
Stead  c.  hawlier,  ]ii  A.  \  K.  ,17,  is  not, 
we  think,  any  mole  in  anlaijonisiu  witli 
C'utf  V.  I'ciin,  1  M.  \  S.,  -Jl,  than  it  is 
with  Stowell  i».  lIobiiiMiii,  ;i  liin;,'.  N.  C 
9'JS;  Coss  1-.  Lord  Nu^'i'Ut,  .".  H.  &  AiL 
S.S  ;  or  Harvey  v.  Grabham,  .')  A.  <i  K.  (Jl. 
We  think,  in  fact,  ou  the  jirinciple  on 
which  we  have  shown  these  ia>es  to  bo 
reconcilable  with  eaeh  tfllier,  that  Stead 
V.  Uawber,  111  A.  lis,  L.  i>l .  is  iiuilc  recon- 
cilable with  ail  these  c.ises.  Li  Stead  v. 
Dawlier,  the  written  contract  was  tor  tho 
sale  by  the  delenihints  to  the  plaintitf  of 
II  caif;o  of  bones,  to  be  delivered  on  "tllO 
20th  to  the  2-.'nd  of  May."  The  action 
was  for  the  iion-ihlivery  of  the  bones.  The 
deilaration  alle;,'id  a  variation  of  the  con- 
tract by  an  oral  agreement  between  the 
parties,  to  the  elhil  that  tin'  bones  were 
to  be  ihdiveied  on  .May  'J  I.  The  bones 
Were  not  sent  at  that  time,   ind  the  prico 

was    lifhrii;in/,s   tendered,  and    lellised    by 

the  defendants.  The  defendants  ph  aded, 
iiilir  ii/in,  that  a  purl  of  //«•  cmitnnl  de- 
c/diiil  nil,  namely,  as  to  tlie  time  for  tlie 
deli\ery  of  the  hones,  was  oral  ;  to  which 
the  plaint ilf  replied  that  that  was  not  u 
jiart  of  the  contiact.  The  court,  in  eU'ect, 
iicld  that  it  was,  as  in  fact  it  was,  a  part 
of  the  coiitiart  on  which  the  plaintilf  had 
declared,  and  had  relied  on,  in  his  declara- 
tion. The  conclusion,  then,  was  obvious, 
that  a  contract  leipiired  to  be  in  wiitiiif^ 
by  the  statute  of  fiaiids  \v;i,  not  ;;oo(l 
where  it  was  partly  in  wiiliiij;  and  partly 
oral.  It  was  ipiiie  another  i[ne>tion, 
whether,  in  Stead  i\  Dawber,  In  A.  &  K. 
57,  where  the  deiiiaiii!  for  the  bones,  and 
the    tender    of   the    |iaynient,    Were    subse- 

iiueiit  to  May  21,  the  plaintilf  ould  then 
have  sustained  an  aitimi  on  the  oiieinal 
contract  for  their  nondelivery  on  "tlio 
2iith  to  the  22nd  ;"  but  it  is  ipiite  ap- 
jiareiit  that,  dilbiiii;;  in  this  important 
l'es|icct  from  lull  r.  reiin,  1  M.  .t  S.  21, 
where  the  iniioii  w.is  on  the  oii:;inal  con- 
tract, no  such  altempi  was  made  ;  but 
the  action,  in  ell'eet,  ill  Stead  v.  L.iwber, 
lo  A.  &  K.  .17,  was  on  the  oiieinal  writ- 
ten contract  as  e>si'ntially  varied  by  tho 
siibsei|uent  oial  contiact,  and,  we  think 
without  any  ]>os>ibh'  eseape  from  so  hold- 
ing', the  eoiiil  properly  held  that  the  con- 
tiiict  ticclared  on  was  a  contract  within 
the  statute  of  frauds,  and  could  not  Ix! 
proved,  as  to  any  essential  part  of  it,  by 
merely  oral  testiiuuny  ;  "  for  to  uUow  such 
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sale  of  the  sugars  mentioned  in  the  catalogue  was  to  proceed,  to 
the  company  assembled,  including  the  defendant.     The  paper  cuii- 


a  contract  to  ho  provi'd  jKxrtly  l>y  writing, 
anil  partly  i)y  oral  ti-stiniony,  would  let  in 
all  till!  Mii.sciiii'fs  wliii-li  it  was  the  ohjwt 
of  the  statute  to  i',\i:lllih'."  Ibid.,  at  I>.  64. 
Cntl"  c.  I'enn,  1  M.  &  S.  'Jl,  which  was 
questioned  hy  I'arke,  .1.,  in  (!oss  r.  Lord 
Nugent,  5  B.  .t  Ail.  at  i>.  ti4,  and  which 
has  l)een  assumed  in  some  of  the  later 
cases,  and  hy  some  of  the  text-writers,  to 
have  b'cn  ovcrruleil  hy  Stead  v.  lJawl)er, 
10  A.  &  ]•;.  57,  is  not,  we  think,  at  all  af- 
fected hy  this  latter  case.  The  distinction 
is  obvious  that  in  Ciitl'  i\  Penn,  1  M.  &  S. 
21,  the  action  wa^i  held  sustalnai)le  o.n  tho 
original  written  eoiitiact ;  while,  ijuito  in 
accord  with  the  holding  in  that  case,  it 
was  h"ld  in  Stead  v.  DawlMT,  lo  A.  &  K. 
57,  that  an  action  on  a  contract  within 
tho  statute  could  not  he  sustained  where 
tho  contract  relied  on  to  sustain  such  ac- 
tion was  an  all(<gcd  oral  variation  of  a 
written  contract ;  thus,  against  the  re- 
quirements of  the  statute,  the  niiji-ct  be- 
ing to  estaltlish  a  contract  which  was 
partly  in  writing  and  jiartly  merely  oral. 
See  the  re|M>rt  of  Stead  v.  Dawl '-r  in  2  Per. 
&  Dav.  447,  wliere  the  averment  by  tho 
plaintilf  in  his  declaration  is  stated  as 
i\mt  f rum  M'tyH  (the  eontract  time  en- 
larged by  tlie  oral  agreement)  the  plaintiff 
had  ln'cn  always  willing  to  accept  and  pay 
for  the  bonijs  l)y  a  bill,  etc.;  and  that  nn 
Muij  24  tilt;  defendants  were  reiiuested  to 
deliver  tile  bones.  Tiiis  shows  very  i)lainly 
that  the  ])laintiir  was  relying,  under  the 
statute,  upon  the  orally  enlarged  contract, 
and  not  upon  the  original  written  con- 
tract. This,  we  submit,  is  the  test  ;  if  tho 
plaintilf  in  bringing  his  action  cannot  sus- 
tain it  under  the  original  written  eon- 
tract,  as  he  could  not  have  done  in  Stow- 
ell  V.  Robinson,  3  Bing.  N.  0.  928;  (Joss 
V.  liord  Nugent,  .5  15.  &  Ad.  .OS,  or  Har- 
vey V.  Grabham,  .5  A.  k  K.  (il,  but  has  to 
resort  to  the  orally  altered  eontnu't,  be- 
cause of  his  own  inability  to  rely  on  the 
written  contract,  there,  under  the  stat- 
ute, ho  nuist  fail.     Hut  where,  as  in  Cuff. 

V.  Pe 1  M.  *  S.  21  ;  Warren  v.  Stagg, 

cited  in  3  T.  R.  SiU,  and  possibly  as  in 
Thresh  v.  i{ake,  1  Ksp.  53,  where,  appar- 
ently (see  in  Stead  v.  Uawber,  10  A.  &  Fi. 
at  j».  62),  the  agreement  was  not  within 
the  statute  at  all,  the  plaintiff  is  in  a  posi- 
tion to  enforce  the  original  contract,  and 
the  defendant  is  driven,  as  a  defence,  to 
rely  on  an  alleged  onil  variation  of  the 
written  contract ;  there  the  original  con- 
tract, not  having  in  fact  been  rescinded  by 
the  oral  agreement,  remains  intact,  and  in 
seeking  to  enforce  the  written  contract  no 
attempt  is  made  l)y  the  plaintilf  to  con- 


travene the  statute  ;  and  he  is  no  nioro 
debarred  from  recovering  by  such  an  act 
as  giving  time  to  the  delcudant  at  his  re- 

3 nest,  than  ho  would  have  been  had  the 
efendant,  iiistcad  uf  asking  lor  time,  lur 
instance,  to  receive  the  goods  sold  to  liini, 
absolutely  refused  to  acicpt  them  at  the 
time  named  in  the  written  conliact ;  llii-ie 
being  at  such  time  a  readiness  and  will- 
ingncss  on  the  part  of  the  plaintilf  to  di^. 
liver  them  according  to  the  terms  of  the 
contract  in  writing  under  the  statute. 

The  case  of  Marshall  r  Lynn,  ti  M.  & 
W.  10!),  we  think,  projierly  eon^idi  ivd, 
does  not  contravene,  but  in  principle  af- 
firms, tho  correctness  of  the  rule  we  have 
above  deduced.  The  head-note  of  the  case 
is  an  exact  allirmance  of  the  doctrine  we 
have  above  laid  down.  The  head-noic  ii : 
"The  terms  of  a  written  contract  for  tlio 
sale  of  goods  falling  within  the  opcriiiidu 
of  the  statute  of  frauds  cannot  be  varied 
or  altered  hy  parol  ;  and  where  a  cunli.iet 
for  tile  Iwrgain  and  sale  of  goods  is  niiule, 
stating  a  time  for  the  delivery  of  tlieiii, 
an  agreement  to  substitute  another  ilay 
for  that  purpose  must,  in  order  to  be  valid, 
1)0  in  writing."  The  contnict  in  Miusliall 
V.  Lynn,  6  ^L  &  W.  10;»,  wius  in  writing', 
and  was  for  the  sale  and  shipment  to  tin; 
defendant,  in  the  plaintiirs  own  vessel,  en 
her  next  arrival  at  Wisbech,  of  a  cirgn  of 
jjotatix's.  The  potatoes  were  not  siii|ipfil 
in  accordance  with  tho  contract  on  the 
next  arrival  of  the  vessel  at  Wisbech  ;  hut 
tho  plaintilf,  in  an  action  for  the  ikmi- 
acceptance  of  the  potatoes,  alleged  in  his 
declaration  a  new  oral  agreement  to  the 
effect  that  they  should  be  shipped  at  a 
later  voyage  of  the  vessel.  Not  having 
shipped  the  potatoes  linder  the  terms  of 
the  written  eontiact,  the  plaintilf  consid- 
ered that  lie  was  not  in  a  ]iosition  to  en- 
force that  eontiact,  and  he  thcrclVnx,  ili- 
rectly  against  the  statute,  undertook  in 
his  deelamtion  to  set  up  and  rely  on  an 
oral  variation  of  the  written  contract  lor 
the  .Side  of  goods,  which  by  the  statute  — 
the  other  statutory  evidence  of  the  con- 
tract being  wanting  —  was  rcipiircd  to  he 
wh()lly  evidenced  by  writing.  Had  the 
plaintiff  deidared  on  the  written  contrait, 
and  averred  and  jM'ovcd  a  readiness  and 
willingness  to  have  perh)rmeil  it,  or  had 
he  shipped  the  jvitatoes  according  to  the 
terms  of  his  written  contract,  so  that  ho 
could  have  clearly  brought  his  action  nn 
the  ^vritten  contract,  and  not  on  a  eon- 
tract  under  the  statute,  alleged  in  his  dec- 
laration to  have  iK'en  made  onlly  in  I'lut ; 
and  then,  on  the  arrival  of  the  vessel  at 
her  destination,  and  the  tendering  of  the 


PAUT  IX.J      THE   ESSENTIAL  REQUISITES  OP  THE   MEMORANDUM      638 


tainins;  tlio  conditions  was  entitled  "Conditioi      of  Siijrar  Sale, 
Sept.  20, 1805."     Alter  reading  it,  he  deposited  ii  on  iiis  desk  un- 


carjjo  t()  tlio  deffiiilant,  the  latter  Imd  re- 
(Mii'^teil  and  olitiiiiiud  a  dt'l'uniiif^  of  tlio 
di'livciv  anil  of  tliu  paynicnt,  wliich  was 
t,j  lio  "cash  on  ilclivcry,"  and  had  then 
sulisii|iifutly  I'l'l'iisfd  to  ii'Cfivf  tlu'  pota- 
tdi's  at  all  ;  as  the  |ilaintiir  could  tlnii  havi* 
(icciircd,  as  was  done  in  the  tiist  count  of 
tlnMliilaration  in  Cull' r.  I'cnn,  1  M.  &  S. 
il,  not  on  tlie  allc^'cd  oially  varied  eon- 
trart,  liut  on  the  written  iN)ntract,  the 
iillc';;i  d  oial  variation  in  the  mode  of  pei- 
iDiiiiiii^'  the  contract  would  noi  have  af- 
fi'ilrd  tlie  idaintilf's  rij,'iits,  as  the  statu- 
tory evidence  of  the  contract  he  was  in  a 
|ii)siliou  to  enforce  w:  s  contained  in  the 
wiitiiiiC ;  and,  for  a  defence,  the  del'end- 
iiiit,  unless  he  could  have  traviMsed  the 
Iiliuiit ill's  readiness  and  willini,'ncss,  would 
liuvc  then  lu'cn  driven  to  a  reliance  on  the 
all(';,'id  parol  variance  of  the  written  con- 
tract, wiiich  allej^cd  variance  then,  as  was 
lii'ld  in  the  ease  itself,  would,  under  the 
statute,  have  heen  invalid  as  aj^ainst  the 
written  contract  ;  it  rcmainini,'  intact. 
Maisiiall  V.  I.ynn,  6  il.  &  \V.  10!»,  was 
derided  on  the  assuuijitiou  that  Cutf  r. 
I'lnii,  1  M.  &  S.  'Jl,  was  overruled  by 
Strad  I".  Dawher,  10  A.  &  K.  Ti?,  which  we 
tliiiik  is  (dear  was  not  the  case.  And  we 
thiiili,  as  in  Cutf  v.  Penn,  1  M.  &  .S.  21, 
wiili  rcsiicct  to  that  jMjrtion  of  the  haeoii 
fur  the  non-acceiitance  of  whicdi  the  action 
was  hroui^ht,  the  iilaintill"  was  in  a  jiosi- 
tiiiii  to  rely  upon  tlie  original  written  ccui- 
tract,  and  to  aver  a  readiness  and  will- 
iii<,'iii'ss  to  jierforni  his  contract  thereun- 
der, as  in  the  tirst  count  in  his  declaration 
he  .siilistantially  did  ;  it  is  in  this  iuipoi- 
taiit  respect  distinguishable  also  from  Mar- 
siiall  r.  Lynn,  6  M.  .t  \V.  ](>!»,  where  the 
plaintilf  deidared  upon  the  oral  variati(ui 
of  the  written  ciuitraet  ;  the  |)rinciiilo 
stated  in  th  '  head-note  we  have  (pu)ted 
ahiivc  fiom  Marshall  i:  Lynn,  *>  M.  &  \V. 
li",i,  lieiu;;  gelierallv  applicaMe,  and  as  ap- 
jiliiaMe  to  CuM'  V.  Penn,  1  M.  &  S.  21,  as 
to  Stead  V.  Dawher,  10  A.  &  K.  .'■)7;  Mar- 
shall r.  l.ynn,  6  M.  &  W.  loi".  or  the  other 
eases  under  the  statute  which  we  have  ex- 
amined above.  Hut  it  is  ch-ar,  notwith- 
staiiilini;  the  view  of  Cull' i'.  I'cnn,  1  .M.  & 
.S.  21.  taken  in  Marshall  v.  I,vnn,  <5  M.  & 
\V.  10!i,  that  had  the  plaintilf  in  this  lat- 
ter case  siinjily  de( dared  on  the  orij^ina! 
aijreiinent,  and  averred  a  readiness  and 
wiiUiifriicss  to  perform  it,  tnider  the  deci- 
sion not  only  in  Cuff  v.  I'enn,  1  M.  &  S. 
21,  hut  in  the  wlude  mass  of  the  latest 
of  the  Kni;lish  eases  on  the  subject,  the 
facts  in  the  ease  wouhl  not  have  inter- 
teii'il  with  his  sustaining  his  declaration, 
or  with  his  right  of  enforcing  the  original 


contract  mider  it.  According  to  the  facts 
]w  was  then  ready  and  willing  to  jierforni 
his  eontrai't,  and  was  then  in  a  position 
to  legally  enforce  it.  And  if,  then,  at 
the  reipiest  id'  the  di'fcndaut,  and  to  ac- 
commodate the  latter,  the  tiuje  for  the 
performance  of  the  contrait  was  deferred  ; 
this  ludther  rescnuhil  the  contract  nor  en- 
allied  the  defeuilaut  to  have  availed  him- 
self of  the  plea  that  it  was  varied  by  the 
bubseijuent  parol  agri'cuicnt. 

The  case  of  Hmuict  v.  |)cwliurst,3  Mao. 
&(1.  ."iS?,  .'iU(),  is  in  exact  acconl  with 
these  principles,  namely,  that  an  agree- 
ment within  the  statute  of  fraiuls  must 
be  in  writing,  and  any  alteration  of  it 
must  also  be  in  wriiing;  and  that  the 
jiarty,  whether  jdaintilf  or  defendant,  who, 
to  make  out  his  case,  is  clriven  to  a  reliance 
on  the  allegation  and  inoof  of  a  variation 
of  a  written  agreement,  or  to  the  formation 
of  a  new  agreenu-nt,  must  evidence  such 
variation  or  new  agreement  by  some  writ- 
ing to  satisfy  the  statute. 

Moore  V.  Campbell,  10  Ex.  323;  23 
Ji.  J.  N.  .s.  Kx.  ;U(i,  hiddsthat  where  there 
has  been  a  written  agreement  for  the  de- 
livery of  goods  on  the  quay,  and  a  ]iarol 
agreement  to  sulistitute  a  lUdivery  from 
the  waridiouse  ;  as  this  pand  ngi cement, 
as  such,  is  invalid  under  the  statute,  it 
iloes  not  sustidn  the  plea  that  the  original 
written  contract  was  rescinded  ;  yet  if  the 
vetidce  had  accejited  and  received  the 
goods  in  the  waiehouse,  to  be  delivered 
under  the  written  contract,  instead  of  at 
the  ijuay,  this  would  have  been  a  good 
answer  by  way  of  a<'cord  and  satisfac- 
tion. The  principle  of  this  case  is  that 
the  contract,  which,  as  smdi,  is  enforce* 
able,  is  the  written  contract. 

Noble  V.  Ward,  L.  U.  1  F,x.  117,  af- 
firmed on  appeal  in  the  Kxcheipier  Cham- 
ber, \j.  U.  2  Kx.  i;i,"),  is  also  in  accord 
with  the  law  as  we  liave  stated  it  above. 
There,  the  plaintilf  made  a  contract  in 
writing  with  the  defendant,  lor  the  snlo 
of  certain  goods  of  more  than  flo  in 
value,  at  spe<'ilied  priies,  to  be  delivered 
within  a  specilied  tinie.  Subseinu'Utly, 
and  before  tin'  time  for  delivery  had  ar- 
rived, a  jiarol  agreement  between  the 
parties  was  entered  into,  whereby  the 
time  for  delivery  was  extemled.  In 
the  action  for  non-acceptance  of  the 
goods,  it  was  (daimed  that  the  written 
agreement  had  been  rescinded  by  the 
parol  agreement,  and  that  under  the 
statute,  the  parol  agreement  it.self  could 
not  be  enforced ;  and,  on  the  trial,  it 
wna  so  held  by  Brainwell,  B.  Hut,  on 
motion  for  a   new    trial,  a   rule   therefor 
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der  the  catalogue,  on  wliicli  catalogue  ho  wrote  his  miuutes  of 
the  bidders'  names  and  the  prices;  but  the  two  papers  were  not 


was  niiuli!  iilisoliitc,  Itraiiiwi'll,  B.,  di'livcr- 
iii^  tli(!  ju(l({iiii'iit,  iiiiil  ailniiuiii;;  tliat  lie- 
liail  iH'fll  wiKlii,'  nil  tlu'  tliill.  Tlii'juilj;- 
inclit,  a.s  iiitiiuatcil  aliuvo,  was  (iii  apiical 
ullirint'il  l)y  till'  Kx('li(M|iii'i-  C'liaialii-i.  In 
tills  case  as  in  Cull'  v.  IVnn,  1  .M.  &  S. 
21,  till-  iilaintiir  was  not  ilrivcn  to  ivly 
1)11  till'  iillcj;t'il  |iaiMl  variation  of  tliu 
written  tioiiliact,  the  ;,'ooils  liaviiij^  lioua 
tciidi'ivil  liy  liini  within  thu  tiiiie  ii.init'tl 
ill  thu  wiitlcn  contiact,  so  that  hu  was 
in  u  ]iositii>ii  to  alli>;^'(!  ami  |ii'ovc,  as  in 
elli'i't  was  the  idaiiitiir  in  Cull'  v.  IVnn, 
1  M.  &  S.  21,  H  reailiness  and  williii;,'- 
iiess  to  |ie)'lcini)  his  rontiact  within  thu 
time  at,'iei;d  in  tlio  written  uoiitniet.  Tlio 
courts  held  that  as  it  was  not  tins  in- 
tent  ion  iif  the  parties  to  rescind  the 
written  eontiaet  liy  tlio  oral  af,'reeiiieiit, 
and  as  this  latter  was  iiiojierativu  to  vary 
the  written  coiitnu-'t,  thu  written  aj{iu(i- 
ineiit  remained  in  force.  The  ra/io  drci- 
dc.nili  of  this  ease  is  that  where  the 
written  a;,'reeiiieiit  is  not  resi'inded  by 
thu  oral  aj];reenient,  as  the  oral  a^rcu- 
iiieiit  is,  under  the  statute,  iiio|)urativo 
to  vary  tin.  writli^n  ajjreumeiit,  if  the 
plaintilf  is  in  a  |positioii,  as  in  Nohle  v. 
VVard,  L.  U.  1  Kx.  117  ;  1-.  H.  2  Kx.  135, 
and  in  olfect  in  VwWv.  Penn,  1  M.  &  S. 
21,  to  de(dan^  on  thu  orii^inal  a<,'rfeiiient, 
nml  to  hriii^'  himself  within  it,  hu  eaii  do 
so,  and  the  allej^eil  [laiol  variation  of  tho 
written  a^^reemeiit  is  invalid  as  a  deiV-nee 
to  thu  action.  Willes,  J.,  in  thu  Court 
of  Kx(diei|iiei'  Chaniher,  said  :  "  It  is 
Hiiitu  ill  aiH'or  laiicu  with  the  eases  of  Doe 
(.'.  Courteiiay,  11  <).  B.  702,  and  Doe  w. 
I'oole,  11  l^).  15.  71:5,  overruling  the  previ- 
ous decision  of  Doc  v.  Forwood,  3  l^  B. 
67  (seu  11  Q.  B.  72:i),  to  hold  that  where 

Iiarties  enter  into  a  contract  which  would 
lave  thu  ell'ect  of  resciiidinj{  a  previous 
one,  hut  which  cannot  operate  accordinj? 
to  their  intention,  the  new  contract  shall 
not  operate  to  all'ect  the  jireviously  exist- 
in;^  rights.  This  is  good  sense  and  sound 
reasoning,  on  which  a  jury  might  at  least 
hold  there  w.is  no  such  intention." 

Ogle  V.  Karl  Vane,  L.  11.  2  Q.  B.  215, 
involves  ipiite  a  dilferi'iit  point  from  that 
ill  either  of  the  previous  eases  we  have 
examined.  There  the  defendant  by  written 
agreements  coiitracte(l  to  deliver  to  the 
plaintilf  riiii)  tons  of  iron  in  all,  during  the 
quarters  eiidiii!;.  respectively,  on  the  18th, 
22iid,  and  2.'tli  .Inly.  None  of  the  iron 
was  delivered  down  to  these  dates,  nor 
down  to  Feliruary  following  ;  the  plaintill' 
wailim;  at  the  reipiest  o(  the  di'feiidaiit 
until  then  ;  when,  losing  all  patience,  he 
went  into  the  market  anil  purchased  on  a 


rising  market.  In  his  action  iindri  tin; 
Contract,  damages  wi'ie  assessed  at  th.' 
market  price  in  Kehruaiy,  whiidi  was  inii.  ji 
higher  than  it  was  in  .luly.  It  wiis 
claimed  for  the  deleiidalit  that  the  sl.it. 
lite  of  frauds  applied,  and  that  as  ilu> 
alleged  parol  agreement  was  invalid  i, 
alter  the  original  contract,  the  tlaiiia;,'.-, 
should  have  been  assessed  as  at  th,' 
time  of  the  breach  of  thu  contrails  m 
.July.  But  the  court  held  that  tlaiv 
was  no  variation  of  the  original  con- 
tract.s,  and  that  wliilu  what  was  d^ni' 
between  the  jiarties  aiiiountc(l  to  a  pM,t. 
poiiuineiit  of  till'  day  at  whi<  h  the  plain- 
till'  might  go  into  the  marki't,  and  ;>t 
which  the  jury  might  calculate  th.' 
measure  of  ilamages  ;  yet  that  the  plain- 
tilf dill  not  make  a  liindiiig  parol  cun- 
tiact  at  law,  because  he  never  contiarinl 
at  all  ;  and,  therefore,  allhoimh  at  th- 
reipiest  of  the  defendant  thu  plaintilf  h  i^l 
the  light  to  defer  m. iking  his  puich.iv.s, 
yet  this  was  not  a  matter  within  tlw 
statute  of  frauds. 

In  one  aspect,  ()glc  v.  Karl  Vane,  L,  1;, 
2  Q.  li.  17."),  is,  in  principle,  like  the 
much  discussed  ca.ie  of  ( 'nil"  v,  \\u\\,  1 
AI.  &  S.  21,  In  each  of  these  cases  the 
action  was  brouglit  under  the  original 
written  (•ontract  ;  and  it  is  a  clear  priini- 
l)li'  that,  unless  the  ]ilaintiir  's  in  a  pnsi- 
tioii  to  sustain  his  action  iiiidcrthe  writtiii 
contract,  within  the  statute,  he  must  tail; 
a  parol  agreciiieiit  being  invalid  to  vary  ii 
contract  that  is  within  the  statute,  thmi^'h 
it  may  bo  operative  to  rescind  it,  if  >\\A\ 
is  the  intention  of  the  jiarties  ;  .mil, 
though  it  is  competent  for  the  parti' <tj 
substitute  a  ditfeient  perroiniance  ol  the 
contract.  Ogle  !•.  Karl  Vane,  I„  K.  :! 
(}.  B.  27.">,  was,  on  appeal,  allirmed  liy  the 
Kxcheipier  rhamliei  (Ogle  v.  Karl  VaiH', 
L,  U.  3  Q.  B.  27ii),  where  it  was  lirM 
that  there  was  evidence  t'loin  which  the 
jury  might  infer  that  the  plaintilf's  iklay 
was  at  the  defendant's  reipiest  ;  that,  as 
the  evidence  went  to  show  not  a  new 
contract,  but  simply  a  forbearance  by  the 
plaintilf,  at  the  reipiest  of  the  det'einliint, 
the  statute  of  frauds  did  not  apply,  and 
that  thu  |ilaintill' was  entitled  to  a  vcnlitt 
for  the  full  measure  of  damai,'es.  This 
again  is,  in  jiriiiciple,  very  similar  tn  the 
holding  in  C'lilf  r.  I'enii,'  I  .M.  &  S.  21 ; 
thu  plaintilf  there  having  been  in  a  posi- 
tion to  enforce  his  contract,  but  voliiiitaiily 
and  gratuitously  forbearing  at  the  iei[U('St 
of  the  defendant. 

On  the  .same  doctrine  that  jiarnl  evi- 
dence cannot  be  admitted  to  vary  a  written 
contract  for  the  sale  of  goods  within  the 
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fastened  tojrcllicr  in  any  manner,  nor  was  there  any  roferoncc  in 
the  papers  to  eaeh  other.     The  court  held  that  there  was  no  sulFi- 


stiitutf,  it  wiiH  contoiidi'il  l)y  (•ouiiscl  (IJciii- 
jainiii,  I,'.  ''•!  ami  liaylis),  in  Sirwart  r. 
KiliJHUf.s  ;  IIikIsiiii  y.  "Stcwiirt,  h.  It.  !»  C. 
1'.   :;il,  that,  ulli'i'  III!   a^;i('iiufiit  within 

the  sMtUtr  liail  lii'fU   si;;iicci,  it   collhl    Hot 

1k'  iiliiicil,  US  it  was  (liiiiiii'ii  that  that 
wdiild  111'  til  allow  oral  inoit  „|'  ^  chanj;;!! 
ia  a  wiitliii  ■■■ntrai't  iini|>  .  the  statute. 
I'liit  the  court  I.  1  that,  until  thu  signature 
was  to  an  instriiiiiiMit  which  was  an  aj;rec- 
liiciit,  there  was  no  contract  within  tlie 
stnnlc.  au'l  Iience  it  was  open  to  show  by 
jMiul  cviiicnci!  wiiat  was  the  lomlition  of 
tile  iMp/r  when  the  parties  nj^rccil  that  it 
v.liiiuM  lie  a  contiact  Ijetween  thciu.  In 
tills  case,  alter  the  si;,Miaturc,  there  were 
iiittilineatioiis  in  the  wiitiiij{  heloie  it  was 
liii.illv  a^'reeil  on,  ami  it  was  lieM  to  Im 
(jpcii  to  oral  proof  that  the  written  ainl 
>i;,'licil  a^'reemeiit  lietwcen  the  parties  ^^•as 
tlir  iii>truiiieiit  with  the  inteilineaiiiins. 

Tlic  Leather  Chitii  Co.  v.  llieroniiniis, 
I,.  \{.  lit  ().  \'>.  140,  conies  within  the 
|iiiih  iplc  of  (i'_'le  i\  Karl  Vane,  L.  U.  2  >}. 
li.  -i::,;  I.,  l;.  .{  Q.  H.  '272,  ami  of  that 
u|Hiii  which  Cutf  V.  I'eiin,  1  M.  &  S.  21,  is 
Sll>tuilialile.  There,  ill  Tile  Leather  Clotii 
Co.  V.  Ilicroniinus,  the  ih  I' lulaiit's  .son, 
H.  .Ir.,  j,Mve  a  verlial  onh'r  in  Loiulon,  on 
Fcliruaiy  18,  1&70,  to  the  plaintills  to 
si'inl  three  eases  of  leather  cloth  to  tlit' 
deleiiihiiit  at  ('oloj;iie.  The  ]ilaintill's  hail 
lieeii  in  the  hahil  of  forwaidin;;  ;;ooils  to 
the  ild'cM.lant  through  H.  &  1'.,  lioltiT- 
liani,  anil  II.  .)r.,  hein;,'  iiifornieil  that  the 
port  111  Hottertlani  was  lilockeil  with  ice, 
iliiiiteil  that  the  three  cases  shoulil  lie 
.si'iit  throujih  Messrs.  (i.,  Osteiui.  When 
the  pl.iintiil's  had  executed  the  order  Hot- 
tiTiliUii  was  aj;aiii  npeii,  and  Messrs.  (!. 
had  fjiveli  up  their  Ostein!  route.  The 
lilaiiitill's,  therefore,  forwarded  the  three 
i;i>i's  throuiili  II.  &  1'.,  via  liotterdaiii, 
.'iiid  on  the  same  day,  March  1,  they  for- 
WMiileil  the  invoice  from  the  plaintills  to 
till  defendant,  1,'ivin;.;  tlie  price,  etc,  with 
a  li  tter  in  which  they  said  :  "  Inclosid  we 
liaiid  you  invoice  of  three  cases  of  leather 
iliitli.  This  order  came  throuf^h  Mr.  IL, 
Jr..  who  instructed  us  to  send  it  through 
.Messrs.  (!.,  Dstelid,  but,  as  they  have 
f,'iven  up  that  route,  we  have  .sent  it 
tlilDlluh  11.  &  I'.,  Uotteldaiii,  as  before." 
The  det'endant  received,  but  did  nut 
iiiiswer,  this  letter,  but  gave  further 
orders  for  i^oods  to  the  plaintills,  which 
Wire  forwarded  via  liotterdaiii.  The  ship 
hy  which  the  three  ea.ses  were  sent  wa.s 
Miaiided  and  the  ^znods  daina^;ed.  Cii 
■liiiic  28  the  jilaiiitilfs  wrote  to  the  de- 
li'iidaiit,  inclosini,'  their  .stntement  of  ac- 
iuuiit  and  reiiuestiuf^   payiiieut,   and  oil 


.Inly  .1  defiMidaiit  wrote  to  plaiiitilFs, 
ackliowled^jinj^  tlie  receipt  of  the  slate, 
ineiit,  and  sayiii>{  :  "  In  looking,' over  your 
statement  1  liiid  you  have  chaii^ed  iiio 
lor  floods  which  have  been  cut  inly  lost  ill 
the  Mink  ship,  iiein^  sent  rm  IJiittcidain. 
Vol!  state  ill  J  our  letter  of  March  1  that 
•Mr.  II. ,  .li.,  instructed  you  to  send  the 
goods  through  .Messrs.  (1.,  dstelld,  but  oil 
iiccoiiiit  of  their  havin;^  given  up  that 
route  you  sent,  wilhont  any  instructions, 
the  goods  vtii  Ifottcidain."  I'lilllicr  <'or- 
ri  spoiidciice  ensued,  and  defcinhint  hav- 
ing IcIuMil  to  pay  lor  the  three  cases,  all 
action  was  brought,  ir  l  the  iiliove  facts 
and  correspondence  ap|  .  ,ired  on  the  trial. 
The  judge  ruled  that  tlnrewas  ii  sullicieiit 
iiieinoianduin  in  wriliig,  signed  by  the 
defendant,  of  the  I'oiitiact,  iilid  left  it  to 
the  jury  to  sa\,  lioiii  the  silence  and  sub- 
seiplelit  c»e  liirt  of  dclcliilalil,  whether  of 
not  there  had  been  an  assent  by  him 
to  the  change  of  route  fiolll  Ostcnd  to 
Kotteidam  before  the  loss.  And  they 
found  in  the  alliriiiative,  and  a  verdict 
jiassed  Inr  the  )ilainlill's.  On  motion  for 
11  new  trial  the  verdict  Was  sustailieil,  tho 
court  holding  that  there  was  a  sullicieiit 
iiicnioranduni  of  the  original  contract, 
an  1  that  there  was  evidence  from  which 
the  jury  iiiighl  liiid  that  the  defendant 
had  assented  to  llic  siihsd/i'' </  pirJuiDiiiiice 
ill  lite  chiimje  iif  rviili',  n  ..It  nnsciil  nicd 
Vdt  be  in  vfiliiiij.  lihickliurn,  J.,  in  his 
jndgineiit,  in  answer  to  tlie  contention  of 
the  defendant  that  there  was  no  iis.seiit  in 
writing  to  the  alleged  snbslitiiteil  con- 
tiact, put  the  niattel  on  ]i|eci.scly  the  basis 
<ui  which  We  have  been  able,  on  principle, 
to  teriiiicile  and  sustain  the  cases  of  Ciilf 
r.  rniii,  1  M.  k  S.  'Jl  ;  .Stead  v.  Pawber, 
lO  A.  k  v..  ill,  and  the  other  ea.ses  wu 
have  exaliiiiied,  which  in  so  many  ca.se.s 
and  by  .so  many  writers  have  been  ih  eiiied 
contiadiitory  and  irreconcilable,  thus  : 
"  The  plaintills  do  not  rely  on  a  substi- 
tuted contract,  but  on  the  original  con- 
tract ;  and  tiny  say  you,  the  dclcndant, 
on  being  told  of  the  .substituted  delivery, 
did  not  object,  but,  by  your  conduct, 
assented  to  it.  I  cannot  see  why  the 
assent  to  a  substituted  mode  of  perform- 
ing one  of  the  telliis  of  ii  contract  need 
be  in  writing,  and  may  not  be  by  jiarol, 
though  the  original  i-.intract  must  have 
been  in  writing.  They  are  iinite  dill'erent 
things,— the  [iroof  of  a  substituted  contract 
and  the  proof  of  a  ratilication  or  approval, 
after  perfoniiaiice,  of  the  substituted  mode 
of  ]ierforiiiance.  I  think  there  was  evi- 
dence onoui;li  for  inferring  this  ratilication 
or  apiuoval  by  the  defendant.''     Leather 
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cicnt  int'inorandiiin  of  the  contract  between  tlic  parties,  signed  by 
the  party  to  bo  charged,  to  satisfy  the  statute.' 


■li 


ClutiiCo.  u.  Illcrotihiiiis,  [,.  It.  1(1  (,>.  B. 
at  |i.  1  Iti.  TliiH  is,  ill  iHict,  invcisily 
till-  ur}{iiiiii-iit  III'  l.iii'il  Kllt'iiliui(iii;^li  in 
Cull   V.  IViiii,  1    .M.  &  S.  at  lip.  23,  M, 

el    srif. 

Till-  rase-  III"  Tynra  v,  Tim  Hosctlulf,  &c. 
Iniii  I'd..  li.  U.  s  Kx.  305,  leviiMil,  on 
a|i|i<';il,  ill  till-  K\riii'i|iu'r  CliainlM'i',  I..  K. 
30  K.x.  r.i.'i,  is  illicit lirr  lii-^liiy  in>triictiv« 
c.'tsu  (III  iIiIh  iiii|)i>rtant  Hiiliji'L't.  In  tiii.s 
ciLsi-  thrii'  wvw  two  coiitiartM  ill  wilting 
for  1(1110  tons  laili  oriicni,  t'litcn'd  into  in 
Oitoln'riiini  Novciiilicr,  1>*70,  r('H|ii'ctivi'ly, 
liir  (Irliviiy  liy  llif  cli'Ti'iidaiits  to  tlif  jilain- 
tiir>.  ill  iiioiiiiiiy  i|Uaiititii's  rxti'iidin^^  over 
1871,  or  siiiiiic'i' il'  i'('i|iiii')>il;  iiayini'iit  liciiij^ 
by  |ilaiiitill'-.'  I'diir  iiiniitlis'  aci'i'ptaiio!  I'loin 
tiio  lotli  III' till' niiiiitli  fiillowiii^  ili'livi'iy. 
Till'  caM'  is  vi'iy  like  that  iit'  CiiH'  v.  I'riiii, 
1  iM.  k  S.  'Jl,  mill  tlii>  ultiiiiati' ili'iisiiin  is 
nn  alliriiiatiiiii  of  that  ol'  Cull'  i'.  I'i'iiii. 
Till!  ('(Hints  in  thi>  di'i'laratiinis  in  tin'  two 
cnsi'.s  wi'ii'  vi'iy  similar.  The  lirst  and 
si'i'Diid  riiiiiits  in  Tyt'is  v.  Tlio  liosnlali', 
&!'.  Iron  Co.,  wen-  on  tlio  writtt'ii  contiart, 
ns  was  also  tlit;  third  count;  hut  in  this 
latti'i'  tlii'ii'  was  an  averment  that,  under 
an  a;{ii'('iii('iit  hetweeii  the  parties,  the  time 
for  tile  delivery  li:id  heen  eiilar^^ed.  In- 
stead of  It'iii^  tuns  of  the  iron  haviiifj  heen 
delivered  ill  .laiiuarv,  1871,  only  Idl  tons 
were  then  delivered,  and  .smaller  i|uanti- 
tieswi'ie  delivered  ill  the  followiiif^ iiionths; 
the  ipj.i  ill  tills,  for  their  own  eoiiveiiieiice, 
iii%'iii;{  the  (li'l'eiidaiits  to  withhold  the  de- 
liveries, which,  to  a  eonsiderahie  extent, 
wa.s  done.  Ill  .Si'[)temher,  October,  No- 
vember, and  I)i'ceiiiher,  1871,  the  jilain- 
till's  pressed  for  full  deliveries  of  the  iron, 
and  small  i|Maiititii's  were  .sent  to  them, 
but  Hot  nearly  the  i|uantitiL's  for  those 
months,  without  leferenee  to  the  previous 
shot    i|uaiititii's   delivered.     On    [U\c.   5, 

'  Lord  KUeiihorongh,  in  deliveriiii^  tho 
jnil^'inent  of  the  court,  said  :  "  .Sii|i|iosiii(; 
the  anctioiieer  or  broker  for  sale  to  he  the 
ni(('iit  of  both  patties,  tho  i|uestiiin  then 
is,  has  he  made  a  inemorandiiiii  of  the 
barj^aiii  in  this  case  ?— and  it  apjiears  to 
Ille  he  li.is  nut.  The  iniliute  made  on  the 
t'atal(i;,'Ui'  of  sale,  wliieli  is  not  annexed 
to  the  coiiilitioiis  of  sale,  nor  has  any 
reference  thereto  by  context  or  the  like,  is 
a  mere  nicmuniiiduin  of  the  name  of  a 
person,  whom,  jierhaps,  we  may  intend 
to  be  the  |iiircliaser,  and  of  tlie  ipian- 
tity  and  price  of  the  floods,  which  wc 
may,  perhaps,  on  the  foot  of  such  memo- 
raiidum,  also  intend  to  have  been  sold  to 
the  person  .so  named  in  the  eatalo^^iie. 
But  iu  tieatiiii;  it  as  such  ineinorandiini 


the  plaiutilfs  reipiired  tho  balancn  of  thr 
'.iooo  tons  of  iioii  to  Im!  dclivcicil  tlint 
month,  and,  on  Uee.  7.  they  tin t her  imti- 
tied  the  delelidants  to  di'liMr  the  lialaiii'i', 
IJSO  tons;  but  the  plaintllls  lelu.^cd  to  ilc. 
liver  any  mote  than  the  llerciiihi  r  [mrtion, 
the  olie-twellth  ol  the  'MM  tons.  In  an 
action  lor  the  non-deliveiy  of  the  b.ilaiui' 
of  the  iron,  before  Hlackliiirn,  .1.,  witliinit 
a  jury,  it  was  ruled  that  the  ell'ect  of  the 
ililh'lellt  liiistponelllelils  at  the  le'|Ui">t  iil 
the  jilaintills  and  by  the  eoiiseiit  ul  tlii' 
delelidants,  was  not  to  put  an  end  to  tlic 
eoiilract,  but  only  'o  pnstpoiic  the  tiini' 
for  the  delivery,  ai'd  I'lal,  colisi'i|lleiitly, 
there  was  a  breach  of  contract  in  leliisiii); 
to  deliver  the  iron.  The  majoiitv  nl  tin- 
court  (Kelly,  C.  15.,  and  ri;,'ott,  H.,  .Mur- 
tin,    lb,  dissenting'),  inipiopcrly  trcaiiii); 

Culfw.  I'e 1  M.  &S.  'JI,  as  hrivinxl'ciu 

overrnlod  by  Moore  t>.  CaniplHll,  lo  Ks. 
323;  «ioss  i'.  Lord  Nii;,'ent,  5  H.  &  Ad, 
m  ;  .Stead  i'.  Dawber,  10  .\.  fi  V..  :>7.  iiml 
Marshall  v.  I.yiiii,  ti  M.  &  W.  Km.  hcM, 
in  ell'ect,  tin  niisonnd  doctrine  that  tlic 
parol  agreenieiit  had  altered  the  wiilliii 
aereetiient,  and  that  the  plaiutilfs  coiiM  iiut 
recover,  and  made  ab.solnte  a  rule  to  iiiter 
the  verdict  for  the  ilefeinliiits.  Itiit  mi 
appeal  to  the  Court  of  Kxchi'i|iier  Cham- 
ber (L.  R.  10  Kx.  lit.'i),  the  decision,  .-b 
inliniated  above,  was  reversed.  Cockhiini, 
C.  .1.,  said:  "There  was  a  eoiitract  tu 
purchase  2000  tons  of  iron  to  Im-  dcliviriil 
III  inoiithly  iiistalnieiits.  It  did  imt  >iiit 
the  purchasers  to  take  the  iron  in  the  in- 
.stalments  ori<{inally  eontciiiplated  iiy  tlif 
jiarties,  and  they  proposed  to  the  sillir* 
to  postpone  from  time  to  time  the  ihliv. 
cry  Ol  the  monthly  instalments.  N.iw  it 
would  have  been  jierh'ctly  competent  tu 
the  defendants  to  say,  '  \Ve  will  imt  ac- 
iiuicsee  in  that  proposal  of  yours.     Voii 

iii....i^iiont,  we  must  intend  also  (contnny 
to  the  fact)  that  the  floods  were  sojil  lor 
ready  ininiey,  and  nnatteiidcd  by  the  cii- 
cumstances  specilied  in  the  eoiiililiuiis  ef 

sale.     And  tli mditions  of  .s.'ilc,  thmi';!!, 

as  unsii^ned,  they  cannot  be  eviihiicc  ul' 
the  barf,'ain  itself,  are  yet  capable  of  iniii;; 
f^iven  in  evidence,  and,  accordiiiu'ly.  hi'^'' 
been  so,  as  a  ]iart  of  the  tninsactioii  lie- 
tweeii  the  Jiarties,  and  in  order  to  slmw 
that  it  was  on  those  conditions  thai  llif 
floods  were  sold.  I  am  of  opinion,  tlnic- 
fore,  that  the  mere  writiiit;  on  the  cata- 
loc;ue,  not  bein(»  by  anv  rel'ercnce  in- 
eorjiorated  with  tho  conditions  of  sale,  is 
not  a  inemoraiidiini  of  a  baifjaiii  iiielii 
those  conditions  of  sale."  Iliiulc  V. 
Whitehou.se,  7  Kast,  5(JU. 
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Till'  cnao  of  Hoydt'll  v.  DruinmoiKp  was  similarly  dci-idcti.     In 
this  case  a  prospectus  was  issued  in  17«G,  and  anotluT  in  1787,  of 


iirr  lioiinil    til   titko   thu   iron    iiiontii   by 
iiiniitii,  anil  you  iiiiist  .so  tiikf  it  or  con- 

MiliT  till'  t'olitrart  lit  an  clul.'  Instrml  of 
iliilii;,'  lliat,  llio  ili'lclnlants,  as  I  irail  the 
ii'tti'M)  ai'i|iiii'ni'i'il,  nut  ill  lioliliii;;  tliiM'oii- 
triii't  at  ail  i-iiil,  luit  in  |iiist|iiiniiiL.'  the 
pi'iiiiil  III'  ili'liviTV."  Illarkliiiiii,  .1.,  thus 
nut  till'  tci'liniial  ilillii'iilty,  that  the  jilaiii- 
\\iU  \M  Ti'  lioiniil  to  show  that  thry  wcri' 
ri'a'ly  anil  williiii,'  to  rrrrivc  tin'  iron  wlii'ii 
it  iiii^;lit  to  liav  •  Imi'Ii  ilcliviTcil  ;  "The 
aiiswrr  is  ;  '  We  wi'i'i>  reaily  to  rri'rivr  the 
irmi  when  ymi  were  reaily  to  deliver  it, 
liiit  we  ri'i|iii'.sii'd  you  not  to  renniie  us  to 
ri'ieive  it,  and  yoll  eonsented.'  "  i!y  the 
liatilli'  III  the  |ihailili^'s,  the  elleet  wiut 
that  the  jilailitills  were  Sfckili;,'  to  enlorcu 
aiotitiart  in  writin;;  uinh'r  the  17tli  see- 
timi  111  the  statute,  lor  the  sale  of  jjomls, 
ailil  the  ili'h'llilalits  were  sefkilif;  to  avoid 
siii'li  statutory  written  ajji-eemeiit  hy  tlir 
ronti'iition,  not  that  the  |iarol  iigreenieiit 
liail  reseinded  the  writtrii  coiitriiet,  us  it 
may  do.  hut  that  the  written  nfireeineiit 
liaii  heeii  t'll'eetually  varied  liy  the  |mrol 
ayri'iiinnt,  so  as  to  chaiifie  the  nature  of 
till'  I'liiitraet,  and  yet,  that  the  eontraet  as 
cxii'inled  by  the  ]riiol  a;;reenieiit,  eoilld 
iiDt  lie  enforced.  The  ]ilailitill's'  iiosition, 
aii<l  the  holding  of  tin'  court,  in  rll'eet, 
were  that  thewiittiii  agreeiiieiit  hud  not 
ln't'ii  I'l-si  inded  nor  varied  by  the  consent 
to  ilifiT  the  deliveries,  uiid  that,  until 
|H'ri'iiriiii'd  or  rescinded,  it  remained  a  sub- 
Mstiiii;  afjri'eiiii'iit,  w  liieh  could  he  cnhirecd 
liy  eitlii  r  ol  the  jiarties  to  it.  The  court 
ilMi  liild  that,  had  they  rei|Uested  it,  the 
ili'li'Mihiiits  Would  have  had  u  rciisonable 
time  to  deliver  the  iron  after  the  halaine 
was  deiiianded  in  Itecenibcr;  but  their 
alisiiiiitc  refusal  to  deliver  at  all  entitlei' 
till'  iilaintills  to  recover  damages  in  tiic 
I'xi-^tiiii,'  action. 

Tlie  later  case  of  Hickman  v.  Ilavncs, 
!..  H.  1(1  0.  r.  ,Mi8,  is  a  still  fiiither  allir- 
niatinii  iif  the  |iriiiri|ilcs  l.iid  down  by 
hiinl  l',lli'nboroiif,'li  in  CulV  v.  I'eiin,  1  M. 
&S. 'Jl.  to  the  clb'ct  that  where  there  is 
siliijily  a  forbearance  to  deliver  the  piods 
at  till'  ri'i|Ucit  of  the  other,  this  is  not  a 
ri'sii'isiciii  (f  the  written  contract,  nor  a 
siilistitulicin  of  a  new  contract  for  the  old, 
iiiit  is  iiiei'ely  a  finliearance  to  enforce  tlio 
nlil  emitrai't,  which  still  remains  intact 
and  eaiialile  of  bein<;  eid'orced.  In  Hick- 
man V.  Ilaynes,  L.  H.  10  ('.  \\  MS,  by  a 
written  contract  the  ]daiiitiir  ni,'reeirto 
doliver,  and  the  defendants  to  uceei>*,  in 
the  iiKiiiih  of  .luiie,  a  certain  (lunntity  of 
iron  of  greater  value  than  £10.     On  June 


2,  and  again  in  the  iiiiddle  of  .liine,  one 
uf  the  (lel'eiiilaiits  saw  the  |ihiiiitill',  and 
verbally  iei|ueslod  him  to  allow  the  de- 
livery of  till)  iron  to  stand  over,  and  the 
)ilaiiiiiir  veiluilly  consi'iiti'd  to  hi-c  rec|uest. 
Oil  Aug.  1,  the  lilaintill  |l|e^^ecl  the  de- 
feiidaiits  to  take  delivery,  and  the  delenil- 
ants,  alter  sonic  corics|ini[deii(  e,  wioie  on 
Aug.  !•  asking  lor  liiitlier  time.  Tho 
plaintilf  aeiiiii  wiilted,  Imt  wilhniit  result. 
On  Oct.  •^^l,  the  |ihiiiitiir  brmi-ht  his  ae- 
tion   for   iion-acieiitance   of  t 


HllllllS     III 


accordance  with  tlie  terms  ol  the  written 
contract.  It  was  contended  by  the  de- 
fendants that  by  reason  of  the  aii.inge- 
nieiit  to  |iost|>onp  delivery  and  aci  e|iliiiicfl 


made    belcile   any   liieacli   of  tie 


iiilract, 


till 


I' 


laintilf  could  not   r 


ecover   ll|ion 


tl 


10 


mil  contract,  tlieie  never  having  been 
readiiiess  and  willingness  to  deliver  or  any 


tender  of  delivery 


the    )i1 


illlltll 


liart 


niidcl  sill  h  contract  ;  and  that  the  plaln- 
tilf  could  not  rely  on  any  new  or  siibsii- 
tiitcd  contract  to  aice|it  at  a  later  dale, 
such  contract  being  verbal  only.  The 
court  held  that  the  tliie  eirect  ol  w  hat  took 
jilace  between  the  Jiartiis  being  that  the 
plaintiir  voluntarily  withheld  delivery  at 
the  reijiiest  of  the  deh'iidanls,  no  iiew  con- 
tract being  siibstiluti'd  lor  thi-  oriviinal 
written  contract,  the  |ilaiiitilf  was  entilled 
to  mainlain  his  action  ;  and  that  the  dam- 
ages nillst  lie  estimated  acciuding  to  the 
niarki't  ]irice  of  iron  at  a  rcisonalile  time 
after  the  last  rei|Ui'st  of  the  deleiidaiits  to 
withhold  delivery. 

The  law  in  the  matter,  on  one  blanch 
of  it,  is  well  siininiarized  by  Ibell,  .1.,  in 
delivering  the  judgment  in  t)ie  hilist  I'.iig- 
lisli  case  on  the  subject,  of  I'leviiis  v. 
Downing,  1  C.  I'.  Di'v.  'J-JO,  -^21.  This 
was  an  iielion  for  iioii-aiie|ilaiii'e  of  iron 
jiiirsiiaiit  to  contract,  the  dechiriitiiin  being 
on  the  original  wrilteii  contiact.  The 
jilca,  among  others,  was  that  the  |ilaintil1'8 
were  not  ready  and  willing  to  di  livii  the 
iiciii  according  to  the  terms  of  the  con- 
tract. The  boiight-nute,  siL'iied  by  the 
defendant,  dated  .llllie  Ll,  Ibli,  cli  which 
the  action  was  founded,  was  as  lollow.s  : 
"  r.oiight  of  .Messrs.  rievins  &  Co.,  100 
tons  111  gray  forge  )iig  iron  at  7^is,  per  ton, 
delivereil  to  my  works.  I'aynient  in  cash, 
less  'J.J  per  cent,  discount,  on  the  loth  of 
each  month  following  delivery.  Helivery, 
25  tons  at  once,  and  !•>  tons  in  .Inly  ne.xt." 
The  '_'')  tons  were  delivered  ininiedi.iti  ly, 
and  .lo  tons  more  in  .Fuly.  There  w.is  no 
evidence  of  any  reipiest  by  the  defciidant 
to  the  iiliiinlills,  made  before  the  end  of 


»  11  East,  142. 


r 
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[UOOK  IV 


a  sorics  of  prints  from  scenes  of  some  of  Shakespeare's  plays.   The 
(k-foiitlai't  subscriled  for  these  ))late8.     Printed  copies  of  the  twn 


■Inly,  to  witiiliiild  tlclivcry  of  tlm  rpinuin- 
iii;;  2.')    tiiiifi   till   iil'tiT   the   ciul  of  .luly. 

Hut     tlltTI!     WHS     CVJill'IlCI!     of     It     COIlVlTSll- 

tioii  tx'twoiMi  till!  (IctViiilant  and  the 
plaiiitillVi'  iimiiiiLriT  in  OctuU^r,  which  the 
ronrt  tri'iiti'il  as  a  vi'ihal  r('i|iie.st  l>y  the 
(li^lViidant  to  si'iid  him  tin*  rt'rnainiii^  25 
toiiH  thru.  And  the  plaiirill's  di<l,  in  (h:- 
tolirr,  forward  25  tons  addrrssod  t'l  the 
delciulant,  hut  not  at  his  work:.  ;  and  the 
defendant,    ini    hidnff   iid'orini'il   hy    letter 


rely  upon  nn  alteration  of  it  iis  to  tlii>  ]m- 
riod  1)1  ilclivcry,  <ir  n|M)n  a  new  ((iiiira.t; 

that  ilie  ri'i|'lf^t  ot  till'  del'end:int,  arcnliij 
to  liy  the  iplaiiitilfs,  was  uniy  an  arraiiu'c. 
inei'.i  us  to  a  mode  of  |ii'iri>!Miiii;;  theoijiri. 
nal  contract.  It  was  inithi'r  ar;,'iii'.l  tint 
it'  there  was  a  new  cnntr.tct,  tluMv  was  ivi- 
denc('  of  a  delivery  nndcr  it,  whidi  cniiiliil 
tile  [ilaintiU's  to  sue  for  the  price  of  ■^ih,i 
.sold  and  ni'livcnd.  It  sreins  to  iis,  Imt. 
ever,  that  tiie  verdict  was  ijehdy  Ji|- (,,| 


that  the  iron   had    heen   despatched,    de-     to  lie  entered  for  tlic   del  Midant.      !t  i 


rlined  to 


•ive  it.     On  the  trial,  before 


(^nain,  .1.,  a  vci'liet  was  entered  for  the 
defendant,  icavi'  lieing  reserved  to  enter 
the  verdict  for  the  iilaintitfs  if  the  eonrt 
Hhould  lie  of  o]iinion  that  there  was  any 
evidence  of  a  dcliviiry  and  acceptance 
within  the  contract. 


Th 


court    siist.'iinei 


I   til 


e  ■.eniii't,  on  a 


principle  which,  wiih  that  f,'oveiiiinf5  ''"' 


decisions 


in    'I'vcrs  I'.    Kosedale,   &c.  !t 


!,.  1!.  H  !•; 


;i(i.1 


I.,  li.  10  Kx.  li»5 


Lea.lier  Cloth  • 'o.  o.   Ilieronimiis,    I,,    li. 
K)  I.),   li.  140;   0;,di:  i:  Lord   Vane,  I,.  U. 


2  Q.  15.  275  ;   L.  IJ.  3  t^   H.  27: 


Hick- 


i  ..in  1).   Hiync-s,  !,.  K.   10  C.  !'.  5'.i8,  ex- 
amined  sii/ini,    sustains    the   di-cision    in 


;ni 


1^. 


nn 


1    .M.    &  S.    21,   wlr 


tl^ 


acti(m  wis  on  the  original  written  con- 
tract, with,  in  elfi'ct,  an  averment  of  '-eadi- 
iiess  and  williii;.!ness  to  perform  it  ;  and, 
on  iiriniiii 


le,  nnls    susta  ns  snch   ea.ses  as 


Stead  i>.  Diiwher,  10  A.  &  K.  57,  and 
Marshall  r.  Iauu,  ti  M.  &  W.  HKt,  on 
the  ground  thai  in  these  cases  the  actions 
were,  not  on  the  orii'iiial  contr;ct,  with  an 


ftvernient  of  readiness  an 


1  wil 


illll'ness  to 


perform   it,   hut  on  the  written  contract. 


rith 


alh'.'i.'d  variation  of  the  contract 


by  piirol.  The  |irinci|ilf,  as  we  have  lie- 
fore  intiiii  iteil,  liciii;,',  that  where  either 
the  <ilaliitilf  or  deli'Mdant  is  compelled,  in 
order  to  su^tiiin   his  case,  to  relv,  not  on 


tl 


le  oriLiiiid  contract,   w 


ith 


an  av.'rnieiit 


of  readiness  and  williic'iiess  to  perform  it, 
but  on  a  siilistitntc'l  parol  contract,  with 
an  averiii  ■  it  of  readiness  and  willingness 
to  p-rfiir;  ;',  there  he  must  tail,  as  the 
party  m.  >t  stand  or  fall  liy  his  right  to 
enforce  t  le  written  contract,  on  a  luciich, 
by  the  o'.liei  larly,  of  that  (oiitract  ;  niere 
forbearance,  however,  by  either  party, 
neither  *viiling  a  rescission  oi'  the  con- 


tract,  nor  a  variation  i 


fit. 


Krett, 
C.  1'.   I) 


in    IMevins   r.  Downing,  1 


IV.   at  p.  225,  sa 


id 


It   Wll 


gned  for  tlie  plaintilfs  that  they  could 
m.dntain  the  action  upon  the  <iriginal 
r>/ntract  ;   that   they   were  not  driven  to 


true  that  a  distinction  has  hceii  pointnl 
out  and  recogni/ed  hetweeii  an  alteiatiun 
of  the  original  contract  in  such  cases,  ;uiii 
an  airangenieiit  as  to  the  mode  of  peirunn. 
ing  it.  If  the  parties  have  altemplcd  tinlu 
the  llist  by  words  only,  the  court  caniMt 
give  ellect,  in  favor  of  either,  to  siirh  nt- 
telii|it  ;  if  the  parties  make  an  airaii;,'!. 
incut  as  to  the  second,  tlmugll  sll'li  .If 
rangement  be  only  made  hy  winds,  it  i.in 
beenfirced.  Tin' i|iie^lioii  is,  what  i.^  tlir 
test,  ill  snch  an  anion  as  the  piesiiii, 
whether  the  case  is  within  the  one  rule 
or  the  other. 

"  Wlii're  the  vendor,  being  ready  tn 
deliver  within  the  airiced  time,  is  slinwii 
to  have  withheld   his  nller  to  deliver  till 

after  the  agreed    tilllt^    in    ciilisciplell t;i 

reipiest  to  him  to  do  so  made  hy  the  veil. 
dee  bi'fore  the  expiration  of  tie-  ajfieiil 
time,  and  where  after  the  eNpiration  h| 
the  agreed  time,  and  within  a  reasonalili' 
time,  the  vendor  leopuses  to  deliver,  ami 
the  vendee  refusi  s  to  accept,  the  veliilm 
can  recover  damages.  lie  can  propirlv 
aver   and    )iinve   that   lie  was  ready  m\<\ 

willing  to  deliver  a nding  to  the  leiiii» 

of  the  oligiiial  contract.  Me  shows  iliat 
he  was  so,  but  that  he  did  not  olI'iT  t" 
deliver  within  the  agreed  time  U'eailse  111' 
was  within  such   time   rei|iicsteii    hy  liii' 

Vendee  not    to   do  so.       In    such    ca^e   it  h 

said  that  the  original  conlraet  is  uiialti'ii'il, 
and  that  the  arrangement  has  releii'iirc 
only  to  the  mode  nl  peifiiiniitig  it.  (Tlii  , 
We  think,  is  entirely  eoiin  t.  I  lint,  it  tin' 
alteration  of  th.'  period  of  drliveiy  «'i' 
made  at  the  rei|ni'st  of  the  veiidoi,  iIioiil'Ii 
snch  rei|ni'st  were  m.ide  during  the  aijivi'l 
period  for  delivery,  so  thai  the  vi  lelm 
would   be  obliged,  if   I'.e  sued    for  a  null- 

ai ptance  of  an  oll'er  to  deliver  after  tlif 

agreed  period,  to  rely  upon  the  leselit  iif 
the  Vendee  to  his  rei|Uest,  he  could  net 
aver  and  prove  that  he  was  ready  and  wil- 
ling to  deliver  according  to  the  terms  nf 
the  original  contract  (/).  The  statement 
shows   that   he   was    not.     lie   wiiiiM  1"' 


((»)   As  the  alleged  a.s.sent  in  I'levins  e.      Wr,  after  the   lueaeh   cf  the  contiet  in 
Downing,  1  C.  V.  Div.  220,  was  in  Octo-     July  by  the  plaintilfs,  and  a  right  uf  .uti'n 
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7^\ 


i  ^  m 


prospccti'scs,  containinfj  the  conditions  on  which  the  prints  were  to 
be  t'lirnisliod  the  subscribers,  were  lying  about  the  plaintilT's  sliop  for 


ns  to  till'  ]it- 
IcW  ((illtiait  ; 
liilit,  ii(i-i(|i-.l 
V  all  iiri;uii;L'. 
lili;;  till'  iMJgi- 
r  iir;,'iir.l  tliit 
lliiTi'  was  (vi- 
vliic'li  I'lililli'.i 

ilico  of  J,'0(,1 
iS  to    lis,    il(]»- 

ijlitly  dinM.c.| 
i.liiiil.      !i  i> 

IktII    Moilltcil 

ail  tilti'iatioii 
iirli  casis,  aii'l 
(Ic  iif  iicitoriii' 
Uclilptcil  tmlu 

coUit  caiillDt 
•r,  to  smh  at- 
,!•  all  uiraiif,'!- 

Hlj^ll     SU''ll    .11- 

■  WDi'ils,  it  I  an 
is,  what  i>  til'- 
<  the  pivvlit, 
I   till'   one  nilf 


(irivt'ii  to  rely  "n  the  iissciit  of  the  vciidfe 
ti)  a  .siihstitiiti'il  time  of  thliviry,  that  is 
t.)  say,  to  ail  altcii'd  (.'oiilrait  or  a  iii^w 
(liiitrai't.  Tliis  ho  caiiiiot  do  .so  as  to 
tiifoni'  his  <'laiiii.  'I'liis  srciiis  to  lie  tlio 
iisiilt  of  till'  cases  which  an;  siiiiiiiicd  ii|) 
ill  llickmaii  V.  Ilayii.'s,  1,.  1!.  10  ('.  1'. 
M9.  [\Vr  douiil  this  very  iiiTich.  Sin 
liiir  coiiiiiii'lits  below.]  ill  till'  iPicsi'iil  case, 
til.'  iilaiiitill's  caiiiio  jMiive  that  they  were 
ivady  and  wiUili;;  to   deliver   the   'lisjiilted 

iidii  ill  .luly.  They  miiot  say  tliat,  heiiif^ 
Mj  ready,  lliey  witiilii'ld  :ii(  oiler  to  deliver 
in  .Inly  at  tin-  rec|iie,,t  of  the  defen  laiit 
iiiiile  i:i  .luly.  The  day  after  the  end  of 
July  they  eould  not  have  insisted  on  an 
.i.reptance  of  iron  then  otl'eied  to  the  de- 
fiinlaiit.  They  atlenipl  to  enforce  an  olfer 
(it  delivery  made  in  October  by  niea'is  of 
an  allcj,'eil  rc.|Mest  then  made  by  the  de- 
tend. ilit  to  toiward  iron  assenteil  to  by 
tlieiii  Inasiniich  as  they  cannot  relv  upon 
tlnir  readiness  and  williii;.;noss  to  deliver 
acriiicliii;^  to  the  leinis  of  the  i.ii>,'iiial  cnii- 
tiicl,  because  they  were  not  so  ready  and 
willing;,  they  are  ioj^ically  driven  to   rely 

Upiiii  the  .■,llbsec|llelit  recjilest  of  the  dej'elid- 

aiii.  either  as  a  propose. I  alteration  of  a 
ti'iiii  of  the  orij,'inal  coii'.ract,  or  as  a  re- 
i|iiest  upon  which  to  haiii;  a  iie-.v  contract 

to  III pt.     l?ul,  as  the  ie.|iiest  was  merely 

viibal,  the  niideltakini;  .soiiglit  to  be 
fiiiiiided  on  it  cannot  be  enforced." 

We  think  that,  on  the  facts  of  the  eases 
.inil  the  [ilcadiiij^'s,  I'levins  c.  l)ownin;;, 
1  ('.  !'.  i)iv.  -J-Jil  :  ll:ckp-an  r.  llavnes, 
1,  i;.  Ill  C.  V.  r.!iS  ;  (t'.de  r.  Lord  Vine, 
1.  ii.  2<,».  li.  27;.;  I..  \i.  :!  <.».  !l.  VT'^  ; 
I.i.itlier  cloth  Co.  I'.  Hi  loninins,  I,,  li. 
liK.b  15.  llo  ;  Tvers  e.  li.ivdalc  &'•.  Iron 

C...  I,,  i;.  H  K.\".  :m  ;       " 

;iiid  Cutf  V.  I'emi,  1    \1 
wrjl  (|, Tilled  ;    liut    • 
the  result  of  the  cases    . 
iii.ui  r.  ilaviH  <,    li.   U. 


]..  n.  K.  Kx.  1 '.».■., 

.  >'v   S.  -21,  were  all 

•ik   that  le  i.'i'r 

tiinicil  up  i;i  iiie.. 

10  C.  1'.  .'•.'.•3,   nor 


lie   coiitiait  ill 
ri-ht  of  acti'iii 


f If  siicli  breach  had  vested  in  'he  ilelend- 
ant,  this  is,  to  tliat  extent,  nhitir  iliihnii. 
Cmisiileiinj.;  what  we  think  is  the  well- 
ili'iidid  ease  nl  Tvers  r.  'i'lie  Hoscclale,  &c. 

Irmi  Co.,  L.  U.  I'o  Kx.  1  !".■.,  see  /-.•,■  I  Slack- 
lilini,  .1.,  at  p.  I'.i?  ;  where,  if  is  tllle,  the 
ili'lay  in  the  delivi'iv  was  at  the  re.|uest  of 
the  vei.dee,  but  as  he  Was  the  pjailitill'  in 
tliiit  case,  seekiim  to  enforce  tile  ori;:iiial 
written  contract,  this  is  not  mateiial  ;  it 
wiMild  seem  to  lis  that  where,  a.  in  'I'yeis 
r.  The  ilosedale,  v"t.'.  lion  Co.,  there  was 
.isnbstiintial,  Ihoa^di  not  an  aitiiai,  "  re  id- 
illi'ss  :i|il  willill;;iiess,"  as  the  cjelav  the'e 
WHS  I  ir>{ely  caused  by,  and  at  the  re(|Ue>t 
«f,  the  plaintiff,  and  yet  it  was  lieM  tlia 
b(!  was  still  ill  a  noailioii  to  enforce  t!'e 


tlie  dei'ision  in  that  ea.se,  warrants  the 
eonclusion  of  the  court  in  I'levins  v. 
l>ownin„',  1  C.  1>.  Div.  220.  that  "if  the 
nlteratioii  of  the  jieriod  of  dolivery  were 
made  at  the  reipiest  of  the  vi  ml  ir,  thoiif^h 
i-lleh  re(|llest  Were  made  during'  the  aj^reed 
Jieriod  liir  delivery,  so  that  the  Vendor 
would  be  olilif,'ed,  if  he  sued  for  a  llon- 
acceptaiii'e  of  an  olbr  to  deliver  alter  the 
a^Teed  iieriod,  to  rely  liiion  the  a.ssent  of 
li.;;  Velidei'  to  his  iei|iiest,  he  could  not 
aver  and  prove  that  he  was  ready  and 
willin-^  to  deliver  accordini,'  to  tliu  terms 
of  the  orij;iii;il  contract." 

Ainoiii;  the  cases  suiiinied  up  and  reo- 
ogni/.ed  as  law,  in  llickmaii  r.  llaynes, 
I.,  li.  10  C.  r.  ,M's  f.dl-C.oi;,  were  Leather 
Cloth  Co.  I'.  Iller.i:>'.ius,  L.  11.  10  (.».  B. 
no,  and  Tyers  i'.  l;,,-.eda|e,  &c.  liiiii  Co., 
L.  I!,  in  Kx.  111;').  In  the  former  of  these 
eases  there  was  certainly  no  rei|iiest  of  the 

Vendee  for  the  substituted  mode  of  the  ]ier- 

formaiice  of  the  lontia-'t.  The  most  that 
coiild  lie  said  there  was,  that  the  vendee 
assented  to  the  substituted  liioile  iidopted 
by  the  Vendor  witlioiit  his  liavin;,'  even 
asked  the  vendee  for  his  coii.sent  ;  the 
.silence  of  the  vendee,  after  having  been 
advised  of  tile  substituted  mode  of  per- 
formance of  the  contiact,  haviiif;  been 
treated  lis  an  assent  to  it.  Tveis  r.  Ito.se- 
dale,  .S;c.  Iron  Co.,  L.  \{  \u  K.x.  10.'..  is. 
We  think,  a  still  more  emphatic  nfiiia- 
tioh  of  the  i',-lni-jililiri,il  iiinclll>ii,'i  of  the 

court  i-i  I'levins  c.  Itowninj,',  1  ('.  V.  I)iv. 
"■JO,  i;2.'>  ''  .svv;.,  th.it  where  tlie  delay  in 
the  period  of  delivery  is  made  at  the  r>- 
i|Uest  of  the  Vendor,  there  the  Vendor  can- 
not recover  on  the  oli;,'ilial  olitiact,  nilil, 
therefore,  cannot  lecovi".  at  all,  beeauso 
he  could  not  aver  iilid  prove  a  readiliesH 
and  williiii,'iiess  to  deliver  accoidii;t;  to  the 
terms  ol  the  orij;inal  colitiaci. 

We  have  a!leui|\  retcried  to  the  fu't 
above,  thai  in  Tyels  c.   liosedale,  &c.   Iloa 


original  contract  ;  so,  on  priucij 
there   is,  on   the   part   of  the  \el 
even  Mich   a   readiness  and  \>  ill 
W.is  held  sullicielit  I'll  tile  pall  o 
dee   in   Tyi  IS  r.   The    Ho>i  .laic, 
Co.,  and   f!  e  delay  in   the  deliv 
sellteil   to   i    ■  the  vendee,  at  the 
the    vendor.    'lllillj»    the    peliod 
orii;inal    c.ntr.ict    remains    inta 
tlieie  his  been  no  rescission  or  V 
the  ori^'inal  cniitiact,  but   a  me 
ntice  in  its  pi  rbirmame,  and  tin 
such    ease,  nil  the  autllnllty,  on 
of   Tvcrs   r.  Tl  e    Ilosedale,   fic. 
L.  H"  10  Kx.  lUa,  will  be  able 
the  contnict. 
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public  inspection  at  the  time  of  the  defendaiiCs  suljscription,  and 
the  general  practice  was  to  deliver   them   to  subscribers  at  the 


>i 


Co.  the  requests  for  thi;  dfliiy  wtTi?  iiiiulo 
by  till'  voiultM!,  1111(1  lii;it,  us  ill  that  ciisf, 
it  was  tlic  vi'iidnc!  who  was  si'fkiii;^  to  rii- 
foivu  till!  coiitrai't  afli'r  tin;  di'lay,  his  po- 
sition was  j)i'i'c;isi'ly  tlif  saiiif  as  tlioilj,'li 
tiie  rt'niirst  tor  llm  di-lay  had  been  luacli! 
by  th<!  Vfiidor,  and  it  was  hi!  who  was 
BL-ekiii^  to  i^iifi)ri;i!  thu  (iriijinal  contract. 
This  is  cntiii'ly  I'h'ar.  'i'lii'ii,  in  Tycrs  y. 
liosiMlali',  &>:.  Ii'iiii  Cii.  (see  tlio  lirst  re- 
port li.  1{.  ti  I'A.  W^i),  wlifi-f  thu  ru- 
quusts  of  tlio  vrinlfi'  lor  delay  wrrt!  I'oii- 
tinnons  dmiii^  nine  of  tin-  twidvc  inmiths 
in  wliicdi  the  iron  was  to  \>i'  didivi'ii'd 
uiidi'r  ilic  conlrai't,  |iii'cisi-ly  the  position 
was  tlirre  taken  bv  eounsid  lor  thu  (bd'eiid- 
ant  (the  vendor)  '(s,-e  I,.  |{.  10  Kx.  lit?) 
as  was  taki'ii  by  the  ('oininoii  I'leas  Hivi- 
HJon  in  rii-vins  r.  Do'viiiiifj,  1  ('.  1*.  l>iv. 
2-20,  'J2,'i  (/  sr,/.,  that  "the  idainliU's  \\>■v^^ 
bound  to  show  that  they  were  ready  and 
willing'  to  receive  the  iron  when  it  oUf,dit 
to  liave  been  delivelvd."  Ibit  lilaekbum, 
J.'s,  reply  to  this  was;  "The  answer  is, 
'We  Were  ready  to  receive  the  iron  when 
you  Were  ready  to  deliver  it ;  but  we  re- 
quested you  not  to  reiMiire  us  to  receive 
it,  and  yciii  etuisented.  "  And,  on  the 
iirinciple  tliiit  such  a  readiness  and  will- 
ingness Wduld  sustain  an  averment  of 
rcadiiii'ss  and  williii^'iiess  in  the  declara- 
tion til  ii'ceive  the  f^dods  iilider  the  ori;;i- 
iial  written  i-'inliait,  the  case  ol  '{'vers  o. 
Uosedale,  &r.  Iron  <'o.,  L.  li.  8  Kx.  :{o,-,, 
L.  1{.  10  K\.  I'.t.'i,  W;is  decided.  That 
case,  theli'loiv,  which   has  never  bcM'il  'pies- 

tioiied  in  Ilii'knian  v.  llavnes,  h.  U.  ID 
C.  r.  .I'.KS  ;  I'levins  r.  Duwninj,',  I  f.  1'. 
l)iv.  U'io,  or,  we  think,  elsewhere,  aii(i 
which,  we  think,  was  uoipiesiionably  widi 
doiddeil,  shows,  witii  the  other  cases  wo 
have  cited,  ^ii/mi,  that  where  ihe  action  is 
(HI  the  ori;^diial  written  contract,  with  an 
averment  of  readiness  and  williin,'ness  to 
|M'rforin  it,  whether  the  action  be  by  the 
vendor  or  vendee,  and  whether  thi'  ropiest 
fur  the  delay  ill  the  peil'orniance  be  made 
by  the  Veililor  or  vendee  duiin;{  the  peijo.! 

when  the  eonliai't  remains  intact  (lO,  md 
the  vendor  or  vendee,  as  the  ease  may  ti<», 
is  able  to  show  siiidi  a  readiness  and  will, 
ingness— the  vendor  to  deliver,  or  the 
vendee  to  receive  as  was  shown  bv  the 
vendee,  in  Tyers  v.  liosedale,  &c.  Iron 
t'o.,  to  receive  (he  i;oods  under  the  ori;;i- 
■<"ll   eoiltiaet,    tin  re    the    Vellilor   or   Vendee 

/iiay  maintain  his  action  under  the  orij,'i- 
lial  eontraet.     This  is  ideally  the  result  of 

(a)  But  see,  in  Ilickmnn  r.  llaynes, 
L.  U.  Ill  <'.  1".  at  p.  fioii,  where  the  ciuirt, 
ciliug  Ogle  V,   Lord   Vune,  uiiii  Tyers  i'. 


Tyers  I,'.  Uosedale,  Jtc.  Iron  Co.,  1,.  {{.  tj 
Kx.  :!0."),  L.  1{.  10  Kx.  I'.i;'),  eoniuMted  wii|, 
Leather  (^lolh  • 'o.  v.  IlieroniiiiMs,  L.  l!. 
10  g.  15.  1  »0,  and  the  other  eases. 

'\'hi:  deduction,  therelore,  would  chmly 
be,  that,  under  a  eoiitraut  like  th:it  ni 
Tyers  V.  Uosedale    Iron   Co.,  if  the  veiiiliM' 

found  it  inconvenient  fen-  hini  to  lielivir 
the  quantities  of  iron  undi  r  the  contii.t, 
at  the  respective  days  named  in  the  mil- 
tract  ;  and,  at  his  request,  the  vendee  inn. 
sellted  to  deler  tile  delivery,  and  there  was, 
ill  fact,  IS  t;ieat  a  rciidiiiess  and  wiihii;;- 
iiess  on  the  pari  of  the  vendor  to  d.-livi  r, 
as  then,'  was,  in  Tyer.-.  v.  Kosedale,  &.. 
Iron  Co.,  on  the  part  of  the  vendee  to  re- 
ceive the  inn;  in  an  action  by  thi'  vemjiir, 
uiidi'r  the  oriuinal  eontraet,  a^'ainsl  tin' 
Vendee,  for  the  suliseipiclil  lion-aecrptiiiui; 
of  the  iron  as  a  snli-,tiluted  perfoiin.iiice 
of  till ntraet,  if   the    delelidant    Well'  u> 

ehiini,  as  was,  in  elicit,  claimed  in  Tycis 
v.  Kosedale,  .Ve.  Iron  Co.,  I,.  If.  lO  V.\.  iit 
1>.  l!i7,  that  "the  plainlill"  was  lioiiiid  to 
show  that  he  was  ready  and  williii:;  to  di;. 
liver  the  iron  when  it  oni^ht  to  Ii.im  ih'i'ii 
received,"  the  plaintilf  could  reply,  i^did 
ISlackburn,  ■!.,  there,  "The  answer  i.,  '1 
was  ready  to  deliver  the  iron  when   vuu 

Were    readv  to  receive  it  ;    but    I    leiplestiil 

you  not  to  le'iuire  ine  to  deliver  it,  and 
yon  consented.'  " 

This,  we  think,  answers  the  nii-Miiiiiil 
crtfii-jwliciiil  reasoiiin;;  of  the  court  in 
riiviiis  V.  Downing.  1  C.  I'.  Div.,  at  p. 
22.">  ;  the  niter  nn-.iiiiiidiiess  of  whili  wi' 
think  is  made  palpiMe  by  "  the  iv-'ili  of 
the  cases  which  iiic  ^unillled  Up  i.i  Ili.k- 
man  v.    Ilayncs,"   I,.   K.,  iO  i '.   !',,  .'.'.is ; 

the  eases,   pirtieiil.nly,    of    l.eathel     <  Iclll 

Co.  r.  lliciiiiiiniiis,  I,.  1{.  In  (,».  li.  llii, 
and  Tyers  ii.  Ko>idah  &  Feiivhill  Inm 
Co.,    L.  !!.  8  Kx.  -.W,  ;    L.  |{.  10  Kx.  IW, 

beilij;  directly  opposed  to  the    IMIsoUlnl  •!'■■ 

diictiiiii  of  the  Coninion  I'leas  i»i\  isimi  in 
rievins  r.  l»owninj;,  1  C.  I*.  Div.  'J'^n, 
2-.'.-i,_,yM7. 

We  think   we  hive  already  inaile  this 

dear  by  our  lelerenee  to  those  ca.ses,  hut  il 
fuller  refefiice  to  the  latter  lit  tlii'in 
makes  this  still  mole  apparent.     The  vitv 

enre^iiiilis     el  lor     of     the     Comiiioil     I'li'ii' 

Uivi-ioii  on  this  iiii|Kirtant  qiiolioii  seiiiis 
III  make  such  fuller  nfeicnce  to  'I'virs  r. 
Uosedale,  Ixa'.  jroll  Co.  H  Kx.,  yo.'i :  L. 
U.  10  Kx.  I'.i.'i.  imperative  on  us.     In  tin' 

latter     ol     these     reports,     the     i|is.iliti:i.' 

judf,'mei,t  of  .Mariin,  H.,   in  the  lorimr  d 

Roseihile,  &e.  Iron  <.'o.,  does  not  even 
make  thiu  iiiiiitation. 
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time  of  tliolr  siiltscription.     Hut 
,subscrii>cd  his  uuiiit;  hud  unly  i'or 

tlii'iii,  is  ('X|iri'ssly  ii|p|i'ovi'il,  ill  tlu'  ]iliiiiu'.st 

allil  ^ll■|'IIX'■"'^  lliaillii'l  l»i)s>lli|i'  ;   Cnrktiliril, 

r.  ,1.,  Mtyiiig :  "I  tliiiik  llmt  tin  irui- 
vifw  III'  till-  I'lisc  WHS  t.ikrii  ly  tin' ilissfiit- 
ill;;  ,iii'lx''i  "''I'""  .Maitiii."  .\iiii  liliick. 
Iiuili.  .1- :  "It  is  lianlly  iiricssary  tor  ?iir 
to  >a\  iiiiili'  tliiili  tlial  I  ciilinly  a^iri' Willi 
tilt'  iiul;;iiii'iil  of  liaiiiii  .Marliii  in  tlur 
limit  lirlow."  Willi  this  vii'W  tin'  ollnr 
jiiii'.'.  s  of  till- C'liirl  of  Kxiliriiiirr  (  ham- 
'U-\.  .M.llor,  Lll.sli,  Butt,  ail. 1  l.ilnll.y.  J.I., 
iill  .  .piiiilllril.  Till'  law  as  lai'l  ilow  ii  liy 
Marliii,  H-.  ill  till'  <'iist',  (lllfi'ls  fSM'iilialli; 
Hiiil  lailically,  fi'oin  what  tin-  ('oniiiion 
rii'i>  division  stall'  is  "tin-  rcstilt  of  tlii' 
I  .iv'^  wliii'h  iin-  siitiiiiiril  u)i  in  ilii-ktuaii 
I.  Il.iyiu's."  .Maiiili,  U.'>  lali^u  i;,'!'  is; 
"Till'  scroinl  i|Uc-.tion  is  mn'  of  law,  ainl 
IS  a  most  iiii|i<iiiaiil  niir.  It  arisi's  uvit 
aii'l  livi'i-  ii^'aiii  v\ri\  ilay  in  tin'  oiiliiiaty 
tniii- lit  lolls  of  iiiaiikiinl.  It  is  llii^  ; 
Tli'T''  is  II  contrai  I  tor  tin-  sah'  of  ^'ooils 
III  l«'  ili'livid"!,  Miy  in  .laniiary,  or  upon  a 
ii:iv  of  .lanuiuy.  On  tlir  ilay  lii'lorc  llif 
di'livi'l'y  is  to  taki'  jil  ui-  tin  vntil'ir  mn/i 
III'  >'■  iii:t'-  iiiiil  .s,iiiM,  '  It  is  not  I  iinv('ni"iil 
liir  Ml"'  to  ili'livi'r  till'  nooils  in  .laniiaiy,  or 

■'   till' ilay  naiiii'il,  ami  i  will  1 Iili;,'i'il 

will  a^n-i'  thai  tlir  ;4ooi|s  shall  'h' 
il  at  ii  latrr  |M'rioil,'  aUil  tin-  vin- 
till'  avM'iits  ;  or  tilt'  vt'iiili'i'  gilt's  tt>  tilt' 
vi'iiilor,  autl  says,  'It  is  not  t'oiivi'nii'nt 
for  mi'  to  rt'i't'ivf  tin'  ^omls  in  .liinuary,  or 
ii|Hiii  thr  liny  iianit'il.  Hint  will  you  a;;rt'i' 
thai  liifilflivt'ry  sliall  Iv  |)ostiiont'tl  !'  anil 
lilt'  vi'iitlor  asst'nts  ;  thf  luttfr  is  llit-  prts- 
fiil  iiiM',  ami  till'  t'oiili'iition  on  tin'  |iai't  of 
till'  ili'fiinlaiits  is  thai  tlii'<  |iuts  an  finl   to 

til itrai't,  ami   that    thf  ilili'inlants  aiv 

iiiit   liiiiiinl   to  ihlivir  ii|iiiii  till'  lattri  ilay. 

Ill  iiiv  u|iiiiion,  tin ntiiitiiiii  i-'  not  Wfll 

Iniiii'li'il.  in  lilt'  lir-t  jilai'i',  I  think  il  is 
ili'iiiji'il  hy  ailtliolity.  //  is  ini/inssili/r  tn 
il'ilnniiiisli  llir  fiis,  of  Ihi'  iifi/il  II-  it  inn  /or 
\ioiifiiiiiiiiu  nl  t'ltinin;^  from  thf  vtmiors, 
«»(/  "((<•  iiiininij  fitmi  iln    rim/n,  ami  tin 

rilM'   iif   lt),'li'  I',    hnlil    N'alll'    ill   I  111-  I.IUi'fll's 

lifinh,  ],.  U.  2  t,>.  K.  •-.'-■'i.  ami  in  thf  I'.x- 
ilii'i|iii'r  ('haiolit'i,  Ii.  K.  :i  I.I.  i'l  '27'.',  has 
ilii'iil'il  that  wlnri'  thf  |lo^l|lllnfn|l•nl  took 
Ii'iiii'i' (1/ //»■  i-iijiiful  iif  till-  V'litliii;  hf  si  ill 
t'lmtiiiiit'il  liahlf  ii|ion  thf  I'tintraft.     'I'his 

I'aiM',  ill  my  opinion,  fiini'li'.i|i'>  th nitiii- 

tinii.  It  wa>*  sii^'iii'sti'il  ratlii'r  than  iir- 
jruitl,  thiit  llif  ri^'ht  of  thf  |ilaintills  to 
ri'i'uvi'r  was  hari'i'il  hv  tin'  I'll.  M'llioli  of 
tlif  SiaUiti'  of  Krauils.  I  tliiiiK  it  is  not, 
iiwimiiiij  ["iisstiniiii^',  "  inaik  '  this  hfin^; 
niilinrtanl  on  aimthfr  |ioiiill  t'n'  If.ual  roii- 
Ktniiliiiii  of  what  took  |ilai'i'  hftwi'iii  thf 
Jilainl  ill's  ami  iliffinlaiits  /.i /«■  .  runtrnii  ; 
It  w.is  init  a  i'olitnn.:t  for  tin  .  ..if  of  ^oinU, 
vol,    II. 


tlio  book  iij  which  the  (h-IVmhint 
it.s  title,  "Shakcspt'tirc  Subscrib- 

wliii'h  is  thf  iiiiitrait  iiroviilfil  for  hy  this 
si'ilimi,  liiit  a  I  niitr.itt  rfs|iiitiii:,'  llif  ilf- 
livfiy  III  fiHiils  alitii  ly  solil,  whifli  ii  not 
within  thf  sfi'tioii  at  all.'" 

\Vf  think  il  i  h'.ir,  tlnn,  that  thf  Cniu- 
nioii  riia.-.  l>ivi>i'iii  lay  ilown  thf  law  for- 
iiitly,  ill  I'lfvins  r.  I  lowniii;,',  1  ( '.  1*. 
Itiv.  at  [I.  'J'jr»,  wlifit'  liny  say:  "It  is 
triif  that  a  ili.sliiifiiiin  has  Infii  iiointctl 
out  ami  It .  o;;ni/.fil  littwi'tn  an  allfiatioii 
of  tint  orifiiia!  "ontrint  in  sm  h  ca.sfs,  ami 
an  arraii^'fiiifiit  as  to  thf  moilf  of  |ifrfoi'in- 
ill;^  it.  If  tin-  |iarlif>  liaVf  iittt'lil|itfi|  to 
till  thf  first  hy  wniils  oiil\,  thf  fouil  can- 
Hot  i^'ivf  fll'fi'l,  in  favor  of  tithcr,  to  .such 
attfin|it  ;  if  thf  partifs  iiiakf  an  arraiif{<'- 
iniiil  as  to  the  .sccoinl,  tlioiij;h  sm  h  ir- 
raii^'fiiifiil  hf  only  nnnlf  hy  wniili,  it  can 
111-  fiiloiviil."  Iliit  wt'  think  tlify  iiif 
fharly  wron;.;  whfii  thfy  allt';.'t',  a.s,  in 
clfi'fl,  tlnyilii,  that  win  ii  "thf  alti'iatioli 
of  the  jifiinil  of  ihlivfiy ,''  or,  in  olliiT 
Wol'ils,  "thf  aiialifiimnl  as  |o  tin-  liniilc 
of  iH'rlorniiii;; "  ihf  conlrail,  is  mailf  or 
ciiiisfnlfil  to  "at  thf  rfi|iii'st  of  thf  vi'ii- 
tlor, "  that  iha'  ii  an  allfiatinli  of  tllo 
ori;;inal  folilrait,  ami  not  an  airaii;.'f nifiit 
lis  111  thf  iiioilf  of  |ii'iliiiiiiiii^  il.  'I'lif  all- 
llmiitifs,  iliarly,  Mi.-.tain  im  smli  lli^lil|l■- 
tioii,  nor  i.'-.  ihiif  anylhiiiL;,  in  |iiim'i|i|f,  to 
siistaiii  il  ;  Ihf  )^ioiin<l  u|ion  whii  h  tliti 
fomhislnii.  III  I'll  vins  v.  hownin^',  1  <'. 
I',  liiv.  at  |ip.  2v:."i,  'J'Jti,  is  liasftl,  lifiiij,', 
as  Wf  liiiVf  shown,   tin  t';,'ii  prions  fiillaiy. 

\Vf  think  il  ijiiilf  iiiiniatf rial,  wlnro, 
on  till'  (llif  liaml,  ihf  vi'inloi  is  sukin^ 
to  fiifori'f  thf  contiafl,  or,  on  thf  nthfr, 
wlifif  it  is  ihf  vfinlff  who  i>  liiin;,'iii;,'  llm 
ai'iii^n  fniu  liit'ai'h  ol  the  foiiliai  I,  ili.it  in 
till' lornif r  faM'thf  rt'i|iifsl  for  thf  fuilifur- 
a.'i'f,  or  foiisfiit  111  ihf  "ariaiiL'tinfiil  as  to 
the  inoilf  til  pfi  I'liiniiii^' "  ihf  tonliail,  in 
niiulf  liy  thf  Vfiiilm,  »r,  in  thf  laltfr,  Iiy 
thf  vt'inlff.  'i'lnlr  ri^hl"  ami  oMi^'ationM, 
Wf  ihink,  till  piimiplf  ami  ainhmily,  iiro 
siihit  iiiliallv  llif  s.inif  ;  ami  thai,  in  filhifr 

fa.M',  thf  ailioii   liiU'-l    I n    thf  oii^'inill 

flint lart  ;  ami  if,  as  in  j'yi  is  r.  linsfilalc, 
i^i. .  lion  {'..  ,  1,.  K.  in  i'lx.  1117.  thf  il«- 
ffinlaiils  siniiilil  olijfi  I  that  thf  plaintiirs 
W'tf  lioiiml  In  show  ihiii  tiny  wi  if  natly 
ami  willini;  In  iifilniiii  llic  fontiai't  at  lliti 
tiinf  naniiil  In  thf  wiitini!.  thf  answer  of 
lllafkl'iirn,  .1.,  llific,  i-.  fi|nally  applifiiblo 
to  tl'f  plainiill'i  as  vt  miois,  as  to  tho 
phiiiitiH's  as  Vf mlffs  :  '•  W'l- v^i  if  rcatly  to 
pfiliirni  Ihf  fontiai't  at  tlif  tinif  naimil  in 
Ihf  wriliii;^.  Imt  wf  rfi|U(i,sti'il  you  not  to 
ri'ipiiri'  im  It)  lioso,  ami  yoil  coii-fntiil." 

Far    from    "Ihf    ii'siill     of    tl ascs 

whiili  ail'  siiniim  il  up  in  lliikinaii  v. 
llivMcs,"   I,.   II.   Ill  r.   1'.   MH,    licinj{  as 

It 
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ers,  their  8i{j;iiatnrcs,"  without  any  reference  to  cither  proapocttis, 
or  to  the  conditions  they  contained.     The  court  held  that  as  the 


i  I 


8tat<!il  ill  I'lcviiis  V.  Dowiiiii;;,  I  C.  V.  Div. 
at  ]).  '226  ;  such  ifsiill  is,  fiiij)li;iti<';illy, 
coiisidi'iiiif;  till'  liolilinji  in  tliH  cuscs  tliciv 
HiiiiiiiH'il  ii|i,  till!  viTj  icvi'iscMif  tiiat  wliicii 
is  so  st:ilci|  its  iiiiiiirii.  TIk!  Iiillowirij^  is 
"till!  ri'sult"  of  siii'li  riiM's  ill  llii'kiii;in  v. 
H.iylll^s,  L.  K.  H>V.  I'.  .It  p.  f,0,-.,  lis -tilted 
in  tliiit  ciisc  itx'll'.  Siiy-.  Limili'V,  .1.,  in 
(Itilivciiii^;  till'  iiiiiiniiiioiis  jinU'iiii'iil  of  tlic 
eoiirt  ■.  "  Till'  nsiill  III'  Ihi.ir  ■!(*•«  iqipciii-s 
to  l)i;  tliiil  ricitliiT  ii  |iliiiitiir  i.or  i\  Ucifml- 
niit  cii'i  ill  liiw  iiv.iil  iiiiiisc'.f  of  !i  |iiirol 
ftfflfciiifiil  to  viiry  oi-  I'liliif;,'!!  Iht'  liiiii'  I'or 
iii'iloriiiiii^  a  I'ontiiicl  ]piiviiiiisly  fiitricd 
into  in  wriiiii};,  ainl   ni|uin'd  so  to  lie  by 

till'  Stlltlltl!  of    flil'uls.        liill    so    fill-   lis  tills 

jiriu''i|i!c'  has  iiiiy  a|i|)lii'atioii  to  tin'  ini'sciit 
case,  it  iipjicars  to  ns  rilln'C  to  [iii'i'liidt-  llic 
ili'fiMiiliiiits  fro!ii  si'ltiii;,'  n|i  an  agrccinriit 
to  cnliifi;!!  tli.'litiii-  for  di'liv.'iy  in  aiisw<'r 
to  the  idiiililitrs  di'iii.ind,  lliiui  ti)  jiri'Vi'iit 
till!  ]iliiintilf  fioiii  siiiiij!;  on  tlif  oiii^'iiiiil 
(oiiliiii't  for  a  lircai'li  of  it.  Tlii'i-i^  was,  in 
Irnili,  HI  this  casK  ii'i  liinilhuj  njiv/iiint 
to  iiilait;!'  the  tliiif  for  (h'livi'iy.  'I'hi! 
(yoiiiily  (!oiirt  jiid^c'  liiiils  th.tt  tin'  phiiii- 
titr  |i('iiii!!l(ii  till'  diftiiil. lilts  to  iiosiiioiic, 
for  tlii'ir  own  ir,iivi'iiii'iiii',  the  iinrptiiiii'ii 
of  till'  iron  in  disjiiiti',  and  that  tin'  voliiii- 
tiiry  witlihiil.linix  drliviry  at  tiir  rciiiifst 
of  til"!  di'ti'iidiiiils,  Wiis  iisuiil  in  tile  or- 
dinary rimi'si!  of  di'ili!ii,;s  of  ii  siiniliiv  kind 
in  tlic  iron  Ira.li'.  This  iindinj,',  in  laet, 
shows  thiit  at  any  tiiin'  in  .Iiini'  -/'//•■;•  /iitrl!f 
Ciil/./(i  luirc  chiiiiiji'il  /li.s  iiiitii/,  (nil/  i'ir/ii.ir<'il 
the  iit/ur  til  /irrfiirin  l/if  iDiiiiifii  urciinliiirt 
to  itx  iiri'ihiitl  /i nii.i  ■  sec  Tvi'is  r.  Hosi'- 
thilc,  &.'.'lion  Co.,  L.  I!,  lo'  V.K.  1 '.!.'•»,  lis 
(ii'i'idod  in  en  or,  ri'Vi.rsiti>i'  lln'  ih'ii-iori 
below.  L.  1{.  H  Kx.  :in.'i.  'rin-  distimtion 
between  ii  siibst  it  iittoii  of  one  iif,'re.'mi'nt 
for  allot  her,  and  a  voliintuy  forheaiimeo 
to  deliver  at  ttie  re'inest  of  aiioilier,  wiis 
iwinted  out  .mil  reeii;,'iii/.ed  in  Di^'le  r.  Lord 

ViiiK',  I-.  It  2 1.).  15.  '27r> ;  I-   i;.  ;j  t^  h. 

272.  in  that  eiise  the  (iliintiirsiiod  \]u'. 
ihifeiidiint  for  not  deliveriiiji  iron  )iiirMiiant 
to  a  written  eonlnu't,  iiml  the  (iJiintiH' 
souglit  to  reeovi-r  as  diinia^jes  thi  lit- 
ferclH'i'  hetweell  tllO  eontniet  Jinec,  not 
at  iiie  time  of  the  dil'i-n  lint's  lireael,, 
hut  at  a   later   lime,  the   jiliiintitf  linviin; 

been   indil 1    to  w.iit   by   tlie   deft  iidaiit, 

niid  limiiij,'  waited  for  his  I'onveiiieiiee, 
It   was   e. intended    thiit  the  iilaintilf  WiM 

(a)  The  distinelion  seems  to  Ixj  ninte- 
Tinl  wh-'fe,  for  ii;st»-<i(>,  the  rciinest  is  by 
the  V.  inlor  after  «  tTi'.ieh  of  the  ronfaet, 
and  the  vendor  is  seekin>{  to  enforce  the 
contrnet ;  and  eiiimUv  so  »  here  the  rei|iii'st 
has  been  bv  the  vundee  nfter  the  breach, 


in  fact  sniiif;  for  the  breach  of  a  new  vir- 
kil  agreement  for  delivi'iy  at  a  later  diUi. 
tliali  that  fixed  by  the  orii^'inii!  ii;.'reinH.||| ; 
but  tile  court  held  otiierwise,  an.!  tliiit  iis 
the  jiliiintilf  had  ineieiy  forborne  to  |.|m<^ 
the  defendant,  and  h.id  not  lionii.l  lijiiis.  |f 
by  any  fresh  a^reeinent,  the  |il:iiiiii!i' .  umj 
sue  oil  the  orieilial  ii;j;n'eliient,  iu:d  nhiMJii 
larger  dama;i;es  !h,in    he  iiuihl   li;i','e  dl,. 
taiiud  if  he  li:id  not  wiited  to  suit  the  dc- 
feiidant's  conveniein  e.     ,Mr.  .Iiisti.c  IJI;i,  k- 
liurn  (Ii.  i{.  '2  if.  Ii.  a!  |i.  liS'J)  |,oi!ite.i  .,Mt 
very  clearly  the  distinction  to  wliirli  m^ 
are  now  advertiiif,',  and  caine  to  the  cnij. 
elusion  thai  in  Ogle   c.   Lord  Vnn.'  tji.i,- 
WHS  no  subslitiitioii  of  one  eontm.t  fni  :ii,. 
oilier,   and   thiil   iill   the    |>:ii!iei  dill  was 
this  •,  'The  pliiintiir  Wiis  wiiiing  to  wait  ;u 
tlie  re(|nest  of  the  difenihint   for  llie  .Ic 
feli'lant's  ( oiiveiiii-ni  e,  and  he  did  wait  fer 
a  long  time,  till  l-'ebrnary  ;  lnit  if  lie  liini 
lost  |iiitienci!  sooner,  iind  refused  to  wail 
longer,  lie  would  li.ive  li.id  a  riglit  to  hrii!}; 
his  action  at  once  for  tiie  hieacli  in  .liiU 
/<   is  clvarhj  a  case  nf  voliiiilnrij  irniliuij, 
and  iwl.  of  (itlrriifiini   in  tin'  i-nnlrnH  :  mvA 
tlio  length  of  time  can  niiike  no  dill'iTciiie. 
In   that  cu.-ie  the  re.|iiest  for  foilii  iniiiii' 
was  niiide  by  the  vendor  iifter  the  ciiiitnKt 
had  been  broken  ;  in  this  case  the  re.|iii'«t 
for  time  was  niiide  by  the  juircliilseis  l.eiii 
before   iind  alter  the  time  for  coiiiolitiiii; 
the  contract   hii.i  cxjiircd;   but  ilii-i  i|i>- 
linction  does  not  a(i|ieiir  to  lis  to  he  iiiiiti- 
rial(ii).     Sec  Tyei-  v.   Uosediile.  &.-.  Ins. 
Co.,  L.  K,  s  Kx.  :!o,'-, :  L.  11.  lo  Kx.  l;i,V 
III  eoncjusiiui,  We  think  liiat,  ;iltliiiilgli  tin- 
l>liiinlitl'iisscnt"d  to  ihe  defcn. hints'  ivijiii>' 
not  (o  deliver  the  'i.'i  tons  of  iron  in  .illa- 
tion in  .liine,  he  was  in  truth  re;iily  .ui.l 

willing  then  to  deliver  them,  ntnl  flmt  III' 
i/rl'i  iiiianfs  nrr  ill  nil  eVfti/s  rs/'ytfu'il  friifi 
tivirriiiff  the  roii/nirii.     The  i-liitiiiir  ii"' 
having  Imuini  hinisilt  by  any  valid  :iitiv, 
nieiit  to  givi!  further  time,  but  haviiii,' I'l. 

thi!  Cinvelliencc   of  the  defendiillt^  ivniti 
for  n,  rea.s(»iiaiil«   time  after  the  li  Iti  i 
VugU'^l  !'.  to  enable  the  defendiints  te  [xr- 
form  I  ill-  contract  on  their  jwrt,  is  ciiti- 

th'd  on  the  e.v|iir:iti<UI  (  th.t  tillli'  t" 
treat  ihecontraei  as  broken  by  tie'  ileiii'l 
ants  at  I  lie  end  of  .lime,  wlcii  i.i  truth 
it  was  broken."  'I'h'.s,  we  think,  with 
what  we  have  ])it'vioiisly  written  in  tin- 
note,  shows  with  Kullicii'iit  clear  ■--<  wliir 

ami  the  vendee  is  luinging  an  action  f.  J 
the  breach  of  the  e.intract.  Tlii-i  i-  wli.n 
i)«'rha|is  misled  the  court  info  t'.icir  liil 
Ini  V  Ml  I'levins  v.  Downing,  1  •'  ''  "''  ■' 
J).  Tlh. 
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subsoripfion  Ixxdc  vvjis  not  ijiterimlly  coimcctcd  wit'i  cUher  of  the 
j>ros|)octU8es, ami  as  tlh'v  co\i\d  not  bo  connected  without  parol  Ua- 


tlic  i'lw  i-i  a.',  mitlioritaf  ivcly  srttled  in  Kii!,'- 
iiiii'l,  ivlii'  li,  i)t'  loiir.M',  (1;hs  liiit  ili-'hi'h 
tli.it  vliii  !i  \vt(  Imvf  jioinii'il  out  us  n  iul- 
l.uv,  loiil.iilK  (I  in  lli>'  iiliif- r  dictum  ui  lliy 
CuMinin,,  riu.is  i»ivi>i<in,  in  tlii'  vi  i y  li<ti'Mt, 
Kii;:li-!i  I'lisi'  oM  (111-  siiliji'it,  ol"  I'K'Viiis  I'. 
I»()wi,:!i'4,  1  C,  1'.  I>iv.  z->^),  '!•>:>. 

Ill  this  (.'oiiiitrv  fhc  iiiiiiii-ssiciii  liav'.iijj; 
(iciii  1:M  .;ciy  i-iiliTtiiincil  !li;tt  llic  piiiiiipli' 
will -h  rrally  irnviiis  ilic  ilfri.-iicii  of  I.umI 
Kilinriiiiiuj^li  ill  <  i.'ir  V.  I'l'Mii,  1  M.  A':  S. 
21.  liil  Im'i'h  (li,sii|ijiri)V('cl  ai!il  lii^,ll!illll^'ll 

111  sllrli  CUMS  Us  .S!;:lil  1'.  I>iiwlii';',  l")  A.  &. 
I.,  'u:  lidss  v.  lii.iil  N!ij,'.'ut,  .'i  li.  ti  All.  ;kS; 
Iliiwy  r.  »ir,ili!i:iiii,  .'.  V,  &  K.  «1;  St-nv.ll 
V.  Iliiiiiiisiin,  ;'  ruiiir,  N.  ('.  '.'27.  .iml  .Mu- 
>\\M  V.  Lynn,  •>  .M.  &  W.  ln'.i,  tinri'  iiii! 
iiiim.ii'us  diclii  ntiil  ili-risioiis  in  lli  i  K».'<1- 
iimI  ;iii'l  in  ^oiiH'  1)1'  ihi-  .Sijiif  roiiris  in  con- 
I!  iv.iiiKin  <irtlii'  liitcsi  Imi;^1i>1i  IllSrS,  Wllil'il 
ioilow  :iiiil  (•\)ircs.-,ly  ni'(iriivi'  ot  tin'  [iiiiiii- 

|il vvliiili.  ill  cllVct,  (,'uil' I'.  I'fiiii,  1  .M, 

&  S.  "Jl,  is  Misliiiiiiiiilc.  St'c  !'!iiii'isoii  c. 
Slii.r,  '.'2  How.  '2S.  42;  S'.vuiii  r.  Sen- 
r.i.ii^.  '.'  Wiiil.  2.1 1,  'il-l\  ('lark.'  r.  UhssmJI, 
:)  I'.iil.   41.1:    ll.isiiionrk    r.  Tiiii|ii'ii,    M 

•InlilK.  'J(il(  ;  KIoimI  r.  Coo.lric  li,  i)  Wi'n  t. 
6H  ;  Stevens  v.  C'cM.|.cr,  1  .lolins.  eh.  4-Jl»  ; 
Williams  r.  KoliiuMin,  71!  Me.  IStj.  li'.'i  ; 
KriK.  f.  .loiies,  44  .Mil.  ;5'.K).  408:  <  >i>,'a!i 
I'.  Stewart,  on  N.  Y.  41:!,  41i»;  l>a!:ii  r. 
Il.iiuoek,  ;jn  Vt.  t'llt),  (il'.i;  Kspy  I  Amiei-. 
Mill,  14  I'a.  Sf.  :{0>i  :  Hl.ioil  (•".  (iootliicll, 
'.I  Weliil.  tis,  7S;  lla>!>r(iiiek  r.  Tiiplicli,  l.*) 
■  I'l'iui-..  ■Jnd  ;    iiofiels  r.    .Mkills.ill,   I  (ill.    I'J, 

-i;  l.ii.|il  V.  \\u\'A,  1   It.  1.  '1-li. 

Hut  in  ti  yreut  iimiilier  of  ruses  it  liis 
■11  ijeiiiled  by  (liU'erclit  St.lle  eolllt^  in 
:lii,  iiHitilry,  lis  ill  C'liir  V.  I'l  tin,  !  .^'.  k 
'^.  '.'1,  iiiiii  ;is  in  llic  l.ite-^l  r.iijLHisli  ciises 
''II  till'  siilijcet,  timt  tlie  (iiirties  to  II  eon. 
I:ii'l  ii'i|uin'il  to  lie  in  wiiliiiii;  ntiiici' tlic 
^lalllt■■  of   liuiuls   may  vary  it   as   to  tlie 

Mlncle    111'     IM't'lonilUllCl',    or    it     '.IIHV    lie     I'e. 

>  imiid  liy  |iarol  ;  ami  tliat  tlii-^.  «l'.'i-» 
t'lei.tiiiM  is  loiind'il  on  tin-  ovi;:inil  writ- 
I'll  I'Diitrael,  (Im's  n"'  "ontravriii'  tin-  ^stul- 
uic.     Till'    li'ailiiiif      •■"•s       in    sotii'    of 

w!;ieli  ivitiiril  l«  c.-it  li  .■(  lotlie  stfiel  inlei- 
'It  plrailiiig,  —  a<»'.|(tiiij;  lliat  wlii<l»  is  now 
!lli' ihiiinll^'lliy  ('.st.iliiiylK'd  |irilMi|.li'  f  I  lie 
Kllirlisii   eollllH   (HI    tin-    snlijei  t,    »le    tilnso 

'    'I'll  liy  Ml.'  Hujireini-  ("onrt  ■  f  .Marsa- 
ts.   i;nin!i:iii,!,'s  v.  Arnold.    J  Mete. 

■        (110,    it    Miif.,    win-Ii'    tile    .HM-sIloll     Is 

I  lily  iiivi'Hti^;itt'd  ;  Stearns  i'.  Hall,  » 
Ciisti.  ;;l.  In  this  latter  ease  tin  "Uirt 
<\y,  ri'fi'iriiifj  to  the  li'i'isioii  it.  C'lmirmijis 
'  Aii.ilil,  ;(  Mefi!.  4H(t,  "Til.  (M.-v)it  ,'asi' 
■|i>iu'ly  )llns(nt!«'s  tlio  pr-'jini'ty  <<i('l  ii>'- 
■isity  of  the  rule  thus  e'-lal'lish.'.l  f  loin 
!lk  I'vidciice  in  tiw  cast-  it  uiusl   l«  ait- 


siinii'd  that  the  |ihiititill  uoah!  hav.-  (mid 
till  inoiiey  witliiii  tin  tune  hiinti'il  in  the 
written  eoiitraet  if  tiic  liefi'iiiiiiiit  had  not 
orally  iijjreed  to  sillist'ittlte  llliothcr  time, 
and  the  jilaiiititr  in  la.  t  lemleied  the 
inoney  within  the  siil'stiliited  time.  'I'ho 
d.'teiiilatit,  therefor.,  l.y  liis  own  oiiilh' 
iij;i'  ilii;.;  to  rceei'ic  the  imyinent  ai  another 
slilislilnted  titiic,  I>revetiteil  ill.'  iilaintitr 
troiii  inakiii;;  (he  |aynii  lit  within  the  tinif 
limited  ill  iiie  o.'iejnal  eoniiait.  Tlioiijjh 
till'  iilaintil!  was  ready  and  oil'eieii  to  inaku 
the  jia\iiient  within  the  Milistitiit.'d  tini.', 
yet  t!ie  d.'I'elidaiit,  liotw  iih.-<l.il;diiij,'  his 
(.nil     /I^JVi'i'lni'llI,     nfliMil     to     reeeive     till! 

nioiicy,  ainl  now  s.ts  i;|i  tli.'  non-p.  linrin- 
(ilie,-  iiy  tl..-  I'lainliir  within  the  tliue  orif,'i- 
nally  liinite  I,  which  tin-  .ieleiohuit  him- 
self lias  hy  his  o'.vn  art  .le  a.-iolied,  as  a 
dileiiee  to  til.'  jilaiii'.iirs  elaim  in  this  iic- 
tion,  Th'is  del'eiic"  i  aliliol  he  inailitailied." 
The  same  jiii!i(i|.!.'  ^nirisely  is  siis* 
taiiied  l:y  thi'  ."siilireriu'  (,'oiiit  of  ISiiii- 
syU'.iiiia  in  Mi '. '.niilis  r.  MeK.'iiiian,  2  W. 
&  .S.  'Jlii,  where  the  !|iiestioti  liid  iioi  . mno 
liji  iiiiler  Uii'  statr.ti'  of  IViMids,  luit  in  ii 
iiiaiin.'r  still  ii'ore  iniportiint  in  siistain- 
iiif,'  til''  |ii'i:,.  iple  of  the  .  rse.,  I'.'ii.hd  nil- 
dor  the  sti'tiiiiv  -111  Mi(.''iiiilis  t'.  XIiKen- 
nan,  '2  \\\  k  ••'.  'Jlti,  the  au'le.'  iient  was 
tiniifi'  si'iii,  with  a  snlisii|iient  jmro!  ii^ne- 
liielit  making'  a  ihaii^'e  in  th.'  moih  of 
Jielfornianeu  of  the  eoiitrm  t.  Tli.'  intion 
was  lirmifjlit  in  eovcnuiu  on  ihe  orij^iiial 
seal.d  a^;iecii|eiit,  aril  tin'  ilel'elidanl  ei.n- 
'eiuh'd  that  as  th"  rolitraet  li;:d  been  siih- 
.se(|nen',ly  vari'd  l>y  th.'  aov.cnieiit  nf  tin- 
)iiiiti.'s,  the  III  tion  shoiild  have  h.i  n  as- 
.si'.nil'sit  on  the  lliw  I'ontraet,  Mild  li«t, 
I'ovi  limit  on  till'  ("111  one.  Hut  the  miirt, 
ii.  lioliliiii.'  'itli.rwiM,  sail!:  "  \Vi-  ihiiik, 
li.»*\iver,  lilt!  tine  |iriniiiih'  is  stale.l  in 
the  (  harj;.'  of  Ike  .  ouil,  lliat  this  was  not 
.so  ii.ui'ii  an  .'lir.  ration  of  th<  oii^^'inai  eon- 
tiaet.  Ii*  il  waivir  ol  dl-|n|isation  oii  the 
pi;rt  .'I  the  deliM. !;.».■  ..f  leit.iin  lhili;;s  to 
Id'  .lone  liy  tin  piaiiitilV,  wliii  h  weiv  ion- 
ditions  |iii  ec.l.iit  to  In-  |ierl'oinied  hy  liitn. 

If  ill.'  party  aeries  i.i  aeeept  the  llill'.'^  to 
h'  ill  liv.i.  .i  at  another  time  or  phiee  tliiili 
tliat  stijiulated,  a  peilurmati.e  of  tins  hy 
till'  otle  r  party  i-i  .iiiiiv.ili  :il  to  n  pcrdnn- 
iiiiei'  of  the  ori^'inal  iindeitakin|{.  It  >-»i' 
jioses  no  new  iliity  on  th.'  .1.  f.ndaiit  Hv 
III"  r.'ly  aei'i'i'ts  as  pcrlmniatn  «  hy  the  pl-iiii- 
(ilf  that  wliii  h  would  not  oili.-rwise  have 
Iteeil  SI)  ;  niu\  the  defi-ndaiit's  iiahilities  on 
tho  uriKintU  loiitniet  ii'in.tiii  th»-  same." 
S.'<\  fnrOier,  Moiir.w  i*.  I'erkiim,  it  I'ii'k. 
'£lt'  ,  l.i'ini'.l  I".  Waiiin-tiiailier,  Itl  Mans. 
(!)  .Alien)  Vi.  41*  N\  hiiiier  v.  l»iina,  !»2 
Mii^.i.  (10  Alh-u)  ;J26;  Noitui  v.  SiiiRinda, 
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timony,  tlicrc  was  no  sufficient  mcnioranduiu  of  the  contract  to 
satisfy  the  statute.^ 


121  Mass.  19;  Low  v.  Tn-udwell,  12  Me. 
411,  141;  l!l(M«t  i:  iliuily,  15  M.'.  (:5.Sln!i>.) 
01;  Uirlianlsmi  i'.  L'i>ii|ii'i',  '>;">  Mn,  (12 
Slicp.)  4.")(»  ;  Mussfliiiiili  r.  StDiiiT,  31  I'a. 
St.  2'!."),  270  '•/  "■'{■;  N'll  V.  Clii'C'Vcs,  1 
Biiii.  (S.  C.)  ;Vt7;  liiwl  c.  Millcv.  1  \.  II. 
I'Jti;  (iiiifloii  H.iiik  r.  W...m1w,ii(|,  :")  N.  II. 
1)1>,  107;  Kohiiisdii  V.  Hatrlii'MiT,  4  N.  II. 
40;  N.'.i^lfV  V.  .l.'inTs,  -IS  "lliio  St.  ItO; 
Bi-vcr  V.  Butlci-,  \Vri),'lit  (Ohio),  ;jt;7  ; 
Ilocil  V.  M.diMu,  .lojiio,  ;',7t> ;  IW'tlit-l  i'. 
Woodworlli,  11  Mhii)  .St.  ;j!»:5  ;  Kcaiiii;,'  r. 
Price,  1  .loliin.  <';i.s.  22;  Fli-miiij,'  v.  (;il- 
In-rt,  ;J  .loliiis.  ,')2'<  ;  Maili'V  ''.  .ioliiisoii,  It 
Cow.  11;',  118;  Tmiiilio  v.  ( 'ailii;,'lil,  1 
Miirsli.  (Ky.).  .■.S2;  Massy  c.  Mr;i,|.  2  Mill. 
(Lii.)  l.'>7  ;  rMii^iiii  r.  .Sttiiili,  //>.  iKU ; 
i't'iiiiii-  c.  Clici'si'iiiaii,  ti  llaUt.  174;  l.oiij^ 
V.  Ilarlwcll,  :i4  N.  .1.  Law.  lli;,  12.'..  rt 
Siq.  ;  Lattiliioii'  i".  llaiscii,  1  1  .lolins.  ;i;'(l; 
BlaiKJianl  i'.  'I'riiii,  ;!M  N.  Y.  22.'..  227  ; 
FnihUliii  V.  Lun^',  7  Cili  &  .1.  (Md.)  4o7, 
417;  Walkiiis  I'.  lloili,'(s,  »1  llarr.  ^»i,  I. 
(Mil.)  :kH,  4.");  Hiyiiii'i'.  Hunt,  4  Snnd 
(Teiiii.),  r.l.i. 

'  l.c  I'.laiic,  .1.,  in  clciilinj,'  with  thts 
nuestion,  said  ;  " 'I'iuM'viilrin'i- i^  tliat  iIh' 
(!i'fi'ii(laiit  siilisciiliril  a  liouk  iMititliMl 
*J>lialit's|ii'arc's  .SiilisiTiluTs,  tlii'ir  Sij^na- 
tuiv.s.'  II  tliiTf  liud  Im'i'ii  aiiytliiuf;  in 
that  hook  which  hail  id'crriMl  tn  tlic  |iar- 
ticular  iprn>]M  ctiis,  that  would  have  licfii 
Htltlicii  111  ;  it'  the  title  to  tin;  Kmk  had 
beon  the  same  with  tliat  of  the  ]iros|ieitus, 
it  iui;,'lit,  ]HTha|i^,  liave  ,loiie.  IJut  as 
th('  si;,'iiafuie  now  .stands,  without  l-cler- 
ciice  of  any  sort  to  the  |iios|iiMtus,  there 
Wii.s  iiolhili!.,'  to  I'nvcnt  the  |i!aiiililf  iVoni 
sulistiluliii^  any  iiion]<.'ciu-,,  and  .sayinj^ 
that  it  was  ihr  |«ros|in  tu.s  exhiliitecl  in  his 
Bhoj)  at  tlie  time  to  wliich  the  siixnature 
reliitcd.  The  cav,  thi  relure.  falls  diri .  tly 
withm  the  statute  .it  frauds,"  And  l.oiil 
KllentM>niu^,'h,  < '.  .1  "I  i-aniiol  cniiiii'i't 
tlu!    suiisci  iption  iif  tt»'   </>/<■;( i/i/(//.v  \ii'<iiil- 

tiifx  i>  in  the  ii'\f,  hut  this  is  clearly  an 
error]  in  tlie  lusnk  with  the  prospectus; 
nor  docs  defi'iidjiit.-."  letti^r  li'lVr  to  the 
prosjiecius  produe.'il  at  the  trial.  It 
Rnoaks,  iuilecil,  ol  his  fiifinitriiniif  with 
the  pro|irii'tors  of  the  lioyddl  .•shakspeare  ; 
but  it  cannot  he  shown  to  lie  the  I'li^jaj^e. 
ineiit  contained  in  the  particular  prospec- 
tus wilix'Ut  iiarol  evidence,  whieli  thi' 
statute  .xidildcs,  if  there  iiad  t»'en  a 
|llllin  releielice  to  the  particular  prospec 
tus,  that  ni|i;ht  hav'-  ii.-ii)fdthe  plainliir; 
but  there  is  nothiiiy  m  that  kind."  Iloy- 
ciidl  I'.  Dniiiimond,  11  Kiwt,  1.^7.  ir>8. 

Iti  WeMern  •.  KummcH,  It  Ws.  &  ]\ 
187,  a  letter  in  the  thinl  porson  was  writ- 
tan    by   the    defendiiiit    to   the    phiini-.il, 


ofTtirin^T  to  Hell  to  the  latter  "  the  Wiitir- 
ing  Farm  "  for  jI;4700,  and  a  few  diys 
later  tlu^  dvfeiiilant  wrote  another  letter 
to  the  plaintiir  ackiu)wli'dj,'iu;^  leeeipt  cf  ;i 
letter  from  the  plaititilt'  accepiine  the  dr- 
feiidant's  oiler.  In  a  suit  for  a  >pi'.'iiie 
perfoitnance  of  the  contract,  it  was  hejii 
that  the  defendants'  two  Icllers,  ciiii|i|iii 
toilet  her,  amounted  to  ati  ai;iii'iiiiiit, 
»ij;ned  by  the  paily  to  1k'  char^^ed,  wiilun 

the  4th  -scition  of  the  statute.  .\lid  .vt! 
t'olcs  V.   Trccotilick,  '.t  Ves.  '.'Ill  ;  Ailuil  f. 

Acton,  I'rei'.  t'h.  2:i7  ;  llawdes  r.  Am- 
hur>',  I'li'i',  Ch.  402;  lluddloloiie  r. 
Ihiseoe,  11  Ves.  5><;i  ;  lila;,'den  r.  Hnil. 
heal,  12  Ves.  4tit)  ;  Maxwill  c.  .Montaciste, 
I'ric.   Ch.   :.2ii  ;    I'aylor  i-.    15ec.  h,    1    Ves. 

5  Ml.  207;  Smith  v.  Watson,  Ibuili.  .'i.'i ; 
Montaeue  r.  Maxwell,  1  .Str.  2;i."i  ;  l.injers 
I'.  .Vu-.tey,  4  Ves.  .Ool  ;  llodi^Ndu  v.  llnli.V 
eiiMin,  .'i  Vin.  All.  :)22,  pi.  ;J4  ;  Hi  H.jl 
f.  'rhomsdii,  ;{  r.eav.  4iiit. 

A  letter,  sii;necl  liy  the  pur(dia>er,  not 

containilli;  the  terms  of  the  cnlitlacl,  hut, 

on  a  fair  view  of  the  evidence,  lefi  rriii);, 
though  not  in  terms,  to  a  meniniiiiihiiii 
ciintaining  tiiem,  was  held  sullicieiil  wiiIlIu 
the  statute.       .Mii|;;an   I'.    Ilalford.    I   .■s|ii. 

6  (i.  Idl.  liut  a  memorandum  tliii  A. 
had  paid  to  |{.  (.'50  as  a  deposit  In  p.ii' 
jiaymeiil  of  X'UtOO,  lor  the  purcha.v  nt  ;i 
house,  the  terms  to  b(l  expressed  ill  .til 
amercement  to  be  si;^iiec|  as  .soon  as  pnpiiiil. 
was  llehl  imt  a  sullicient  a;,'reeiiii  in  ill 
wrilini;  to  sati.-,fv  the  statute.  \S<k.i1  r, 
Midyley,  5  Dc  (■;.  M.  .S:  t;.  11.  In  Ver- 
landi'rt'.  ('odd,  1  'I".  i.»i,  1!.   ;{52,  wln'ie  ilw 

defeinlant,     ill    line     letter,     wrote    III    tlie 

lilaiiililf  :  "I  will  i,'rant  you  the ''xti  ii.^ieii 
of  le.ise  yiiii  solicit,"  on  premiM'S  lianieil, 
at  f.'iO  a  year,  and  in  a  suli.se  |Meiit  1  ■Iter 
Iiamed  the  time  when  tlie  leaM'  wa-.  !  > 'X- 
pile,  the  cciiirt  held  thai  the  letters  imi- 
nected,  siiilied  by  the  ci.leliilailt,  luilillni 
Wlitleii  evidence  of  all  the  esM-nllil-  "t' 
tile  a>jreeineiit,  the  phrase  •' <'XtenMuii  of 
luasc,"  iisi'd  by  a  pel.son  who  knew  tiic 
actual  situation  of  the  property  ami  the 
interests  of  till'  parties  in  it,  iH-iiis;  In'"' 
from  amlii;,'nilv,  as  it  must  refer  lo  tlie iiiJ 
of  the  term  granted  by  the  sulisistiiu;  Imse, 
and,  therefiiiv,  lixed  the  time  wlliii  lln! 
exfension  of  the  lease  was  to  be^'in. 

The  priiiiiplc  of  llinde  v.  Wlpt.  ImMsi-, 

7  Kast,  5,')S.  was  acted  il|ion  ill  KeiiwnlliV 
V.    .S'lletiehl.   2  n.  &  C.   i»4fl.        Thele,  ;lt  11 

sale  of  ^'imhU  by  auction,  ciutain  cci!i.liiiiiii« 
of  sale  Wire  read  befiire  the  liiddlii:,"  •''"" 
ineiiced,  hut  the  conditions  weie  ii"!  it- 
tallied  to  the  cataloeue.  An  a;;  nt  lef 
the  defendant  Was  the  hi>,'hi'Sl  liidifr  fur  « 
lot,    and   the    aiictionui-r    put    fUi\<u   the 
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In  Cooper  v.  Smitli*  there  was  a  mciuoraixlnm  of  a  sale  of  iiour 
to  the  <lt'fen'.laiit,  made  by  the  phiintilFs  ajj^oiit,  \n  the  i»l:iiiitiir\s 
mill  r  hook,  whit'h  was  read  over  hy  the  phiiutilFs  au:cnt  to  thedt;- 
Riiiliiiit,  hilt  which  was  n<tt  aitrned.  In  an  aetiun  a^'ainst  tho 
ililcndant  t'ur  tht;  price,  it  was  son<fht  to  tako  the  ease  out  of  the 
statute  hy  a  letter  from  tlie  dcfcndatit  to  tht?  plaint ilV.  The  h'tter 
stated  tlie  contraet  dilVerently  fi'iuu  tliiit  which  wa.'.  relied  njton  hy 
the  piaintilf,  and  elaimeil  not  to  he  hound  hy  the  eoiitraet  on  the 
mound  that  it  litid  not  been  peil'onneil  l»y  the  phiintiir.  On  (lie 
trial  tlie  jury  found  that  the  contraet  between  thi-  parties  was  as 
claimed  by  the  piaintilf,  the  (juestiou  of  law  beinjr  reserved  for  the 
full  court.  On  motion  to  set  aside  the  vi'rdiet  ami  enter  a  non- 
suit, the  court  hehl  that  the  plaiiitilT  coidd  not  avail  hims'df  of  the 
letter  as  evidence  of  tlie  contract  for  one  purpose,  to  hind  the  de- 
fiiiilant  within  the  statute,  and  renounce  it  for  anotlur  pui-pose, 
iiiit  that  the  letter  must  he  taken  in  its  entirety,  and  then,  tis  the 
letter  referred  to  a  ililVen'nt  contract  fnnn  that  proved  on  the  part 
ol  the  plainlilT,  it  falsilied  the  C(jntract  proved  hy  parol  te>iimony, 
iiisiiiid  (if  beinjr  a  recognition  of  the  same  contract,  and  put  the 
|ilaiiitiil"  out  of  court.'-* 


l.ii.i,  L'10'(,  iiiul  the  ;i;,'(  Ill's  iianii' opiMiHito 
tli:il  li.I  ill  liii  (■iitiili>;,'nc.  'I'll.'  Miuil  liilii 
thai  nil  suHi.'ii'iit  iiiciiiiir.iiiiluni  nf  tlic 
liaiLjiili  wa>  ^.i),'nt■ll  ti)  Mitislv  tlic!  stiitiltc, 
till' .iiii<lit  ions  til  silk'  nut  luiii)^  iinncxril 
ti)  till'  iiitali>^'iii'.  Ilnliiiyil,  .1.,  ill  his 
juilLinii'lit,  sajil  :  "'  It  a|i|ii'ar,s  tu  inr  tliut 
;,iiii  .  anniit  tail  that  ii  niiniiiianiluin  <il'  a 
iiai;;ain  wliii'li  ilufs  not  cnnlain  tin'  tiTiiis 
of  it.  'I'lll- arirnnunt  tor  tin-  plaintiir  is, 
that  tin-  t-o||ililii.lis  Ik  in;;  in  tin-  inoiii  Wi-ic 
virtually  attaitlnnl  to  tin-  i-iitiilo;,'iic.  Hut 
]  think  tliat  as  they  wi-rc  not  ai-timlly 
attarln'il  or  rli-aily  ri-i'irn-il  to,  tln-y  !'o,nn-il 
110  |.ait  of  ill'-  thiiij;  si;;iii-il.  In  tin  .asc 
]iut  of  a  si'|iaiatioii  nC  tin-  l•llllllltioll^  liiiiii 
till- lataliif^m-,  iliirin^'  tin  |n(rri->-— .  ol  tlit; 
Mill-,  1  >luiul(l  say  that  tin-  .-ijjnatiircs  to 
till-  laltrr,  inailc  alt.i-r  the  .sf|iaiatloii.  wcvi! 
iiiiavailini^.  It  m-cnneil  to  nn-  it  lii-.!. 
that  tliH  ini.i;lit  In-  likt'iicil  to  tin-  easi-  of 
A  will,  i-on^istiii;;  of  several  iletat  liiil 
alii-ci  ,  when  a  siniiatiire  of  tin-  1  i-T,  the 
whi.l.-  Iwiii'^  on  the  t  '>Io  at  tin  time, 
won). I  1h'  eoiisiileied  a  siL'ninir  <»f  the 
Whol-  ;  lillT  there  the  sheet  -lulled  is  il  part 
'."',.  whole  Here  the  iatilii)_'lie  was.ilto- 
l,'i!h.r  ilidepeiiiieiit  of  tin    loliililloiis," 

111  an  old  Irish  ease  ( Itoyee  r.  tirierie. 
liiitiv, 'ins,  A.  I>.  18'Jt>),  it  was  he). I  'indi-r 
the  Irish  stntulo  of  fnind-H.  7  V  in.  :i, 
c.  I'J,  !i  2,  /'■.,  that  a  iiiftniiraliiiuin  of 
I  .-ontriiel  siiiiieil  hv  the  lii-lendant.  which 
ilid  not  eoiitaili  the  names  of  lioth  tin! 
p»riic»  t(i  ihf  coiitnut,  wiw  iiisullieiunt ; 


and  tlmt  a  seeond  (tacniiifnt,  siirned  hy  the 
d'-feiidatit,  ini'iitiuniiiK  '"'tli  ihe  nanie.>», 
hut  not  rifi-rilni;  to  the  iiiiin-n  indnin  of 
'oiitrart,  anil  liill-iin^'  with  it  in  some 
res[M-its,  loilld  not  U-  eiJliUt'L-led  wjltl  it 
lior   ealle.l    ill   aid   ..f  it. 

1  l.'i  Kasi,  Iii;{. 
•  'ooper  V.  Sinitli.  1.1  K.;'*t,  lOU,  was 
atlii'inn!,  and  foilnwi'.l  in  iti  liii.l.s  r. 
I'oiter,  (5  U.  &V  V.\7.  In  'his  i  a.se  tlm 
lilauilill's  .sent  an  lliVi  i.e  of  live  poikels 
of  hops  to  the  .li'l'i'inlalit,  on  .Ian.  '.'..'i, 
di->eliliiii;;  the  plaiiitills  as  sellers,  and  thii 
defendant  ii.s  pllieha.ser  of  the  hops,  anil 
delivered  the  hops  the  Willie  day  to  the 
(-aiiieis,  to  l.«'  eonveyed  to  the  ih-ii  ndaiit, 
illfolinili^  the  defendant  at  the  same  tilliu 
that  they  were  so  forwaidiil.  'I'he  di- 
feiidant  wrote  the  plaint  ill-,  on  Fili.  'Z7, 
the  loll.iwins.;  letter,  wliuh  w.is  ri-ln-d  oit 

to  lake  thi  <-a.--e  (lilt  of  the  statute  ; 
"'I'lie  liii]>s  (live  |H>eketN)  wlii.ll  I  li<iil;^ht 
ol  .Ml.  Kii'hard-.  on  the  S.'t'd  of  last  neintli 
ure   not  yet    iriivi.l,  nor  li.ive   I   In-ird  of 

them.  I  reeeivi-d  the  illVoiee.  TI..  IllSt 
was  IllUeli  loll^'er  than  iheyoii^'ht  to    liuvo 

I •!  .Ill  the  road  ;  however,  ifth'-y  do  not 

III-: VI-  III  a  few-  .lay-.,  1  must  }»i-I  some  el.so- 
wlii-ie,  ami.  «-»iseiiiienilv,  i-aiinot  aeeept 
tlieni.  '  In  an  lelioii  for  the  ]iriee  nf  tlio 
hop-,  betore  Vaii'.'liaii,  U.,  the  plainitir 
w-ii-  noii-iiited;  wiiieh  u.ig  sii-tained  hy 
till-  full  eoiirt,  l-ord  Tenter.len,  ('.  J.,  in 
delivL'riii}»  the  jiidL'tnetii  of  the  eomt,  say- 
ing :    "  I  tlliuk   tW    letter    1.S    nut  H   tiUffi- 


' 
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In  Saundcrson  v.  Jackson,^  wliich  was  an  action  for  the  non- 
delivery of  goods,  a  bill  of  [)arccl8  was  delivered  to  the  itluimiir 


cii'iit  note  or  iiii'iiinriiiHliiiu  in  writing  of 
tlu'  coii'.iact  ti>  siitisly  llic  .stiUuti^  of  fniiiils. 
Kvfii  riiiiiK'ctiiiL;  it  with  tiic  invoice  it  is 
iiiiiifil'i'i!t.  If  wi!  wi'ii?  to  ilcciilf  timt  tliis 
wii.s  11  ^llllil■i(■llt  riotn  ill  wiitiiij,',  wi-  siioiilil 
ill  flfcrt  iloM,  tli;it   if  II  IliilllVi'lc;  to  Wlili! 

ami  siiy,  '  1   liiivo   ivccivi'il  your   invoii'o, 

not 
tiiiit  woiiiij  lj(^  11  II  itccir 


but   I   insist  upon   it   tlu;  liops  Imvt 


H'cii  si'iit  III  tunc, 


iiitMiioiMiKliini  in    wi'itini;  of  tiiu  coiitiai't 
Hutlii'iiiit  to  satisfy  tin)  statiiti'.      1  think      1 
till-  (MSI-  of  Coopt'i'  V.  Smith,  15  Kast,  lu;i, 
ill  siihstaiii'L',  is  not   (listinnuisiialih'  Iron 


tiiis 


So,    ill    Sniitii    r.    Siii'iiiaii, 


9   IJ.   &  C.   r.iil,  whiTi!  thi^   iilainlitr's  at- 
toriiry  liy  li'tlci'    M-oiiiiiMl    tin'  ili'fciiiiant     tl 


to  ]iay  lot'  tiinlHT   thi;  [i 


laintilf  )ia<l  sold     tl 


tlio  ili'lViiilant  hy  oral    ronti  ii't,  and  tin- 
(Icfuiiilanl  wrote  a  letter  in  answer,  slat- 


in;,'  that  he  had   lioiii,'ht  tin-  tin 


1 1  MM' 


lait 


that  it  was  to  lie  sound  ami  j-'ood.  aildin'', 


'  Wlllell 


I  I 


lave  some  liouiits  whether  it  is 


or  not,  lait  he  [iromiseil  to  iiiaUe  it  so,  and 
now  denies  it.  When  1  saw  him  he  tohl 
me  1  should  not  liavu  any  without  all,  so 
we  a;;iiieil  on    these  leriils,  allil  I  expiMted 


llini    to    sell    it    to    soinehode    else. 


Th 


court  held    that    there    was  no  siillieient 


iiiemoranduin    o 


)f   tl 


le  ei>ntra(;t  to  satis! v 


the  statute.  liayley,  .1.,  thus  dealt  with 
the  i|iiestioii  :  "  IJiit  it  is  said  that  the 
det'emliiit  has  leeoijnized  in  writing;  the 
coiitraet  stateil  in  the  letter  of  tin;  plain- 
tilFs  attonii 


1  a<;i that  if  there   had 

been  a  letter  written  hy  tht!  seller,  or  his 
atjent,  to  the  hiiyer,  speeifyiii'^'  the  terms 
of  a  lonliaet,  and  the  hiiver  in  his  answer 


liad 


rei'oi'lUZi 


d  that 


•ontraet,  tlii'ie  wou 
fill 


hi 


lavi^  lieeii  a  ii'ite  in  wntiii;,'  ot  the  liainain 


itlieient  to  satisfy  the   statute 


iiiit  th< 


tielcndant  in  this  e.ise  does   not   r >eni/e 


tl 


)iilraet   stated   in    the    letter  ot   the 


jilaintiirs  attorney.     The   eontraet   as  d 


sen 


l,ed 


III    the   two 


iett. 


dilf 


ers   essen- 


tially lis  to  the  i|iiality  of  the  lhilii,'s  to  he 
Bold,  in  the  letter  of  the  plaintiirs  iit- 
toriiey,  till'  eontraet  i.s  spoken  of  as  one 
for  the  alisolute  piirehase  of  trees  at  Iv.  i!</. 
Jier  foot,  without  refereliei)  to  ipiality  ;  the 
defend  lilt  savs,    that   it   was   part   of  the. 


(!()iitiaet  that  the  tinilii 


r  sh 


iind 


a 


ml  ifooil  ;  that  Mr.  .Smith  denied  it,  and 


refu-, 


to  let  him  have  part  without  a 


d   that  he   had   expected  h< 


lid  h; 


sold  it  a;,'aiii.      It   is  clear,  therefore,  that 
the  veinlee  .lid  nut  consider  it  ii  hindiiig 


h. 


What  the  real  terms  of  tl 


le  con- 
tract were  is  left  in  doubt,  and  iniist  lie  as- 


eerlaiiieil 


verbal  testiinoiiv.      The  ob. 


jpct  of  the  statute  was  that  the  note  in 


writinj;  should  exclude  all  doiihl  us  to 
the  terms  of  the  contract,  and  that  olijiMt 

is  not  sillistied  by  the  delelnlallt's  letter." 
See  Sca^ioode  r.  Me, lie,  i'lee.  Cli.  ;mJ(J  ; 
fhrk  1'.  Wri-ht,  1  Alk.  i'J  ;  Aylilf  v. 
Tracy,  2  I'.    Wins.   i!i. 

In  Archer  c.  IJaines,  ,0  K.x.  C2."i,  the  de. 
fend. lilt  virbally  a^'iecd  to  piiielia-.e  a 
i|uaiility  of  tloiir  from  tiie  pl.iiniitl'.  Altci' 
the  receipt  of  the  Hour  by  the  deteiidaiit, 
wrote  the  plaintilf  that  the  Hour  w.is 
not  that  wiiich  lie  had  Ixai^ht,  and  tint 
In  Would  not  have  it.  The  plaintitr  wruto 
in  reply,  that  the  jhiur  was  that  whi.h  tlic 
lefeiidaiit  had  bou;^dit,  and  ellclo^ed  liilii 
the  invoice.  The  detciidaiit,  in  an-.wei'  to 
this  letter,  repeated  his  deliiil  ihit  tin- 
Hour  he  had  received  was  that  \\hi'li  he 
had  purchased.  The  court  lielil,  sii-t.iiii- 
ilii,'  a  iion.>uit,  that  the  case  was  e,,verii'il 
by  U:<'liard.s  v.  roller,  ti  I'..  &  ('.  l:i:. 
Alderson,  h.,  in  dclivcrini,' the  ,jud;,'iiiriit, 
.said  ;  "  No  d  ul)t,  if  tjie  1,'iter  of  ihi; 
pliiintiif  and  of  the  del'i  ndaiit  in  answer, 
tiikeii  toi^ether,  containcil  a  siillieieiil  e.jii- 
tract,  iiamily,  one  that  would  ex|'re>s  all 
its  terms,  they  woiihl  constitute  a  nieiii- 
oraiidiim  in  wiitiii;,'  within  the  statute. 
Wi'  have  no  dilliciilty,  tlurcloie,  in  lomiiif,' 
to  tlio  ciuicliision  that  these  letters  iiiiiy 
be  looked  at  for  the  purpose  of  seeing' 
whether  or  not  tiny  contain  a  siilli<  iiiit 
contract  to  take  the  ca.so  out  of  the  slut- 
lite  ;  hut  lookinj,' at  tlieiii,  we  do  not  iliink 
they   do.     They    do    not    exjiiess   all   tlu' 

ttU'lils  of  tht li'raet  ;  and  the  case  is  in 

truth  f,'overncd  by  l{ichaids  r.  I'mtcr,  li 
Ii.  .S:  ('.  l:!?,  in  which  I-oiil  Tciiter.lcii 
jjave  a  similar  decision  as  to  a  dncinnent 
of  a  similar  nature  which  was  iheii  hcleri! 
him.  Tlnue  is  a  distinct  refusal  on  the 
]iart  of  the  deieiidant  to  accept  the  llmr 
which  he  had  bought  of  the  plaiiililf.  It 
is  clear  froin  the  hllcrs  tll.it  he  had  b'Mielil 

the  Hour  from  the  plaint  itf  upon  sniue  kmi- 
tract  or  other,  but  whether  he  Ixni^lit  ii  nII 
a  contract  to  take  the  parlieiilar  barrels  of 
Hour  whieli  he  had  m  iii  at  the  waivhoiiso, 
or  whether  he  had  boiii^ht  them  oil  a  pir- 
ticular  sample  which  had  been  deliV'Tedtn 

him,  on  the  condition  that  they  sleniM 
iiiiiee  with  that  sample,  does  not  .ipiiciU  ; 
and  that  which  is  in  truth  the  ilispiiie  lie- 

tWeell  the  parties  is  not  settled  by  tliri'Oll- 

tract  ill  writing,'."  Hut  in  H.iilev  ''.  Swoit- 
int.',  !»  C.  M.  N.  s.  HV.i,  the  defi'iidint.  in 
ie|ily  to  a  letter  from  the  plaint  111%  wm!.' : 
"1  be^  to  say  that  the  only  par.'l  ef 
fjoods  selected  for  ready  money  wis  tlie 
"diimncy  ghissus,  ainounlin;,'  to  il.'iS  10s. 


»  2  U.  &  r.  238. 


i  i<  ''^ 


BOOK   IV. 


PART  IX.]      THE   ESSENTIAL  REQUISITES  OF  THE   MEMORANDUM.      647 


*  »  ; 


>  m 


tho  noii- 

piuiuiiir 

loulit  lu  to 
llial  (ilijift 
Ill's  letter." 
!(!.  Cli.  r.OU; 
! ;  Ayhir  v. 

C,-2'>,    tlirdf. 
(lUirllilM'    a 

iiiiilV.    Alter 

,(•   ileliMlil.lUt, 

lie  lluur  w,is 
lit,  iiii'l  lliit 
liiiiitil!  winte 
,lt  whl'll  the 
■  lieliiM'il   liiiii 
ill  iiii^wer  to 
li;ll    tli:it    the 
ml   wliieli  lie 
li.-ld,  Ml.--t.iill- 
\V.l>  J^oVellieJ 
',.    &    V.    iil. 
lie  juil^'lllellt, 
letter   III'   the 
lit  ill  IIUSWIT, 
illllieiellt  eull- 
\,[  express  all 
it  lite  ii  mem- 
tin"   statute, 
ore,  ill  eoiuinj; 
|c  letters  limy 

id'  •ieeillH 
il  Slllli'  iellt 
d!'  the  ^t:lt■ 

i>  nut  tliiiik 

ess    nil    the 
.  eiise   is  ill 

,•.  i'lirter.  Ii 

,1  ■relilerdell 
il  iliielimellt 
IS  tllell  lli'liili' 
ll-,al  nil  till' 
.|,t  tlie  Ihiiir 
^.l.iiiititV.  It 
,',.  liinlli'iil'jht 
mil  snllie  elill- 
iM.lliillt  il  "11 
i;ir  ll.lllelsel 

.  \vari-liiiil<e, 
,.|ii  on  II  I'll'- 
J  (lelivere.lt" 
llieV  sll.mhl 
not  ai'iii'iif ; 
,,.  ,lisi>ule  h'- 
,:\  l,v  theeoll- 

lileVf.  ^\^'t"'<- 
ilefell.l.lllt.  Ill 
iiitiir..  wn>t''. 
illv  I'aivl  "1 
,lieV    \vi'<    ''i*-' 

to  £oi  lOs. 


iit  tlic  time  he  i^avc  tho  defoiulunt.s  the  order  for  the  ^oods.  Tho 
bill  of  parcels  was  not  signed  by  the  det'endiiiits,  hut  it  referred  to 
tho  "jjooils  as  beinj.5"  bouj?ht  of  Jackson  and  llankin  "  (the  defend- 
ants). The  court  held  that,  althou,i,di  this  inii;ht  not  amount  to  a 
•siiuing  of  the  memorandum  to  satisfy  the  .statute,  a  letter  signed 
hy  the  delVndiints,  n^forring  to  their  execution  of  the  iihiintiif's 
Older,  wiis  sullieiently  connected  with  the  hill  »»f  parcels  to  make 
the  two  constitute  a  suilicient  signed  memorandum  to  satisfy  tho 
statute.^     So,  in  Alleu  v.  Jiennet  '•^  it  was  held  that  an  order  for 

I'll/.,   wliieli  goods  I  liiivc  novel-  received,     and   siitislaetory,   s] illi-   iieironiiiiiuMi  of 

and  have  Ion;'  since  de(  lined  to  have,  for     such  an  ai,'refiiieiit  will  lie  n  I'lised.     And 


reiisiiiis  niai 


le   k 


nown 


to  voil  at  the  time 


in    this    ca.se,     wliele    tlielc    were 


evurill 


The  (lel'iiidant's  reason  lor  rel'u.sing  to  re-  jilaiis,    and   it   was  doulitl'iil   to  which  of 

iiive  the  glasses   ivas   nothing  in   the   na-  these    the    ]iaities    lel'eiled,     i.oid     I.yilil- 

ttiie  of  a  denial  id'  the  contract,    hut  was  hurst,  aliiiniiiiL' tie- judLiiiient  of  I.orcl  dil'- 

hciaiisc  tlicy  had    heen  daiiiagi'd    hy    the  ford,  liehl  that   the  evidence  was  not  .silf- 

'  inier  hel'orc  nacliing  their  dcstiiiatioii.  Ii<iiiitly  dear   to   iihiitily   the    jiarticulur 

III  all  action  for  the  |iiice,   the  iilaiiitill's  jdan,    anil    spccirK!    |ierl'ornianco    of    the 


ivlifil  (III  the  deielidant's  letter  to  take  tl 


agreeliielit    Was   rcl'llsei 


l:l.se  out  of  the  statute.      'I'iie  court    held  'I'he    i|llestion     aiose     in     Shortrt'de   V. 

tiiat  IIS   the   det'cinlant's   letter   recited  all  Cheek,  I   A.  &  )•',.  "iT,  as  to  the   identilica- 

the  essential  terms  of  the  hargain,  it  was  tion  of  a  iiromisMiiy  note,  rd'eired  to  in  a 

il  sullirieiit   nieiiiorandiini  of  the  contiact  written  iMdiiiise  to  |,ay  the  deht  of  another, 

to  t.ike   the   case   out   of   the  statute,   ill-  in   order   to   show  that   the   coiisidi'iatioil 
th( 


the  letter  also  contained  a  state-      t-iltlicieiitly    a|i|ieari'cl    hy    the    wiitin 


lit,  in  elfeet.  that    lie   did   not   consider     satisl'v    the   statute 


Tl 


to 

le  action    was  oil 


:iiiii 


elf 


111 


111'  the  contract.    .Se 


law  lialile  for  the  jietforiiiance     the  hdlowing  giiarantei-,  given  hy  the  du- 


Sh 


I'l 


|)e 


fcnilant  to  tl 


aiiililf 


\ 


lie  so 


V,>\K  I'.iii,  wheie  an    iiidorsetiient   on   a     good  as  t<i  withdraw  the  |ironiissory  imti 


iitended  hy  the  party  iis  the  means     and   i 


lit   Christmii 


s,    when 

lit  of 


III  ;_'eitiiig  clear  id' a  v'oiitract,  was  held,  hy     you  sImII  receive  IVoin  me  the  a 

L'lid  l'.llenlioroiii:h,  *ii  he  a  suilicient  iioti;     it,  together  with  the  memorandum  of  my 


ol  all 


U'leeiiieiit  to  satisl'v  the  statilti 


.son 


niakiii''  ill  the  whole  iji; 


Tl 


lern 


In   Wilkinson    r.     I'.vans,   I,.  1!.  1  ('.  V.     was  also  aiiothii  letter  I'loni  the  defendant 


id'eiidaiit  hail  verhallv  ordered  of     to  the  idaintill,  of  a   later  date,  in  which 

:,i.  .:i-.      !•      I      ■ 1    1 1...    ..  I     1  .     1    1  :.         }i   ....  1    ..     I  l:  ...:    .. 


In 
407,  t 

the  |ilaiiitilf  a  i|Uantity  cd'  chei'se  and  cat 
ille>.  The  del'enilant  refused  to  take  till? 
({(lods  when  they  arrived,  and  n'turiied  the 
iiiv..iee  to  the  |d.iintilf,  having  written  11 
iinle  oil  it,  which  he  signed,  containing 
the  I'idlowing  language,  —  "The  chee.sc 
eaiiie  to  day,  iiiit  1  did  not  take  thein  ill, 
I'lr  they  were  Very  hadly  crushed  ;  .so  the 
iMlidles  and  cheese  all!  litlirili-d."'  Ill  a 
letler  to  the  ]daiiitilf's  attorney,  the  de- 
hll.lallt  leferieil  to  the  gooils,  thus:   "  liail 

tii'V  heeii  sent  hy  canal  a.s  1  ordered 
theiii."     The  clefeiidant,  in   an  action  for 

the  price  of  the  goods,  I'eliid  otl  the  stat- 
ute, fhe  court  iield  that  the  almve  con- 
stitule(l  a  suilicient  note  or  meim'randum 
(if  the  contract. 

J  In  Hodges  r.  HoisfiU,  1  liiiss.  &  Myl. 

tl'l,  it  Was  decided   that  where  an  iigr 

llleiit  eX|iiessly  refers  to  il  plan  as  all  ex- 
iting (loeiiineiit,  hirming  11  term  in  thu 
iniitiaet,  par(d  evidence  is  admissihlc  hir 
the  purpose  of  iilentilying  the  plan  ;  hut 
Uiile.is   the   evidence  of   ideiititv  is  char 


■  —       I    '        I     '-■•' 

he  ackiiowleilged  liiiiisi  If  under  ohligalioii 
to  disi-haige  the  .il.'i  due  from  his  son, 
with  interest,  without  (hlay.  At  the  trial 
tiefore  Lord  henmaii,  ('.  .1.,  the  pl.iilltilf 
gave  in  evidence  (he  promissory  note  of 
the  defendant's  M^ll  lor  t'.'i.'>,  and  the  jury 
foiiiiil  that  tlii.->  wiis  the  promissory  note 
which  was  refi-ricd  to  in  the  del'eiidant'.s 
gil.iialitei',  and  gave  11  Verdict  lor  tho 
]daiiitill,  which  was  sustained  liy  the  full 
court.  I'aike,  ,1..  thus  clearly  ih-alt  with 
the  i|Uesli(Ui  iiiMihcd:  "  1  iim  cd' o|iinioii 
that  there  is  in  lhi>  case  a  suilicient  state- 
ment id  the  coll^ide|•at|oll.  The  delelid- 
anl,  hy  his  letler,  reiiiiests  the  plaiiitill  to 
withdraw  some  promi>soiy  note  whi(  h  is 
in  his  ])ossessioii,  iiikI  promises,  on  his 
didng  so,  to  pay  the  iiinount,  together 
with  that  of  a  mcmor.-iiidum  given  hy  his 
son,  at  Christmas.  There  is  no  doiilit 
that  the  giving  u)i  of  any  note  upon 
which  the  |>l.iintilf  iiiiLdit  have  sued, 
would  he  a  sllHieielit  colisider.ltioll.  Then, 
the    consideration     heing    exeuutory,    tho 


1  3  Taunt.  168. 
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goods  written  anrl  sifyncd  by  the  seller  in  a  book  of  the  buyers, l)uf 
not  naming  the  buyers,  niiv;lit  l)e  connected  with  a  letter  of  the  si'llor 
to  his  aj^ent  nientioninj^  the  name  of  the  buyer,  and  with  a  letter  of 
the  buyer  to  the  seller,  claimini^  the  performance  of  the  order,  to 
constitute  a  complete  ccjntract  within  the  Statute  of  Fi-aud.s.  Anil 
in  Jackson  r.  Lowe,'  which  was  an  action  brouirht  to  recover  daiii- 
ages  for  the  non-performance  of  a  contract  for  the  sale  and  delivery 
of  a  quantity  of  lloiu',  the  hitter  of  the  purchaser,  containinii'  the  par- 
ticulars of  the  contract,  was  answered  l^y  a  letter  from  the  defend- 
ants, in  which  they  referred  to  the  contract,  allej^ed  its  part-perionn- 
ance,  and  stated  their  readiness  to  complete  it.  Tlie  jury  jiaviie,' 
found  for  the  plaintiff,  the  court  held  that  the  letters  were  siilli- 
ciently  (!onneeted  to  supply  the  memorandum  to  satisfy  the  statute ; 
Park,  J.,  sayinj^:  "It  is  admitted  that  two  distinct  writinj^s  may 
be  coupled  to<>ether  and  constitute  a  memorandum  within  tlie 
intention  of  the  statute.  The  (picstion  therefore  is,  whether  tiic 
jury  werci  not  warranted  in  concludin<5  there  was  in  this  case  a 
sullicient  note  in  writing.  The  writing  must  clearly  refer  to  the 
contract,  which  is  the  groinid  of  action ;  but  how  can  there  lie  u 
clearer  reference  than  in  the  defendant's  letter?  The  notice  con- 
tains an  assertion  of  the  contract,  specifying  the  quantity,  (piality, 
and  |)rice  of  the  Hour,  and  to  this  contract  the  answer  most  clearly 
refers,  disputing  none  of  the  terms  of  it,  nor  mentioning  any  other 
terms,  but  asserting  a  part  performance." 

In  Dobell  v.  Hutchinson ^  the  purchaser  of  lands  by  auction 
signed  a  nienjorandum  of  the  contract,  indorsed  on  the  partii'ii- 
lars  and  conditions  of  sale,  and  referring  to  them.  Afterwards 
he  wrote  to  the  vendors,  com[)laining  of  a  defect  in  the  title,  rc- 


plniiitiir  is  to  show  that  ho  lian  ful- 
tilk'ii  it,  aiii|,  for  that  ])iii'|)osi-,  must  of 
necessity  yvttw'  by  ]>ai'oi  cvidfiu-i'  that  tho 
note  withdrawn  liy  iiiiii  was  thi'  tliiii;^ 
meant  hy  tin;  a^'rcciiii'Ut.  If  it  had  ap- 
peared in  |)ii>of  tiiat  th(!le  were  two  notes 
to  whicii  tiie  piolnise  lui;,'iit  liave  applied, 
tiiere  inij,'iil  have  been  a  ditiieiiity  as  to 
exphiinin;,'  this  l)y  parol  testimony.  But 
wlien  tlie  evidenee  is  jjiveii  of  one  nfito 
only,  it  heeomes  |)erfectly  clear  that  the 
plaintitr  has  eomiilieil  with  his  ])art  of  the 
ajjrcemeiit."  Attain.  I'arke,  .F.  :  "  Sup- 
pose, instead  of  'the  promissory  note,' it 
had  Ix'en  'the  ho^^head  of  tohaeeo  in  your 
iwssessiou,'  must  it  have  been  described 
by  marks  and  numbers  T'  Lord  Denman: 
"Or,  '  the  corn  you  sold  my  son,'  must  it 
have  been  shown  what  corn  it  was  ? " 
Parke,  .(.  :  "  Kven  if  the  note  had  Iwen 
fully  deseribeil,  you  mif,'ht  say  that  it  was 
possilile  there  mi;;lit  have  been  another 
note,  and  that  the  contrary  should  huvu 


Ix'cn  shown."  Lord  Denman,  C.  J.  ; 
"  Tiiere  would  be  no  end  to  sueli  a  ioi;rse 
of  objection.  It  mi;,'ht  be  siiid  that  tlin 
j)laiiititf  perhaps  had  another  son,  aiiil 
that  the  letter  diil  not  show  wlial  son 
w;us  meant."  Littledali',  .L :  "1  liiiuk 
there  was  a  sufficient  eoioideration  statcil, 
within  the  statute.  It  is  true  the  litttT 
h'aves  it  uncertain  what  the  note  was,  ami 
whether  it  was  a  imte  of  tlie  taller  urof 
the  son  ;  and  if  it  had  appeared  tli;it  tin  iv 
were  two  notes,  one  i,'iven  by  e;ii:ii,  I  lio 
not  think  parol  evidence  could  hiive  U'l" 
receivecl  to  show  wiiich  was  meant.  So  if 
there  had  l)een  tv.o  noti's  in  (piestion  for 
the  same  sum,  but  of  dill'erent  dates,  lint 
when  uiKm  the  evi<!en(  e  «.nly  one  note  aii- 
pears  to  be  in  i[uestioii,  no  sucli  t  vphiiiii- 
tion  is  necessary.,  and  the  statement  in 
writing  is  ipiite  sullicierit." 

'  1  Hin^.  it. 

«  3  A.  &  E.  3.j5. 


I 


hnviiii,' 


1.11,   C.  J.: 

Iirh  II  I'liui'se 
1,1  lli.it  til" 

|r     snll.     ilinl 
Wli.ll     SDH 

'•  I   ihiiik 

|ti..ii  .>''iti'il. 

til.'  Irttor 

itc  \V;(S,  lU\'\ 
tatli'Turiif 
I  tli;it  thiiv 

r;.,'!l,    I    ilo 
ll;tVi'    Ih'I'll 

iiiit.  S.iif 
|Ui-stinll  I'di' 
.l.itis.  But 
,iii'  wih'  '11'* 

h  ,  vl'lilllil- 
-itcllU'llt    ill 
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ferring  to  tho  contract  expressly,  and  ronouncinji;  it.  The  vendors 
wrote  and  sij^ncd  several  letters,  mentioning  the  property  sold, 
the  names  of  the  parties,  and  some  of  the  conditions  of  sale,  in- 
sisting on  one  of  them  as  curing  the  deft'ct,  and  dcnianding  the 
execution  of  the  contract.  It  was  held,  that  tlujsr  letters  might 
be  connecteil  with  the  particulars  and  conditions  of  sale,  s(»  as  to 
constitute  a  memorandum  in  writing,  binding  the  vendors  under 
the  stiitute,  although  neither  tlie  original  conditions  and  particu- 
lars, nor  the  memorandum  signed  Ijy  the  purchaser,  mentioned,  or 
WHS  signed  l)y,  the  vendors.  The  court,  in  this  case,  alter  i-efer- 
ring  to  the  facts,  said  :  '*  The  Ciises  on  this  subject  ai-e  not  at  first 
sJLilit  uniform;  l)ut,  on  examination,  It  will  be  found  that  they  e.s- 
tiililish  this  principle,  that  where  a  contract  in  writing  or  note;  ex- 
ists which  I'inds  one  party,  any  suhse<pient  note  in  wi'iti'ig,  signed 
by  the  other,  is  suHicieiit  to  bind  him,  provided  it  either  contains 
ill  itself  the  terms  of  the  contract,  or  refers  to  any  writing  which 
contains  them,  lluie  the  letters  of  the  defendants  refer  expressly 
and  distihctiv  to  the  conditions  of  sale,  and  thev  had  in  their 
liuiids,  or  the  liands  of  their  auctioneer,  at  that  very  time,  tho 
cuiiditions  of  sale  signed  by  the  plaintiff,  to  which  reference  is 
imide,so  that  no  parol  evidence  of  any  kind  was  requisite  to  show 
a  contract  binding  l)otli  parties,  except  evidence  of  the  handwrit- 
ing of  each,  which  nmst  be  adduced  in  all  cases."  ^ 

'  In  ilclivfriiif;  tlic  jiid^iiitMit  of  tlie  a  case  of  tlie  puirlmsi!  liy  iln'  ili'fcnilant 
court  ill  lliilu-ll  r.  Iliitcliiiisoii,  3  A.  &  K.  I'niiii  the  plaiiitiU's  ot'  a  (iiiiiiitity  ol'  1iii|>m, 
'iM,  '.'>7\,  Lonl  l)ciiniiiii,  C.  J.,  iiiailt'  tin-  tli>'  incmoiainliiin  named,  as  tju'  siilijcct 
fiilluwiii;,' I'i'vicw  of  till'  autlnnitii's  :  "In  of  tlic  imichaso,  "  :i7  jiockcts  I'lavstftl, 
tlii'.'iisf  <if  Biiyilrll  •('.  Dniinniiinil,  11  Kast,  18:3ti,  Sussex,  at  103,v.  ;  4  ]iM(ki'ts  Stlnie, 
11-^,  Ilic  IkiciIv '.M^'iifdl'y  tlii-ilrfrnilaiit  ilid  Hwkli'V,  at  '.•r.f."  Tlic  ilcfniilanl,  the 
luit  ii'l'iT  to  any  [irosiiuctiis  nr  (iintiai/t.  saino  day  on  wliiili  the  |iiirilia.~.c  ^va^  made, 
In  linhaids  y.  i'oitci',  li  15.  .'(c  C  437,  the  Wfoti'  tlif  i)laiiitill's  as  Inljows  :  "  Please 
Ii'tti'i'  of  till'  Imycr  refiTiiii;,'  to  tlic  invoict,'  to  dolivcr  the  27  jioekets  of  I'lavsteij,  and 
scut  liy  till!  seller  expl■e^^ly  ri'lilldiated  the  the  4  {lOckl'ts  ."felines,  lS3»i,  to  Mi'.  Robert 
ciiiitiact.  In  Cliani|iion  r.  I'liimiiier,  1  Peaisoii  or  hearer  ;  2ii  pockets  of  I'laysted 
11.  i  1*.  X.  It.  •_'.')•_',  a  iiienioiaiidiim  sii^ncd  to  he  forwarded  /icr  first  ship,  and  the  rc- 
liy  the  seller  only  was  held  iiisnilieicnt  to  mainin^  eleven  pockets  y»'c  second  ship." 
iliiMj,'!' even  him,  liecaiise  the  hiiyer's  naini'  It  was  held  that  the  iMcnior;ii;d,ini,  iiide- 
liiil  not  appear  on  it,  ov  on  any  other  paper  pcndi'lit  of  the  letter,  satistied  the  statute; 
t'l  which  it  rehiii'd.      In  Whei'Ier  i>.  Col-      lait,  on   the  i|nestioii  as  to  the  snlliciont 

recognition  of  the  contract  hy  tlie  letter, 
Lord  Ahinger,  C.  IV,  considered  it  a  mat- 
ter of  some  douht,  altlioii).;h  his  in' lination 
was  that  the  reh'rencc  in  the  letter  heiiig 
to  the  only  contract  jirovcd  in  the  case 
was  sullicieut,  and  Bollmid.  li.'s,  opinion 
inclined  the  same  way.  I'.iit  i'arke.  |{., 
s'ln  t'.  .lackson,  3  Taunt.  lt!!>  ;  Allen  c.  said;  "  If  the  (|iiestion  turned  on  the  rc- 
Bi'iiiiet,  -J  B.  &  I'.  233  ;  and  .lackson  v.  cof^iition  by  the  siib.se(|tient  letter,  I  own 
I-')»e,  1  liiiii,'.  i),  show  clearly  that  a  sub-  I  sliouhl  have  had  veiy  consider.ible  doubt 
'•i;'|iiiiit  letter  may  be  a  siillicient  note  to  whether  it  referred  suiliciently  to  the  eon- 
liiiiii  the  writer,  while  the  reipiisites  above  tract;  it  refers  to  the  subject  matter,  but 
iiii'iitioiied  lire  found,  even  where  it  is  not  to  the  sjiecitic  contract."  See  I.obb 
after  a  dispute  has  arisen."  In  .lohnson  v.  .Stanley,  .'>  Q.  B.  074,  where  it  was  held 
V.  Doilgson,  2  JI.  &  .W.  (553,  which  was     that  parol  evidence  was  admissible  un  ler 


Hit,  .M.  &  .\I.  1J3,  the  same  circumstance 
"'■curivil.  namely,  that  the  seUi'r's  name 
ilii]  not  appear  on  the  conditions  of  sale 
si;'ii"d  liy  the  buyer;  and  Lore  Tenterden 
tlioiii^ht  that  the' seller  could  not  sue  ;  but 
till'  c;i>e  was  decided  on  another  ]ioiiit. 
On  the  other  hand,  the  ca.ses  of  .Sannder- 
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COMMENTARIES   ON   SALES. 


[book   IV. 


The  doctrine  in  the  matter  was  laid  down  generally  by  Lord 
Cranworth,  L.  C,  in  Ridgway  v.  Wharton,^  that  if  there  is  an  agree- 
ment to  do  something,  not  expressed  on  the  face  of  the  agreement 
signed,  that  something  which  is  to  be  done  being  included  in  some 
other  writing,  parol  evidence  may  be  admitted  to  show  what  that 
writing  is,  so  tliat  the  two  taken  together  may  constitute  a  bind- 
ing agreement  within  the  Statute  of  Frauds.'^     While  tlie  correct- 


..V 


I    k 


11.1 
M 

I'  ■    ! 


H' 


6  Geo.  4,  c.  If),  §  131,  to  show  the  amount 
of  an  .account,  the  ccrtiticateJ  baukruiit 
having  given  a  written  promise  to  pay 
"  the  amount  of  Mr.  Stanley's  account." 
In  Jacob  V.  Kirk,  2  M.  &  Hob.  221,  tho 
defendant  bought  from  tiie  plaintiff  a  quan- 
tity of  cigars,  on  July  3,  and  signed,  and 
gave  to  the  ])laintiir,  the  following  niemo- 
randnm  :  "  Mr.  Kirk,  6  doz.  King's,  6 
doz.  Queen's,  at  25s.  per  lb.  ;  2  doz.  others 
at  20s.  per  lb.  ;  to  Unssr.ll  Street,  Man- 
chaster.''  The  plaintilf's  name  not  appear- 
ing in  the  memorandum,  in  an  action,  for 
the  price  of  the  cigars  the  plaintilf  relied, 
to  supply  the  defect  in  the  memorandum, 
upon  a  letter  written  by  tho  defendant  to 
the  plaintitf  in  August  following,  stating 
that  he  had  reciived  a  letter  from  tho 
plaintitr,  "that  he  was  .surprised  at  the 
plaintilf's  exjiecting  him  to  accept  the  ci- 
gars, which,  instead  of  having  been  sent 
in  nine  or  ten  ilays,  had  not  arrived  in 
Manchtst.cr  till  tlie  luth  of  August ; "  that 
he  therefore  .should  not  think  of  accepting 
them,  and  referred  the  plaiutilf  to  his,  the 
defendant's  solicitor.  N'o  reference  was 
made  in  the  lettei  to  the  memorandum. 
On  the  trial,  before  Parke,  B.,  it  was  held 
that  the  objection  of  the  statute  of  Irauds 
was  fatal  ;  Parke,  B.,  saying  :  "  JMy  opin- 
ion is,  that  the  letter  ought  clearly- to  re- 
fer to  tho  memorandum  ;  and  that  the 
whole  mischief  intended  to  bo  guarded 
against  by  the  statute  would  bo  incurred 
if  verbal  evidence  were  ailniitted  to  show 
that  tho  documents  must  necessarily  be 
presumed  to  rel'ei  to  each  other."  Tho 
defendant  having  obtained  a  verdict  on 
the  issue  as  to  the  non-delivery  of  the 
cigars  within  a  reasonalile  time,  also,  by 
direction  of  Parke,  B.,  took  a  verdict  on 
the  plea  of  the  statute.  See  Peek  v. 
North  Stallbrdshire  Ily.  Co.,  10  H.  L. 
Cas.  473,  5tJ8  ct  srq.,  as  to  the  application 
of  the  same  |)rinciple  to  a  contract  limit- 
ing tho  liability  of  a  railwav  company 
under  17  &  18  "Vic,  c.  31,  §  7. 

In  McDonald  i.  l.ongliottom,  5  Jur. 
N.  s.  1102  ;  1  K.  &  K.  Mil,  1)87  ;  a  conver- 
sation between  tiiie  of  the  plaintilfsand  tho 
defendant's  agent  took  plaice  with  reference 
to  a  (juantity  of  wool,  which  tho  plaintill's 
offered  for  sale  to  the  defendant.  Subse- 
quently the  defendant's    agent  wrote   to 


the  plaintiffs  making  them  an  offer  for 
their  wool,  speaking  of  it  as  "  your  wool." 
The  plaintiffs  accepted  the  offer.  Tln' 
court  held  that,  for  the  purpose  of  identi- 
fying the  subject  of  the  contract,  and  to 
show  what  was  meant  by  "  your  wool," 
parol  evidence  was  adnussible  of  the  cun- 
versation  which  had  taken  jilace  prior  to 
the  letters  having  been  written.  Lord 
(.'ampbell,  C.  J.,  said  :  "  An  offer  of  lij.v. 
per  stone  for  'your  wool,'  to  be  delivercil 
in  Liverpool,  was  made  to  the  j)laiiitifl's, 
and  that  offer  was  accepted  by  them  ;  and 
that  contract  was  in  writing.  I  am  of 
opinion  that  where  there  is  a  contract  for 
the  sale  of  a  specific  suliject,  ]iarol  evidence 
may  bo  received  to  show  what  the  nature 
of  that  subject  was  ;  and  for  that  |)urp(),se 
any  fact  may  1)0  proved  which  was  within 
the  knowledge  of  botli  parties  at  the  time 
the  contract  was  made.  In  this  case  it 
was  proposed  to  prove  the  conversation 
between  one  of  the  jilaintitl's  and  Stewart, 
the  agent  of  the  defendant,  in  wiiicli  it 
was  mentioned  that  tho  defendant  hud 
wool  coming  from  his  own  flock,  and  that 
it  was  to  be  disposed  of,  and  also  that  he 
had  contiaeted  for  tho  purcha.se  of  other 
wool  ;  and  with  this  knowledge  the  con- 
tract is  made.  There  w..s  an  offer  to  the 
])laintiffs  to  buy  'your  wool,'  and  tliat 
offer  was  accepted  ;  that  specific  subject- 
matter  is  to  be  sold  at  lO.s.  per  stone,  to 
be  delivered  at  Liverpool.  There  is  no 
difficulty  in  admitting  in  evidence  what 
pa.ssed  between  the  plaintiffs  and  the  le- 
fondant's  agent  before  tho  letter  was  w  it- 
ten.  It  does  not  add  to  or  vary  the 
written  contract,  and  it  is  no  part  of  the 
contract,  but  enables  us  to  .^jay  what  the 
contract  refers  to."  See  Sari  v.  Bourdil- 
Ion,  1  C.  B.  \.  .s.  188  ;  Smith  v.  Jeflivys, 
15  M.  &  \V.  5(51  ;  Sotilichos  v.  Keini.,  'i 
Ex.  10;")  ;  Panford  v.  Haikes,  1  Mer.  litfi, 
6.')3  ;  Humphrey  v.  Dale,  7  I'll.  &  lil.  '161, 
275  ;  3  Jur.  N.  .s.  213,  215  ;  5  Jur.  n.  s. 
191  ;  Vandonburgh  r.  .Spooner,  L.  It.  1 
Kx.  316  ;  Spicer  v.  t'ooper,  1  Q.  B.  424 ; 
Williams  v.  Lake,  2  E.  &  K.  349. 

16  11.  L.  ('as.  238,  257. 

'■*  The  dilliculty  in  ajiplyin,.  this  ruk' 
is  shown  by  the  case  of  Kidsjway  v.  Whiir- 
ton,  6  H.  L.  Van.  238,  itself.  In  this 
case  it  was  first  held  by  Vice-Chancellor 
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ncss  of  this  proposition  was  conceded  by  the  other  Law  Lords 
sitting  in  Ridgway  v.  Wharton,  it  is  evident  that  groat  differences 


StUiirt  tliiit  tliL'  corresiioiiJeiice  between 
tliu  jilaiiitilF  and  tliu  (loremlaiit's  agent, 
couneeted  with  written  instructions,  set- 
ting i'ortli  tlie  terms  of  a  lease,  sliowed  a 
contiact  between  the  iiarties,  and  took 
the  case  out  of  the  statute.  On  apjical, 
tliis  decision  was  reversed  by  Lord  Crau- 
worth,  L.  C.  (liidgwav  v.  Wharton,  3 
])('  G.  M.  &  G.  tj77),  who  held  that  the 
facts  showed  a  contract  agreed  upon  be- 
tween the  plaintiir  and  the  defendant's 
agent ;  but  that  there  was  not  a  sulheient 
note  in  writing  to  satisfy  the  statute. 
But  the  bill  was  dismissed  without  costs. 
On  appeal  to  the  House  of  Lords  (Hidg- 
way  V.  Wharton,  6  H.  L.  t'as.  238)  Lord 
Cianworth  entirely  changed  his  opinion, 
and  held,  on  the  authority  of  Allen  & 
Hennct,  3  Taunt.  1()9,  and  Dobell  v. 
Hutchinson,  3  A.  &  E.  3.55,  that  if  the 
facts  showed  a  contract,  there  was  sulli- 
cient  memoranda  of  it  to  take  the  ease 
out  of  the  statute  ;  b)it  that  the  facts 
neither  made  out  an  agency  in  the  party 
signing  for  the  defendant,  nor,  assuming 
such  agenc}%  did  they  make  out  a  con- 
tract. Lord  St.  Leonards,  however,  de- 
livered a  masterly  judgment,  agreeing  with 
Lord  Cranworth,  Lord  Brougham,  and 
l.oi'd  Wenslcydale,  that,  assuming  the 
agency  and  that  there  was  a  contract,  the 
eviilen(!e  was  sufiieient  to  satisfy  the  stat- 
ute; but,  against  the  prevailing  view, 
Loril  St.  Leonunis  expressed  a  very  strong 
opinion  that  the  agency  was  established, 
and  that  the  terms  of  a  concluded  con- 
tract had  been  agreed  upon  between  the 
parties.  Lord  Brougham  was  of  the  opin- 
ion that  the  agency  was  not  made  out, 
but  had  more  doubt  whether,  assuming 
the  agency,  the  writings  did  not,  in  ellect, 
show  a  concluded  agreement.  Lord  Wens- 
leyilale  lield  witli  Lord  Crainvorth,  in  his 
changed  opinion,  on  all  three  grounds, 
but  rested  his  view  largely  on  the  fact  that 
as  the  correspondence,  to  fix  the  signing, 
had  reference  to  instructions  for  a  lease, 
which  instructions  might  be  departed  from 
or  added  to  in  juvparing  the  lease  itself ; 
therefore  the  instructions,  assuming  them 
to  have  been  agreed  upon  between  the 
jiartii's,  with  the  corresjiondence,  did  not 
show  a  contract  between  Jie  parties.  As 
tl'.e  gist  of  Lord  St.  Leonards'  very  alile 
decision  is,  that  tin;  instructions  emtioilied 
all  the  terms  which  the  jmrties  had  agreed 
to,  and  showed  a  completed  contract,  it  is 
more  than  doubtful  vhether  tiie  reasoinng 
of  Lord  St.  Leonards  is,  on  that  point, 
met  by  the  view  of  Lord  Wensleyilale  and 
the  ground  on  which  it  is  based.  If  .so, 
then  the  cases  which  have  decided  that 


signed  instructions  for  a  lease,  setting  out 
the  essential  terms  of  a  lease,  may  clearly 
be  treated  as  an  agreement  for  a  lease,  and 
satisfy  the  statute  of  frauds,  are  over- 
thrown ;  which  we  scarcely  think  is  the 
case.  See  Verlandm'  v.  ('odd,  Tur.  & 
Uuss.  352  ;  Western  v.  IJussidl,  3  Ves.  & 

B.  187:  Tlionias  v.  Dering,  1  Keen,  729  ; 
Gibbins  v.  The  Board  of  the  Metropolitan 
Asylum,  11  Beav.  1. 

'i'he  majority  of  the  Law  Lords  sitting 
in  Ridgway  ,v.  Wharton,  <5  H.  L.  Cas. 
238,  rested  their  view  largely,  as  to 
whether  there  was  an  agreement  con- 
cluded ujjon  between  the  paities,  on  the 
o])inion  of  Lord  liedesdale,  m  C'linan  v. 
Cooke,  1  Sch.  &  Lef.  22,  33,  of  the  de- 
cision of  Lord  Thurlow,  in  Tawney  v. 
Crowther,  3  Br.  Ch.  Ca.s.  161,  318.  Lord 
Redesdale,  in  e.x])ressing  (loubt  as  to 
whether  Tawney  v.  Crowther  was  well 
decided,  intimated  that  Lord  Thurlow 
was  himself  in  doubt  as  to  his  decision, 
and  that  he  had  manifested  tliis  doubt  by 
allowing  the  defendant  his  costs,  although 
he  had  been  decided  to  be  in  the  wrong. 
Lord  liedesdale  seems  to  have  been  in  error 
on  both  points.  The  case  came  up  first  in 
July  17U0,  when  Lord  Thurlow  overruled 
the  plea  of  the  Statute  of  Frauds,  holding 
that  a  letter  signed  by  the  defendant,  in 
answer  to  one  from  the  plaiutilfs  attorney, 
wishing  "the  agreement  to  be  signed," 
.sulficiently  lefeired  to  the  agreement  which 
had  been  iircjiared.  and  which  renuuned  in 
the  defendant's  custody.  The  ((uesticui 
came  up  a  year  later  on  the  hearing,  when 
Lord  Thurlow  )u)t  only  adhered  to  his  pre- 
viotis  decision,  but,  according  to  the  report 
of  the  cas(^  in  3  Br.  th.  t'as.  Z19  ct  srq., 
gave  excellent  reasons  for  doing  so,  and, 
we  think,  lai<l  down  principles  of  law  of 
undoubted  soundness.  See  supra,  p.  628 
n.  On  the  (picstiun  of  costs,  too.  Lord 
Kedesdale  seems  to  have  been  in  error, 
and  was  probably  misled  I  y  the  fact,  that, 
in  Tawney  v.  Crowther,  there  were  two 
defendants,  Crowthei',  and  the  jilaintitr's 
own  attorney,  one  Morrell  ;  to  the  latter 
of  whom,  and  not  to  the  wrong-doer, 
Crowther,  were  costs 
ney  V.  Crowtlier  and 
Cas.  161,  and  Koistcir 
following   Tawney  v. 

C.  161,  318.  See  Mr.  liovenden's  note  to 
Forster  v.  Hale,  3  Ves.  713,  intinuiting 
that  as,  contrary  to  the  opinion  of  Lord 
Heilesdale,  costs  were  not  given  to  the 
wrong-doing  defendant,  in  'I'tiwiiev  v. 
Crowther,  3  Br.  C.  C.  318,  "  Lord  Redes- 
dale's  inference,  that  Lord  Thurlow  felt 
diffident  of  Ids  opinion  in  that  case,  must 


allowed.  See  Taw- 
anothei,  3  Br.  Ch. 
Hale,  3  Ves.  696, 
Crowther,   3  Br.  C. 
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will  arise  in  its  application  in  doubtful  cases.    As  will  be  seen  by 
the  cases  we  have  stated  the  doubt  generally  arises  from  the  uu- 


fall,  together  witli  the  premises  upon  which 
it  was  Imilt." 

Lord  St.  Leonards)  in  llidgway  v. 
Wharton,  6  II.  L.  Cas.  at  p.  293,  ex- 
pressed the  opinion,  witli  reference  to  the 
language  of  the  defendant  in  his  letter  to 
the  j)laintiirs  attorno)',  in  Tauney  v. 
Crowther,  3  Br.  C.  C.  ItJl,  318,  that 
"one  man  might  think  that  those  words 
were  sulHeient,  and  another  man  might 
think  they  were  not."  While  this,  as 
well  as  the  prinei[)al  case  we  have  been 
considering,  shows  how  dilFicult  the  appli- 
cation of  the  law  on  this  subject  often  is, 
we  are  of  the  opinion  that  the  con- 
struction put  by  Lord  Thurlow  in  Tawney 
V.  I'rowther,  8  Hr.  C.  C.  161,  318,  in  the 
light  of  the  surrounding  circumstances,  is 
mu(!h  more  reasonable  than  that  of  Lord 
Redcsdale,  on  the  same  language,  in  liis 
conunents  on  it  in  Clinan  v.  Cooke,  1  Sch. 
&  Lcf.  at  p.  31.  On  the  question  of  costs, 
it  is  noteworthy  that  in  llidgway  v. 
Wharton,  3  Do  \i.  M.  &  G.  677  ;  6  H.  L. 
Cas.  238,  although  the  decision  of  Vice- 
Chancellor  Stuart  was  reversed,  and  al- 
though the  ap|>eal  to  the  House  of  Lords 
was  dismissi'il,  both  the  reversal  of  the  de- 
cree and  the  dismissal  of  the  appeal  were 
without  costs. 

A  contrariety  of  opinion  similar  to  that 
which  charaitiuizes  lUdgway  v.  Wharton, 
3  De  G.  M.  &  G.  677  ;  6  II.  L.  Cas.  238, 
is  also  to  be  found,  on  the  sanx;  subject, 
in  Fitzniaurice  v.  Bayley,  6  E.  &  B.  868  ; 
8  E.  &  B.  661  ;  9  ILL.  Cas.  78.  In  this 
latter  (.'ase,  there  was  a  complete  accord  in 
opinion  as  to  the  doctrine  applicable  to  the 
case,  that,  if  there  be  an  agreement  in 
writing  between  the  parties  it  is  not  ne- 
cessary that  it  should  be  in  one  paper,  but 
that  it  may  be  collected  from  many,  pro- 
vided they  are  connected  by  internal  evi- 
dence. The  oi)inioM  which  ultimately 
prevailed,  although  not  with  perfect 
unanimity  (Lord  Campbell  and  Wight- 
man,  J.,  being  of  a  dillerent  opinion  from 
the  majority),  was,  that  the  writings  did 
not  show  a  completed  contract.  The 
ground  taken  in  this  case  would  seem  to 
be  more  leasonable  than  in  that  of  llidg- 
way V.  Wharton,  as  in  this  latter  case 
the  effect  of  the  decision  was,  that  al- 
though all  the  essential  terms  of  the 
contract  were  stated  in  the  writings,  — 
letters  and  instructions,  — yet  that  as,  in 
preparing  the  formal  contract  under  the 
instructions,  the  instructions  might  possi- 
bly be  departed  from,  and  new  terms  be 
added,  therefore  the  writings  did  not  show 
a  completed  contract.    But  iu  Fitzrnaurice 


V.  Bayley,  9  H.  L.  Cas.  78,  the  more  tena- 
ble ground,  in  principle,  was  taken,  that 
the  writings  did  not  show  all  the  essentials 
jf  the  contract,  the  witings  being  silent 
as  to  an  absolutely  necessary  ingredient  to 
make  a  contract  with  reference  to  one  of 
the  subjects  of  the  negotiations  Ix^tweeii 
the  parties.  See  Hammersley  v.  De  Biel, 
12  CI.  &  F.  45. 

In  Shijipey  v.  Dcnnison,  .'i  Esp.  IflO, 
where  a  party  had  entered  into  a  parol 
agreement  for  a  lease,  and  a  draft  of  it  was 
l)repared,  Lord  Ellenborough  held,  that 
though  the  agreement  was  void  under  the 
statute,  yet  by  an  indorsement  on  tlie 
draft,  where  the  party  iu  elfect  said,  tliat 
he  was  unable  to  perform  the  agreement, 
the  agreement  was  sulhciently  proved  to 
satisfy  the  statute. 

In  Morris  v.  Wilson,  5  Jur.  n.  s.  168, 
where  there  was  a  memorandum  in  writing 
which  was  referred  to  in  another  memor- 
andum, the  latter  of  which  was  signed  by 
the  i>arty  to  be  charged,  the  two  combined 
making  a  contract ;  it  was  held  that  parol 
eridence  was  .admissible  to  identify  the 
first  memorandum  .as  that  which  was  re- 
ferred to  by  the  i)arty  to  be  charged.  And 
see  Shortrede  v.  Cheek,  1  A.  &  E.  57  ; 
Warner  v.  Wellington,  3  Drew.  523  ;  Ja- 
cobs V.  Kirk,  2  Moo.  &  R.  221  ;  Smith  v. 
Surman,  9  B.  &  C.  569 ;  Hodges  v.  Hors- 
fall,  1  Ku.ss.  &  M.  116. 

Where  a  letter  was  written,  signed  by 
the  defendant,  in  which  he  says  :  "  I  have 
this  day  sold  the  house,  &e.,  in  New[)ort, 
to  O.  (the  plaintitf),  for  1000  giuneas,  the 
money  to  be  paid  as  soon  as  the  deeds  can 
be  had  from  D.,"  it  was  held,  on  the  doc- 
trine id  cerium  cut  quod  ccrfum  rcddi  potest, 
that  the  deed  referred  to  could  be  looked 
to  for  the  ])ur[)ose  of  identifving  the  house. 
Owen  V.  Tiiomas,  3  .My.  &  K.  353. 

In  Jones  u.  The  Victoria  (iraving  Dock 
Co.,  2  Q.  B.  Div.  314,  when;  a  draft  agree- 
ment, and  a  pajier  modifying  it,  were 
agreed  upon  between  thi^  jiarties,  ami  a 
resolution  entered  on  the  minutes  of  the 
defendants,  the  parties  to  be  charged,  was 
signed  by  the  defendants'  chairman  for  the 
purpose  of  verifying  the  accuracy  of  the 
entry,  the  entry  stating  that  the  agreeiiieiit 
v.as  as  in  the  draft  and  in  the  pa]ier  nmili- 
fying  it;  it  was  held,  in  an  action  to  enloree 
the  contract  against  the  defendants,  that 
the  statute  was  satisfied,  although  it  was 
the  intention  of  the  defendants  that  the 
contract  as  agreed  u[)on  should  iiave  been 
afterwards  duly  engrossed  and  cxecuteil ; 
and,  following  Ridgway  v.  Wharton,  6  H. 
L.  Cas.  238,  that  parol  evidence  was  ad- 
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certainty  existing  whether  in  the  particular  case  the  documents 
are  sufficiently  connected  by  internal  reference  to  amount  to  the 
siguing  of  a  memorandum  to  satisfy  the  statute,  the  function  of 
the  parol  evidence  being  merely  to  identify  the  papers  referred  to 
and  relied  upon  for  that  purpose.'^ 


iiiissible  to  idi'iitify  the  draft  agreement, 
and  the  jiaper  iiiodil'yiiig  it. 

In  Broj,'deii  v.  Metropolitan  Ily.  Co., 
L.  U.  2  App.  Cas.  6ti6,  672,  where  the 
(Hiestion  eaiiie  up  analogous  to  that  which 
was  di'cidud  in  Dunlopi'.  Iliggins,  1  H.  L. 
fiis.  3.S  ;  in  llidguay  v.  Wharton,  G  H.  L. 
Cas.  238,  and  in  kindred  ca.ses.  Lord 
Cairns,  L.  C,  said  :  "There  are  no  cases 
upon  which  dill'erence  of  opinion  may 
more  readily  be  entertained,  or  which  are 
always  more  embarrassing  to  dispose  of, 
than  eases  where  the  court  has  to  decide 
whether  or  not,  having  regard  to  letters 
and  documents  which  have  not  assumed 
the  comiilete  and  formal  shape  of  executed 
and  solemn  agreements,  a  contraot  has  been 
really  constitutcMl  between  the  parties. 
Hut,  on  the  other  hand,  there  is  no  prin- 
ciple of  law  better  established  than  this, 
that  even  although  parties  may  intend  to 
have  their  agreement  expressed  in  the 
most  solemn  and  com[ilete  form  that 
conveyancers  and  solicitors  are  able  to 
|)rcpare,  atill  there  may  be  a  consensus 
between  the  parties  far  short  of  a  comjilete 
mode  of  expressing  it,  and  that  consensus 
may  be  discovered  from  letters  or  other 
documents,  I  nu-an  imperfect  and  incon- 
]ilete  as  regards  form."  In  this  case  the 
facts  were  that  the  appellants  had  for 
some  years  supplied  tiie  respondents  with 
coals.  At  last  it  was  suggested  by  the 
appellants  that  a  contract  should  be  en- 
tered into  between  them.  After  their 
a!,'('Uts  had  met  together,  the  terms  of 
ai^reement  were  drawn  up  by  the  agents 
of  the  respondents  and  .sent  to  the  appel- 
lants, who  filled  up  certain  parts  of  it 
which  had  iieen  left  in  blank,  and  intro- 
(lncc(l  the  niime  of  the  gentleman  who 
was  to  act  as  arbitrator  in  case  of  ililferen- 
cc?  between  the  i)arlie.s,  wrote  "apjiroved" 
at  the  end  of  the  paper,  and  signed  it. 
The  aiijiellants'  agent  sent  back  the  paper 
to  the  agent  of  the  respondents,  who  jait 
it  in  his  desk,  and  nothing  further  was 
done  in  the  way  of  a  formal  execution  of 
it.  liotli  parties  for  some  time  acte<l  in 
accordance  with  the  arrangements  Tiien- 
tioned  in  the  paper  ;  coals  were  sui)iilied 
and  payments  made  as  therein  stated,  and 
when  some  comjdaints  of  inexactness  in 
the  su|iply  of  coals,  according  to  the  terms 
stated  in  the  paper,  were  made  by  the  re- 
spondents, there  were  ex]ilanations  and 
excuses  given  to  tlie  appellants,  and  tha 


"  contract "  was  mentioned  in  the  corres- 
])ondencc,  and  matters  went  as  before ; 
until,  (inally,  diliicultics  having  arisen,  the 
appellants  declined  to  continue  the  supply 
of  coals.  In  an  action  for  damages  for  breach 
of  the  contract,  the  House  of  Lords  held, 
atlirming  the  judgment  of  the  Common 
Pleas  and  the  Court  of  Appeal,  that  there 
was  a  contract  fjr  the  coals,  acted  on 
by  both  ]iarties,  wf  ich  was  binding,  even 
though  they  might  have  intended  to  have 
executed  a  more  formal  agreement. 

^  The  qnestion  as  to  the  a<lmissibility 
of  parol  evidence  to  connect  papers  has 
often  ari.sen  in  connection  with  ti-stamen- 
tary  instruments,  where  the  ((Uestion  has 
been  whether  the  reference  has  been  such 
as  to  admit  of  the  paper  referred  to  being 
received  for  probate  as  a  jiart  of  the  will. 
See  In  the  (ioods  of  Suiuhirland,  L.  I!.  1 
Pr.  &  Div.  199.  In  this  ca.se  the  prin- 
cii)le  was  acted  on  that  was  thus  laid 
down  by  the  Judicial  Committee  of  the 
Privy  Council  in  Allen  v.  Aladdock,  H 
Moo.  P.  C.  at  p.  454  :  "A  reference  to  a 
will  may  be  in  such  terms  as  to  exclude 
I>arol  testimony,  as  where  it  is  to  jiapers 
not  yet  written,  or  where  the  description 
is  so  vague  as  to  be  iiica]iable  of  being 
applied  to  any  instrument  in  part'ciilar, 
but  the  authorities  seem  clearly  to  estab- 
lish that  where  there  is  a  reference  to  any 
written  document  described  as  then  ex- 
isting, in  such  terms  that  it  is  capalile  of 
being  ascertained,  jiarol  evidem  e  is  ad- 
missible to  ascertain  it."  'i'he  opinion  of 
Lord  Eldon,  in  Smart  r.  I'rujcan,  (i  \'es. 
56."),  is  to  the  same  eli'cct,  namely,  that  a 
testamentary  pa]icr  duly  executed,  in  an- 
other, niUbt  refer  to  it  as  a  written  docu- 
ment then  existing,  in  such  terms  that  it 
may  be  ascertained.  The  lidldiiig  of  .Sir 
C.  ('re.sswell,  in  Von  Straubeiizee  c.  iMiuk, 
3  .Sw,  &  Tr.  ti,  12,  is  to  the  same  etfect. 
And  see  Sandford  v.  Vaugiian,  1  I'billim. 
39,  128;  Harvey  v.  liagshaw.  2  Pliillim. 
48  ;  Masternmn  i-.  Maberly,  2  liiig^.  2;!.'); 
Smith  V.  Attersoll,  1  Russ".  litu;  ;  Milledge 
!•.  Laman,  4  Desaus.  (S.  C.)  &S-\. 

In  a  case  wlien^  it  was  claimed  that 
memoranda  of  instructions  given  by  a  tes- 
tator to  a  clerk,  who  wrote  them  down, 
and  wliich  were  referred  to  by  the  testator 
in  his  will,  should  be  received  as  part  of 
the  will.  Sir  J.  P.  Wilde  refused  to  grant 
probate  of  the  notes  of  instructions,  on 
the  ground  that  before  the  court  can  make 
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Suit  was  brought  by  the  plaintiffs  to  recover  the  price  of  300 
bales  of  brown,  and  100  cases  of  blue  drills  wliicli  they  had  previ- 
ously sold  to  the  defendant.  The  contract  for  the  purchas(i  was 
made  with  the  plaintiff's  agents,  M,  &  S.,  in  Boston,  on  September 
19.  The  following  memorandum  was  made  out,  and  signed  by 
M.  and  l)y  the  defendant :  "Sept.  19,  W.  W.  Goddard,  12  mos. 
300  bales  S.  F.  drills,  7J;  100  cases  blue  do.,  8|.  Credit  to 
commence  when  ship  sails — not  after  Dec.  1;  delivered  free 
of  charge  for  truckage.  The  blues,  if  color  satisfactory  to  pm 
chasers.  II.  M.  Mason,  W.  W.  Goddard."  A  bill  of  parcels  was 
made  out  under  date  of  September  30,  stating  the  purchase  of 
the  goods  by  the  defendant,  carrying  out  prices  and  footing  up 
the  amount  at  i$18,5G5.03,  also  the  terms  of  payment,  —  noto 
at  twelve  months,  payable  to  the  treasurer  of  the  ])laintiffs. 
This  was  forwarded  to  the  defendant  on  October  11,  and,  utter 
its  receipt,  in  pursuance  of  an  order  from  him,  the  300  bales 
were  sent  from  their  establishment  at  Salmon  Falls,  bv  the  rail- 
road,  and  arrived  at  the  depot  in  Boston  on  October  30,  of  which 
notice  was  given  to  the  defendant  on  the  same  day,  and  a  deliv- 
ery tendered.  He  requested  that  the  goods  should  not  be  sent 
to  his  warehouse,  or  place  of  delivery,  for  the  reason,  as  it  subse- 
quently ai)pcared,that  he  had  no  room  for  storage.  The  agents  of 
the  plaintiri's  the  next  day  renewed  the  tender  of  delivery,  Ijy  let- 
ter, adiliug  that  the  goods  remained  at  the  depot  at  the  defendant's 
risk  and  subject  to  storage  ;  to  which  no  answer  was  returned. 
On  the  night  of  November  4,  the  railway  depot  was  consumed, 
and,  with  it,  the  300  bales  of  goods.  The  defendant  having  re- 
fused to  give  the  twelve  months'  note,  suit  was  brought.  The  Su- 
preme Court  of  the  United  States  held,^  Catron  and  Curtis,  JJ., 
dissenting,  and  Daniel,  J.,  as  to  the  Statute  of  Frauds,  assenting, 
that  the  plaintiffs  were  entitled  to  recover.     The  court  held  tiiat 


a  grant  of  probiite  it  must  be  satisfied  that 
at  tlip  tiiiK!  the  testator  signed  the  will  he 
intended  to  refer  distinctly  to  some  docu- 
ment in  existence  of  which  lie  had  cog- 
nizance, and  that  ho  gave  it  a  definition 
by  which  thi;  court  is  able  to  identify  it. 
In  th^  Goods  of  I'ascall,  L.  K.  1  Pr.  & 
Div.  60().  Where  in  a  will  there  was  a 
reference  by  the  testator  to  a  paper  "left 
by  ine  and  aihxed  to  this  my  will,"  and 
there  was,  in  fact,  no  paper  affixed  to  the 
will,  but  a  paper  was  produced  for  probate 
which  had  been  attached  by  the  testator 
to  a  previous  will.  Lord  Penzance  refused 
probate  of  tlie  ])aper,  on  the  gronnd  that 
It  was  not  within  the  description,  as  it 
was  not  affixed  to  the  will,  and,  therefore, 
was  not  identified.  In  the  Goods  of  Gill, 
L.  R.  2  Pr.  &  Div.  6.     See  In  the  Goods 


of  Duff,  4  N.  of  Cas.  474  ;  In  the  OooJ-i 
of  Stewart,  3  Sw.  &  Tr.  102. 

But  in  the  case  of  In  the  Goods  oi' 
Mercer,  L.  R.  2  Pr.  &  Div.  !)1,  wlu'ic  tlie 
testator  had  executed  a  will  in  Iinli.i, 
which  he  had  left  there,  depositi'il  in  a 
bank,  and  then  in  Kngland  Lxi-tiiti'ii  a 
Codicil  to  his  will,  conth'niing  it  in  all  par- 
ticulars except  as  altereil  by  the  codicil, 
and  subsequently  handed  a  copy  of  tlic 
will  to  one  of  his  executors,  ideutiticd  liy 
a  memorandum  at  its  foot,  signed  by  the 
testator,  as  the  copy  referred  to  in  the 
codicil,  Lord  Penzance  held  that  the  copy 
of  the  will  was  sufficiently  referred  to  in 
the  codicil  to  identify  it  with  certainty, 
and  probate  of  it  was  grunted. 

1  Salmon  Falls  Mauuf.  Co.  v.  Goddard, 
14  How.  446. 


)0K  IV. 

of  300 
I  previ- 
180  was 
)teinbcr 
;ncd  by 
L2  inos. 
•edit  to 
•od  free 
to  pu! 
eels  was 
^luisc  of 
oting  up 
,  —  noto 
laiutiffs. 
ud,  al'tor 

00  bales 
the  rail- 
of  which 

1  a  deliv- 
t  be  sent 

it  subse- 
ageuts  of 

[y.  ^'y  ict- 

fendanfs 

returneil. 

nsumetl, 

iving  re- 

Tlic  Su- 

jirtis,  JJ., 
sseiiting, 
held  that 

III  the  fioiH^ 

|o    (^lOOlls    01 
wlll'Vl'  tlic 

in    liiili.i. 
Iinsitt'il  in  a 

t'XI'l'Utl'il   it 

It  in  iill  ini- 
It  ho  codicil, 
li)i)V  cf  the 
llcutiticd  by 
[rnt'il  by  tlie 
to  in  the 
it  the  copy 
I'en'cd  to  in 
1  certainty. 

L.  Goddard, 


PART  IX.]      THE   ESSENTIAL   REQUISITES  OP  THE   MEMORANDUM.      655 

parol  evidence  was  admissible  to  show  that  M.  signed  the  memor- 
andum as  agent  for  the  plaintiffs,  as  well  as  to  show  the  moaning 
of  "12  mos.,"  and  of  "7J  and  8| ;"  and,  that,  altliougii,  there 
might  be  some  obscurity  in  the  terms  of  the  memorandum,  and 
intrinsic  difficulty  in  a  proper  understanding  of  them,  it  was  com- 
petent, under  the  circumstances  of  the  case,  to  refer  to  the  bill  of 
parcels  delivered,  for  the  purpose  of  explanation,  —  tiie  bill  of 
parcels  having  been  made  out  by  the  seller,  containing  his  under- 
standing of  the  terras  and  meaning  of  the  contract,  and  having 
been  received  and  acquiesced  in  by  the  buyer.  Wo  see  no  ground 
for  questioning  the  correctness  of  this  decision,  nor  of  any  of  the 
reasoning  which  it  contains;  notwithstanding  some  question  has 
been  raised  as  to  the  latter,  by  a  learned  American  jurist.  We 
think,  that,  on  both  of  the  main  grounds  on  which  the  contract 
was  sustained,  other  well-decided  cases,  both  in  the  United  States 
and  England,  establish  the  same  principles  as  those  which  were 
acted  upon  in  this  case. 

The  case  of  Peirce  v.  Corf  ^  was  an  action  against  an  auctioneer 
for  negligence.  The  facts  were  that  the  plaintiff  sent  his  horse  to 
the  defendant  for  sale  at  auction.  In  a  catalogue  for  the  sale  pre- 
pared and  circulated  by  the  defendant,  the  plaintiff's  horse  was 
described,  and  was  numbered  "  Lot  49."  The  conditions  of  the 
sale  were  printed  on  the  catalogue ;  the  catalogue  and  the  condi- 
tions forming  one  document.  In  the  defendant's  sales  ledger,  the 
plaintiff's  horse  was  also  entered  with  a  description,  and  as  "Lot 
49;"  but  neither  the  catalogue  nor  the  conditions  of  sale  were  an- 
nexed or  affixed  to  the  sales  ledger,  nor  were  referred  to  therein, 
but  the  defendant  during  the  sale  held  in  his  hand  a  catalogue 
with  the  conditions  of  sale.  The  horse  was  knocked  down  to  one 
M.,  for  thirty-three  guineas,  and  the  price  and  the  purchaser's 
name  were  set  down  by  the  auctioneer's  clerk,  in  the  sales  ledger. 
M.,  having  taken  the  horse  for  a  test,  declined  to  keep  it,  and  re- 
turned it  with  the  following  note,  signed  by  him :  "  1  return  the 
jrrey  mare,  lot  49,  bought  at  your  sale  this  day,  as  not  being  steady 
in  harness  as  warranted."  M.  refusing  to  take  delivery  and  pay 
for  the  mare,  on  a  resale  by  the  plaintiff,  after  notice,  for  a  less 
sum,  the  ])laintiff  sued  M.  for  damages,  and  was  nonsuited.  The 
plaintiff  then  brought  this  action  in  the  County  Court,  and  the 
judge  being  of  opinion  that  there  was  no  proof  of  a  sufiicient  con- 
nection, by  reference  or  otherwise,  between  the  conditions  of  sale 
and  the  entries  in  the  sales  ledger,  gave  judgment  for  the  plain- 
tiff. On  appeal  to  the  Court  of  Queen's  Bench,  the  judgment  was 
affirmed,  i.  3  court  nolding  that,  although  M.'s  letter  might  be 

1  L.  R.  9  Q.  B.  210. 
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connected  with  the  catalogue  and  the  conditions,  but  not  with 
the  sales  ledger,  as  neither  of  these  showed  the  price,  and  tlic 
conditions  could  not  be  connected  with  the  sales  ledger,  within 
the  limits  of  the  principle  laid  down  by  Lord  Dcnman,  C.  J., 
in  Dobeli  v.  Hutchinson,^  or  within  that  of  i3ird  v.  Boulter;^ 
tho  facts  in  Peirce  v.  Corf^  not  showing  any  authority  in  M.  tj 
the  auctioneer's  clerk  to  make  the  entry  on  behalf  of  the  highest 
bidder. 

In  Stanley  v.  DowdeswcU,*  where  there  was  an  offer  in  a  letter, 
by  tho  plaintiff's  agent  to  the  defendant  (a  memorandum  of  tlie 
particulars  being  enclosed),  of  the  sale  of  leasehold  premises,  and 
a  letter  by  the  defendant,  in  rei)ly,  which  letters,  it  was  held,  were 
sufficiently  connected,  and  were  sulTicient  to  show  the  terms  of 
the  offer,  yet,  as  the  defendant,  in  his  letter,  referred  to  matters 
to  be  arranged  with  his  agent,  it  was  held  that,  following  Morris 
V.  Wilson,^  and  Shortrede  v.  Cheek,"  though  there  was  a  sullicieat 
reference  in  tlie  defendant's  letter  to  the  memorandum  inclosed  to 
him  in  the  plaintiff's  letter,  to  let  in  oral  evidence  to  show  what 
that  memorandum  was,  and  so  to  connect  the  two  letters,  still, 
by  a  fair  inter])rctation  of  the  defendant's  letter,  it  was  i)lain  that 
his  mind  was  never  at  one  with  the  mind  of  the  plaintiff,  and 
that  there  was  no  sufficient  acceptance  of  the  offer  to  bind  him ; 
the  whole  matter  remaining  in  fieri 

But  in  Leather  Cloth  Co.  v.  Hieronimus,'^  where  the  plaintiffs 
had  orally  sold  goods  to  the  defendant,  but,  in  consequence  of  cir- 
cumstances having  changed,  shipped  them  by  a  different  route 
from  that  originally  contemplated  and  agreed  upon  between  tlie 
parties,  where  subsequent  letters  between  them  were  so  connocted 
as  to  show  the  original  contract  tliey  had  made,  it  was  held  that 
this  was  sufficient  evidence  of  the  contract  to  satisfy  the  statute ; 
written  evidence  of  the  defendant's  acquiescence  in  the  mode  of 
performing  the  contract  not  being  necessary .^ 

Much  difference  of  opinion  existed  in  the  decision  of  the  impor- 
tant case  of  Rossiter  v.  Miller.^  There,  several  persons  interested 
in  a  particular  piece  of  land  authorized,  by  agreement  among 
themselves,  one  of  their  number,  W.,  to  dispose  of  it.  The  land 
was  divided  into  lots  and  a  plan  of  tho  lots  made,  and  certain  con- 
ditions, on  which  the  land  might  be  let  or  sold,  were  printed  on 
the  plan.     M.,  an  intending  purchaser,  made  inquiries  of  W.  as  to 


'  3  A.  &  E.  at  p.  371. 
«  4  B.  &  Ad.  443. 

8  L.  R.  9  Q.  B.  210.    See  sjipra,  p.  625, 
et  seq.,  where  these  cases  are  examiued. 
4  L.  R.  10  C.  P.  102. 
'  6  Jur.  M.  8.  168. 


8  1  A.  &  E.  57. 
"<  L.  R.  10  Q.  B.  140. 
8  See  ante,  p.  594,  et  seq.,  where  this 
latter  subject  is  fully  considered. 

»  5  Cli.  Div.  648  ;  3  App.  Cas.  1124. 
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the  sale  of  certain  lots.     W.  expressly  informed  him  that  he  must 
purchase  subject  to  the  conditions  stated  on  the  plan.     One  of 
these  conditions  required  that  a  purchaser  sliould  execute  a  con- 
tract embudyiug  the  conditions.     M.  oirered  to  purchase  tliese  lots 
at  a  price  which  he  named,     W.  oft'ored  to  lay  his  offer  before 
"the  proprietors"  (without  naming  or  desciibing   them),   and 
very  siiortly  afterwards  wrote  to  M.  that  he  had  done  so,  and 
(stating   the   conditions)  that  the  proprietors  had  accepted  his 
offer,  adding,  that  in  reducing  the  price  they  had  taken  into  con- 
sideration his  intention  of  soon  building  on  the  land,  an  intention 
which  of  course  they  wished  to  encourage.     W.  added  that  he  had 
instructed  the  solicitors  to  forward  to  M.  the  agreement  for  pur- 
chase.    There  was,  in  fact,  nothing  in  the  conditions  which  bound 
a  purchaser  to  build,  though  there  were  i)rovisions  which  assumed 
that  he  might  do  so,  and  which,  in  such  a  case,  regulated  the 
mode  of  proceeding.     M.  wrote  back,  in  answer,  that  he  could  not 
be  bound  to  build  at  any  givea  time,  or  at  all,  —  that  the  subject 
had  better  be  reconsidered,  unless  W.  was  prepared  to  leave  him  to 
do  as  he  might  think  best.     W.  replied  that  the  acceptance  of  the 
offer  was  without  condition,  and  that  M.  was  free  to  do  what  he 
might  think  best.     The  formal  contract  was  prepared  and  sent  to 
M.,  l)ut  he  refused  to  sign  it,  or  to  complete  the  purchase.     In  a 
suit  for  specific  performance  before  Sir  Ceorge  Jessel,  M.  R.,  the 
question  whether  the  letters  were  such  as  to  constitute  a  concluded 
contract  was  scarcely  adverted  to ;  the  question  chiefly  argued  be- 
ing whether  the  word  "  proprietors  "  was  a  sullicient  descrij)tioii 
within  the  Statute  of  Frauds.^     The  ^Master  of  the  Rolls  held  that 
die  description  was  sufficient,  and  decreed  specific  performance. 
On  appeal  to  the  Court  of  Appeal,-  it  was  held,  that  although  the 
word  "proprietors"  was  a  sufficient  description,  specific  perform- 
ance could  not  be  decreed,  for  that  on  the  true  construction  of  the 
documents  the  signing  of  a  formal  contract  was  a  condition  prece- 
dent to  the  parties  being  bound.     On  appeal  to   the  House  of 
Lords 3  the  decision  of  the  Court  of  Apjjoal  was  reversed,  and  the 
order  of  the  blaster  of  the  Rolls  was  restored,  the  l[ous(.'  of  Lords 
liolding,  both  with  the  Muster  of   the  Rolls  and  the  Court  of  Ap- 
peal, that  the  description  of  "  the  i)roi)rietors"  was  sufficient,  and 
that  what  had  taken  place  by  the  corres[K)ndencc  constituted  a 
complete  contract  between  the  parties;  that  under  such  circum- 
stances the  execution  of  a  formal  deed  was  not  necessary ;  that 

'  See  Potter  v.  Dufficld,  L.  R.  18  Eq.  don  &  Paris  Hotel  Co.,  L.  K.  20  Eq.  412 ; 

<;  Catling  V.  Kiiif;,  5  Ch.  Div.  660;  Hood  Morris  v.  Wilson,  .l  ,Iur.  N.  s.  168  ;  .Skelton 

'•■  Lord   Hiirriiifjton,    L.  R.   6    Eq.   218;  v.  Colo,  1  Dc  G.  &  .1.  r,87. 
Saler.  Lanibort,  L.  R.  18  Eq.  1  ;  Thomas  -'  Hossitcr  v.  Miller,  5  Cii.  Div.  648. 

''  Brown,  ]  (^  B.  Div.  714;  Beer  v.  Lon-  »  Kossiter  v.  Miller,  3  App.  Cas.  1124. 
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the  reference  to  it  in  W.'s  letter  did  not  suspend  or  in  any  way 
affect  the  contract,  and  that  M.  was  bound  specifically  to  perform 
his  contract  of  purchase.^ 


1  la  the  ultimate  decision  of  the  case, 
the  priiu'iitlo  laid  down  by  Lord  Westbury 
in  Cliiiinook  v.  The  Maruhioness  of  Ely, 
4  De  (}.  J.  &  S.  «38,  645,  was  acted  on, 
where  ho  says;  "I  entirely  aeeept  the 
doctrine  contended  for  by  tiie  plaintilf's 
coiinsoi,  and  for  which  they  cited  the  case 
of  Fowlo  V.  Freeman,  9  Ves.  JiSl  ;  Ken- 
110  ly  V.  Lee,  3  Mi^r.  141,  and  Tlionias  v. 
Daring,  1  Keen,  72'J,  whieii  establish  that 
if  there  had  been  a  final  aj^reenient,  and 
the  terms  of  it  are  evideneiMl  in  a  inunner 
to  satisfy  tho  statute  of  framls,  the  agree- 
ment shall  be  bindini^,  althonj^h  the  par- 
ties may  have  declared  that  tlu;  writinj,'  is 
to  serve  only  as  instructions  for  a  formal 
agreement,  or  altlumih  it  m/iij  he  an  ex- 
pfes.i  term  tkut  a  formal  agreement  s/uill 
be  prepared  and  signed  hi/  tlic  parties.  As 
soon  as  the  fact  is  established  of  the  final 
mutual  assent  of  the  parties  to  certain 
terms,  and  those  terms  are  eviilenced  by 
any  writing  signed  by  the  party  to  be 
charged  or  his  agent  lawfully  authorized, 
there  exist  all  t.lie  materials  luhich  this 
court  requires  to  make  a  legallij  binding 
contract.  The  juilges  of  the  Court  of 
Appeal  considered  that  the  facts  in  Rossi- 
ter  V.  Miller,  5  Ch.  Div.  64S,  3  App.  fJas. 
1124,  came  within  the  laiigua,i,'e  of  Lonl 
Westbury,  succeeding  the  above,  as  fol- 
lows :  "  But,  if  to  a  proposal  or  otfer,  an 
assent  be  given  to  a  provision  as  to  a  con- 
tract, then  the  stipulation  as  to  the  con- 
tract is  a  term  of  the  assent,  and  there  is 
no  agreement  independent  of  that  stipula- 
tion. And  this  appears  to  me  to  be  tho 
ical  state  of  tho  case  before  mc;  for  I  am 
clearly  of  opinion  that  the  true  and  fair 
meaning  and  legal  elfoct  of  the  letter  of 
the  19th  of  November  miybe  expressed 
in  these  words  :  '  I  will  go  on  with  the 
treaty  for  the  sale  to  you  of  my  house,  and 
for  that  purpose  will  send  you  the  form  of 
tho  contract  whicdi  I  am  willing  to  enter 
into.'  I  take,  therefore,  the  letter  of  the 
19th  of  November  either  as  a  conditional 
acceptance  of  the  plaintiff's  terms,  subject 
to  the  draft  contract  being  agreed  to,  or  as 
an  exiiression  of  willingness  to  continue 
tho  negotiation,  and  for  that  purpose  to 
propose  a  form  of  agreement."  Dealing 
with  these  two  entirely  consistent  propo- 
sitions, Lord  Cairns,  L,  C,  in  Rossiter  v. 
Miller,  8  App.  Gas.  at  p.  1139,  said,  re- 
ferring more  particularly  to  the  latter  of 
the  above  two  propositions  :  "I  can  only 
say  that  I  am  willing  to  accept  every  word 
of  Lord  Westbury  as  there  given.  I  as- 
sume that  the  construction  put  by  him 


upon  the  letter  I  have  quoted  was  a  proper 
construction,  and  1  ctitirely  aciiuic-^ci;  in 
what  he  says,  that  if  you  find,  not  uii 
uni(Ualifieil  aeccplaiicc  of  a  contract,  imt 
an  acceptance  subject  to  the  condition 
that  an  agreement  is  to  be  pre[)ar(d  iiinl 
agreed  'lion  between  the  jiartics,  and  until 
that  condilion  is  fulfilled  no  coiitiai't  is  to 
arise,  th(Mi  undoubtedly  you  cannot,  upon 
a  correspondence  of  that  kind,  find  a  con- 
cluded contract.  But,  1  repeat,  it  apjieiirs 
to  nie  that  in  tlu!  present  case  tlieie  is 
nothing  of  that  kind.  There  is  a  dear 
offer  and  a  clear  aeceptiince.  There  is  no 
condition  wliateviu-  suspending  the  opera- 
tion  of  that  acceptance  until  a  contract  of 
a  more  formal  kind  is  to  Ijc  made." 

Tills,  we  think,  is  a  simple,  clear,  and 
conclusive  statement  of  the  law  ajiplic  aljle 
to  this  class  of  cases  ;  as  is  also  the  fullow- 
iiig  from  Lord   Hatherley  :    "If  you  can 
find  the  true  and  important  iiigitMlifiits 
of  an  agreement  in  that  which  has  tiiken 
place  between  the  parties  in  the  course  of 
a  correspondence,  then,  although  the  eoi- 
res]K)iidenee  may  not  set  forth,  in  a  form 
which  a  solicitor  would  adopt  if  he  were 
instructed  to  draw  an  agreement  in  writ- 
ing, that  which  is  the  .agreement  between 
the  parties,  yet,  if  the  jiarties  to  the  afjrei- 
ment,  tho  thing  to  be  sold,  the  price  to  lie 
paid,  and  all  these  matt(M's,  be  clearly  and 
distinctly  stated,  although  only  by  letter, 
an  acceptance    clearly   by  letter  will  not 
the  less  constitute   an  .agreement  in  the 
full  sense  between  the  parties,  mciely  be- 
cause that  letter  may  say,  We  will  have 
this  agreement   put  into  duo  foi  in  liy  a 
solicitor.      If  it  is  .stated  in  so  niaiiy  plain 
and  express  terms   (and  in  C'hinnock  i'. 
The  Marchioness  of  Kly,  4  I)e  ti.  ,1.  &  S. 
638,  that  was  tlie  ground  on  which  thai 
case  proceeded)  that  one  of  the  very  terms 
of  the  agreement  itself  was  that  it  should 
not  bo  concluded  by  the  agent  emidoyed 
in  the  first  place  to  enter  into  the  nego- 
tiation, and  that  it  should  not  be  a  con- 
cluded agreement  until  a  solicitor  inter- 
vened and  drew  a  formal   agreement ;  ii 
you  find  that  to  be  a  term  of  the  agree- 
ment  itself,  well  and  good ;    if  ii'it,  the 
agreement  stands.     Both  parties  may  de- 
sire  that  it  .shall    be  ])i\t  into  a   I'ormd 
shape  by  a  .solicitor,  who,  in  timt  case, 
will  not  be  able  to  vary  the  agieement 
either  on  one  side  or  the  other,  but  only 
to  put  into  a  more  formal  and  ]>i  ot'cssioiial 
shape  the  agreement  which  had  been  com- 
pletely formed  with  unity  of  purpose  with 
reference  to  the  sale  and  purchase  by  the 
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The  clauses  in  the  conditions  on  which  the  difTicuUy  in  the 
main  (picstion  in  Rossiter  v.  Miller  ^  arose,  are  in  the  eij^hth  condi- 
tion, and  arc  as  follows :  *'  £!ach  purchaser^  on  complctlnn  his  pur- 
chase, to  execute  a  deed  of  covenant  enibodyinuj  the  above  rules 
and  stipulations,  and  providing  for  their  du(!  perfornianoe  nuitually 
by  such  purchaser  and  the  vendors.  .  .  ,  Each  purehasor  will  be 
required  to  sign  a  contract  embodying  the  foregoing  conditions, 
and  providing  for  the  payment  of  a  deposit  at  the  rate  of  =£10  per 
cent,  on  the  amount  of  the  purchase-money,  and  for  the  completi(jn 
of  the  purchase  at  the  expiration  of  not  exceeding  two  months 
from  the  date  of  the  contract.  The  cost  of  such  contract  will  be 
included  in  the  fixed  charge  for  the  conveyance  provided  for  by 
the  iirst  stipulation."  The  first  clause  referred  to  provided  that, 
"The  proprietors  will  furnish  a  conveyance  exclusive  of  stamp 
duties,  witli  a  title  commencing  from  Oct.  30, 1797,  for  the  sum  of 
£'1  28.  for  each  plot.  This  to  include  the  lithographed  abstract, 
tlic  deed  of  covenant  embodied  in  the  conveyance,  and  the  con- 
tract hereinafter  mentioned.  Should  any  purchaser  prefer  cm- 
ploy. ..g  his  own  solicitor  he  can  do  so  at  his  own  expense,  paying 
the  vendor's  solicitor  the  sum  of  £2  2h.  for  the  abstract  of  title." 
The  corresi)ondence  clearly  showing  an  agreement  for  the  pur- 
chase of  the  specified  lots,  according  to  the  conditions,  and  satis- 
fying the  Statute  of  Frauds,   the  error  of  the  Court  of  Ai)peal 

Ibid,   at 


two  parties  to  the  contract." 
p,  1143. 

The  following  from  the  opinions  of 
Lord  niackbiiru  and  Lord  Gordon  (at 
lip.  ll.'il,  1154),  is  ciiuali}'  valuable  and 
eoiu'lusive.  Said  the  former:  "I  quite 
agree  with  the  Lords  .Justices  that  (wholly 
in'Ji']iendent  of  the  statute  of  frauds)  it  is 
a  necessary  part  of  the  phiintilf's  case  to 
show  that  the  two  parties  had  come  to  a 
final  and  complete  agreement ;  for  if  not, 
there  w.as  no  contract.  So  long  as  they 
are  otdy  in  negotiation,  either  ])arty  may 
retract ;  and  though  tlic  parties  may  have 
agri'cd  on  all  the  cardinal  points  of  the 
intended  contract,  yet,  if  some  particulars 
essential  to  the  agreement  still  remain  to 
he  settled  afterwards,  there  is  no  contract. 
The  parties  in  such  a  case  are  still  only  in 
negotiation.  But  the  mere  fact  that  tlie 
parties  have  expressly  stipulated  that 
there  sliall  afterwards  be  a  formal  agree- 
ment jirepared,  embodying  the  terras, 
whicli  shall  be  signed  by  the  parties, 
does  not,  by  itself,  show  that  they  con- 
tinue merely  in  negotiation.  It  is  a 
matter  to  bo  taken  into  aecoimt  in  con- 
struing  the  evidence  and  determining 
whether  the  parties  have  really  come  to 
a  tinnl  agreement  or  not.  But  as  soon  as 
the  fact  is  established  of  the  final  mutual 


assent  of  the  j)arties,  so  that  those  who 
draw  up  the  formal  agreement  have  not 
the  jiower  to  vary  the  terms  already  set- 
tled, I  think  the  contract  is  complete." 
And  Lord  fJordon  ;  "1  concur  in  think- 
ing that  the  judgment  come  to  by  the 
Lords  Justices  of  Appeal  is  erroneous.  I 
think  the  correspondence  founded  on,  con- 
stituted a  comj>leted  contract  for  the  pur- 
chase and  sale  of  the  lots  in  ([uestion,  at 
the  ])riee  stipulated,  and  on  the  condi- 
tions speeifie(l  in  the  conditions  and  stipu- 
lations printed  on  the  jdan.  No  d(uibt 
those  conditions  provided  for  a  subsequent 
and  formal  deed  being  executed  by  the 
parties  ;  but  that  ilecil  was  only  for  the 
jiurpose  of  more  formally  setting  f(n'th 
the  conditions  upon  which  the  parties  had 
agreed.  If  theie  was  anything  introduced 
into  the  jiroposed  deed  which  the  pur- 
chaser considered  beyond  the  terms  and 
conditions  on  wliich  he  purchased  the 
property,  he  would  have  been  entithul  to 
object ;  and,  if  necessary,  the  pro()er  terms 
of  the  deed  could  have  been  adjusted  at 
the  sight  of  a  court  of  law.  Hut  in  my 
view  tJir  contract  between  the  parties  was 
coneluiled  by  the  correspondence  and  the 
conditions  which  were  referred  to  and  em- 
bodied in  it." 

»  5  Ch.  Div.  61S  ;   3  App.  Cas.  1124. 
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arose  from  treating  the  eiglith  condition  as  preventing  (hat 
which,  clearly,  otherwise  was  an  agreement  in  writing  to  "  a  sot 
of  terms,"  and  constituting  a  contract,  from  constituting  a  con- 
tract,  because  of  the  existence  of  such  eighth  condition.  Whereas, 
in  fact,  the  correspondence  evidenced  the  purchase  by  the  dctVinl- 
ant  of  the  specihed  lots,  on  the  whole  of  the  conditions,  aiKl 
showed  a  liniil  agreement  for  such  purchase  on  the  whole  of  siicii 
terms,  including  the  first  and  eighth,  as  well  as  the  other  condi- 
tions. The  contrary  entirely  untenaljle  assumption  was  at  the 
base  of  the  error  of  the  judges  of  the  Court  of  Appeal,  as  is  well 
shown  by  the  conclusion  of  the  decision  of  Lord  Coleridge,  C.  J., 
where  he  says :  "  Jf  a  set  of  terms  are  agreed  tipon  in  writing,  they 
constitute  a  contract,  although  it  may  be  the  intention  of  the  par- 
ties that  they  should  be  put  into  a  more  formal  shape  ;  but  hero  a 
set  of  terms  never  was  finally  agreed  to,  and  the  defi'udant  eaiuiot 
be  held  to  be  bound."  ^  On  the  contrary,  the  House  of  Lords  hold, 
and  the  correspondence  shows,  too  clearly,  we  think,  for  doubt  or 
question,  that  a  set  of  terms  was  agreed  to,  which  did  constitute 
a  contract,  and,  therefore,  the  plaintiffs  had  a  right  to  a  decree 
for  a  specific  performance  of  the  whole  contract,  inchulini/  thcjimt 
and  eighth  as  well  as  the  other  conditions.'^ 

Winn  V.  Jiull^  still  furiihcr  exemplifies  the  principle,  that 
where  you  have  a  proposal  or  agreement  made  in  writing  ex- 
pressed to  be  subject  to  a  formal  contrt'ct  being  prepared,  it  means 
what  it  says ;  it  is  subject  to  and  is  dependent  upon  a  formal  con- 
tract being  prepared.  But  when  it  is  not  expressly  stated  to  be 
subject  to  a  formal  contract,  it  becomes  aquestiim  of  construction, 
whether  the  parties  intended  that  the  terms  agreed  on  slioiild 
merely  be  put  into  form,  or  whether  they  should  be  subject  to  a 
new  agreement  the  terms  of  which  are  not  expressed  in  detail.^ 
In  this  case,  under  an  agreement  in  writing  to  let  and  take  a  lease 
of  premises  specifically  named  ;  the  premises,  the  parties,  the  com- 
mencement and  end  of  the   term,  the   rental,  and   other  terms, 

Pottov  V.  DufTiclil,  L.  R.  18  F':ci.  4  :  fnin- 
mills  V.  Scott,  L.  H.  20  F,i|.  11  ;  Htvr  v. 
London  &  I'iiris  Motel  Cn.,  L.  U.  2ii  V.'\. 
412;  ('i)tlins  v.  Kins,  5  C'li.  Hiv.  tlili) ; 
Brof;iU'n  v.    Tlio    Mi>fro|)olit.'in    Hv.    <'i'.. 

2  App.    Cas.    «)()()  ;    Mevncll    r.   Siirfi''S, 

3  Sni.  &  Oiir.  101  ;  Marvin  v.  W.illis, 
6  E.  &  B.  726  ;  Cliinnock  v.  The  M  n- 
cliionnss  of  Ely,  4  Do  O.  J.  .t  S.  O^IS ; 
"Winn  V.  Hull,"?  Cli.  Div.  2it  ;  Sliiltdii  !'. 
Cole,  1  Dc  G.  &J.  287  ;  Thomas  r.  Uioivii, 
1  Q.  B.  Oiv.  714. 

8  7  Ch.  Div.  20. 

*  Per  Jessel,  M.  R,,  lb.  at  p.  32. 


1  5  CI'.  Div.  at  p.  (ii'S. 

2  Sfc  I'lirtluT,  Vvvk  V.  The  North  Staf- 
fordshire lly.  Co.,  10  JI.  L.  Cas.  473; 
Smitli  (•.  Wi'bstor,  3  Cli.  Div.  40  ;  Ilony- 
man  i-.  Marryutt,  (i  11.  L.  ("as.  112  ;  Fowh; 
V.  Fm'nian,  St  Vcs.  3')!  ;  Kennedy  v.  Lee, 
3  Mer.  441  ;  Thomas  v.  Derins,  1  Keen, 
72!)  ;  Gleiiiiall  v.  Barnanl,  1  Keen,  796  ; 
vom.  Cilengall  V.  Thvnne,  2  H.  L.  Cas. 
131  ;  SU-innev  i:  MeDnnall,  2  De  O.  & 
Sin.  2().')  ;  Crossley  v.  Mavoock,  L.  li.  18 
Eq.  180  ;  KidfTway  v.  Wharton,  6  H.  L. 
Caa.  238  ;  Bonnewell  v.  Jenkins.  8  Ch. 
Div.  70  ;  Hood  v.  Barrington,  L.  R.  6  Eq. 
218  ;  Sale  v.  Lambert,  L.  R.  18  £q.  1  ; 
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wcro  Bufficiently  named,  so  as  to  have  coiislitutcd  the  writing  a 
completed  lease,  but  for  the  clause  with  which  the  writing  con- 
chided :  "This  {igreement  is  made  subject  to  (he  jd-eftaration  and 
approval  of  a  formal  contract."  Subsequently,  disputes  arose  be- 
tween the  parties,  in  the  preparation  of  the  formal  contract,  as  to 
the  insertion  of  terms  not  provided  for  in  the  original  writing, 
which  resulted  in  the  defendant's  i-efusing  to  accept  a  lease  at  all. 
In  iin  action  for  spccilic  performance  of  the  agreement,  Jessel, 
M.  R.,  held  (hat  the  Statute  of  Frauds  was  not  satislied.  The  dis- 
tinctive principles  were  held  to  be,  (1)  if  in  the  case  of  a  jiroposed 
sale  or  lease  of  an  estate  two  persons  agree  to  all  the  terms  and 
say  "  We  will  have  the  terms  i)ut  into  form,"  then,  all  the  terms 
being  put  into  writing  and  agreed  to,  there  is  a  con(ract.  liut, 
(2)  if  two  i)ersons  agree  in  writing  that  up  to  a  certain  point  the 
terms  shall  be  the  terms  of  the  contract,  but  that  the  minor  teims 
sliiiU  be  submitted  to  a  solicitor,  and  shall  be  such  as  arc  approved 
of  by  him,  then  there  is  no  contract,  because  all  the  terjn  have  Jiot 
boon  settled.  This  latter  position  is  extra-judicial,  ana  is  ope;i  to 
question. 

In  Winn  i\  Bull '  the  agreement  was  made  "  subject  to  the  prep- 
aration ii..'  approval  of  a  formal  contract."  And,  cb'arly,  until 
such  formal  contract  had  been  prepared  and  approved,  there  was 
no  approved  formal  contract.  But  this,  obviously,  is  quite  differ- 
ent from  what  it  would  have  been,  if,  after  having  agreed  in  writ- 
ing to  the  main  terms  of  the  contract,  the  writing  had  provided, 
as  suggested  by  Jessel,  M.  R.,  in  his  second  position  as  above, 
that  the  minor  terms  should  be  submitted  to  a  solicitor,  and  nhouhl 
he  such  as  tvere  approved  of  by  him.  In  this  case,  as  in  the  previ- 
ous case  put  by  Jessel,  M.  R.,  we  think  it  is  clear  that  here  too 
"there  is  a  contract."  Certainly,  Winn  v.  BulP  is  very  far  from 
being  an  authority  to  the  contrary. 

The  doubt  which  we  have  raised  above  as  to  the  exact  critical 
correctness  of  the  latter  of  the  two  views  expressed  by  Jessel, 
M.  R.,  in  Winn  v.  Bull,  as  quoted  above,  is  fully  sustained  by  the 
decision  of  the  Court  of  Appeal,  aHirming  the  judgment  of  Fry, 
J.,  in  Bonncwell  r.  Jenkins.^  There  the  ]>laintiff  made  an  offer  in 
writing  for  the  purchase  of  specified  leasehold  premises,  the  writ- 
ing containing  the  following  clause :  "  This  offer  is  made  subject 
to  the  conditions  of  the  lease  being  modified  to  my  solicitor's  sat- 
isfaction, which  I  am  informed  can  be  done."  This  offer  was  ac- 
cepted in  writing  by  the  defendant's  agent.  No  further  contract 
was  signed.     The  defendant  procured  the  alteration  in  ti  o  lease 


1  7  Ch.  Div.  29. 
'  Ibid. 


«  8  Ch.  Div.  70. 
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to  tho  satisfaction  of  the  plaintiff's  solicitor.  Disputes  having 
arisen,  the  vendor  ultimately  refused  to  complete.  In  an  action 
by  the  purchaser  for  ppecific  performance,  Fry,  J.,  held,  that  the 
letters  made  a  binding  contract,  and  his  decision  was  afhrmed  by 
the  Court  of  Appeal.  The  point  made  by  Jessel,  M.  II.,  in  Wlnii 
V.  Bull,^  that  because  it  was  expressed  that  certain  conditions  had 
to  be  modified  to  the  satisfaction  of  the  purchaser's  solicitor,  that, 
upon  this  being  done,  the  writings  still  showed  no  contract,  was 
not  even  contended  for  in  Bonnewell  v.  Jenkins,^  and,  as  we  have 
intimated  above,  is,  we  thinlt  a  clearly  unsound  obiter  dictum,  and 
is  directly  repudiated  by  the  holding  in  this  latter  case.  The  point 
made  in  tiiis  case  was  that  as  the  defendant's  agent,  in  his  accept- 
ance of  the  plaintiff's  offer,  had  added,  "  We  have  asked  Mr.  J.'s 
solicitor  to  prepare  contract,"  that  therefore  the  writings  tlieiii- 
selves  did  not  show  a  contract.  But,  on  this  point,  the  allirnied 
decision  of  Fry,  J.,  was  otherwise;  James,  L.  J.,  well  saying: 
"  Whether  tliere  is  a  binding  contract  or  not  depends  on  the  con- 
struction of  two  letters.  It  is  settled  law  that  a  contract  may  be 
ma  'o  by  letters,  and  that  the  mere  reference  in  them  to  a  future 
formal  contract  will  not  prevent  their  constituting  a  binding  bar- 
gain. There  are  indeed  cases,  such  as  Rossiter  v.  Miller,'^  where 
the  court  may  hold  that  the  reference  to  the  future  contract  is 
such  as  to  show  that  the  parties  did  not  intend  to  be  bound  until 
it  was  signed,  but  such  cases  depend  on  their  own  special  circum- 
stances. Here  there  is  an  unconditional  acceptance  by  the  de- 
fendant of  the  plaintiffs  offer,  and  the  reference  to  the  preparation 
of  a  formal  contract  appears  to  me  to  be  immaterial." 

In  Hudson  v.  Buck,*  where,  in  a  contract  for  the  purchase  of  a 
lease,  it  was  stated  that  it  was  "  made  subject  to  the  approval  of 
the  purchaser's  solicitor,"  it  was  held  that  this  was  an  essential 
term  in  the  contract,  and  that  there  would  not  be  a  decree  for  s]io- 
cific  performance,  unless  such  approval  was  unreasonal)ly  refused.'' 

And  in  Hussey  v.  Horne-Paync,'^  where  the  plaintiff's  agent,  af- 
ter having  written  an  acceptance  of  the  defendant's  offer  to  sill  an 
estate,  added,  "  Subject  to  the  title  being  a[)proved  by  our  solicit- 
ors," the  Court  of  Appeal  held  that  this  imported  a  new  term  into 
the  contract ;  that,  therefore,  the  defendant's  offer  had  not  boon 
accepted,  and  that  specific  performance  of  the  contract  could  not 
be  enforced.  On  appeal  to  the  House  of  Lords,'^  the  case  went  oft" 
on  another  ground,  but  Earl  Cairns,  L.  C,  expressed  a  doubt,  if  it 


1  7  Oh.  Div.  29, 

2  8  C'h.  Div.  70. 

8  5  Ch.  Div.  648. 

*  7  Ch.  Div.  683. 


*  And  see  William.9  v,  Edwards,  2  Sim. 
78. 

«  8  Ch.  Div.  670. 

''  Hussey  v,  Horne-Pavne,  4  App.  Cas. 
811. 


Edwards,  2  Sim. 


avne,  4  App.  Cas. 
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had  been  necessary  to  decide  that  question,  whether  that  term 
meant  anything  more  —  subject  to  any  objection  which  the 
sDlicitor  made  being  submitted  to  decision  by  a  proper  court,  if 
tlic  objection  was  not  agreed  to  —  than  a  guard  against  its  being 
siii)i)oscd  that  the  title  was  to  be  accepted  without  investigation; 
as  meaning  in  fact  that  the  title  must  be  investigated  and  ap- 
proved of  in  the  usual  way,  which  would  be  by  the  solicitor  of  the 
l)urchaser. 

In  Hussey  v.  Horne-Payne,^  the  question  really  involved  was  as 
to  whether  in  a  series  of  letters  there  was  a  sufficient  note  or  mem- 
orandum of  the  contract  to  satisfy  the  Statute  of  Frauds.  Malius, 
V.  C,  held  that  a  complete  contract  was  shown  by  two  letters  be- 
tween the  parties,  and  that  the  after  corresi)ondence  between  the 
parties  showed  an  attempt  to  abandon  it  on  the  one  part,  and  a  re- 
fusal to  do  so  on  the  other ;  not  amounting  to  a  rescission  of  the 
contract.  This  decision  was  reversed  by  the  Court  of  Appeal,  the 
Lord  Justices  being  of  the  opinion  that  the  second  letter  intro- 
duced a  new  term  which  required  acceptance,  and  that  there  was, 
tlierefore,  no  note  or  memorandum  of  a  complete  contract  shown. 
On  appeal  to  the  House  of  Lords,^  less  stress  was  placed  on  the 
language  relied  on  in  the  Court  of  Appeal,  as  "  a  new  term,"  but 
the  House  of  Lords  held,  that,  where  a  court  has  to  find  a  contract 
in  a  correspondence,  and  not  in  one  particular  note  or  memoran- 
dum formally  signed,  the  whole  of  that  which  has  passed  between 
the  parties  must  be  taken  into  consideration  ;  and  applying  that 
rule  to  this  case,  though  the  first  two  letters  of  the  correspond- 
ence seemed  to  constitute  a  complete  contract,  the  House  of  Lords, 
upon  the  whole  of  what  had  passed  in  letters  and  conversation, 
came  to  the  conclusion  that  no  concluded  and  complete  contract 
had  been  established.'^ 

Where,  in  the  written  acceptance  of  a  tender,  there  is  an  intima- 


1  8  Ch.  Div.  670. 

2  4  A])]).  L'as.  311, 

8  Lord  St'lhoriio's  observations  on  this 
point  are  dcsorviiifj  of  (niotation,  as  fol- 
lows :  "  I  i-aniKit  agree  wiili  what  appeared 
to  bo  suggested  by  [lait  ol  the  iipiiellant's 
argument  that,  because  two  letters  wen; 
written,  by  which  tiie  conditions  rei|uired 
by  the  statute  of  frauiis  would  have  been 
satislietl  if  there  were  nothing  <nitside  those 
letters  to  the  contrary,  therei'ore  tliere  is 
here  such  a  coiu'luded  agreement  as  ii  <  ourt 
of  eipiity  ought  specitically  to  jvrform 
without  regard  to  what  jireceded  or  what 
followed.  The  observation  has  often  been 
iiiaile  that  a  eontraet  established  by  ietters 
may  sometimes  bind  parties  who,  when 
they  wrote  those  letters,  did  not  imagine 
that  they  were  finally  setting  the  terms  of 


the  agreement  by  which  they  were  to 
be  bound  ;  and  it  appears  to  nie  that  no 
suidi  contract  ought  to  bi!  held  estal)lished, 
even  by  letters  wiiich  would  otherwise  be 
suflieient  for  the  purpose,  if  it  is  clear, 
upon  the  facts,  that  there  were  other  con- 
ditions of  the  intended  contract  beyond 
and  besides  those  expressed  in  the  letters, 
whitdi  were  still  in  a  state  (jf  iiegotiatiou 
only,  and  without  the  settlement  of  whidi 
the  parties  had  no  idea  of  conclmliiig  any 
agreemi'iit.  I  adhere  to  wluit  I  s.iid  when 
sitting  in  the  Court  of  Chancery,  in  the 
case  of  Jcrvis  v.  Ijcrriilge  (8  Ch.  Aj).  at 
p.  ;iC)0),  tliat  the  statute  of  frauds  'is  a 
weapon  of  defence,  not  otfcni'e,'  and  'does 
not  make  any  sigiu'd  instrument  a  valid 
contract  by  reason  of  the  signature,  if  it  is 
not  such  according  to  the  good  faith  and 
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tion  that  a  contract  will  be  afterwards  prepared,  that  does  not  pre- 
vent the  parties  from  becoming  bound  to  perform  the  terms  in  the 
tender  and  acceptance  respectively  mentioned,  if  the  intention  of 
the  parties  by  the  tender  and  acceptance  was  thereby  to  enter  into 
an  agreement,  and  if  the  reference  to  the  preparation  of  tlie  con- 
tract was  made  merely  for  the  purpose  of  expressing  that  the 
agreement  already  arrived  at  would  be  put  in  more  formal  lan- 
guage. The  question  is  the  same  as  has  come  up  so  frequently  in 
connection  with  that  as  to  whether  an  agreement  for  a  lease  may 
not  be  treated  as  a  lease  where  the  agreement  contains  all  the 
terms  necessary  to  constitute  it  a  lease.  It  is  simply  a  question 
of  the  intention  of  the  parties,  and  where  the  offer  and  acce[)tanco 
are  in  writing,  it  is  a  question  for  the  court,  in  construing  the  duc- 
uments,  to  decide  whether  in  point  of  law  there  is  enough  in  them 
to  constitute  a  contract,  and,  if  so,  the  rule  of  construction  is  tliat 
on  the  acceptance  of  an  offer,  without  introducing  new  terms,  the 
expression  of  a  wish  for  a  more  formal  instrument  is  not  sutliciont 
to  enal)le  a  court  of  justice  to  hold  that  a  final  agreement  has  not 
been  arrived  at.^ 

The  defendant,  in  Long  v.  Millar,^  was  an  estate  agent,  and  was 
employed  by  one  G.  to  sell  three  plots  of  land  for  £310.  The 
plaintiff  agreed  with  the  defendant  to  buy  the  property  for  <£810, 
and  i»aida  deposit  of  <£3l  in  respect  of  the  purchase.  The  plain- 
tiff signed  the  following  document :  "  I  hereby  agree  to  purchase 
the  three  plots  (forty  feet  frontage)  of  freehold  land  in  R.  Street, 
Hammersmith,  for  X310,  and  I  agree  to  pay  as  a  deposit  and  in 
part  payment  of  the  aforesaid  purchase-money  the  sum  of  ii3], 
and  to  complete  the  purchase  and  pay  the  balance  of  the  purchase- 
money  on  or  before  October  5,  next."  Tlie  defendant  signed  a 
receipt  for  the  £31,  "as  a  deposit  on  the  purchase  of  three  plots  of 
land  at  Hammersmith."  G.,  however,  in  the  mean  time,  having 
made  an  ex[)enditure  on  the  property,  refused  to  complete  the 
purchase  for  .£310,  and  retpiired  £450  for  it.  Tlie  defendant  of- 
fered to  return  the  deposit,  but  the  plaintiff  insisted  upon  liaving 
the  plots  of  land  for  £310.  In  an  action  for  damages  for  breach 
of  contract,  the  jury  found  inter  alia  that  the  defendant  sold  as 
principal,  and  there  was  judgment  for  the  plaintiff.     The  Conunon 


real  intontioii  of  the  parties  ; '  nm\  I  think  tended  nffreement   wliich   were    of  jrroat 

it  esiicciiilly  iin|iortiint  to  keej)  that  jn'in-  in-iictieal  importnnee,  mid  v:ov-  so  ref,':ir(li'il 

ci{)le  in  view  when,  as  in  the  present  enso,  on  lK)th  sides,  then  renmiiied  uiisitlliil, 

it  is  attempted  to  <lraw  a  line  at  one  point  nn<l  wore  still  the  snliject  of  ncgntiiitiou 

of  a  ne^'otiation  eonductexl  partly  hy  cor-  between  them."     Unssey  v.  Iloinc-rayiip, 

respondence   and   partly    at   meetinfjs  he-  4  Ap|).  Cas.  at  p.  322. 
tween  the  itarties,  without  regard  to  the  '  Lewis  v.  lirass,  3  Q.  B.  Div.  t'>fi7. 

Beipiel  of  the  ne^^otiations,   which  to  my  ^  4  C.  P.  Div.  450. 

mind  plainly  shows  that  terms  of  the  in- 
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Pleas  Division  on  appeal  ordered  a  new  trial,  on  the  ground  that 
the  finding  was  against  the  weight  of  evidence.  Tlieir  decision 
was  sustained  by  the  Court  of  Appeal,  on  that  ground  ;  but  it  was 
held,  by  the  Court  of  Appeal,  that  the  two  documents  taken  to- 
gether satisfied  the  statute.  Baggallay,  L.  J,,  said  :  "  The  true  prin- 
ciple is  that  there  must  be  a  writing  to  which  the  document  signed 
by  the  party  to  be  charged  can  refer,  but  that  this  writing  may  be 
identified  by  verbal  evidence.  I  think  tiiat  in  the  present  case,  by 
the  words  '  purchase  of  three  i)lots  of  land'  the  receipt  sullicieutly 
refers  to  the  document  signed  by  the  plaintiff.  Therefore  the  con- 
tract seems  to  me  to  be  comi)lete."  And  IJramwell,  L.  J.,  holding 
the  same  view,  gave  the  ftiUowing  illustration  :  "  Suppose  that  A. 
writes  to  B.,  saying  that  he  will  givr  .£1000  for  B.'s  estate,  and  at 
the  same  time  states  the  terms  in  detail,  and  suppose  that  B.  sim- 
ply writes  back  in  return,'  I  accept  your  offer.'  In  that  case  there 
may  be  an  identification  of  the  documents  by  parol  evidence,  and 
it  may  be  shown  that  the  offer  alluded  to  by  B.  is  that  made  by 
A.,  without  infringing  the  Statute  of  Frauds,  which  requires  a  note 
or  memorandum  in  writing." 

The  plaintiff  had  signed  a  memorandum  setting  forth  the  terms 
of  a  contract  by  which  the  plaintiff  agreed  to  let  a  carriage  to  the 
dot'endaut  for  the  period  of  a  year.  The  defendant,  in  a  subse- 
quent letter  to  the  ))laintiff,  signed  by  the  defendant,  referred  to 
"our  arrangement  for  the  hire  of  your  carriage."  There  was  no 
other  arrangement  for  the  hire  of  a  carriage  than  that  the  terms 
of  which  were  contained  in  the  memorandum  signed  by  the  plain- 
tiff. It  was  held,  that  the  defendant's  letter  suiricieutly  referred 
to  the  document  containing  the  terms  of  the  contract,  to  consti- 
tute a  good  memorandum  within  the  fourth  section  of  the  Statute 
of  Frauds.^ 

In  Shardlow  v.  CotterolP  the  plaintiff  claimed  specific  perform- 
ance of  a  contract  to  purchase  a  house  and  premises  s' !  1  by 
auction.  After  the  sale,  the  auctioneer  signed  the  following  mem- 
orandum at  the  foot  of  the  conditions :  "The  property  duly  sold  to 
A.  Shardlow,  butcher,  Pinxton,  and  deposit  paid  at  close  of  sale." 
And  he  also  signed  this  receipt:  "  Finxton,  Marcli  29,  1880.  lle- 
ceivod  of  A.  Shardlow,  the  sum  of  £21  as  dejmsit  on  property 
purchased  at  £420  at  Sun  Inn,  Finxtou,  (m  the  above  date,  Mr.  Gr. 
Cottcrell,  owner."  The  Statute  of  Frauds  was  set  up  in  defence. 
The  conditions  contained  no  description  of  the  property  sold,  but 
posters  had  been  put  up  describing  the  property  to  be  sold  on 
March  29,  at  the  Sun  Inn.  Held,  that  the  receipt,  '>!ir  not  the 
poster,  might  be  read  with  the  memorandum,  but,t]iat,  without  the 

1  Cave  V.  Hustings,  7  Q.  B.  Div.  125.  »  18  CIi.  Div.  280 
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poster,  there  was  not  a  sufficiently  definite  description  of  the  prop- 
erty sold  and  purchased  to  enable  the  court  to  receive  parol  evi- 
dence  of  what  the  property  consisted,  and  that,  consequently,  the 
Statute  of  Frauds  was  a  good  defence  to  the  action.^ 

Two  or  more  documents  which  do  not  refer  to  each  other,  but 
do  refer  to  the  same  parol  contract,  and  whicli,  when  taken  to- 
gether, contain  all  the  terms  of  the  parol  contract,  may  together 
constitute  a  sufficient  memorandum  within  the  Statute  of  Frauds. 
On  Sept.  22, 1882,  the  defendant  verbally  agreed  with  the  i)lain- 
tifif  to  sell  him  her  share  in  certain  property  for  £200,  and  signed 
and  gave  to  him  the  following  receipt,  —  "Sept.  22,  1882.  Re- 
ceived of  J.  Studds  one  pound  [on  account  was  probably  meant]  of 
my  share  in  the  Barrett's  Grove  property  the  sum  of  two  hundied 
pounds."  No  time  was  fixed  for  completion,  and  no  abstract  was 
delivered,  and,  on  March  19,  1883,  the  defendant  wrote  to  plain- 
tiff:  "Mr.  Studds:  Sir,  —  If  the  balance  of  £199  on  account  of 
the  purchase  of  my  share  of  the  property  be  not  paid  on  or  before 
the  22d  instant,  I  shall  consider  the  agreement  (made  Sept.  22, 
1882)  not  any  longer  binding."  It  was  held,  that  the  word  "  bal- 
ance" in  the  letter  sufficiently  referred  to  the  receipt  to  enable  the 
two  documents  to  be  read  together,  and  that  they  constituted  a 
sufficient  memorandum  within  the  Statute  of  Frauds ;  and,  also, 
that  even  if  the  word  "  balance  "  was  not  sufficient  to  connect  the 
two  documents,  yet  that,  as  they  both  referred  to  the  same  parol 
contract,   all  of   which  was  contained  in  one  or  other  of  them, 


'  In  this  casp,  Kay,  J.,  made  an  elab- 
orate exiiiiiinatioii  of  the  autlioiitii's,  his 
criticism  of  which  shows  his  wcll-fouiuled 
dissatisfaction  with  many  of  thcni,  and 
concludes  tlius  ;  "I  am  not  disposed  to 
carry  the  law  on  this  subject  one  hair's 
breadth  beyond  tlie  decided  eases,  and  I 
think  I  should  l)e  dointr  so  if  I  were  to 
hold  that  in  this  contract  there  is  a  suffi- 
cient descriptiiin  of  tin;  ]iroiicrty.  I  hold 
that  the  only  documents  in  writing  to 
whi(di  I  can  refer,  are  the  receipt  and  the 
conditions  and  the  memorandum  signed  at 
the  bottom  of  tlieui,  and  I  hold,  upon  the 
authority  of  Long  c.  Millar,  4C.  P.  I).  450, 
that  in  tiiose  two  documents  taken  to- 
gether, there  is  not  a  sullicient  definite 
description  of  the  property  sold  and  pur- 
chased to  enable  me  to  receive  parol  evi- 
dence of  what  the  subjects  of  that  sale  and 
purchase  were.  Having  come  to  that  con- 
clusion, I  am  bound  to  dismiss  this  action, 
which  I  <lo." 

The  following  cases,  in  addition  to  Long 
V,  Millar,  4  C  P.  Div.  4r)0,  were  examined 
in  Shanllow  i-.  (^ttcrell,  18  Ch,  Div. 
230  :    Western   v.   Russell,  3    Ves.  &   B. 


187  ;  Ogilvie  v.  Foljambe,  3  Mer.  53 ; 
Hauniann  i'.  James,  L.  R.  3  Ch.  508  ;  Miic- 
Donald  v.  Longlwttoni,  1  K.  k  E.  !•'" ; 
Owen  V.  Thomas,  3  Mv.  &  Iv.  353  ;  Hiw- 
siteru.  Miller,  3  App.'Cas.  11-J4  ;  C'atliiif^ 
V.  King,  5  Ch.  Div.  titiO  ;  Hnrsev  i'. 
Graham,  L.  H.  5  ('.  P.  9  ;  Kenncdv  r.'i.ee, 
3  Mer.  441 ;  Williams  v.  Like,  3  "E.  &  K. 
349  ;  Hlagden  v.  Bradbear,  12  Ves.  m  ; 
Co'.es  V.  Trecothick,  9  Ves.  234  :  Potter  v. 
Dullield,  L.  U.  18  Eq.  4  ;  Coniiiiiiis  v. 
Scott,  L.  1}.  20  E.|.  11  ;  Morris  c.  Wilson. 
5  Jur.  X.  s.  108  ;  Wood  r.  Scartli,  2  K.  & 
J.  33  ;  Sale  r.  Lambert,  \,.  li.  18  Kq.  1. 
And  see  Bovdell  v.  Drummond.  11  E:ist, 
142  ;  Ridgwav  r.  Wharton,  (!  II.  E.  Cns. 
238  ;  Smitii  r.  Webster,  3  Cli.  Div.  41) ; 
Kishton  v.  V.'hatmore,  8  Cli.  Div.  4ri7  ; 
Williams  v.  Jordan,  6  Ch.  Div.  517 ; 
Caton  V.  Caton,  L.  K.  2  11.  L.  127  ;  V,.ii- 
denburgh  c.  Spooner,  L.  11.  1  Ex.  310  ; 
Allen  V.  Bennet,  3  Taunt.  Iti7  ;  lUixtou 
V.  Hust,  L.  H.  7  Ex.  1,  279  ;  Sykes  v. 
Dixon,  9  A.  &  E.  693  ;  DobcU  r.  lliitoii- 
inson,  3  A.  &  E.  355  ;  and  the  other  ewes 
cited  in  this  Part. 
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tliey  could  be  read  together,  and  together  they  constituted  a  good 
lucmorandnin  within  the  statute.' 

A  number  of  propositions  relating  to  the  Statute  of  Frauds  were 
established  by  Kckewich,  J.,  in  the  late  case  of  Wylson  v.  Dunn.^ 
A  proposal  had  been  made  that  the  two  plaintiffs  shijuld  buy  a 
triangular  field  of  about  three  acres,  and  that  the  defendant 
should  buy  half  an  acre  of  it  from  them.  One  of  the  plaintiffs 
and  the  defendant  met  on  the  field.  The  defendant  wished  to 
have  a  piece  in  one  of  the  angles,  and  the  plaintiff  stepped  so 
as  to  mark  out  where  a  base  line  would  cut  oft"  half  an  acre. 
Some  days  afterwards  the  same  plaintiff"  wrote  to  the  defendant 
asking  her  to  let  them  have  a  letter  agreeing  to  purchase  the  half 
acre  she  had  selected,  for  £350.  She  wrote  back,  not  expressly 
referring  to  the  other  letter,  that  she  was  willing  to  take  half  an 
acre  as  agreed  upon  for  .£350.  The  plaintiffs  did  not  obtain  a 
contract  with  the  owner  of  the  land  for  the  purchase  until  Novem- 
ber 4,  which  was  three  months  afterwards.  On  November  13,  the 
defendant  threatened  to  withdraw,  and  on  November  20,  her  soli- 
citors wrote  that  she  did  withdraw  from  the  contract.  Kekewich, 
J.,  held  as  follows :  1.  That  the  small  element  of  uncertainty  in 
the  measurement  of  the  land  might  be  disregarded,  and  that  the 
parties  must  be  considered  as  having  determined  the  exact  piece 
of  land  to  be  taken.  2.  That  the  second  letter  contained  a  suffi- 
cient reference  to  the  first;  and  that  the  two  letters  formed  a  valid 
contract  within  the  Statute. of  Frauds.  3.  That  though  the  two 
plaintiffs  were  the  purchasers  of  the  land,  and  the  letters  forming 
the  contract  passed  between  the  defendant  and  one  only  of  the 
plaintiffs,  he  must  under  the  circumstanc-  s  be  considered  as  agent 
for  the  other  as  well.  4.  That  the  doctrine  of  non-nmtuality  be- 
ing a  bar  to  specific  performance,  does  not  apply  to  a  contract 
which  to  the  knowledge  of  both  parties  cannot  be  enforced  by 
cither  until  the  occurrence  of  a  particular  event;  and,  therefore, 
5.  That  thoufb  the  defendant  might  have  withdrawn  at  any  time 
before  November  4,  when  the  plaintift"s  first  became  able  to  per- 
form their  part,  she  coidd  not  withdraw  afterwards. 

In  an  Irish  case^  the  defendant  purchased  at  an  auction  certain 
lots  of  maize,  the  property  of  the  plaintiff,  the  bulk  of  which  was 
in  store.  In  an  action  for  not  removing  the  maize  within  the 
time  mentioned  in  the  conditions  of  sale,  and  to  recover  the  loss 
upon  a  resale,  the  plaintiff'  and  the  auctioneer  deposed  that  the 
sale  was  by  sample,  and  it  appeared  that  samples  had  been  exhib- 
ited at  the  auction,  but  the  entry  in  the  auctioneer's  book  of  the 


>  StiuUls  V.  Wntaou,  28  Ch.  Div.  305. 
•  »4  Ch.  Div.  569. 


»  McMullen  v.  Helberg,  4  L.  R.  Ir.  94. 
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sales  to  the  defendant  omitted  to  state  that  the  sale  was  by  sam- 
ple. It  was  held  by  a  majority  of  the  court,  that  there  being  uu- 
contradicted  evidence  of  the  sale  having  been  a  sale  by  sample, 
importing  in  the  ordinary  signification  of  the  words  an  agreement 
that  if  the  bulk  did  not  correspond  with  the  samjjle,  the  purchaser 
should  not  be  bound,  the  entry  in  the  auctioneer's  book  omiited  a 
material  term  of  the  contract  in  not  stating  that  the  sale  was  by 
sample,  and,  therefore,  it  was  not  a  suificient  memorandum  of  the 
contract  under  the  Statute  of  Frauds. 

The  plaintiffs  having  subsequently  to  the  auction  furnished  the 
defendant  with  an  invoice  of  the  lots  sold,  stating  the  quantities, 
prices,  and  places  where  stored,  accompanied  by  a  letter  referring 
to  such  invoice,  and  requesting  payment,  the  defendant  replied 
by  a  letter  signed  by  him,  in  which  he  acknowledged  the  receipt 
of  the  invoice,  and  offered  to  accept  the  plaintiffs'  draft  at  three 
months  for  the  amount,  and  to  give  them  a  lien  on  the  goods  in 
the  mean  time.  It  was  held,  by  a  majority  of  the  court,  that  the 
letters,  coupled  with  the  invoice  to  which  they  referred,  constitut- 
ed evidence  in  writing  of  a  contract  for  the  purchase  of  the  goods, 
which  satislied  the  statute.  O'Brien,  J.,  dissented  from  the  hold- 
ing of  the  majority  on  this  latter  point,  on  the  ground  that  the 
majority  sustained  the  first  point,  viz.,  that,  as  the  invoice  and 
the  C(jirospondence  did  not  show  that  the  sale  was  by  sample, 
the  writings  failed  to  supply  a  note  or  memorandum  of  the  whole 
contract.     We  think  his  view  on  this  point  was  entirely  sound.' 


1  Wlierc  the  party  whom  it  is  sought  to 
chnrgn  liiis  si^iii'il  a  writing  containing  all 
tho  I'.ssential  terms  of  a  contract  of  sale, 
even  tliough  it  be  tho  intention  of  the  par- 
ties to  piepan'  ami  execnte  a  more  formal 
contract,  which  is  not  done,  but  the  par- 
ties act  on  tlie  terms  of  the  informal  con- 
tract, this  sullicicntly  shows  the  const' titiis 
of  tlie  parties  to  such  a  contract,  which  can 
be  enforced  against  the  party  who  has 
signed  the  writing  ;  the  mutuality  appear- 
ing by  tlie  parties  acting  under  tho  terms 
of  the  writing.  Thus  in  Hrogden  v.  Met- 
ropolitan \{y.  Co.,  2  App.  Cas.  666,  it  was 
held  that  circumstances  in  tho  conduct  of 
two  }inrties  may  establish  a  binding  con- 
tract between  them,  although  the  agree- 
ment reduced  into  writing  as  a  draft  has 
not  been  formally  executed  by  either.  In 
such  a  case,  the  word  "  approved,"  writ- 
ten by  one  of  the  parties  at  tho  end  of  the 
draft  agreement,  and  signed  by  him,  must 
be  taken  as  an  approval  by  him  of  the 
substance  of  the  draft,  and  not,  as  in  the 
case  of  a  conveyancer's  or  solicitor's  draft, 
an  approval  of  the  mere  form. 

lu  this  case,  the  appellants,  B.  &  Co., 


had  for  some  years  supplied  the  respond- 
ents, the  M.  Company,  with  coal.  At  List 
it  was  suggested  by  B.  that  a  eontniL't 
should  be  entered  into  between  them.  Af- 
ter their  agents  had  met  togetiier,  tlie 
terms  of  agreement  were  drawn  up  liy  tin' 
agent  of  the  M.  Company,  and  sent  to  B, 
B.  tilled  up  certain  jiarts  of  it  which  liad 
been  left  in  blank,  and  introduced  the  name 
of  the  gentleman  who  was  to  act  as  ai  bitrator 
in  case  of  ditference  between  the  innties, 
wrote  "approved"  at  the  end  of  the  pa- 
per, and  signed  his  own  name.  B.'s  lu'i'iit 
sent  back  the  paper  to  the  agent  of  the 
M.  Company,  who  put  it  in  his  desk,  ami 
nothing  further  was  (lone  in  the  way  of  ii 
formal  execution  of  it.  Both  parties  fa- 
some  time  acted  in  accordance  with  the 
arrangements  mentioned  in  the  iiaper ; 
coals  were  supplied  and  |»aymcnts  niinli'  iis 
therein  stated,  and  when  .some  conii.laints 
of  inexactness  in  the  supply  of  coals,  ac- 
cording lO  the  terms  stated  in  the  paper, 
were  made  by  the  M.  ('om])any,  there  were 
explanations  and  excuses  giv<'n  by  U.,  unJ 
ihe  "contract"  was  mentioneil  in  tho  cor- 
respondence, and  matters  went  on  as  be- 


responil- 

At  liist 
contract 

iK.'lll.     Af- 

[thiT,  the 
lip  liy  till' 
V'ut  to  B. 
liicU  had 
tUi'iiiime 
larbitrator 
jiMi'ties, 
If  thi'  pa- 
h.'s  ;li.'<M)t 
lit  of  the 
sk,  ami 
way  of  a 
krtii's  fur 
Iwilh  the 
]iaiipr  ; 
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III'  pajier, 
Ikmo  WCH' 
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fore.  Filially,  B,  &  Co.  declined  to  ron- 
tiiiue  tiio  supply  of  coals.  On  an  action 
for  (lainiii{('s  tor  breach  of  contract  having 
Ik'i'ii  hroiigbt  by  the  re.s[ion(lents,  the  de- 
femiiiiits  (the  appellants)  dunicil  the  exis- 
tence of  any  contract  for  the  sujiply  of  the 
coal.  On  a  special  case  betore  the  Coninion 
I'lcas,  judgnient  was  entered  for  the  plain- 
tills.  The  ca.se  was  carried  to  the  Court  of 
Aii[ieal,  when  the  judgment  was  allirnied 
hy  Ihaniwell  and  Anipldett,  liB.  ;  (.'ock- 
Inirn,  C.  J.,  dissenting.  The  ca.se  was  then 
appealed  to  the  llouso  of  Lords,  where, 
circumstances  having  rendered  a  second 
arj,'ument  necessary,  the  case  was  consid- 
ered to  be  so  ])lainly  anil  clearly  against  the 
appellants,  that  tlie  respondents'  coun.sel 
were  not  called  upon.  The  House  of 
I,ords  held,  in  allirming  the  judgment  of 
th(;  couits  below,  that  the  facts  and  the 
actual  conduct  of  the  jiarties  established 
the  existence  of  such  a  contract,  and  there 
having  been  a  clear  breach, of  it,  B.  &  Co. 
must  be  held  liable  upon  it.  Among  the 
judges  so  deciding,  were  some  of  the  ablest 
lawyers  of  England,  Lord  Cairns,  Lord 
Selborne,  and  Lord  Blackburn. 

Tile  case  was  not  reported  excejit  on  the 
appeal  to  the  Hou.se  of  Lords,  but  in  the 
jiuignient  of  Lord  Blackburn,  a  reference 
was  made  to  an  incorrect  opinion  in  the  case 
of  Mr.  Justice  Brett,  who  in  the  Coninion 
Picas,  .said,  referring  to  the  case  of  J-Jx  jiarle 
Harris,  In  re  Imperial  Lanil  Conijiany  of 
Marseilles,  L.  IL  7  Ch.  587,  and  other 
ca.ses,  that  he  had  come  "  to  a  .strong 
opinion  that  the  moment  one  party  has 
made  a  proposition  of  terms  to  another, 
ami  it  can  be  shown  by  sulHcient  evidence 
that  that  other  has  accepted  those  terms 
ill  his  mm  viind,  then  the  contract  is  made 
before  that  acce]itance  is  inliiiiateil  to  the 
]ir()]ioscr."  This  is  so  manifestly  o]>posed 
to  ]iiiiiciple  and  authority  that  we  are  not 
surprised  to  find  Lord  IJlackliurn  eniiihati- 
lally  expressing  his  disagrement  with  .so 
radically  unsound  a  juiiiciide.  as  lie  did, 
MS  follows  :  "  I  must  .say  that  that  is  con- 
trary to  what  my  impression  is,  and  that 
i  cannot  agree  in  it.  If  the  law  was  as 
iiitiiiiati'il  by  Mr.  Justice  Brett,  there 
Would  be  nothing  to  discuss  in  the  ]iresc!lt 
iMsc.  lUit  I  have  always  ludicvi'd  the  law 
to  be  this,  that  wlien  an  oiler  is  made  to 
another  party,  and  in  that  oiler  there  is  a 
riMpicst.  express  or  implied,  that  he  must 
siKiiily  his  acce|)tance  by  doing  some  par- 
ticular thing,  then  as  soon  as  he  does  that 
thing  111!  is  bound.  If  a  man  sent  an  otler 
abroad,  saying  :  '  I  wish  to  know  whether 
you  will  sujiply  me  with  goods  at  such  and 
.sui'h  a  price,  and  if  you  agree  to  that,  you 
must  ship  the  fir.st  cargo  as  soon  as  you 
f,'et  this  letter,'  there  can  be  no  doubt  that, 
as  soon  as  the  cargo  was  shipped,  th^'  eon- 
tract  would  be  complete,  and  if  the  cargo 
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to  tho  bottom  of  the  sea  at  the  risk  ot  tlie 
orderer.  So  again  wiiere,  as  in  the  ca.se  of 
Ex  parte  Harris,  a  person  writes  a  letter 
and  8ay.s,  '  I  oiler  to  take  an  allotment  of 
shares,'  and  he  expressly  or  imidiedly  says, 
'  If  you  agree  with  uie,  .send  an  answer  by 
the  post,'  there,  as  .soon  as  he  has  .sent  that 
answer  by  post,  and  put  it  out  of  his  con- 
trol, and  done  an  extiaiieous  act  which 
elenches  the  matter  and  shows  beyond  all 
doubt  that  each  side  i.;  bound,  1  agree  the 
contract  is  perfectly  plain  ami  clear.  But 
when  you  come  to  the  general  proposition 
which  Mr.  .Instiee  Brett  seems  to  have 
laiil  down,  that  a  simple  acceptance  in  your 
own  mind  without  any  intimation  to  the 
other  party,  and  expres.scd  by  a  jirivate 
act,  sui  h  as  putting  a  letter  into  a  drawer, 
conijiletes  a  contract,  1  must  say  1  ditfer 
from  that."  2  Ajip.  Ca.s.  at  p.  01»"l  With 
which  view  we  fully  concur,  and  think 
the  matter  of  im]iortance  sulHcient  to  jus- 
tify the  additional  i|uiitatioii  of  the  follow- 
ing from  the  same  learned  judge,  who 
continues  :  "  It  appears  from  the  year 
books  that  as  long  ago  as  the  time  of  Ed- 
ward IV.  (17  Kdw.  IV.  T.  Tasch  case,  2), 
Chief-Justice  Brian  <lecidcil  this  very  point. 
The  plea  of  tln^  defeliilalit  in  that  case  jus- 
tilled  the  .seizing  of  some  giowinj;  crops, 
because  he  said  the  plaintilf  had  olleied 
him  to  go  and  look  at  them,  and  if  he 
liked  them  and  would  give  2.s'.  (ii/.  for 
them,  he  might  take  tluni  ;  that  was  tho 
justilication.  That  case  is  referred  to  in  a 
book  which  I  jiubli.slicd  a  good  many  years 
ago,  I'lackburn  on  Contracts  of  Sale  (p. 
VM)  fit  acq.),  and  is  there  translated.  Brian 
gives  a  very  elaborate  judgniciit,  explain- 
ing the  law  (d'  the  iinjiaid  vi'iidiu-'s  lien,  as 
early  as  that  time,  exactly  as  the  law  now 
stands,  and  he  c(in.se(|uenlly  says  :  '  Thi.s 
plea  is  clearly  bad,  as  you  have  not  shown 
the  payment  or  the  tender  id'  the  money  ;' 
but  he  goes  further  and  says  (I  am  ijuot- 
ing  from  memory,  but  I  thiuU  I  am  ipiot- 
ing  correcMy),  '  iMmvovcr,  your  jdea  is 
uttci'ly  naught,  for  it  docs  nut  sbou  that 
when  you  had  innde  up  your  mind  to  take 
them,  you  signilicd  it  to  the  phiintilf,  and 
your  having  it  in  your  own  mind  is  noth- 
ing, for  it  is  trite  law  that  the  tliought  of 
man  is  not  triable,  for  even  the  ilcvil  does 
not  know  what  the  thought  (d'  man  is  ; 
but  I  grant  you  this,  that  it  in  his  idler  to 
you  he  had  .said,  go  and  look  at  them,  iind 
if  you  are  pleased  with  them,  signily  it  to 
su(di  and  such  a  man,  and  if  you  bad  sig- 
nilicd it  to  such  and  siudi  a  man.  your  jdea 
would  have  been  good,  iiecause  that  was  a 
matter  of  fact.'  1  take  it;  my  lords,  that 
that  which  was  said  thiei^  hundred  years 
ago  and  more,  is  the  law  to  this  day,  and 
it  is  (piite  what  Lord  Justice  Mtdlisli  in 
Ex  parte  Harris  {L.  11.   7  Ch.  593)  accu- 
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rately  says,  that  where  it  is  expressly  or 
iinplit'dlv  stuteil  in  the  oH'cr  tluit  ynti  iimy 
aoct'pt  the  oH'cr  l)y  iiostiiij?  a  letter,  the 
moment  you  jioHt  the  letter  the  oiler  is 
aceeptuil.  Voii  arc  boiiiul  from  the  mo- 
ment you  post  the  letter,  not,  as  it  is  put 
here,  I'roin  the  moment  you  muke  uj)  your 
mind  ou  the  sulijeet."  This  fully  aecords 
with  our  own  view,  as  will  l)e  seen  in  a 
later  volume  of  tliis  work,  where  we  dill'er 
with  the  views  of  Hramwell,  L.  J.,  as  ex- 

iu'essed  liy  liiin  in  The  Household  Fire 
nsuninee  Co.  v.  (Jrant,  4  Kx.  Div.  '21(>, 
where  he  discusses  the  elleet  of  posting 
letters  in  the  formation  of  contraets. 

A  letter  sii^iu'd  by  the  party  to  ho 
char<,'ed,  written  to  his  own  aj^ent,  refer- 
ring to  letters  of  the  agent  stating  the 
terms  upon  which  the  hitter  has  made  a 
contrac^t  on  his  behalf  with  the  other 
party  for  the  purchase  of  goods,  is  a  sutli- 
cient  note  or  menioramlum  of  the  bargain 
to  satisfy  the  17th  section  of  the  statute 
of  frauiis.  (iibson  v.  Holland,  ]j.  U,  1 
C.  V.  1.  And  see  Smith  v.  Watson, 
Bunb.  55  ;  Cl.-rk  v.  Wrighi,  1  Atk.  12. 
But  a  letter  written  by  the  defendant  in 
answer  to  letters  of  phiintiif  containing 
the  terms  of  a  bargain  for  the  sale  of  eot« 
ton,  was  lu'ld  not  sullicient  to  amount  to 
a  memorandu.m  within  the  17th  section  of 
the  statute,  because  it  did  not  amount  to 
an  absolute  admission  of  the  existem-e  of 
a  contract  in  the  terms  allegitd  by  the 
plaintilf,  bein-.,'  eipially  consistent  with  the 
existence  of  a  litlVriMit  contract.  Caregan 
V.  Ricdiards,  1.')  L.  T.  N.  s.  252.  And  the 
note  or  memorandum  nmst  exist  wIkmi  t\\< 
action  is  eonimenced.  Lueits  v.  Dixon,  2: 
Q.  H.  I'iv.  357  ;  and  where,  in  ecpiitv', 
the  contract  is  admitted,  the  statute  must 
be  pleaded.     Ih.  ;}58. 

The  jtlaiiitilf  sent  a  mare  to  be  sold  by 
auction  at  the  defendant's  repository.  The 
defendant  advertised  the  mare  for  sale  by 
auction  on  March  28,  1872,  and  circulated 
a  printed  catalogue  of  the  horses  to  be 
sold  at  his  sale,  with  conditions  of  sale 
annexed,  in  which  the  plaintiirs  mare  was 
descril)ed  as  lot  4i).  The  defendant  had  a 
sales  ledger,  which  was  headed,  "Sales  by 
auction,' 28  March,  1872,"  in  which  the 
plaintilf's  mare  was  also  numbered  4!>  ; 
but  neither  the  catalogue  nor  the  con- 
ditions of  sale  weie  annexed  to  tiie  sales 
ledger,  nor  were  tluiy  referred  to  therein. 
OnMan-h  28,  1872,'the  lots  described  in 
the  catalogue  were  put  up  by  the  defetidant 
for  .sale  under  the  conditions.  Tiie  plain- 
titf's  mare  was  ])ut  up  for  sale,  and  knocked 
down  to  M.  for  £33,  and  thereupon  the 
defendant's  clerk  wrote  in  the  columns  of 
the  sales  ledger,  left  blank  for  this  pur- 
pose, the  name  of  M.  as  purchaser,  and 
the  ju-ice.  ^\.  afterwards  refused  to  take 
the  mare.     In  an  action  brought  by  the 


plaintiff  for  damages  sustained  thn)u;,'li 
the  negligence  of  the  defendant  as  an  auc- 
tioneer in  not  making  a  binding  contract 
with  M.,  it  was  held  that  the  catalii;;ii(' 
and  the  conditions  of  sale  wcri^  not  siilli. 
ciently  connected  with  tiie  entries  in  tin; 
sales  lodger  to  make  a  note  or  nu'iminui. 
dum  in  writing  of  a  contract  by  M.  to 
satisfy  the  statute  of  frauds;  tlmt  the 
entry  by  the  clerk  was  not  by  an  author- 
i/ed  agent  so  as  to  bind  the  ]>iiriliast'r, 
an<l  tiiat  the  plaintilf  was  entitled  to  ri'- 
cover  his  damages  against  the  dcreU'lani. 
Tuirce  v.  ('orf,  L.  U.  U  C,).  H.  2H». 

A  broker,  acting  for  the  iilnintiH',  iiiailn 
a  contract  for  the  sale  of  goods  to  the  d,.. 
fendant,  scmling  a  note  to  each  ]iarly,  Imt 
signing  only  that  which  was  sent  io  thf 
seller.  He,  however,  entered  tlie  contract 
in  his  book,  in  which  he  signed  both  tlu- 
bought  and  the  .sold  note.  Tln^  delcnilaiit 
kept  the  note  which  was  scut  to  liiiii 
without  objection  until  called  upon  to  ai'- 
cept  the  goods,  when  he  repudiiited  tjio 
contract,  assigning  for  reason  that  the 
note  sent  to  him  was  not  signed.  The 
court  held  that  the  conduct  of  th(!  de- 
fendant amounted  to  an  admission  that 
the  broker  had  authority  to  make  the  con- 
tract for  him,  and,  cons(M|UiMitly,  that  tlie 
broker's  signature  to  the  .sold  note  bound 
the  defendant,  and,  also,  that  the  siijiii'd 
entry  in  the  broker's  book  was  a  sullii  icnt 
memoranilum  of  the  bargain  to  sutislV  the 
statute  of  frauds.  Thompson  v.  (Jardiner, 
1  C.  P.  1).  777.  While  it  was  adiiiittcd 
that  the  authorities  are  conclusive  te 
show  that  the  broker,  acting  for  one  of 
the  contracting  jiartie.s,  making  a  contract 
for  the  other,  is  not  authorized  by  liotli  to 
bind  both,  yet,  in  ell'cct,  it  was  held  t  liat  the 
broker  who  makes  a  contract  for  one  may 
bo  authorized  by  the  other  to  sign  a  niciiio- 
randum  of  the  contract  for  him  ;  and  in 
Thompson  v.  Gardimu-  the  court  held  that 
the  facts  showed  sullicient  authority  to 
the  broker  to  sign  the  memorandum  for 
the  defendant  so  as  to  biuil  him. 

The  plaintiff,  on  .lanuary  11,  ISH, 
bought  of  the  defendant  a  iniicid  of  wool, 
worth  £150.  The  following  nicinoranduni, 
containing  the  items  agreed  upon,  w.is 
drawn  up  ami  sigiu'd  by  the  plaint  ill',  hut 
not  by  the  defendant,  ami  was  liandid  to 
the  defemlant:  "  Mought  Mr.  J.  (!.  Knsts 
wool  as  examined  at,"  etc.,  "tin'  whole  to 
be  cleared  in  about  21  days."  Kone  of  the 
wool  was  delivered,  and  there  was  no  i)art 
jmyment  of  the  |>rice.  On  Keluaiary  8 
the  defendant  wrote  :  "  It  is  now  28  (hiys 
since  you  and  I  had  a  deal  for  my  wool, 
which  was  for  you  to  have  taken  all  away 
in  21  days  from  the  time  you  bi)Uj,'lit  it. 
I  do  not  consider  it  business  to  put  it  oil 
like  this  ;  therefore,  I  shall  consider  the 
deal  oir,  as  you  have  not  completed  your 
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;  of  tlio  contmot."  Tlif  jjlaintilT  hiul, 
in  fact,  i'oiii])loU'il  liis  (inrt  of  tlio  contruct 
on  till!  tviw  ooiistrui'tiou  of  thv  contnu^t. 
()u  Ki'bnmi'y  !»,  in  iinswcr  to  tho  plaintiirs 
ri'iiui'st  to  .sou  II  0()j)y  of  tlie  I'ontnict  con- 
tained in  till.'  nK'nionindnni  of  Jiinniiry  11, 
till'  (k'fcinlant  wroti'  (ini'losinj;  a  coiiy)  ; 
"  I  lu'f^  to  inclost'  copy  (if  yonr  letter  of 
tlic  11  til  of  .lanuary. "  In  an  action  for 
iion-ilclivcry  of  the  wool,  tlic  ('i)n!t  of 
Kxelieiiner  licM  (l!:txlon  r.  Uu.st,  L.  It. 
7  I'iX.  1  ;  alliiiiR'il  on  a|)iical  by  the  Hx- 
ciienner  ("lianiber,  //-.  "iZiM,  that  the  letter 
of  tiio  i>th,  with  its  inclosnre,  taken  in 
connection  with  that  of  the  .Sth,  con.-iti- 
tateil  an  unaniliif,'iiiins  recoj^nition  of  the 
existence  of  the  contract  and  of  its  terms, 
and  that  there  was  thcrcfon!  a  snllicient 
iiieniorandnin  in  writinj;,  sij,'ncd  hy  the 
dei'endant,  to  (■atisly  the  17tli  secitioii 
of  the  statnte  of  frands.  The  prin- 
ciple on  which  the  case  was  decided  is 
well  stated  by  ("hannell,  1'.,  in  the  Court 
of  Kxchcinicr,  li.  1!.  7  Kx.  at  p.  .'»,  thns  : 
"All  that  the  stalnte  rcpiires  is  that  the 
terms  of  tin-  bargain  slnaild  be  proved  by 
writlen  evidence.  Sup|i(>se,  for  instance, 
an  agreement  to  bny  ^'oods  at  a  fixed 
price,  and  a  memorandiim  drawn  np 
silent  as  to  ]irice,  altlioii<;li  the  price  was 
actually  fixed,  there  would  be  no  good 
contract.  Again,  a  niemoiandnm  not 
disclosing  tho  names  of  both  parties  wonld 
not  be  a  good  contract.  lint  here  all  the 
terms  were  reduced  to  writing,  and 
the  defendant  has,  in  fact,  admitted  that 
the  written  jiaper  contained  them  all.  If, 
when  he  inclosed  the  copy  niemoiandnm, 
lie  had  .said,  '  1  send  yon  a  copy  of  yonr 
letter,  but  it  does  not  constitute  evidence 
of  any  contract  bi'twcen  us,  bi cause  oik? 
term  agreed  on  between  us  is  entirely 
oniittcil,'  the  case  woiihl  have  been  dill'er- 
eiit.  But  lie  docs  nolliiiig  of  the  .sort. 
He  had  pnt  a  construct  ion  on  one  of  the 
ti'iins  which  is  incorrect,  as  the  jnry  have 
t'inind,  and  made  tiiat  an  excuse  for  witli- 
iliawal  ;  but  his  admission  of  the  contract 
and  its  terms  was  iim'ipiivocal."  The 
I'oiirts  held,  in  accordanc<!  with  Iiailey  v. 
Sweeting,  <t  ('.  H.  \.  s.  8|:?,  and  Wilkin- 
son I-.  Kvaiis,  L.  It.  1  C.  r.  41)7,  that  as 
long  as  there  was  a  snllicient  admission  of 
the  contract  by  the  ])arty  to  be  charged, 
the  fact  that  it  was  accomitanieil  bj'  a  re- 
pudiation of  the  obligation  to  perform  the 
contract,  wonld  not  prevent  its  being  used 
a.s  an  admission. 

In  Buxton  v.  Bust,  L.  R.  7  Kx.  27S>, 
280,  Willes,  J.,  was  inclined  to  carry  to 
tiiat  ca.se  the  doctrine  of  Sliortri'de  i-. 
Cheek,  1  A.  &  K.  57,  and  Mac  Donald 
r.  Longbottoni,  1  E.  k  K.  977,  937.  In 
Baxton  v.  Host,  I,.  U.  7  Ex.  1,  279,  a 
written  memorandum  of  a  contract  for 
the  purchase  by  the  plaiiititf  of  the  de- 


fendant's wool,  wa.s  signed  by  the  plaintiff, 
but  not  by  tho  defendant.  Sub.seipiently, 
tho  defendant  wrote  tho  plaintill :  •'  1  shall 
consider  the  deal  oil  as  you  have  not  eoin- 
pleted  your  part  of  the  contract."  Willes, 
.).,  was  inclined  to  think  that  having  re- 
gard to  the  holding  in  Short  rede  r.  Cheek, 
1  A.  &  E.  57,  and  Maidiomild  v.  Linigbot- 
toin,  1  E.  &  E.  977,  987,  this  reference  to 
the  contract  was  snllicient  to  incorporate 
the  pajier  signed  l)y  the  pliiinlilf  with  the 
If  tier  writlen  by  tln'defendanl.  b'eft  rrilig 
to  tliiKse  <'ases,  Willes,  ,1.,  said  :  "  In  the 
former  ca.se  it  was  held  that  the  words 
'  the  promissory  note  '  used  in  a  memoran- 
dum of  a  guarantee  iiiighl  hi'  proved  to 
refer  to  a  certain  promissory  note  male  by 
the  defendant's  .son  anil  payable  to  tho 
lilaintilf.  In  the  latter,  evidence  was  ad- 
mitted to  show  that  theworiKs  'your  wool  ' 
referred  to  certain  j)arti(!nlar  wool  which 
the  ]ilaiiitilf  had  under  his  control  at  tho 
time  of  the  contract.  And  here  it  might, 
1  think,  well  be  contended  that  the  con- 
tract mentioned  in  the  letter  of  February  8, 
might  have  been  shown  to  be  the  contract 
of  January  11,  and  then  that  letter,  on  tho 
principle  that  ivrfid  rr/a'ii  iia'ssr  ridtiitiir, 
would  itself  be  snllicient."  However,  tho 
case  was  not  decided  on  that  point  ;  of  tho 
correctness  of  which  the  oilier  judges  of 
the  Exche(|ner  Chamber  seemed  doubtful. 
It  is,  of  course,  ipiite  a  dill'creiit  thing  to 
.show  by  parol  what  is  the  subject-matter 
of  a  contract  referred  to  in  a  writing,  from 
.showing  by  parol  what  the  whole  contiact 
itself  is.  Applying  the  ]irinci]ile  of  Mac- 
Donald  r.  Longbottoni,  1  E.  &  E.  977,  987, 
to  the  latter  case,  and  a  contract  wholly 
oral  could  be  proved  bv  such  a  rclerciicc. 

In  Nesliam  r  Sclby,  ],.  U  13  Kip  191, 
ami  on  ajijieal  L.  It.  7  Ch.  40(),  the  plain- 
till',  in  a  bill  for  specitic  performance  of  an 
agreeinent  to  take  a  lease  of  a  house, 
alleged  and  iirniluccd  evidence  of  a  verbal 
agreeinent,  which  was  denied  by  the  de- 
fendant. In  order  to  take  the  case  out  of 
the  statute  of  frauds,  the  )vlaintilf  relied 
on  a  letter  written  by  the  defendant,  in 
which  the  del'endimt  agreed  to  take  tho 
house  for  seven  years  on  ceitain  terms,  but 
in  which  the  day  of  the  etimnieiiccment  of 
the  lease  was  not  menliuned  ;  and  on 
another  letter  from  the  defeml-mt  men- 
tioning the  day  of  comiiieiicemcnt,  and 
adding  terms  to  which  the  plaintill'  did 
not  agree.  The  Court  of  A]ipeal,  allirming 
the  jiulgment  of  Lord  Bomilly,  M.  1\., 
held  that  there  was  no  meniorandnm  of 
agreement  snllicient  to  satisfy  the  reipiiie- 
nientsof  the  statnte  ;  the  court  expressing 
their  o]iiiiion  that  they  had  gone  (inite  far 
enough  in  decreeing  specific  performance 
U])oii  letters  as  constituting  agreements, 
where  one  side  is  bound  and  the  other 
not. 
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COMMENTARIES,  ON   SALES. 


[book  IV. 


In  Biiiinmnn  v,  Jmnea,  L.  R.  3  Ch.  508, 
parol  uviduiK't!  was  alluwcd  to  be  given 
to  couiioct  written  dueunicnts  to  satisfy 
the  4th  si'ctioii  of  the  statute,  under  the 
followiii}^  I'ireuiastaiu.'es  :  A  tenant  aiiplied 
to  tlio  landlord's  solieitors  as  to  the  re- 
newal of  his  lease.  The  solicitors  sent  him 
a  report  liy  a  surveyor,  who  recommended 
the  grantini^of  a  lease  for  fourteen  years,  at 
n  given  rent,  if  certain  repairs  were  done 
by  the  tenant.  The  tenant  wrote  back  as. 
sentin;;  to  the  repairs  and  runt,  but  asked 
for  a  term  of  twenty-one  years.  No  final 
agreement  was  como  to  ;  'uit  some  months 
afterwards  a  negotiation  having  ])roceeded 
between  the  tenant  ami  landlord  without 
the  intervention  of  the  solicitors,  the  land- 
lord wrote  a  letter  promising  the  tenant  a 
lease  for  fourteen  years  "at  the  rent  and 
terms  agre(!d  ui><)n,"  to  whioli  the  tenant 
wrote  back  an  un<pialitied  acceptance.  It 
was  held,  atlirniing  the  judgment  of  Vice- 
Chancellor  Stuart,  that  parol  evidence  was 
admissible  to  connect  the  report  and  the 
tenant's  previous  letter  with  tiie  subse- 
quent letters  ;  and,  it  Ix-ing  (U)nelusively 
established  that  there  hail  never  been  any 
other  rent  or  terms  agriicd  upon  than  those 
mifiitioned  in  the  report,  that  there  was  a 
sufRcient  memorandum  in  writing  to  sat- 
isfy the  statute  of  frauds. 

One  of  the  parties  to  a  contract  cannot 
sign  the  name  of  th(!  other  as  liis  agent,  so 
as  to  bind  him,  within  §  17  of  the  statute 
of  frauds.  The  signature  as  agent  must 
be  by  a  thinl  person.  The  (juestion  came 
up  in  Sharman  v.  Brandt,  L.  R.  6  Q.  B. 
720.  There,  the  plaintilf,  a  broker,  carry- 
ing on  business  as  "  W.  S.  &  Co.,"  was 
authorized  by  the  defendants,  B.  &  II.,  to 
buy  for  them  in  the  market  200  tons  of 
hemp.  He  drew  up  and  forwarded  to  the 
defendants  a  (!ontra<!t  note,  as  follows  ; 
"Bought  fin-  Messrs,  B.  k  H.,  of  our  prin- 
cipals, 200  tons  of  hemp.  \V.  S.  &  Co., 
brokers."  The  plaintilf  had  in  fact  no 
principiils  as  sellers  in  the  transaction  ; 
but  the  defendants  had  no  notice  of  this. 
The  di'fiMuliiits  having  refused  to  accept 
hem])  under  this  contract,  the  plaintilf 
brought  an  action  to  recover  damages 
therefor.  On  the  trial  before  Blackburn, 
J.,  the  plaintilfs  were  nonsuited.  On  ap- 
plication to  the  <  'ourt  of  Queen's  Bench, 
])ursuant  to  le.ive  reserved,  a  rule  for  a 
new  trial  was  refused  ;  and,  on  appeal,  the 
Court  of  Kxeheiiuer  Chamber  dismissed 
the  appeal,  holding  that  the  plaintiff  could 
not  maintain  an  action  on  the  contract, 
on  the  grounds  that  the  contract  in  writ- 
ing was  with  an  undisclosed  principal  as 
seller,  and  that  the  plaintiff,  if  a  party  to 
the  contractt,  could  not  sign  as  agent  for 
the  defendants  to  bind  them  within  §  17 
of  the  statute  of  frauds  ;  Kelly,  C.  B., 
saying :  "  Without  any  authority,  on  first 


principles,  a  contract  Iietwenn  a  broker 
though  in  his  own  person,  but  expressed 
to  be  as  brokiu' for  an  uiiTianied  iiiiM(i|ial, 
and  a  ]mrchaser,  is  not  a  contract  niiule 
between  the  bioker  as  unnamed  principiil 
and  the  pun-baser.  This  was  tiierel'oro 
not  a  note  of  any  contiact  at  all  between 
the  plaintiff,  as  seller,  ami  the  defendants, 
as  purchasers  ;  nor  was  the  menioiainliiiii 
signed  in  smdi  a  way  as  to  be  eiildiveuijl,, 
within  the  statute  of  frauds."  See  Wrigjit 
V.  Dannah.  2  Camp.  ">l:(  ;  l'"arebrotlier  v. 
Simmons,  5  li.  &  Aid.  333  ;  Fairlio  v.  Fen- 
ton,  \j.  U.  f)  Kk.  lti!». 

It  is  imi)ossible  to  use  an  entry  in  an 
auctioneer's  book  for  the  purpose  of  prov- 
ing a  contract  for  sale  within  the  statute 
of  frauds,  unless  the  entry  comprises  such 
a  reference  to  the  conditions  of  sah;,  snli- 
ject  to  which  the  property  was  sold,  as  to 
identify  them,  upon  ))roduction,  as  being 
the  conditions  mentioned  in  the  entry. 
Hence,  it  was  held  that  there  was  no  ,suf- 
ficiiMit  contract  in  writing  within  the  stat- 
ute of  frauds,  anil  specilic  ]ierl'i>rmauee  was 
refused  as  against  tlio  purchaser,  where,  iit 
a  sale  by  auction,  subject  to  conditions, 
the  auctioneer  entered  in  his  sale-book  the 
names  of  the  vendor  and  ]iurihaser,  tho 
subject-matter  of  the  sale,  and  the  atuDnnt 
of  the  purchasismoney,  but  omitti'd  in  the 
entry  to  embody  or  iriake  any  referemo  to 
tho  conditions  of  sale  ;  there  beiiii;  no 
other  memorandum  or  contract  in  writ- 
ing. Kishton  i.\  Whatmore,  SCIi.  1).  467. 
In  l'>eer  v.  London  &  Paris  Hotel  Com- 
pany, L.  U.  20  Ivp  41 -J,  it  was  held  that 
a  contract  signcil  by  an  auctioneer  on  lie- 
half  of  an  undisclosed  prineipal  is  a  valid 
contract  under  the  statute  of  frauds. 

In  Smith  v.  Welister,  3  Cli.  Div.  10,  it 
was  held  that  a  letter  wiitten  by  a  solici- 
tor simjily  in  that  eaparity,  and  not  ;is  the 
authorized  agent  of  the  |)arty  whom  it  wds 
sought  to  bind,  was  not  such  a  note  or 
memorandum  of  an  agreement  as  is  re- 
(piired  by  the  statute  of  frauds.  There 
W.  entered  into  a  verbal  iiirrecMieiit  with 
A.  to  sell  him  an  inn  calleil  the  Lion  Inn 
for  £950.  On  the  following  day  W.'s  .so- 
licitor wrote  to  A.'s  solicitor  :  "  W.  Iws 
been  with  us  to-day,  aTid  stated  that  he 
hail  arranged  with  your  i  lieut  A.  fur  the 
sale'-tothe  latter  of  the  Lion  Inn  for  tO.'iO. 
We  therefore  send  herewith  draft  contract 
for  your  perusal  and  aiiproval."  The  court 
held  W.  was  not  bound. 

Where  a  bill  for  sj)ecific  perfornLince 
alleged  a  verb,al  agreement  for  the  lease  of 
a  house  by  the  plaintiff  to  the  defenilant 
for  seven  years  from  Michaelmas,  1870, 
followed,  fii'.it,  by  a  loiter  from  the  ile- 
fendant  to  the  plaintiff,  which  did  not 
state  when  the  term  was  to  commence, 
and,  sccondhj,  by  another  letter  of  the  de- 
fendant to  the  plaintiff,  in  which ,  after  re- 
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feninff  to  tlio  previous  letter,  thn  defend- 
ant  slated  that  lie  thou<;lit  it  wan  best  to 
,sav  tliat  it  was  clearly  understood  on  his 
part  tliat  tlii!  iilaiutilF  ni?reed  to  let  the 
liiMbe  bjr  seven  years  from  Miehaelnnis, 
1,S70,  n|)on  certain  (.'ouditioiis  tiieiein  nien- 
tjiini'ilt  some  of  whieh  tlie  jilaiiitilf  did  not 
admit  to  form  jmit  of  tiie  alle^jed  verbal 
a<;reeiuent  ;  it  was  held  that  neitlii'r  tlie 
(irst  letter  nor  tbe  two  tof^etlier  constituted 
;i  nicinoiaiiduin  in  writing,'  of  the  anei,'ed 
;ii;reenient  sullicient  to  satisfy  the  i'ei[nire- 
niiiits  of  the  statute  of  frauds.  Ne.sliam 
r  Silby,  Ii.  II.  l;5  ivi.  1!U. 

Wln're  the  N.  eomniissioners  ajjreed  to 
sell  a  iirojierty  to  the  defendant  1).,  tbe 
lontract  did  not  refer  to  any  |plan,  hut  the 
ai,'ents  who  signed  it  for  the  )iai  ties  sij^'iied 
at  tbe  same  time  the  followini;  nienioran- 
ihini  written  ujioii  a  jdnii  of  tbe  iir()|ierty  : 
"  rian  of  jifoiierty  sold  to  and  |mrelinsed 
by  P.,  Octolier  2;{,  1874.  N.  B.  -  The 
projierty  included  in  the  ]Mirch,isf  is  edfjed 
witii  red  color  ;"  it  was  held  that  tbe  plan 
was  >nlliciently  incoriKMnted,  and  that  tiie 
liesiription  in  the  contrael  was  controlled 
bv  it.  Neiie  Valley  Drain»f;e  ('(unmission- 
efsi'.  Duiikley,  4  Ch.  D.  1. 

A  letter  of  fjunranty  is  an  npreenieiit 
to  ]iay  the  delit  of  another  on  his  makinj,' 
ilefault,  which  hy  the  statnte  of  frauds 
must  be  in  writinj;,  and  signed  liy  tbe 
party  to  he  charged.  It  cannot  be  added 
to  by  verbal  evidence,  n<ir  by  written  eitbev, 
if  not  signed  hy  the  guaraiitor,  niilcss  the 
written  evidence  is  hy  a  reference  in  tbe 
letter  adopted  as  part  of  it.  ]'«ut  as  tbe 
statnte  does  not  prescrihe  tlie  form  of  a 
liiiiding  agreenient.  it  is  sullicient  tb.at  tbe 
material  parts  of  it  a]i|iear  either  cxpres«;eil 
(ir  clearly  to  he  implied  ;  an<l  eorics|ion(l- 
eiice  and  other  evidence  may  he  used  to 
iHcertain  the  true  imjiort  and  a]i)iliiiitiiin 
(if  the  agreement,  hy  the  aid  of  which  ex- 
trinsic evidence  the  ])roi)er  cinistructiim 
may  be  made,  i'ell  i-.  ISruen,  1  How.  Itilt; 
Druniniond  v.  Prestnnui,  12  Wheat,  ol"); 
Diemlass  V.  I'eynolds,  7  I'eters,  113;  I.ee 
V.  Dick,  in  Peters,  482. 

in  Davey  r.  Shannon,  4  Kx.  Div.  81, 
th'  stntement  of  claim  alleged  that  in 
ISr.f^,  the  defendant  entered  into  the 
plain' ill's  einployinent  as  a  foreman  tailor 
iiir  three  years,  on  the  terms  that  if  he 
slimild  leave  the  ]ilaiiiliir,  he  sbuubl  not 
I'liijage  in  tbe  service  of  any  one  carrying 
nil,  or  himself  carry  on,  the  business  of 
.-;  tailor  within  live  miles  of  I).  ;  and  that, 
after  tbn  expiration  of  the  three  years,  he 
lontinned  in  the  ]ilaiiitill"s  enqiloyment 
1111  the  like  terms,  except  as  tii  the  period 
iif  employment,  till  1877.  Tbe  breach  was 
that  in  1877,  the  defendant  left  the  ]ilain- 
tilf,  and  carried  on  business  as  a  tailor  in 
f.  Tbe  defence  relied  on  was  that  the 
contract  was  not  in  writing,  and  as  it  was 
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not  to  be  yicrfornied  within  the  year,  it  was 
Void  within  the  statute  of  friiuds.  On  de- 
murrer it  WHS  held  by  Hawkins,  J.,  that 
the  continet  anionnted  to  an  ftgreeinent 
not  to  set  U[i  the  trade  during  the  joint 
lives  t)f  the  del'einlant  anil  thu  plaiutilf; 
and  was,  therefore,  prin-.d  acie  not  to  he 
jierformed  within  ii  year,  and  therefore  fell 
within  the  .statute. 

The  appellant  was  mortgagee  of  a  farm 
in  Mis>issiiipi,  and  it  was  verbally  agreed 
hetween  her  and  the  administratrix  of  the 
mortgagor,  that  certain  cotton  was  to  he 
taken  as  u  payment  on  tbe  mortgage.  Tiie 
])rice  was  iixeil  at  twenty  cents  a  jioiind. 
liut  the  nnniber  of  ](ouiiils  was  not  detin- 
itely  ascertained  ;  neither  was  any  pay- 
ment indorsed  upon  the  mortgage,  nor 
any  receipt  given,  nor  any  nieinoraiidiini 
in  writing  made,  nor  any  jueseiit  consid- 
eration ]iaid.  Neither  did  any  (diniige  of 
jiossessioii  take  ]ilace,  nor  was  there  any 
delivery,  actual  or  syniholic.  Tbe  Court 
of  Claims  held,  allirmed  hy  the  Sii]>reme 
Court  of  the  rniled  States  (Malian  r. 
I'liited  States,  10  Widl.  14:'.),  that  under 
the  .Mississip]ii  .St.itutc  of  rrainls  (licvised 
Code  of  1857,  p.  :i'>!>,  art.  4  of  chap.  44) 
the  agreement  passed  no  title  to  the 
cotton. 

In  Huntley  r.  llnntley,  114  I'.  S.  304, 
it  was  (dainied  that  an  interest  in  a  stage- 
coach company  was  transb'rahle  as  stoidc 
in  corjiorations,  and  therefore  that  an 
agreement  for  tbe  transfer  of  such  interest 
as  transferable  shares,  must  he  in  writing, 
under  the  statute  of  frauds  in  force  in  the 
I'isirict  (!>istrict  of  Columbia),  with  ref- 
erence to  a  cmitract  for  the  sale  of  goods, 
wares,  and  meii'bandise.  Tbe  c(nirt,  with- 
out deciding  whether  a  contract  for  the 
tiiinsfer  of  .such  an  interest  comes  within 
the  statute  or  not,  held  that  both  the 
written  and  verbal  evidence  in  the  ciiye 
showed  that  the  contract  had  been  so  far 
executed  hetween  tbe  jiaities  that  their 
rights  and  ohIiL.'atioiis  could  not  he  af- 
fected by  the  statute. 

.\ii  au'reenient  rei|nired  to  he  in  writing 
and  to  be  signed  by  tbe  jiarty  sought  to 
be  charged,  wbicb  was  not  signed  hy  him, 
but  was  by  the  otlier  parties  to  the  agree- 
ment, Wiis  held  to  b'  ]ii()ved  by  a  refcretua' 
to  it  in  letters  written  by  hiiii.  in  which 
he  referred  to  it  as  "tbe  agreement,"  and 
making  reference  to  its  contents  ;  parol 
evidence  being  held  to  be  admissible  to 
show  that  the  agreement  produced  was 
"tbe  agreement"  which  was  referred  to 
ill  the  letters,  lieekwith  r.  Talbot,  !•:" 
r.  S.  280.  And  see..Iohnson  v.  Dodg.soii, 
2  M.  &  W.  (',,-,:!;  Salmon  Falls  Co.  v. 
Goddard,  14  How.  44t). 

A  proposal  in  writing,  signed  by  the 
party  to  he  charged  and  accepted  l)y  jiarol 
by  the  party  to  whom  it  is  made,  is  a  suf- 
48' 
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(ici«iit  infinioranilum  or  notw  of  an  ftfjrop. 
niuiit  to  witiHly  tite   4th  si'i'tioii   nl   tliu 

HttltutH    ol'   fl'lllltls,   1111(1,   .vnih/r,    it  iri    hIso 

sulllcifiit  to  siilist'y  tlic  17tli  section. 
Uciiss  V,  l'iik.-.li'y,  in  tlu^  Kxc,'lu'i|Ufr 
Dlmnibcr,  alliiinin;,'  tlio  Jinlgiiifrit  of  lliu 
Court  ol'  Kxi',li('i|iiL'r,  \..  I!.  1   Kx.  lil'J. 

Altlion^'h  tlin  coruiiii'icial  law  of  all 
coiintrii's  treats  insuiaiu'i'  as  niaiie  in  writ- 
ing' liy  an  insti'iinii'Mt  ili'iioniinattiil  Ity  us 
a  poliey  ;  yet  sueii  a  coiilnK't  is  not  wiliiin 
till]  statute  of  fl'a\iils,  ami,  iiiidei'  the  eoni- 
nion  law,  a  |ii'<iini.se  lur  a  valuable  eonsi<l- 
elation  to  make  a  poliey  of  insiiiaii.e  is  no 
morn  reijiiireil  to  lie  in  wriiiiiL{  than  is  ii 
promise  to  execute  anil  ileliver  a  lioinl,  or 
ii  bill  of  exi:liaii^(>,  or  a  lie^^oliaiilo  note. 
Coinniereial  Mutual  Marine  liisiiranee  C^o. 
V,  Union  Mutual  lusiiraiiee  Co.,  l'.»  llow. 
318;  Fir^t  Uai)tist  Cliureli  v.  Hiooklyn 
Fire  Ins.  Co.,  18  Baib.  ti'J  ;  llaiiiilton  (•. 
The  I,yeoinin^'  Co.,  ;")  Hair,  ;t;j'.)  ;  Haiifoid 
V.  The  Trust  Fire  Ins.  Co.,  11  I'ai^'e,  5J7. 

Hy  anu^mlinent  of  April  1,  1872,  to  the 
General  Statntcis  of  Missouri  of  18ti.),  eh. 
9!t,  see.  2,  it  was  eiiaeteil  that  innkeepers 
there  shall  not  "  be  liable  for  the  loss  of  any 
niercliamlise  for  .sale  or  sample  belon^'iii^;  to 
ii  fullest,  unless  the  fullest  shall  have  }<iven 
written  notieo  of  haviii;,'  such  nienhamlise 
for  sale  or  sample  in  bis  possession  after 
enti^riiif^  the  inn,  nor  shall  the  innkeeper  be 
coiup.'Ueil  to  receive  such  1,'uest  with  iiier- 
chandise  for  sale  or  sample."  Umler  this 
statute  the  court  licM  that  if,  as  to  such 
inerchamlise,  it  is  inteinleil  to  hold  the 
innkeeper  to  the  .strict  lialiility  iiu|)oseiI, 
at  the  coiiiMioii  law,  in  respect  to  the  bat;- 
ga,i;o  or  other  per.sonal  property  of  a  finest, 
the  statute  imlicates  tin;  mode  in  which 
that  intcMition  must  be  manifested.  The 
guest  must  r,'iv(^  notice  of  such  intention. 
And  as  the  notice  is  expnvssly  rciiuircd  to 
be  ill  wrilini,',  no  other  I'oiin  of  notice  can 
be  docmeil  a  coinpliaiiee  with  the  statute. 
Fisher  v.  Ivelsev,  121  II.  S.  38:i  :  I'orter 
V.  Gilkey,  57  ".Mo.  2.!."),  2:!7.  See  al.so 
Myers  i'.'  Cottrill,  5  Biss.  4ti5,  47U  ;  Bur- 
gess V.  Clements,  1  M.  &  S.  306. 

In  Clark  v.  United  States,  !).j  IJ.  S.  ."JSg, 
the  majority  of  the  court  held  that  see.  1, 
of  the  "  act  to  pri:vi:iil  frand  an  the  part  of 
oj/iixr.i  intrusted  with  the  making  of  con- 
trnets  for  the  government,"  12  Stat,  at 
Larue,  411,  and  which  reijuired  the  oliieers 
in  three  of  the  departmi'nts,  "immediately 
after  the  jiassage  of  this  act,  to  cause  and 
reijuire  every  contract  made  by  them  sev- 
erally on  behalf  of  the  government,  or  by 
their  olficors  under  them  appointed  to 
make  such  contraets,  to  be  reduced  to 
writing  and  signed  by  the  contracting  par- 
ties with  their  names  at  tbo  end  thereof,  a 


copy  of  wliicb  fthnll  bo  filed  by  the  ollicir 
making  anil  signing  the  said  lontr.iit  in 
the  returns  otlii'c,"  itc,  rembreil  illigul  uH 
contracts  made  by  those  ile|iaitiiii'iil.H 
which  were  not  reduced  to  writing.  Tin' 
minoiity  of  the  court  (.Miller,  FieM  hihI 
Hunt,  .1.1.)  dissented  Inun  this  hilfiliii!,', 
and  were  of  the  opinion  that  Congiess  in. 
tended  iiotlmig  more  than  to  regulate  tin. 
coliducl  ol  its  own  iiliiiels,  in  coMipelliii^' 
them  to  fiiinish  all  the  evidence  in  tiiiir 
jiower  of  the  contract  and  the  ciniiiii. 
stances  altendiiig  its  negotiation,  ami  tlmt 
it  was  going  a  long  way  to  hold,  that  by 
an  act  wbicli  contained  no  ilcclaraliini 
that  a  parol  contiacl  should  be  void,  or 
that  it  .should  not  be  enforced,  or  tliiit  no 
suit  could  lie  sustained  on  it,  was  passed 
for  the  purpose  of  establishing  an  entirely 
new  rule  as  to  the  validity  of  coiitructs,  at 
variance  with  any  law  heietofoie  kmnvii  in 
this  country,  or  perhaps,  in  any  otlier, 
We  think  liie  ilecision  of  tlie  majority  ex- 
tremely doubtful,  and  that  the  boliliiij;  cf 
the  niinoiily,  that  the  act,  imposing  iir- 
tain  duties  on  the  ollicers  of  the  eovein- 
meiit  and  inliicting  ccilain  ]iunisliiiH'nis 
on  them  for  the  noii-peifoiiname  of  suili 
duties,  was  simply  ilirectoi y,  and  did  imt 
render  invalid  contrails  which,  otbirwisi', 
could  be  legally  made  liy  those  i>llinT>. 
Not  only  the  title  ol'  the  act,  li  '  the  en- 
tire language  of  the  (-ection,  slic  iliattlii' 
design  of  the  act  WHS  nut   to  ci  a  mw 

Statute  of  Frauds,  but  was  to  jh'  \\\v  tlif 
duty  of  olliceis  relative  to  contracts  "  »i(i(/i,' 
bif  them  severally  mi  liehiilf  of  the  goveni- 
nieiit,"  and  all  the  olher  items  of  llie  ]iii- 
scribed  duties  of  the  ollicers,  outside  ol  tlip 
single  act  of  signing  the  contract,  were  of 
such  a  nature  as  to  be  out  of  the  jiuwer  of 
the  other  ccmtractiiig  party  to  have  tliini 
enforced.  Why,  umler  the  act,  the  con- 
tract was  to  be  treated  as  invalid  iniaiiM 
"//«;  ihtl.y  "  (lor  that  is  all  that  it  was  as 
aU'ecting  the  contract)  of  the  oliicer  in  one 
respect  was  not  pcrfornicd,  and  was  to  bi; 
jicrfectly  valid  if  such  i/ii/if  were  iloiie  in 
the  one  resjiect,  thiaigh  left  undone  in  all 
the  other  particulars,  certainly  does  not 
seem,  as  a  mere  maltur  of  (he  ci»i'<lyiicliiin 
of  a  slatutfi,  clear.  And  yet  as  to  all  tlio 
other  duties,  the  court,  in  its  cons! n:rtion 
of  the  act,  hehl  that  with  rel'eiiiice  to 
them  the  act  is  only  directmy,  and  tlimigli 
none  of  them  had  been  jierforineil  tin'  con- 
tract remained  valid,  although,  as  tar  as 
the  ollieer  was  concerned,  the  non-dciiif; 
of  a!iy  one  of  those  acts  by  him  wms  iis 
"unlawful  "  as  that  of  his  not  having  liml 
the  contract  "  made"  by  him,  signed.  Ste 
95  U.  S.  at  p.  542. 


ANALYTICAL     INDEX. 


Refuruortu  nro  to  both  tuxt  and  uotci. 


ABAXDONMENT.     (See  MAnniKo  Women.) 

in  many  casos  in  this  country,  liuld  wit'u  can  ^ne  and  be  sued  when 

abandoned  by  bushaiid i.  193 

tills  contra  to  genera!  ininciples  of  common  law i.  lUl 

ABJURATION  OF  THE  HKALM.     (See  MAHitiKn  Womkn.) 

where  husband  has  abjured  tlio  realm,  and  wife  trades  tmj'eme 

•sole,  slie  can  sue  and  be  sued  on  lier  contracts i.  200 

ACCEI'TANCK.     (See  Actual  Ukci:ii't;  Fhauds,  Stati'te  ok.) 

of  gift  delivered  to  thinl  party  for  donee  will  be  presumed  where 
not  reimdiatcd i.  87 

as  to  acceptance  under  the  Statute  of  Frauds ii.  217-2'iO 

though  earnest  and  part  payment  are  essentially  the  ."^ame,  the 
acceptance  and  artual  receipt  of  the  statute,  though  often 
treated  as  the  sain  ,  are  very  far  from  being  so ii.  .117 

both  ace    lance  and  actual  receipt  rcipiired ii.  317 

(iclwil  riieipt  does  not  mean  manual  receipt;  receipts  usually 
good  at  coirnnon  law,  as  constructive  or  syndjolical,  good  under 
the  statute ii.  ;]17 

"  and  actually  receive  "is  used  in  contradistinction  to  the  accept- 
ance rather  than  with  reference  to  the  mode  of  receiving    .     .      ii..  1517 

accepting  is  the  assenting  to  the  snl)ject  as  that  of  the  contract, 
and  may  be  express  or  implied ii.  317,  318 

but  there  mn.st  be  also  the  actual  receipt,  whether  such  be  manual, 

constructive,  or  symbolical ii.  318 

acceptance  is  an  act  of  the  mind,  and  is  an  entity  independent 
of  the  actual  receipt ii.  318 

but  may  be  sometimes  implied  from  laches,  or  from  dealing  with 

the  goods  after  their  receipt ii.  318 

may  sometimes  be  implied  from  the  receipt ii.  318 

this  has  left  to  their  being  confounded,  as  though  "accept  ant/ 
actually  receive  "  mei.nt  merely  receive ii.  318 

as  both  are  required,  where  acceptance  without  receipt,  or  re- 
ceipt without  acceptance,  neither  party  is  bound  .     .     .     .   ii.  318,  319 

a  purchaser  may  receive  goods,  and  may  reject  them,  i.  e.,  not 
accept  them ii.  319 

or  he  may  accept  them  and  refuse  to  receive  them ii.  319 

Blackburn  quoted  to  the  same  effect ii.  319 

in  either  case  the  statute  is  not  satisfied ii.  320 
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[References  are  to  both  text  and  notes. ) 

ACCEPTANCE  —  (Continue,!). 

where  no  actual  receipt,  though  earnest  be  paid,  action  for  goods 

sold  and  delivered  will  not  lie ii.  320 

but  on  {layment  or  tender  of  price  an  action  for  goods  bargained 

and  sold  will  be  sustained ii.  JJll,  312.  oLM) 

where  acceptance,  symbolical  or  constructive  receipt  is  sufficient  ii.  32U,  321 

old  case  showing  that  the  vendee  must  both  receive  and  accept, 

and  that  he  could  receive  and  reject ii.  321 

auction  sales,  notwithstanding  their  publicity,  are  within  the 

statute ii.  321 

sample  accepted  and  received  as  part  of  goods  bought  satisfies 

the  statute ii.  322 

but  where  the  bulk  does  not  correspond  with  the  sample  accepted 
and  received,  there  is  no  acceptance  and  receii>t  as  to  such 
bulk ii.  322 

sale  by  sample  at  one  place,  the  goods  to  be  delivered  at  an- 
other, is  within  tlie  statute    . ii.  .",22 

writing  one's  name  on  a  parcel  as  denoting  a  purchase  and  appro- 
priation of  it  by  the  purchaser,  has  been  held  to  be  an  accept- 
ance and  receipt,  but  not  as  to  othc  goods  not  so  treated  nor 
produced  at  the  time ii.  322,  :)2-! 

cutting  off  spills  or  pegs  of  wine  casks  and  marking  vendee's 

name  thereon  held  acceptance  and  receipt ii.  32! 

in  such  case  the  action  should  have  been  i;i  trover,  not  for  non- 
delivery       ii.  32",.  "(21 

Lord  Ellenborough's  error  that  there  could  be  an  actual  receipt 

under  the  statute  whi'ih  was  not  a  receii)t ii.  .'!2.'> 

distinction  usually  unnoticed  bctwcfMi  the  acceptance  and  actual 

receipt  of  the  whole  and  of  only  a  part ii.  321 

in  the  latter  case  an  actjon  may  lie  for  the  non-delivery,  but  not 

in  the  former  case ii.  321 

carrier  may  be  constituted  agent  to  receive  the  goods,  but  usually 
he  is  neitiier  the  agent  to  accept,  nor  to  actually  receive  them, 
to  satisfy  the  statute ii.  321 

the  purchase  itself  of  a  specific  article  is  an  acceptance,  though 

not  a  receipt  of  it ii.  321 

where  specitio  goods  are  ]iin('liase(l,  which  is  an  acceptance  of 
them,  and  they  are  It.'ft  in  tlie  custody  of  the  vendor  as  bailee, 
with  his  vendor's  lien  gone,  such  possession  may  be  a  construc- 
tive receijit  by  the  vendee      ii.  321.  32."i 

"  acceptance"  often  improperly  used  as  though  synonymous  with 

"  actual  receipt  " ii-  '■'>-■' 

where  ,^c(•eptance  seem.s  to  bo  shown,  but  no  aetual  receiiit  by 
vendee,  the  receipt  of  the  carrier  is  not  the  actual  receipt  of 
tlic  vendee '.     .  ii.  32.". '12^1 

Bei-.jamin's   mistake  tli;it  the  carrier,   though  not  the  vendee's 

agent  to  accept,  is  his  agent  to  receive ii  32'' 

a  verbal  order  given  for  goods  to  be  left  at  a  named  place  does 
not  bind  the  vendee  by  their  delivery  there,  witliout  accept- 
ance and  actual  receipt ii  '■'>-'' 

where  by  the  purchase  of  a  specific  avliclc  lh(>re  is  an  assent  to 
an  acct,.tance  of  it,  the  offering  to  sell  it  may  not  amount  to  a 
constructive  receipt ii  320 
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[Refercncus  are  to  both  text  and  notes.] 

ACCEVTA^CE  — (Continued). 

where  a  sample  is  accepted  and  received  as  part  of  the  thing  sold, 
the  statute  is  sati.sfied ii.  320,  327,  394 

but  this  only  applies  to  the  thing  sold:  so  if  the  bulk  does  not 
correspond  wuh  the  .sample,  there  is  no  acceptance  and  octual 
receipt  of  a  part  of  the  bulk ii.  327,  328,  395 

tlxngli  specific  ^oods  are  purchased  by  .sami)le,  the  .setting  asiut 
of  them  by  tiie  vendor  does  not  cou.stitute  a  delivery  bv  the 
vendor  and  an  actual  receipt  by  the  vendee ii   32y 

the  confusion  in  the  cases  between  the  essentially  different  terms 

"  accept  "  and '•  actually  receive  " ii.  328-331 

hence,  where  the  facts  show  a  clear  acceptance,  it  is  stated  that 
there  has  been  no  acceptance,  instead  of  that  there  has  been  no 
actual  receipt ii.  330,  331 

where  goods  are  sold  by  sample,  and,  though  not  according  to 
sample,  the  vendee  acts  on  the  contract,  his  acts  may  be  equiv- 
alent to  an  acceptance  and  actual  receipt ii.  331 

where  the  term  "no  acceptance  "  is  used  in  the  cases,  oiten  no 
more  is  meant  than  that  there  has  been  no  aecef  tance  and 
actual  receipt,  the  words  being  confounded  as  though  meaning 
the  same  thing ii.  331,  332 

acceptance  improperly  treated  as  a  change  of  possession;  con- 
founding it  with  receipt ii.  332 

thtre  was  here  a  clear  acceptance,  but  no  actual  receipt,  as  the 
subject  of  the  sale  remained  in  the  vendor's  possession  with  his 
lien  as  unpaid  vendor  attached ii.  332,  333 

there  may  be  an  acceptance  witimut  an  actual  receipt,  but  there 
cannot  be  an  actual  receipt  without  a  change,  manual,  symbol- 
ical, or  constructive,  in  thij  pos.sessioa ii.  333,  334 

where  articles  are  sold  under  differeni".  contracts,  tlie  acceptance 
and  receipt  under  one  of  tlie  contracts  will  not  take  those  under 
the  other  out  of  the  stat.ite  .  ii.  334 

where  there  was  a  clear  ease  of  acceptance,  but  not  of  an  actual 
receipt,  improperly  stated,  there  was  no  acceptance,  though,  in 
the  case,  there  is  a  slight  ajipreciation  of  the  distinction  be- 
tween the  acceptance  and  the  acuial  receipt ii.  331,  33.5 

"actual  acceptance,'^  "unequivocal  acceptance,'^  "constructive 
acceptance,"  used  improjierly  where  receipt  is  meant  ....      ii.  33.0 

but  even  independent  of  the  actual  receipt,  there  may  be  inchoate 
acceptance ii.  336 

where  there  is  a  purcha.se  in  bulk,  and  an  acceptance  and  actual 
receipt  of  a  part,  and  an  appropriation  of  the  balance  and  assent 
by  the  purchaser,  the  case  is  out  of  the  .statute  as  to  the  whole      ii.  330 

"accept  and  actually  receive  "  is  (rented  as  though  the  language 
was  "  receive  and  actually  receive" ii.  330 

and  has  led  to  the  question  of  the  acceptance  being  improperly 
ignored  in  large  numbers  of  cases ii.  336,  337 

an  old  case  properly  holding  that  tliere  must  be  both  a  receipt 
and  an  acceptance ii.  337 

and  although  an  actual  receipt,  there  may  be  a  rejection  of  the 
goods,  t.  e.,  a  refusal  to  accept  them ii.  337 

thus  where  there  is  an  acceptance  and  no  receipt,  or  a  receipt  and 
rejection,  the  statute  is  not  satisfied ii.  338 
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[Rcft-rences  are  to  both  text  and  notes.] 
ACCEPTANCE  —  (Continued). 

where  there  was  a  clear  case  of  acceptance  of  specific,  ascer- 
tained goods,  and  there  was  no  actual  receipt  of  them,  said,  from 
the  confusion  in  using  these  terms,  that  there  was  no  accept- 
ance or  receipt  to  satisfy  the  staluLe ii.  ?,:,0 

this  confusion  again  exposed,  and  the  meaning  of  "  acceptance  " 

again  ex])lained ii.  3;]9,  ;]l(l 

Tindal,  C.  J.,  uses  "  accept,"  where  he  only  meant  "  receipt,"  as 
the  correlative  of  "  deliver  " ii.  310,  ;]11 

where  delivery  to  one's  own  ship,  the  statute  is  not  satisfied 

without  an  accei)tance ii.  :Jil 

payment  on  account  may  show  an  acceptance  of  the  subject  of  a 

specific  chattel  ordered  to  be  made ii.  311 

cases  im])roperly  treated  by  Henjamiu  as  of  "  constructive  ac- 
ceptance," where  the  acceptance  is  clear,  but  the  question  is 
as  to  the  constructive  receipt ii.  31:.' 

amid  much  error  a  slight  approach  made  in  Johnson  v.  Dodgson 

at  distinguishing  acceptance  from  receipt ii.  313 

being  a  purchase  by  sample,  the  bulk  corresponding  with  tlie 
sample,  the  goods  were  assented  to, — accepted;  and  if  deliv- 
ered to  the  defendant's  agent  were  also  actually  received     .     .      ii.  311 

distinction  taken  in  Elliott  r.  Thomas  (all  the  goods  being  actu- 
ally received)  between  acceptance  and  receipt ii.  311,  31.J 

where  the  goods  have  been  actually  received,  and  are  all  bought 
in  one  entire  contract,  an  acceptance  of  part  satisfies  the 
statute ii,  31') 

where  a  receipt,  and  the  parties  have  not  agreed  on  the  terms, 

there  is  no  acceptance ii.  3l.j 

different  .senses  in  which  the  term  "  accept "  is  used     ....      ii.  31.') 

meaning  of  the  term  "  accept"  in  the  , -statute  made  clear  .     .  ii.  31."),  31(5 

action  for  not  accepting  will  not  lie  where  there  have  been  an 
acceptance  and  actual  receipt  of  the  whole  of  the  goods  to  sat- 
isfy the  statute ii.  31.J-317 

error  in  Wright  v.  Percival  that  there  could  be  a'  acceptance  and 
actual  receipt  of  the  whole  of  the  goods,  anil  yet  the  goods  re- 
main in  the  po.s.session  of  the  vendor  with  Ms  lien  attached    ii.  317,  3|s 

Elmore  v.  Stone  correctly  holds  the  reverse ii.  31^,  319 

absurdity  of  many  of  the  cases,  fiom  their  confusion  between 

the  acceptance  and  the  actual  receipt  .     .     .  ....  ii.  310,  3'*ll 

the  acceptance  and  actual  receipt  which  satisfies  the  statute  does 

so  as  to  all  the  ingredients  of  the  contract ii.  350 

where  there  was  a  clear  acceptance,  and  the  question  was  iis  to 
the  actual  receipt,  it  was  improiierly  put  as  to  whether  there 
was  an  accnptanee ii.  350,  3.)l 

improperly,  in  confusion,  said  by  Lord  Abinger,  that,  "  for  want 

of  a  delivery  "  no  accejitance,  moaning  "  no  receipt "     .     .     •      ii.  351 

an  acceptance  must  be  pursuant  to  the  agreement  of  sale,  and 

the  acceptance  and  receipt  not  good  after  action  brought     .     .      ii.  351 

Edan  V.  Dudfiiild  really  holds  that  there  may  he  a  constructive 
receipt  which  satisfies  the  actual  receipt  of  the  statute     .     .     .     ii.  352 

from  the  confusion  in  it.  miscited  by  Wood  as  holding  that  there 
may  be  a  constructive  acceptance,  but  properly  by  IJrowno  that 
there  was  an  actual  receipt ii.  352 
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[References  are  to  botb  text  and  notes.] 
AcCErTANCE  —  (Conlinued). 

"  delivery  "  like  "  accept,"  has  (lifforent  inoaiiiniT.s ii.  352 

Bushel  V.  Wheeler  di.scussed,  and  the  confusion  in  the  Englisli 
courts  between  the '•  acceptance  "  and  the  '"actual  receipt" 
.shown ii.  353-356 

clearly  in  Bushel  c.  Wheeler,  independent  of  the  question  of  ac- 
ceptance, there  was  no  actual  receipt,  iis  t!ie  gonds  were  in  the 
possession  of  the  carrier  with  the  right  of  ulupjutfjfi  in  transitu 
remaining ii.  350 

incorrect  tests  as  to  stoppage  in  transitu  by  Coleridge,  J.,  Lord 

DcMinian,  and  Benjamin ii.  350-358 

the  correct  tests  as  to  the  application  of  lien  and  sloppa^/e  in  tran- 

.titu  on  the  actual  receipt ii.  358,  359 

Norman  c.  I'hillips  discussed  and  explained ii.  359-303 

incorrect  statement  by  iienjamin,  Blackburn,  and  othfir  writers, 
that  the  carrier  is  the  vendee's  agL'ut,  not  to  acce[it,  but  to 
receive  the  goods ii.  303 

5wa  carrier,  he  is  not  the  vendee's  agont  either  to  accept  or  receive 

the  goods  to  satisfy  the  statute ii.  303-305 

where  goods  are  sold  by  sample,  and,  after  actual  receipt,  though 
giving  notice  of  rejection  of  the  goods,  the  vendee  treats  them 
as  his  own,  this  is  an  acceptance  of  them ii.  305 

dealing  with  goods  after  their  actual  receipt  held  an  acce[)tance 

of  t  lem ii.  305 

as  to  the  right  of  the  vendor  to  re-sell  the  goods  on  their  wrong- 
ful repudiation  by  the  vendee ii.  305 

where,  after  actual  receipt,  vendee  deals  with  goods  as  owner, 

acceptance  is  imi>lied ii.  365 

in  Farina  v.  Howe,  distinction  between  acceptance  and  receipt  is 
sustained,  and  receipt  of  carrii'r  and  wharfinger  shown  not  to 
be  the  a<:tual  receipt  of  the  vendee ii.  300,  308 

goods  actually  received,  and  returned  as  not  equal  to  sample,  are 

reji'ctcil,  —  not  accepted ii.  ;)08 

where  veinlor  ceases  to  be  owner,  i.nd  holds  as  vendee's  agent, 

vendor's  lien  is  gone ii.  308 

Curtis  ('.  I'ugh  exiiminod,  and  the  difference  pointed  out  as  be- 
tweiMi  the  acceptance  and  actual  reeei|it  of  the  wluile,  and  of 
only  ii-  i>ait  of  the  goods,  as  to  sustaining  an  action  fur  goods 
sold  and  delivered ii.  308-371,  371 

Curtis  I',  i'ugh  considered  as  showing  both  acceptance  and  actu.al 
receifit  to  satisfy  the  statute,  but  the  actual  decision  in  the 
case  of  little  value  from  the  failure  of  the  court  to  understand 
the  meaning  of  the  statutf)ry  acceptance ii.  308-37-' 

Saunders  i».  Tojip,  case  of  clear  aeceptancf,  but  usual  failure  of 
the  English  judges  to  appreciate  liie  meaning  of  "  accept ''  as 
used  in  the  statute ii.  373 

their  (piestioning  the  possibility  of  an  acco]itance  without  deliv- 
ery and  receipt  hiading  to  unsound  reasoning ii.  37;> 

Browne's  correct  statement  a.s  to  the  acceptance ii.  373 

Morton  v.   Tibbett  fully  discussed,  and  the  greatly  misleading 

mistakes  of  Lord  C"ami)bell  and  the  rest  of  the  court  shown    ii.  371-381 

prr^positions  deduced  from  the  examination  of  the  ca.ses  to  tins 

point ii.  381-381 
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[References  are  to  both  text  auii  uotca.] 
ACCEPTANCE  —  (Coutinueil). 

rule  deduced  from  Meredith  v.  Meigh,  coupled  with  Morton  v. 
Tibbett,  as  tu  vendee  acceiiting  and  actually  receiving  the  goods 
by  dealing  with  the  bill  of  lading  so  as  to  end  the  slDppuije  in 
transitu ii.  381,  385 

in  Hunt  v.  llecht,  iliclum  in  Morton  v.  Tibbett  is  dissented  from, 

and  a  receipt  was  adi  litted  followed  by  a  rejection    .     .        ii.  385,  3^(J 

inaccurate  ilictu  in  Iliint  v.  Ilecht  pointed  out      ....        ii.  3b(J,  :j&7 

clear  acceptance  in  Holmes  c.  Hoskins,  though  the  reverse  is 
stated  in  the  reporter's  note,  caused  by  the  usual  use  of  accept- 
ance as  though  it  were  the  correlative  of  "  actual  or  construc- 
tive delivery " ii.  :J87 

where  different  purchases  are  made,  but  the  transaction  at  the 
close  is  made  entire,  acceptance  and  receipt  of  part  satisfies 
the  statute  as  to  the  whole ii.  ;jb7 

Lord  Campbell's  incorrect  iliclum  in  Morton  v.  Tibbett,  that  there 
may  be  an  acceptance,  and  its  ojiposite,  a  rejection  of  the  same 
goods,  within  the  meaning  of  the  statute,  repeated  by  him  in 
J'arker  c.  Wallis ii.  387,  3S8 

the  acceptance  and  actual  receipt  of  the  whole  of  the  goods  vests 
the  property  'H  the  vendee,  and  generally  then  cannot  be  re- 
scinded by  either  of  the  parties  to  the  contract       ...        ii.  388,  389 

error  on  this  point  by  the  editor  of  lilackburn  on  Sales  pointed 

out ii.  381),  o'M 

Lord  Campbell's  view  of  tiie  statute  arising  out  of  his  miscon- 
struction of  it ii.  3[)U 

Marvin  c.  Wallis,  in  which  Lord  Campbell's  remarks  were  made, 
simplicity  itsi.'lf,  —  a  case  of  clear  acceptance  and  of  actual  re- 
ceipt, the  retention  of  the  po.'ise.ssion  in  the  vendor  being  as  a 
borrower,  the  lien  as  vendor  being  gone ii.  300,  391 

the  court  confused  by  treating  '•  acceptance  "  as  "  actual  receipt," 
or  as  "  pos.session,"  and  treating  the  question  as  to  whether 
any  other  than  "  manual  prehension  "  would  show  an  accept- 
ance; misusing  "  acceptance  "  for  "  receipt  " ii.  391,  392 

the  gross  errors  of  the  members  of  the  Court  of  Queen's  J5ench 

pointed  out ii.  302,  393 

"actually  receive"  does  not  mean  manually  receive,  but  any  ac- 
tual receipt,  whether  nuinual,  constructive,  or  symbolical     .     .      ii.  31.12 

deduction  from  Taylor  c.  Wakefield  is  that  delivery  and  receipt 

are  correlative  terms,  and  not  delivery  and  acceptance    .     .  ii.  31)3,  301 

purchase  of  an  ascertained  article  is  an  acceptance  of  it,  but  there 

mast  be  an  actual  reccii>t  as  well ii.  305,  '■]% 

the  acceptance  i.s  an  adirmation  of  the  particular  contract,  and 
when  with  this  is  the  receipt,  the  statute  is  satisfied,  and  the 
property  in  the  goods  is  in  the  vendee ii.  39G-398 

Hart  !'.  l?ush  examined,  and  Lord  Cami)bell's  error  in  Morton  v. 

Tibbett  made  clear  by  his  own  language  in  tlie  former  case  ii.  307-10') 

notwithstanding  the  contra  holding  in  Nicholson  v.  Bower,  a  pur- 
chivse  of  goods  by  sample,  the  bulk  agreeing  with  the  sample, 
is  an  assent  to,  and  acceptance  of,  such  goods  within  the  mean- 
ing of  the  statute ii.  402-405 

error  of  Cockburn,  C.  J.,  in  confounding  "accept"  with  "  re- 
ceive "  in  Nicholson  y.  liower    ii.  405,  406 
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[Rufurvnccs  are  to  both  text  and  notes.] 
ACCEPTANCE  —  {Continued). 

so  in  Castle  r.  Sworder  is  the  similar  incorrect  position  main- 
tained by  him  tliat  "  accept  "  and  •'  actually  receive  "  arc  equiv- 
alent       ii.  100 

the  unsoundne.ss  of  this  position  is  shown  by  Cusack  v.  Robinson, 
where  the  acceptance  was  by  the  purchase  of  sjiecifit!  goods,  and 
was  prior  to  and  altogether  iiidepuiident  of  the  actual  receipt    ii.  100-409 

assenting  or  agreeing  to  the  article  bought  as  tin?  subject  of  the 

sa'e  is  here  shown  to  be  the  "  accepting  "  of  the  stiitiite      .  ii.  408,  400 

Cusack  I".  Uobin.son  affirmed  by  the  Hog  Lead  Mining  Co.  v. 

Monti  gue \     .    ii.  410,  411 

acceptance  held  in   .Siinnionds  i'    Humble  by  assenting  to  and 

ai^proving  of  the  subject  of  tlu;  sale ii.  Ill 

there  being  also  an  act;;;'.!  iecci[)t  by  the  warehouseman  becoming 

the  bailee  of  the  buyers ii.  411 

Bramwell,  15.,  correctly  treats  "  accept"  as  meaning  more  than 
"receive;"  considering  the  question  of  acceptance  under  the 
statute  as  one  of  the  most  iliflicnlt  in  the  law ii.  112 

distinction   in   other   cases   pointed    out    between    receipt    and 

acceptance ii.  412 

acce])tance  of  goods  after  receipt  may  be  implied  where  not  duly 

repudiated ii.  412 

acceptance  held  to  be  a  recognition  of  the  goods  as  those  bought      ii.  412 

distinction  lost  sight  of  in  Kershaw  c.  Ogdeii  between  the  accept- 
ance and  actual  receipt  of  a  part  and  of  the  whole  of  the 
goods ii.  41:>,  411 

meaning  of  "  accepting  part  of  the  goods  "  sold ii.  414,  415 

Smith  t'.  Hudson  stated  and  discussed ii.  41o-117 

different  meanings  of  "accept "  further  shown ii.  417,  IbS 

illustrating  the  meaning  of  "accept"  and  "  actually  receive" 

of  the  statute ii.  41.S 

sale  of  specific  goods,  on  actual  receipt,  discharged  of  the  ven- 
dor's lien  and  of  the  right  of  slo/jptu/e  in  Irnnxitu,  satisfies  the 
statute,  and  vest.s  tlie  property  in  tlie  vendee ii.  418-121 

question  discussed  whether  sale  by  sample  of  goods  corresponding 
with  the  sami>le  .satisfies  the  acceptance  so  that  after  their  ac- 
tual receipt  they  cannot  be  rejected; — conclusion,  on  princi- 
ple, and  from  the  latest  English  cases,  that  such  is  the  eff<ct     ii.  418-431 

the  American  cases  examined,  and  the  above  conclusion  sus- 
tained      ii.  4;31-43."> 

ACCOllD   AND   8ATI.SFACTI0N. 

delivery  of  specific  articles  is  good  as       ...  i.  2!( 

payment  in.  extinguishes  the  debt  and  is  plea>lu..le  in  bar  of  the 

action  for  the  debt i.  2!) 

where  other  articles  than  money  received  in  satisfaction  of  debt, 
court  will  not  estimate  their  v;ilue        i.  20 

mere  accord  not  a  dc^fi'iice  at  law,  but  it  may  be  in  equity       .     .         i.  30 

plea  of  payment  in  goods  good  as  accord  and  satisfaction    ...      ii.  208 

80  is  that  of  tlie  giving  the  promi.s.sory  note  of  a  third  party    .     .      ii.  272 

(.See  B.\itTEU.) 
ACQUIESCENCE.     (See  L.acuks.  H.\tikication.) 
ACTION.     (See   Him,  on  Note  ;   Indebitatus  Assumpsit  ;  In- 
fant; Mixing  of  Goods.) 
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[RefcreDccs  arc  to  both  text  aDd  notes,] 
ACTlOy!—(Conlmu'jfl). 

for  price  of  sjfoods  sold,  for  bill,  and  bill  given,  will  not  lie,  until 

period  of  the  bill  has  elajised i.  7 

but  if  default  made  in  giving  bill,  action  will  at  once  lie  for  its 
value i.  7 

must  be  on  the  special  contract,  and  x\r  ,  in  iinlrhli/iiits  a.f.iuntp^il  .  i.  s 

note  or  bill  payal)le  at  iiarliciilar  plac<.  must,  at  conunon  law,  be 

so  described  in  declaration i.  ■> 

and  fatal  variance  if  described  as  payai)le  generally i.  >i 

see  for  form  of  count  for  not  accejiting  i)ill  of  exciiange  for  goods 

bargained  and  sold i.  S 

where  declaration,  in  action  for  usury,  stated  specific  sum  of 
money  hid,  and  proof  showed  part  was  merciiandi.se  taken  as 
cash,  evidence  held  good i.  S 

where  goods  sold  are  puyablii  in  S[iccific  articles,  action  must  be 

on  the  special  contract  and  not  in  iiKlebilalus  assuinjisit     ...  i.  S 

but  where  goods  are  received  as  money  they  may  be  declared  on 

as  such i.  8.  9 

but  where  a  loan  is  made  by  cheque  without  an  agreement  that 
the  cheque  is  to  be  consi(l(;red  money,  it  cannot  constitute 
usury  till  the  cash  is  received i  0 

an  indel/itfilus  count  for  horses  ,sv</'/and  delivered  has  been  sustained 

for  tiie  agreed  ditTerence  in  price,  on  an  exr/idnf/f  of  liorses  .     .  i.  ft 

and  though,  wiiere  there  is  an  agreement  to  exchange  goods  for 
goods,  and  part  of  the  goods  on  one  side  are  not  delivered,  l.iC 
action  must  be  on  the  special  contract i.  0 

yet,  on  an  exchange  of  goods,  and  a  balance  struck,  it  has  been 
held,  that  the  balance  is  recoverable  as  money,  though  agreed 
to  be  i>ai(l  in  goods i.  9 

and  where  the  siiecific  value  of  the  goods  to  be  reciMved  in  ex- 
change has  been  fixed,  on  their  not  being  delivered  the  stipu- 
lated value  can  be  recovered  as  nioiu>}' i.  9 

the  rccpiirement  of  the  English  Companies  Act  that  the  stocks 
must  be  paid  for  in  cash  is  satisfied  by  payment  ii.  goods  re- 
quired by  the  comjiany i.  !).  Id 

and  where  the  terms  have  transpired  so  that  money  has  become 

due,  the  genoral  count  m.ay  be  sustained i.  ):! 

but  if  the  contract  be  executor}'  and  subsisting,  and  tiie  action 
be  for  the  breach  for  the  recovery  of  damages,  the  count  must 
be  special i.  Il' 

where  there  is  a  contract  as  to  price  the  terms  of  the  contract 

govern,  even  though  the  action  be  in  i;ir/(/*(V«^».s  rts.vi/;/(//.'-77     .     .        i.  M 

where  goods  are  sold  at  a  price,  to  be  paid  for  in  other  goods,  or 
to  be  paid  for  by  note  or  bill,  if  the  payment  for  the  goods  de- 
livered is  not  made,  or  if  the  note  or  bill  has  not  been  given, 
iiidehilafus  nssuwpsil  will  lie i.  bi 

and,  on  principle,  where  a  price  has  not  been  fixed,  a  quantum 
r«/<7w^  count  for  the  value  is  good i.  11 

where  the  contract  remains  executory,  the  declaration  must  be 
on  the  special  contract,  and  the  measure  of  damages  would  be 
the  loss  caused  by  the  unexecuted  contr.act i.  If 

remedy  for  non-delivery  of  goods  as  payment  for  goods  sold  same 
as  for  non-delivery  of  bill i.  1> 


i.  7 

i.  7 
i.  8 

i.  s 
i.  S 

i.  S 


i.  S 
i.  8 
8.9 

i  9 
i.  9 

i.  9 

i.  9 

i.  9 


1.  9. 10 

i.  IJ 

in 

.st 

, 

i.  1-J 

ct 

. 

i,  \'> 

or 

e- 

"t 

lv^ 

im 

i.  11 

he 

be 

. 

i.  11 

me 

• 

i.  18 

ANALYTICAL    INDEX.  683 

[R(irurcuc«8  aru  to  both  tvit  aud  notes.] 
ACTION— CCo?W(nwer/). 

indeiiendeiit  of  wlietlier  .spociul  diimago.s  for  noii-dclivery  of 
siH'cific  guod.H  tu  be  i)aid  for  in  other  jryods,  held,  after  time 
for  tlieir  delivery  had  elapsed,  tiie  contract  was  turned  into 
a  money  debt i.21,'20 

on  principle  s[iecial  damages  are  also  recovt;ral)le  .     .     .     .       i.  21,22,  2^i 

but  where  goods  were  sold  payable  in  land,  held,  tiionj;h  the 
contract  was  oral,  the  vendee  was  only  entilled  to  be  paid  in 
land,  the  vendor  of  the  land  being  willing  to  convey  it     .     .     .         i.  23 

so  also,  when;  labor  wa.->  consideration  for  the  land i.  23,  21 

action  for  money  had  and  received  will  not  lie  for  good.s  sold  and 
delivered,  to  be  paid  in  other  goods,  unless  taken  at  a  money 
valuation  or  subseijuently  sold 1.21 

but  if  subse(iuently  sold  lor  money  or  goods  at  an  estimated 

price,  sucli  action  lies i.  21 

■where  conversion  of  tin;  goods,  ti'over  or  replevin  lies     ....         i.  21 

or  where  wroiig-ihu'r  cnnvL-rts  them  into  money,  or  goods  at  a 
price,  the  tort  may  be  waived  and  the  money  or  price  bo  re- 
covered           i.  21 

in  assumpsit  the  priee  leceivetl  only  would  be  recovered,  but  in 
tort  the  value  would  be  recovered i.  24 

on  an  agreement  to  pay  in  notes  circulating  as  money,  oidy  the 

actual  value  of  the  notes  can  be  reeovereil i.  30 

Circuit  Court  case  iKdding  the  contrary  disapproved      ....         i.  31 

contract  to  deliver  "  thirty  pounds  in  military  certilicates,"  satis- 
fied by  their  value i.  31 

where  right  in  bailee  to  elect  to  convert  bailment  into  sale,  action 
accrues  at  time  of  election,  and  .Statute  of  Limitations  tlien 
begins  to  run i.  100 

where  no  right  of  election  and  conversion,  trover  lies  from  time 

of  conversion i.  dOO 

action  wdl  not  lie  against  parent  fur  necessaries  to  infant  child 
without  Irs  express  or  implied  assent,  or  parent's  subsecjuent 
prondse  to  pay i.  IIG 

such  promise  may  be  implied  from  slight  circumstances,  and 
father  held  liable  where  medical  attendanct;  furnished  infant 
at  parent's  residence,  on  hitter's  credit  and  with  Ids  knowledge       i.  110 

but  recpiest  of  father  for  miMlical  attendance  at  Ins  residence  on 
his  son  of  full  age  will  not  sustain  an  action,  nor  will  an  ex- 
press subse(iuent  promise  support  an  action  for  medical  ser- 
vices rendered  son  o''  full  age  without  previous  re(piest  of 
father i.  110 

infancy  is  bar  to  an  action  for  breach  of  instructions  as  super- 
cargo       i.  132 

but  not  to  an  action  for  the  goods i.  133 

infant  liable  in  trover,  although  goods  delivered  under  a  contract       i.  133 

English  and  American  decisions  examined  tas  to  plea  of  infancy 

in  actions  ix  r/fZ/V'/o.     (.S(?e  Inf.wt.) i.  133-135 

action  lies  against  lunatic  for  necessaries,  furnished  either  before 
or  after  inquisition,  even  by  one  having  knowledge  of  in- 
capacity   i.  112 

drunkenness  good  plea  to  action   on   endorsement  made  with 

knowledge  of  liolder  of  negotiable  paper i.  147 
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[RefereucvB  aru  to  both  text  and  uotes.j 
ACTION  — (Continue,!). 

actions  under  iiuplied  contracts  may  lio  where  not  only  no  assent 

l»y  party  to  contract  but  even  against  his  protest 

whiTe  wife  would  be  disentitled  to  succeed  in  action  against 
husband  for  restitution  of  cunjugal  rights,  she  has  no  agency 

of  necessity 

wife  can  sue  and  be  sued  when  husband  l>anisiied     .     .     .     .     i. 
and,  in  many  cases,  so  lield  when  abandoned  by  husband  .     . 
wife's  achillery,  proved,  is  a  defence  to  an  action  against  hus- 
band, for  wife's  necessaries 

evidence  to  that  effect  in  divorce  court,  where  no  divorce  granted, 

does  not  alter  kIuIus  of  parties 

for  money  to  marri(;d  wonuin  abandoned  by  husband,  proceed- 
ings must  be  in  cciuity,  not  law 

so  also  as  to  remedies  against  her  separate  estate      .     .     .     .    i. 
courts  of  law  recognize  no  power  to  contract,  and  generally  no 

property  apart  from  husband's i. 

in  Rhode  Ishmd,  under  Married  Women's  Acts,  wife  may  bring 
an  action  by  her   next  friend,  or   trustee  ajipointed    by  the 

court,  for  payment  of  his  iiidebtedi'ess  to  her 

so  in  New  York,  where  female  mortgagee  marries  mortgagor,  her 

right  of  action  on  mortgage  not  extinguished 

married  women  in  New  York  liable,  can  be  sued  on  their  nego- 
tiable paper,  as  yl'mcsso/e  

in  Iowa,  siie  and  her  husband  are  both  liable  for  family  ex- 
penses, and  may  be  sued  jointly  or  separately,  each  being  per- 
sonally liable i. 

in  Pennsylvania,  may  sue  and  be  sued  iu  respect  to  her  separate 

estate    

husband  need  not  be  joi.ied  in  action  against /tmi^^'  sole  trader 
.  liable  for  services  and  labor  ■dufeinc  sole,  with  respect  to  her  sep- 
arate estate     

but  where  she  has  rights  of  feme  sole  trader,  not  lia'de  for  ser- 
vices unless  under  lier  agreement  and  for  necessary  services 
and  whore  made  liable  for  family  sujvport,  held  liable  under  her 

contract  for  iter  mother's  funeral  expenses i. 

cannot  recover  for  payments  made  when  under  disability,  for 

stock,  when  continued  after  disability  removed 

not  liable,  in  Connecticut,  as  for  families  supplies,  for  supplies 

furnished  her  son  and  his  family 

but  liable  in  some  of  the  States,  as  Iowa  and  Oregon,  though 

bought  by  the  husband,  on  his  promissory  note 

and  to  action  where  property  belonging  to  another  is  held  jointly 

by  her  with  her  husband 

w*i"v?  v.'!'""  was  not  liable  for  goods  bought  in  her  name  in  Ten- 
nessee in  ,actio:>  at  law,  held  in  chancery  that  title  in  goods  re- 
mained in  vendor,  but  that  other  goods  of  wife  were  not  subject 

to  the  liability 

courts  of  admiralty  ha\'e  jurisdiction  to  enforce  actions  for  neces- 
saries to  foreign  vessels,  whether  furnished  on  personal  credit 

or  not 

where  action  brought  to  rescind  contract,  laches  will  be  an 
answer 
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[Roferaucoii  arc  to  both  text  and  note*.  ] 
ACTION  —  {Continued). 

but  where  the  action  is  not  lo  rescind  contract  but  is  in  nature 
of  action  for  deceit,  same  rule  does  not  apply,  but  the  Statute 
of  Limitations  then  ai)pliefl  as  to  time i.  .'ill 

action  can  be  maintained  ajj^ainst  corporation  on  parol  executed 

contr.act  for  necessary  works  and  goods i.  ;U7,  :J13 

where  transfer  of  stock  sought  to  be  enforced,  company  as  well  as 

seller  must  bo  made  party i.  38:3-385 

special  assumpsit  lies  against  corfwration  for  improperly  refusir.g 

to  permit  transfer  of  stock i.  389 

though  proceiulings  to   enforce  claini  by  creditors  of  company 
against  stockholders  are  usually  in  oipiity,  suit  at  law  will  lie 
when  amount  of  stockholder's  indebtedMoss  is  tixcd      ...       i    395 
ACTUAL    UHCKirT.      (See    Accepta.nck;   Eauxi:st   ou    P.vkt 
Taymknt  ;  FiiAUDs,  Statute  ok.) 

where  there  is  a  sale  and  acceptance  of  dilTi'rent  lots  of  goods  in 
one  contract,  at  different  prices,  Die  receipt  of  one  lot  takes 
the  contract  out  of  the  statute ii.  303 

agreement  that  prior  indebtedness  of  the  vendor  to  the  vendee 
shall  be  applied  in  purchase  of  goods,  with  other  facts,  h(;ld  to 
show  acceptance  and  actual  receipt  of  the  goods ii.  308 

the  act  must  be  nmtual.  but  delivery  to  and  receipt  and  accep- 
tance by  an  agent  are  sullioient ii.  3;)!) 

and  the  agent's  authority  may  be  shown  as  in  other  eases  .     .     .     ii.  309 

delivery  of  a  specific  part  of  the  goods  and  payment  for  them 

takes  the  contract  out  of  the  statute  as  to  the  resiilue      .     .  ii.  310 

aclual  has  not  reference  to  the  kimi  of  receipt,  but  the  "  actual 

receipt"  is  distinguished  fiom  the  "  acceptance  "      ....      ii.  43'! 

mistakes  made  with  reference  to  this ii.  ■130 

"  accept  "  in  the  statute  means  assent,  not  "  receipt '■   ....      ii.  43f) 

the  actual  receipt  may  be  manual,  constructive,  or  symbolical  ii.   13(i 

actual  receipt  but  no  acceptance  in  an  Irish  ease  stated      ...      ii.  130 

actual  reeiMpt,  by  transferring  property  by  dclivi^ring  vendor's 
order  to  warehouseman ii.  437 

and  where  no  actual   tran.smission  of  possession ii.  437 

fapecific  goods  purchased  l)eing  an  assent,  the  receipt  of  a  sample 
as  part  of  the  bulk  will  sustain  an  action  for  the  goods  de- 
stroyed by  lire  witiiout  coming  into  the  vendee's  actual  pos- 
session   ii.  4^)7 

but  as  the  receipt  must  be  of  the  very  gooils  aceei)te(l.  wiiere  the 
bulk  of  the  goods  received  are  not  according  to  s:unple,  the 
.statute  is  not  satisfied ii.  437 

so  delivery  of  a  satnpiL-,  not  of  tlie  bulk,  is  not  a  receipt  of  part 
of  the  goods  accepti'd ii   437 

where  specific  goods  were  marked  by  the  vendee  witii  her  name, 
the  marking  imy  be  treatoil  as  an  actual  receipt,  if  there  is 
thereby  a  transfer  of  the  property ii.  437,  |:>S 

as  it  may  be  by  other  acts  indicating  a  change  in  llu;  ownership      ii.  438 

so  there  m.ay  be  a  constructive  receipt,  satisfying  the  "actual 
receipt"  of  the  statute,  where  the  vendor  is  constituted  bailee 
of  the  goorls  purchiised ii.  438 

but  though  a  clear  acceptance,  there  is  no  actual  receipt  luitil  the 
goods  are  manually  or  constructively  out  of  the  vendor       .     .      ii.  438 


'  i  |;i 


G8G  ANALYTICAL  INDEX. 

IRcrirciico.''  itrc  to  both  test  and  note*.] 

ACTUAL   \lKCElVT—(('o„tuu„',l). 

if  ac'ccptiiiKH!  ;iiiil  intention  by  the  act  to  pass  the  property,  the 

statute  is  satisfied ii.  13^ 

no  actual  receipt  hy  tlie  vemlee  until  the  vendor  has  parted  with 

his  lien  on  tlie  subject  received ii.  4;)8, -IDO 

no  conslnii'tive  rect;ipt,  \vi(ii  acceptance,  unless  trover  and  poods 

sold  and  delivered,  respectively,  will  lie  lor  the  goods  received      ii.  \.]U 

at  coinnion  law  the  vendor  retains  his  lieu  with  liis  possession  for 

goods  sold  for  cash ii.  1  ',ii 

neither  part  payment,  written  note,  nor  acceptance  and  Jictual 
receipt  ol  /ttirl  of  the  goods,  though  satisfying  the  statute,  will 
destroy  the  vendor's  lien  on  the  ini(h;livered  goods ii.  He 

where,  with  acceptance,  there  is  such  dealing  by  the  parties  with 
the  subject  of  the  sale  as  amounts  to  a  constructive  delivery  of 
it  in  lolo,  the  lien,  slopjiage  in  Iransilu,  and  right  of  rejection 
are  gone ii.  ll!) 

outside  of  estoppel,  thont;h  there  be  an  acceptance  of  the  goods, 
if  the  vendor's  lien  remain  on  tlioni,  .so  that  trover  will  not  lie 
for  them,  tliey  have  not  been  actually  received 11.410,111 

the  actual  receipt,  like  the  part  payment,  is  the  joint  act  of  both 

parties ii.  Ill 

where  reliance  is  placed  on  the  delivery  of  the  whole  of  the  goods, 
if  the  statute  is  satisficcJ,  the  reciprocal  ariions  of  trover,  and 
for  goods  sold  and  delivered,  will  lie ii.  Ill 

apparent  but  not  real  exception  is  where  vendee  is  enabled  by 
assignment  of  liill  of  lading  to  transfer  goods  to  third  part}',  but 
this,  too,  terminates  the  vendor's  lien  and  right  of  .s!i)j)p(i(je  in 
transitu ii.  112 

though  a  dealing  with  the  goods  by  the  vendee,  if  the  lien  con- 
tinue on  the  whole  of  the  goods  the  statute  is  not  satisfied  .     .      ii.  14- 

while  the  carrier  or  warehouseman  usually  has  no  power  to  "  ac- 
cept "  the  goods,  his  jiower  to  actually  receive  them  f(n'  the 
vendee  depends  u[\n\\  whether  such  is  the  ultimate  receipt  of 
the  vendee.  (Miding  the  right  of  nioppar/e  in  tninsilu     .     .     .  ii.  442,  443 

mistake  in  Carter  v.  Toussaiiit,  where  there  was  an  acceptance  but 
no  actual  receipt,  but  where  these  terms  are  confounded  by 
Abbott,  C.  J.,  and  Hayley,  J ii.  413 

in  Haldey  v.  Parker,  where  there  was  an  acceptance,  the  term  is, 

as  ust'd,  confounded  with  "  actual  reeei])t,"  —  the  case  stated  ii.  443,  411 

where  the  receipt  of  the  goods  can  be  refused,  and  where,  after 

receipt,  they  can  be  rejected ii.  413 

in  Phillips  v.  Uistolli  the  terms  are  again  confused;  it  and  other 

siniilarlv  confused  cases  stated  and  examined ii.  411,4"d 

marking  goods  is  not  an  actual  receipt  of  them  while  the  posses- 
sion of  vendfM'  as  owner  continues ii.  44'i 

acts  or  declarations  by  vendee  may  tend  to  show  acceptance,  V)ut 
not  actual  receipt,  so  long  as  vendor's  lien  continues  on  the 
whole  of  the  goods ii.  440,417 

fallacy  of  the  court  in  Smith  v.  Surman  as  to  the  effect  of  the 
continuance  of  the  lien,  when  there  has  been  an  acceptance  and 
receipt  of  only  part  of  the  goods ii.  447 

80  long  as  vendor's  lien  attaches  to  all  the  goods,  there  is  no  act- 
ual receipt,  though  some  of  the  materials  used  may  be  vendee's     ii.  447 
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.\CTUAL  YIECFAVT-  (Couiinue.l). 

thoiijifh  receipt,  so  that  oven   the  rififht  of  ntnppnrjc  In  Irnn.iilu  \a 

mma,  yet  when  no  acceiitaiice,  tii«  j^ood.s  may  l)e  rejected     .  ii.  447,  448 

wliere  goods  are  aecepted  .so  that  at  connnon  law  I  Ik;  property 
would  ve.st  in  the  veiidfo  suliject  to  the  vemloi'.s  lien,  without 
an  actual  receipt,  the  statute  i.s  not  .sati.stled ii.  41S 

declarations  of  vendee,  to  .show  an  actual  receipt,  where  tliere  has 
been  noiKi,  of  no  more  value  tlian  situilar  declarations  a.s  to 
part  payment  where  there  has  been  none ii.  418 

cases  where  acts  of  vendees  constitute  acceptance,  hut  not  the 

actual  reeeijit  of  the  statute ii.  11!) 

confusion  in  the  EiiL;li>h  eases  on  the  subject  down  to  the  pres- 
ent time ii.  419 

whore  the  iiurchase  is  of  dilTerent  articles,  the  rpiestion  is.  as  to  the 
acceptanco  and  receipt  of  a  part,  whether  there  is  one  entire 
contract ii.  4oO 

where  there  is  a  receipt  and  the  parties  are  not '/'/  iilciii  as  to  the 

subject,  there  is  no  acceptanco ii.  I'tO 

mi.sstati'ment  in  Wright  c.  I'ercival  as  to  the  effect  of  the  accept- 
ance and  iictual  receiiit  of  the  wlioh;  of  the  goods,  as  to  the  lien. 
Ktojipiujc  in  lioitsllii,  and  right  of  rejeeliuu ii.  4."jO,  4."j1 

in  such  case,  tlu;  goods,  without  fiaud,  cannot  be  rejected  for 

quantity  or  ([uality ii.  4rjl 

but  wiiere  oidy  a  part  is  received  and  accepted,  goods  which  are 

not  tlie  baiaiic(^  of  thos(!  bouglit  may  be  rejected ii.  401 

acceptance  nniy  be  implied  after  receipt  by  acts  of  the  vendee,  but 
the  actual  receipt  cannot  be  implied  where  there  is  no  trans- 
mission t>f  the  pd.ssossion  to  the  vendees ii.  4."j1,  402 

change  in  marks  on  the  goods,  on  arriving  at  w;irehouse,  not  an 
actual  receii)t  of  them,  so  long  as  they  are  held  for  the  vendor 
witii  his  lien  attached ii.  \o2 

from  subse.picnt  dealing  with  goods  after  receijit  of  them  accept- 
ance may  be  implied ii.  452 

but  where  there  is  no  actual  receipt,  dday  in  the  vendee  in  noti- 
fying vendor  of  his  refusal  to  receive  will  not  satisfy  tiu; 
statute        ii.  4.')2,  4.j'.> 

mistake  of  Coleridge,  J.,  in  Ibishcl  i'.  Wheeler,  in  assuming,  be- 
cause a  note  in  writing  will  satisfy  the  .statute,  that  tiii'retuio 
sliipiKi;;!'  ill  Iraiisilu  may  continue  on  the  wliole  of  tlie  goods, 
and  yet  they  be  actually  received ii.  15:5 

fallacy  of  the  constantly-quoted  i/irliim  in  this  case  exposed    .    ii.  4.VJ-4.'J5 

where  the  eonti-act  for  the  goods  is  an  entiieoiie,  for  goods  made, 
or  made  and  to  be  made,  tin;  acceptance  and  receipt  of  a  part 
takes  the  case  out  of  the  statute  as  to  the  whole     ....   ii.  4.51,455 

in  Farina  r.  Howe  tiie  distinction  is  taken  between  the  accept- 
ance and  tin;  actual  receipt  of  the  statute ii.  455,  456 

where  there  is  a  return  within  a  reasonable  time  after  actual  re- 
ceiiit, the  goods  are  rejected, —  not  accepted ii.  4.56 

Curtis  V.  I'ugh  questinned,  where  the  jury  found  the  goods  were 
the  very  gimds  which  were  purchased,  and  were  actually 
received ii.  456 

where  goods  are  not  accepted  and  actually  received,  and  no  laches, 
they  may  be  rejected ii.  456 
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ACTUAL  RECTArT-iConiinue<l). 

but  wlioro  tlio  specific  goods  imicliascil  an?  lecoived,  they  Iiiivo 

been  both  accepted  mid  received,  and  eiiiiiKit  Im;  I'ejertod  .      ii.  I'l'l 

this  i)oiiit  seeiiiingiy  apprehended  by  I^ord  Deiniiaii  in  Curtis  i . 

I'ugh ii.  l"): 

obtaining  actual   jiossessinn  of  specifi(;ally  seit'cted  goods  [<i('.- 

viously  bougiit  satisfies  the  statute ii.  l.')7 

in  Morton  v.  Til>l)ett,  the  vendee  not  oidy  accepted  and  received 
a  bulk  .sample  of  tiie  goods  purcliased.  but  the  residue  was  in 
his  actual  receipt  and  disposition,  and  was  sold  by  liiin,  show- 
ing an  implied  acceptance  of  the  whole,  with  tlie  vendor's  lien 
discharged ii.  l."7 

where  there  is  an  actual  recei|)t  of  the  goods,  whether  their  treat- 
ment hIiows  an  acceptance  of  them  is  for  the  jin-y       .     .        ii.  l.')7,  l."'S 

where  goods  arc  warehoused  in  the  vendtje's  name,  so  tliat  the 
traiisiltis  is  ended,  tluu'o  is  an  actual  receipt,  tiiough  there  may 
still  be  the  right  of  rejection ii.  l."p-i 

and  .so  where  they  are  delivered  to  the  vendee's  warehouse  so  thai 

the  venilors'  rights  as  unpaid  vemlors  are  gfuie ii.  I""^ 

but  where  the  vendee  refuses  to  I'eeeive  the  goods  from  the  car- 
rier, the  Inui.^ilus  has  not  ceased,  and  the  vendor  can  reclaim 
the  goods ii.  l''-- 

but  as  long  as  the  right  to  stop  i»  Irnnsllii  continues  there  is  no 
actual  receipt,  but  tiiis  is  ended  by  a  transfer  by  the  vendee 
of  the  bill  of  lading,  which  makes  a  constructive  "actual 
receipt"     • ii.  l"'' 

the  late  case  of  Kibble  v.  Gough  shows  that  where  goods  are  sold 
by  sample,  and  no  bulk  sam[ile  accepted  and  received,  tiie  ac- 
tual receipt  of  the  go.^ils  agreeing  with  the  sample  sati.slies 
the  statute,  coinciding      'H  the  contention  in  this  w.irk  .     .  ii.  -i.JO,  liii 

but  fallacy  even  in  this  ca.se,        '^''ett,  J.,  in  treating  the  receipt 

.  as  including  acceptance,  and  i.  ■■.•ing  on  Lord  Campbeirs 
imsound  ilirlinn  in  Morton  v.  Tibbeti  .  't  there  can  be  both  an 
acceptance  and  a  rejection  of  the  .same  goods ii.  1'" 

the  law  as  to  actual  receipt  and  acceptance  fully  re-stated      .  ii.  ID'i,  l''' 

the  errors  abounding  in  the  well-decided  recent  case  of  Kibble  r. 

Gough  pointed  out ii.  402-li^'» 

propositions  staled,  deduced  frnm  the    .veil  decided,    but  badly 

reasoneil  case  of  Ivil>l)le  (•.  Goiisjh ii.  -IG:!,  jiil 

tlie  recent  case  of  llickard  i".  ^b-ore,  also  sustaining  the  reasoning 
in  this  work  ;  r>ramwell,  ]..  ,1.  confessing  himself  puzzled  as 
to  what  conslitntes  accej)tance  within  the  .statute  ....   ii. -IG.!.  i'H 

the  two  cases  compared  and  distinguished,  and  the  principles  of 
law  governing  Ihcm  a.s  laid  down  in  this  boolc,  parts  ^'l.  and 
VII.,' sustained ii.  IGJ,  M: 

the  very  late  ease  of  I'age  r,  Morgan,  on  the  principles  laid  down 
in  this  case,  in  harmony  with  the  two  prior  eases;  all  of  them 
well-decided  and  all  sustaining  the  view  in  this  work      .     .  ii.  IGG  1''''^ 

distinclion  made  herein  sustained,  and  unsound  dktum  of  Lord 

C.  .7.  Campbell  shown,  in  Hunt  v.  Iledit ii.  I'i'' 

there,  an  actual  receipt,  but  no  acceptance,  and  a  rejection     .  ii.  108,  I'M 

in  Holmes  v.  Ilo.skins  there  was  an  acceptance,  but  not  a  receipt 
by  "  actual  or  constructive  delivery  " ii.  4G9.  17'^ 
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ACTUAL   UIX'KII'T    -  (Cnnilnual). 

Paiko,  15.,  coiiiiiijj  wry  iioar  to  tlic  cdircct  (liscrimiiiation  between 
tlio  a(!Coi)Uinco  and  lut'ciiif,  but  .still  failin.L,',  with  .so  niiuiy 
othoi'H,  to  cori-cctly  apini'cMutu  llin  tlistim'tion  bctwicn  tbcin  ii.  IGf),  170 

fuillu'r  Kn^'lisli  cases  stalud  and  examiiiod  as  to  llie  "actual  ro- 

ct'i[it"  of  tliu  statiito ii.  470-178 

sumniary  a.s  to  tlio  elTect  of  tlic  acceptance  and  actual  receipt  of 

tlio  whole  anil  of  only  it.'irl  of  the  fjoods ii,  47(j-481 

el'l'crt  of  delivery  to  a  carrier  considered  as  to  the  Statute  of 
Frauds,  and  as  to  the  riL;iit  of  brinyinij  an  action  lor  the  goods 
as  for  t;oods  sold  and  delivered ii.  481-488 

mistake  made  by  Camplicll  in  tr(!ating  "  actual  "  iu  the  statute 

iis  used  in  ciiiitradisl Miction  to  "  constructive  "      ....  ii.  488,  48ft 

error  in  Unshd  c.  Wheeler  in  treatin.!^  an  ecceptanee  as  aiono 
necessary  under  the;  statute,  leadinjj  to  the  false  deduction  that 
it  i.s  absurd  to  say  what  is  an  acce])tance ii.  !!)(• 

distinction  aufaiii  shown  between  acceptance  and  actual  receipt  ii.  490,  41)1 

and  where  there  is  the  latter,  what  is  the  former,  to  satisfy  the 

.statute,  deduced  and  su.stained ii.  491-401 

cxandnation  of  the  cases  in  this  country  on  the  question  di.seiis.sed 

in  this  I'art ii.  194-riO-_» 

and  the  conclusion  I '\)m  the  whole  discussion ii.  odJ 

the  distinction  existing  between  the  meaning  of  the  accepting  of 

the  statute  and  that  of  "  approiiriation  "         ii.  L'53-JoU,  oil,  312,  'V-W, 

Goa,  504 
Ai^'iKXCY.     (See  I'luxcirAr.  and  Aoknt.) 
AliK.N'IS  OK  NECE.s.sjTY.    (See  Mauuikd  Wome.n-;  Sim'-:\lASTi;i!S  ) 

contract  between  principal  and  one  dealing  with  agent  of  neces- 
sity is  an  implied  contract i.  If:] 

married  women  and  ship-masters  are i.  l\> 

but  where  married  women  sulliciently  supplied  with  necessaries, 

agency  ceases i.  1 14 

married  women  agents  of  necessity ,     .     .    i.  15!>-l'.i") 

as  also  are  ship-masters i.  lOO 

where  repairs  of  ship  are  necessary,  master  is  agent  of  necessity 
to  have  them  done i 

sucli  agency  in  cases  of  marrii'd  woman  founded  on  marital 
rights,  but  arises  from  necessity i 

necessities  of  the  case  demand  that  wife  whose  husband  has  been 
banished  or  who  has  ;dijured  the  realm,  may  make  contracts 
an  fume  sole 

and  so,  when  her  husband  is  an  alien  enemy 

the  necessity  is  a  mural  necessity 

where  .sale  made  by  one  claiming  to  be  agent  of  necessity,  and 
no  necessity  for  the  sale,  there  is  no  such  agency 

in  some  cases  where  vendee  has  wrongfully  lefnsed  to  acce^it 
goods,  vendor  has  been  agent  of  necessity  to  resell  them 

master's  authority  being  ba.sed  on  necessity,  to  constitute  valid 
bottonn-y   bonds  money  must   be  for   the   necessities  of  the 

ship , i.  283, 284 

AGGUEGATIO  MENTIUM.     (See  Frauds,  Statute  oi-.) 

mistake  of  Parsons  as  to  an  agreeing  mind  lieing  required  in  con- 
tracts of  lunatics,  drunkards,  infants,  and  married  women  .     .      i.  159 
VOL.  II.  44 
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[Ueferences  arc  to  both  text  and  notes.] 
AGGREGATIO  UE'STWM- (Continued.) 

distinction  in  this  rcspiict  between  cr/ircss  aiid  implied  contracts        i.  150 
(See  AIahkikd  Women.) 
ALIEN  ENEMY. 

wife  of.  liable  ii.s  feme  sole i.  2(lii 

ALLOTMENT  OF  SHAKES. 

notice  of,  must  be  coninmiiicated  to  the  applicant  for  sliares  .     .       i.  :).")•_' 

not  siiflicient  to  jjive  notice  of,  to  tlie  company's  own  agent,  iiidess 

he  is  applicant's  agent i.  Ij.'j;) 

wliero  application  is  by  mail,  notice  of  allotment  by  mail  com- 
pletes the  contract i.  :]')'.; 

wliere  notice  of  allotment  is  not  pursuant  to  application  for  siiaics, 

there  is  no  contract i.  oi)'-],  ii.")! 

an  ngreeiiient  to  *' place  "  shares  is  not  an  agreement  to  accejjt 

tliein      . i.  ;i."il 

an  agreement  to  accept  .shares  makes  the  contract i.  ;5.jl 

where  .shares  are  allottetl  and  accepteil,  allottee  liable  as  con- 

tributiir,  though  agreement  otherwise i.  :!."),") 

where  notice  of  allotment  given  to  wrong  person  there  is  no 

contract i.  ',y~Ci 

but  where  no  notice  of  allotment,  and  allottee  executes  transfer 

of  th(,'m,  he  waives  notice i.  ;].')5,  'l."!!! 

but  paynK^nt  for  shares  by  applicant  is  not  waiver,  where  no 

notice  (>f  allotnient  is  given i.  ',]M 

allottee   may  constitute  another  liis  agent  to  receive  notice  of 

allotment  and  aet'eiitanee  of  shares i.  Jifili 

agency  principles,  as  aci^uiescenceand  repudiation,  apply  in  these 

cases i.  .").■)() 

from  i>arty  acting  as  owner  of  shares,  and  becoming  and  acting 

as  director i.  JS.-iti 

where  application  for  shares,  to  make  contract  there  must  be  an 

allotment  and  due  notice i.  ofj" 

remarkable  case  on  the  subject  (Nasmith  c.  Manning)  in  the 

Canadian  courts i.  .'J.JT 

un.sound  reasoning  in  this  case,   of  Ritchie,  C.  J.   of   S.  C.  of 

Canada,  exposed i.  ;>.")S-.')()J 

contradictory  holdings  of  Gwynne,  J.,  and  Ilagarty,  C.  J.,  in  the 

extremely  sinipl(!  case i.  u02,  oOiJ 

the  fact  of  the  •illottee  Iniving  made  an  application  for  .sliares  in- 
stead of  being  applied  to  to  take  shares,  immaterial;  notice  of 
allolment  equally  necessary i.  oD:!, -JiJl 

where  allotment  not  made  in  reasonable  time,  allottee  may  re- 
scind his  application      i. -jiil 

where  shares  wiu-e  allotted  to  an  applicant,  but  no  notice  to  him 
of  allotment,  though  calls  thereon  paid,  but  not  to  ajiplicant's 
knowledge,  held  no  contract i   ^iOl,  IllJ.i 

in  this  case  the  unsoundness  of  Ritchie,  C.J.,  in  the  Canadian 

case  |)laiuly  app(>ars i-  '''i'l 

general  trend  of  English  cases  on  the  subject  shown       .     .     .    i.  30."),  oilO 

but  whore,  under  the  Englisli  Companies'  Acts,  a  party  siib- 
stuibes  the  articles  of  as.sociatiou  for  shares,  he  becomes  liable 
therefor  without  allotment i.  3i)i) 

conditional  allotment  made  may  be  cancelled  where  condition 
not  performed >•  •'"'" 
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[ReforoDccs  are  to  both  toxt  and  notes.] 

ALLOTMENT  OF   SHAKES    -(C'«;i^(;(Uf?r/). 

but  wlieie  allottee  from  notices  should  know  nature  of  shares 

allotted,  he  cannot  claim  that  thciy  should  be  dilToreiit  ...  i.  370 
and  may  lose  rij^ht  to  object  by  delay  and  ac(iuiesceiice  ...  i.  370 
where  shiircs  are  provisionally  allotted,  allottee  not  complying 

therowitii  not  liable  for  shares i.  ;]71 

but  difference  between  buyiiiy  shares  from  an  ajijent,  giving  re- 
ceipt for  them  ami  paying  on  account,  and  merely  a[>plying 

for  si, ires.     .     .     .     .' i.  393, 301 

wliere,  under  the  Statute  of  Frauds,  money  is  sent  throiigli  the 
post-oliici',  unauthorized  by  (iic  vendor,  he  may  refuse  to  re- 
ceive it,  and  tlie  contract  is  not  taki'U  out  of  the  statute       .    ii.  310,311 
APrOIXT.MKNT,    I'OWKK  OF.      (See  MAiutiia*   Wo.micn.) 
Al'l'UOl'RIATION. 

differs  from  the  accepting  of  the  Statute  of  Frauds     ii.  253-2.")f),  311.  312, 

330,  503,  ,")01 

a.'isented  to,  the  property  passes ii.  311 

there  may  be  an  acccittance  and  actual  receipt  of  part  of  goods 
sold  to  satisfy  the  Statute  of  Frauds,  withuut  an  appropriation 

of  the  bulk ii.  380,387 

AliniTllATOKS. 

their  acts  are  invalid  where  they  are  the  secret  agents  of  either 

of  the  principals i.  022,  023 

AUTICLFS    OF     AS.SOCI.VnON.      (.See    EMii.i.sii    Comi-.wiks 

Acts,) 
ASSENT.     (See  Acckptancic;    AgciUkgatio  Mkntum;    Am.ot- 
MKNT  OF  Shauks;    Fkaui)8,  Si'ATUTK  oi" ;   Imkntio.n  of 

I'AKTII'.S.) 

mutual,  of  parties,  or  intention,  to  govern  in  construction  of  con- 
tract of  sail! i.  7 

may  Ik;  implied  from  facts i.  351,  355 

cas  being  owner  of  shares  by  acting  as  director i.  3,"i() 

though  assent  to  sale  generally  necessary,  may  be  inferred  from 

nature  of  transaction i.  308-100 

ATTACHMENT. 

proceeds  of  timber  sold  by  husband  off  wifc^'s  separate  estate  to 

pay  oft"  mortgage  exeript  from  attacliiueiit  against  husbanu      .       i.  220 
AUCTI<)N    SAIT:s.     (Sec  Fumds,  Sr.vnrK  oi'.^ 

within  Statute  of  Frauds ii.  3.'1 

AUCTIONEEUS.     (See  FitiNcn-AL  axd  AcI'NT.) 

having  a  lien  on  goods  can  sue  in  their  own  names i.  571 

n  AILMENT. 

where  identical   subject-matter  in  its  original  or  in  an  altered 

form  is  to  be  retnnied,  it  is  a  baihiient  and  not  a  sale     ...  i.   1 

wliere  goods  are  l(Mit  and  othei-  goods  are  to  be  returned  for 
them,  assumpsit  for  goods  sold  and  delivered  will  not  lie     .     .         i    13 

that  wlii'''   's  strictly  a  barter  often  called  a  sale,  as  in  questitns 

betwi .     .^ales  and  l)ailments i.  11 

where  one  receiving  goods  is  not  bound  to  return  them,  but  may 
deliver  any  other  of  e(|ual  value,  it  is  a  sale  or  a  loan,  and  the 
title  vests  in  t.h(!  receiver i.  11 

goo(is  chargeil  to  the!  party  receiving  them,  passing  into  liis  actual 
possession  and  under  his  absolute  control,  differ  from  goods 
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1  References  ure  to  both  text  and  notes! 

li  AILMENT  —  (Continued). 

(leliverptl  to  be  manufactured  and  returned,  and  are  a  sale  and 

not  a  bailment i.  15 

so  wliere  lie  receives  goods  for  his  own  use  or  consumption,  and 
is  not  bound  to  return  tlie  identical  article  in  its  original  or 
altered  sliape,  it  is  a  saUi  and  not  a  bailment i.  l,j 

in  such  case  whore  the  title  passes  to  the  receiver  it  is  a  sale,  not 

a  bailment i.  Ij 

but  goods  supplied  to  an  agent  for  sale,  who  is  to  return  cash  or 
articles  of  trade  received  for  the  goods,  is  not  a  sale  of  goods, 
by  the  princi]>al  to  his  agent       ...  i.  15 

goods  delivered  to  receiver,  and  mixed  by  him  with  other  goods, 
and  sold  by  liiin,  to  the  knowledge  of  deliverer,  receiver  hav- 
ing right  to  return  an  equal  quantity  of  goods  or  pay  for  them 
in  money,  is  a  sale i.  lo 

as  it  is,  where  a  party  delivers  grain,  and  tacitly  consents  that 
the  receiver  may  use  and  grind  up  the  wheat  and  shij>  and  sell 
the  Hour 

shi^ep  delivereil  to  be  returned  two  years  later,  in  as  good  con- 
dition (iml  (ifjr  as  when  delivered,  a  sale  and  not  a  liaihnent 

and  so  where  cows  and  sheep  of'e'i'inl  age  and  quality  were  to  be 
returned  at  the  eiul  of  the  term 

where  property  passes,  for  valnalile  consideration,  whether  in 
money  or  money's  worth,  it  is  a  sale  and  not  a  baihnent    . 

bailment  is  (leliv(>ry  and  transfer  of  s[iecial  but  not  general  prop- 
erty in  suliji'ct  delivereil 

where  subject  let  for  trial  with  a  view  to  sale,  the  h'tting  is  a 
bailment,  not  a  sale 

where  identical  thing  and  not  an  equivalent  is  to  be  leturnod,  it 

is  a  bailnii'nt i.  92 

where  grain  delivered  to  miller,  to  be  paid  for  in  specific  cpiantity 

of  flour,  sale  and  not  baihnent i.  ():) 

where  grain  was  delivered  in  Minnesota  under  agreement  for 
payment  at  market  price,  or  same  tinantity  to  l)e  returned,  held 
sale  and  not  bailment i.  0:! 

held  that  act  suhsequently  passed  there  that  grain  delivered  for 
storage  was  baihnent  and  not  sale,  did  not  change  the  law,  but 
that  a  sale  was  still  a  sale  and  not  liaihnent i. 

where  projierty  i>laeed  in  receiver's  possession  and  under  his  ab- 
•sohite  control,  sale  and  not  bailnnMit i,  I 

where  goods  are  deliv(>red  imder  contract  of  bailment,  mixing 
with  other  goods  liy  tle>  b;iiiee  does  not  create  a  sale  .... 

where  gooils  are  received  under  contract  to  ])ay  market  price,  sale 
and  not  bailnuuit  ....  

where  bailor  rt>tains  i-iglit  to  eh'ct  for  return  or  payment,  it  is  a 
baihricnt,  and  bailor  can  conq^el  a  retnrn  of  his  properly     ,     . 

but  where  receiver  has  the  right  to  treat  the  property  as  I's  own, 
deliverer  to  elect  ei'her  to  take  euirent  jirice.  or  receive  other 
property,  it  is  a  sale  and  not  a  baihnent,  and  the  projierty  in 
goods  delivered  vests  in  receiver 

so  where  the  goods  nvo.  delivered  under  contract  for  payment  at 

ilelivery,  or  when  subsequently  demanded      ......        i.  ''>^ 

N, uere  grain  left  to  be  ground  i.uaei   agieeiuent  for  return  of 
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[RefiTi'iiccs  arc  to  both  tvxt  and  notes.] 
BAILMENT  —  (Continue<l). 

flour,  tlioujjh  miller  iiiiijlit  return  the  flour  made  from  any 
other  wheat,  Ik'IiI  a  bailment,  and  that  miller  was  not  respon- 
sible for  its  accidental  loss  by  fire i.  90 

where  ^nun  is  mixed  with  otlier  grain  in  a  public  warehouse,  and 

the  title  remains  in  the  bailor,  it  is  a  bailment,  not  a  sale  .     .         i.  iKi 

where  receiver  has  ri^dit  to  use  the  imiperty  as  he  pleases,  it  is  a 
sale  and  not  a  bailment,  thou;:h  the  deliverer  has  the  option 
of  a  subsequent  day  by  which  the  price  is  to  be  fixed  ....         i    !)(' 

where  this  option  not  exercised  iu  readouable  time,  the  other  party 

can  fix  the  day i.  90 

though  parties  expressly  agree  that  the  property  in  goods  deliv- 
ered shall  renuiin  in  deliverer,  where  the  facts  show  that  the 
ab.solute  property  has  passed,  it  is  a  sale,  ami  not  a  bailment  .         i.  90 

or  in  such  case  use  any  device  to  make  it  appear  not  a  sale     .     .        i.  97 

but  when  loss  to  the  property  by  sale  or  fire  is  in  deliverer,  it  is 

a  bailment i.  98 

even  where  the  agreement  provides  for  a  future  passing  of  the 

property  on  payment i.  98 

where  price  was  fully  paid  in  notes  for  goods  delivered  under  au 
agreement  that  a  bill  of  sale  would  be  given  of  them,  it  Wcis 
held  to  be  a  sale  with  provision  to  convert  into  bailment,  and 
that  the  property  hiid  passed i.  98 

where  an  absolute  ti'an>fer  of  securities  made  to  parties  as  own- 
ers, with  right  of  redemption  ;  if  right  not  duly  exercised,  origi- 
nal transaction  a  sale,  and  not  a  bailment  or  pledge    ....         i.  98 

where  chattel  received  subject  to  become  pi-operty  of  holder  only 
on  payment,  until  tlien  it  is  not  a  sale,  but  bailment,  —  prop- 
erty only  vests  on  payment  being  made i.  98,  !)9 

cases  of  mixed  sale  and  bailment i.  99,  1(10 

where  doubtful  which,  (piestion  for  jury  on  facts i.  100 

where  bailment  convertible  into  sale  at  election,  property  passes 

on  )>aiire's  election        i.  100 

bond'  ile'.iv(  red  "  to  be  returned  on  call,"  though  notes  given  for 
t'  c.ii,  I'nilment  and  not  sale i.  100 

v.h  re  ri,.i,t  of  election,  Statute  of  Limitations  only  runs  from 
tii! '-  e'truon  exercised i.  100 

wtioic  /  ■  riglit  of  election,  and  conversion,  trover  lies  from  time 
of  coi.     i";'  I) i.  100 

in  bailmeni  only  a  special  property  in  bailee i.  lol 

bailee's  duty  and  liability  ditt'er  from  those  as  between  principal 

and  aijeiit i.  102 

H.WI.SMMKNT.     (See  M.\uini.:n  Womkn.) 

wife  can  sue  ami  be  sued  when  hustiand  banished     .     .      i.  19'2,  193,  L'OO 
H.VUTKU.     (See  Action;   Dhti.MTiu.Ns;  E.mjnkst  ou  Paut  V.w- 

MK.M.) 

f-r  exchange  is  a  commutation  of  ;:oods  for  goods i.  1 

"ic-.t(  effect  of  sale  and  barter  or  exchange  the  same i.  1 

p,!>-,)'j  ul  distinction  between  barter  and  sale  is  merely  matter  of 
i  ding,  !.s  in  case  of  sali^  for  note  or  bill,  where  the  action  is 
on  the  special  contract,  and  not  iu  imkbikitu^  nssump^il  ...  i.  8,  9 
IJigelow,  J.,  treats  the  distinction  between  sale  and  barter  as  one 
rather  of  shadow  than  of  substance,  and  practically  as  not 
existing i.  10, 11 
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(Reforoiu'cs  are  to  lioth  text  and  not«8.] 

BARTER—  Continueit. 

even  strictly  toclinical  barters  often  called  sales,  as  in  questions 

between  sale  and  bailnifiits ^    .        i.  14,  24-20 

cases  where  barter  was  distinguished  from  a  sale  by  the  fixing  or 

non-tixing  of  a  speeirtc  price i.  17 

where  goods  are  delivered  upon  a  contract  for  a  valuable  consid- 
eration, whether  in  money  or  meney's  worth,  the  property 
passes,  the  transaction  being  a  sale       i.  •21).  '21 

action  for  money  had  and  received  will  not  li(>  for  goods  deliv- 
ered in  barter,  where  not  taken  at  u  valuation  and  not  subse- 
quently sold i.2[ 

but  if  subsequently  sold,  whether  for  money,  or  goods  at  esti- 

mate^l  price,  the  action  lies \.2[ 

an  agent  to  sell  gooils  has  no  authority  to  barter  them  ....         i.  2'.) 

oral  agreement  foi    ■.^cl^.\nc;e  of  land  within  Statute  of  Frauds     .         i.  :i2 

barter  and  sale  as  .■  like  as  the  tixtures  and  accessories  of 

a  railroad        ...  ii.  2o0 

exchange  or  barter  come-  .lithiu  the  term  '-sale  ''  in  the  4th  and 

17th  sections  of  the  statute ii.  2''<') 

exchanges  of  land  held  to  be  witliin  the  1th  section ii.  Jii.') 

but  where  the  compensation  has  been  made  and  the  other  relies 

on  the  statute,  the  ccnnpeiisation  may  be  recovered    .     .     .   ii.  20.j.  2<M) 

parol  exchanges  of  land  at  common  law.  within  certain  limits,  held 

valid  prior  to  2ll  Car.  2 ii.  Jilt] 

though  parol  sales  and  exchanges  are  equally  within  the  statute, 
in  exchange  the  iiosses-'on  of  one  more  strongly  shows  the  na- 
ture of  the  pos.-iession  by  the  other ii  2>]''>.  l'i17 

equivalent  in  case  of  a  sale  to  possession  of  the  land  by  the  one 

and  payment  received  by  the  other ii.  ■J'!7 

in  exchanges  both  parties  are  buyers  and  sellers,  and  both  equally 

warrant ii.  'J*17 

an  oral  agreement  to  exchange  a  moiunnent  and  a  sum  of  money 

for  land  is  within  the  statute ii.  2(17,  "JOS 

and  therefore,  when  the  m<inument  is  completed  and  refused,  the 

monument  cannot  be  recovered  for  under  the  statute      ...      ii.  2'jS 

in  an  exchange  of  a  chattel  and  money  for  another  chattel,  the 
delivery  of  the  one  chattel,  as  earnest  or  part-payment,  takes 
the  case  out  of  the  statute  as  to  the  other ii.  2t)S 

not  only  under  the  Statute  of  Frauds,  but  under  analogous  stat- 
utes, an  exchange  or  payment  in  goods  is  equivalent  to  a  sale 
or  payment  in  money ii.  2')"' 

plea  of  payment  in  goods  is  good  as  an  accord  and  satisfaction     ii.  2i!S,  -jilii 

Indiana  case  CDntni,  unsound  and  overruled     .     .  .     .    ii.  2ii8.  2'iO 

payment  may  be  in  anything  accepted  as  such  payment     ...      ii.  2Ui) 

usi>  of  sacks,  where  value  agreed  on,  held  part-payment  to  satisfy 

the  statute '     .     .     .     .  ii.  200.  270 

may  be  in  property  or  services,  or  anything  of  value  agreed  upon 

between  tiie  parties ii'  -'J'' 

so  a  check.  subse(]uently  paid,  held  a  payment  to  satisfy  the  New 
York  Statute  of  Frauds,  as  made  "  at  the  time  "  the  check  was 
givei\ ii.  270 

it  lias  been  held  that  the  giving  of  the  vendee's  own  note  for 
goods  was  not  a  paj ment  to  satisfy  the  statute ii.  2(0 
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[Refereaccs  are  to  butb  U'xt  uiij  uotv8.] 
BARTER  —  (Continued). 

but  tlie  payment  by  the  veudee  to  the  vendor  of  the  latter's  own 

note  is  a  good  payineut ii.  270,  271 

good,  if  tiiere  is  an  actual  parting  witli  aiiytliing  of  value  .     .     .      ii.  271 

nnder  intoxicating  liquor  acts,  liquor  exchanged  lor  services  is  in 

etToct  a  sale ii.  271 

a  previous  debt  from  the  vendor  to  the  vendee  may  be  a  good 
payment  by  the  latter  if  disciiarged,  but  an  agiveiuenl  that  it 
sliall  b(>  so  treated  does  not  take  a  ca.>t'  out  of  the  .statute     .  ii.  271,  272 

exchange  of  ciiattels  being  within  the  statute,  a  payment  of  ear- 
nest will  take  the  case  out ii.  272 

the   plea  of  p:iyincnt  of  the  promissory  note  of  a  third  party  is 

good  as  an  accord  and  satisfaction ii.  272 

and  a  bill  of  exchange  has  been  lield  to  be  a  good  payment  under 

the  English  liankrui'tcy  Act ii.  272 

so  is  a  payment  made  in  goods ii.  272 

and  where  the  .statute  docs  not  require  that  the  payment  must  bo 

in  money,  it  is  good  in  money  or  money's  worth ii.  272 

bnt  where  the  goods  are  delivered  as  a  sale,  it  is  a  set-oft",  and  not 

a  payment ii.  272 

to  .ake  the  ca.^e  out  of  a  Statute  of  Limitations  where  the  pay- 
ment must  be  in  cash  or  its  equivalent,  the  receipt,  under  an 
agreement,  of  services  or  goods  w  ill  iiave  tiiat  effect   ....      ii.  272 

so  iield  where  goods  were  to  be  supplied  in  part-payment  of  a 

bill  of  exchange ii.  272.  27;< 

so  a  bill,  though  sub.^oqiiently  dishonored,  held,  under  the  Statute 

of  Limitations,  to  be  a  good  payment ii.  27o 

payment,  treated  in  its  popular  sense,  and  not  as  in  satisfaction       ii.  27^! 

where  anything  is  received  in  reduction  of  a  delit,  it  is  suthcient 

to  take  tiie  case  out  of  the  Statute  of  Limitations       .     .     .   ii.  270.  271 

not  es.sential  that  money  shall  actually  pass  between  the  parties, 
to  constitute  a  p.ayment  of  interest  to  take  the  case  out  of  tlie 
Statute  of  Limitations  ;  treating  it  .as  so  passing  may  be  suf- 
ficient    ii.  271 

so.  under  a  special  act,  work  has  been  treated  ;is  a  loan  to  cluirch- 

wardens  authorized  to  borrow  money ii.  271 

and  board  and  lodging  have  been  trcited  as  a  tm^ney  payment    ,      ii.  271 
BILL  OR  NOTE.  ktc.      (See  Ai  iio.v  ;  MrNiLir.\i,  CDiM'iin.vrioN 

Tn.AXS.VCTIONr^.) 

where  goods  p.ay.able  by,  and  bill  given,  .actii->n  will  noi  lie,  until 
period  of  bill  h.as  elapsed i.  7.  0 

but  if  default  ma<le  in  giving  bill,  action  will  at  once  lie  for  its 

value i    7 

where  payment  by  note  or  bill,  action  f<ir  iKMi-delivery  of  the  bill 

must  be  on  the  special  contract,  and  not  in  indil'liaiifi  ns^in)i/)^it    i.  S,  17 

where  payable  at  particular  place,  must  be  so  described  in  declar- 
ation       i.  .S 

fatal  variance,  if  described  as  payable  generally i.  8 

but  indihitdtu.^  ns.<Hiiiitsi/  will  lie.  either  where  goods  are  sold  at  a 
price,  to  be  paid  for  in  other  goods,  or  where  tiie  agreement  is 
that  a  bill  or  promissory  note  is  to  be  given  in  payment,  if  the 
gooils  are  not  deli\ered,  or  the  note  or  bill  has  not  been  given, 
and  the  period  ot  credit  has  expired i.  11-14 
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[Refvreuces  ure  to  both  text  and  notes] 
lilLL    Oil   "SOTE— (Conlinued). 

if  the  bill  be  not  given,  tiiu  plaintiff  may  bring  an  action  on  the 
special  contract ;  but  after  the  expiration  of  the  period  of 
credit,  indubitalus  ussuiiipsil  will  lie i.  13,  17 

an  agreement  to  transfer  the  absolute  property  in  goods  for  a  bill 
of  exchange  is  a  sale i.  17 

bill  of  exchange  subject  of  sale  as  a  commodity i.  is 

same  remedy  for  non-delivery  in  payment  of  goods  sold,  as  for 

non-delivery  of  goods  to  be  given  fur  other  goods      ...         i.  18 

negotiable  pafier  fraudnlenlly  obtained  from  lunatic,  held  void 

even  in  ham's  of  innocent  lliinl  party  without  notice      ...       i.  \.]'j 

drnukouness  good   plea  to   action  on  endorsement  unule  with 

knowledgf  of  holder  of  paper i.  1 17 

wife's  separate  estate  not  liable  on  note  signed  by  her  husband  as 

her  trustee,  without  clear  evidence  of  authority     ....     i.  '207,  •_'17 

nor  where  he  signs  as  her  agent  without  proof  of  the  agency  .     .       i.  liiJS 

in  Khode  Island,  mariied  women  entitled  to  payment  out  of  her 

husband's  estate  of  his  note  held  by  her i.  22!) 

and  in  Maine,  he  may,  liund  Jide,  convey  real  estate  to  her  in 
payment  of  note i.  229 

in  New  York,  married  women  can  make  negotiable  paper  .     .     .       i.  2.')0 

as  they  can  also  in  Indiana i.  2:j2 

in  Indiana,  mariicd  woman  estopped  from  repudiating  her  ad- 
mitted negotiable  paper  in  hands  of  innocent  party    ....       i.  2:14 

liable  on  lier  promissory  note  for  wearing  apparel i.  2o7 

in  New  York,  she  is  estopped  from  repudiating  her  negotiable 
paper,  in  hands  of  innocent  party,  apparently  connected  wiili 
her  separate  business i.  20S 

but  not  estopped  in  Indiana,  from  showing  that  she  has  signed 

notes  as  surety,  and  unconnected  with  her  separate  estate   .     .       i.  2J9 

not  liable  for  promissory  .lotes  give;;  by  her  in  commercial  trans- 
actions, under  acts  vesting  her  separate  estate  in  her,  but  not 
enabling  her  to  trade  as  y;  Hie  .lo/e i.  2:j9 

she  has  the  /«.■>■  dhponendi  in  Missouri  as  feme  sole,  and  she  is 
bound  on  her  promissory  note  or  deed  of  trust  for  her  purcliases      i.  210 

where  power  to  trade  as  well  as  hold  separate  estate,  the  defence 
that  the  note  was  not  given  on  account  of  her  separate  estate  is 
insufficient i.  210 

wife  liable  for  family  expenses  in  some  of  the  States,  as  Iowa 
and  Oregon,  tiiough  sale  made  to  husband  individually  for  his 
promissory  note i.  211 

fraudulent  drafts  on  owners  of  vessels  do  not  bind  vessel  or 
owners,  even  in  hands  of  innocent  holdt-rs  for  value,  tiiough 
the  drafts  on  their  face  express  that  they  are  "  recoverable 
against  vessel,  freight,  and  cargo" i.  210 

coupons  payable  to  bearer,  detached  from  bonds,  are  not  affected 

by  disabilities  of  holder  of  bonds i.  388 

where  negotiable  securities  are  payable  to  a  named  person  or 

bearer,  title  passes  by  delivery  and  without  endorsement     .    i.  3SS,  3t-9 

municipal  bonds  and  coupons  issued  to  railroad  companies  are 
generally  negotiable i.  389 

where  coupon  not  made  payable  to  order  or  bearer,  but  "  on  this 
coupon,"  negotiable i-  -js!^ 
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[RofiTt'iici'S  ftrp  t(i  both  ti'Xt  iiml  notes.] 

BILL  OR  tiOTl^  —  iCouii>iu,<l). 

negotiable  paper,  as  bonds,  may  be  held  invalid  where  not  duly 
issued,  and  cany  notice  on  their  lace  of  suspicious  circuni- 
stance.s,  such  as  unfilled  blanks,  over-due  eoupons.  etc.     .     .  i,  iJOG,  307 

but  blanks  nuiy  be  sometimes  tilled  up  by  holder  under  circum- 
stances implying  iiuthority i.  31)7 

and  blanks  impro}>erly  lilli'd  sometimes  held  not  to  vitiate  neijo- 
tiable  paper  in  hands  of  innocent  third  parties  ....       i.  31)7 

but  even  in  hands  of  innocent  third  parties,  fraudulently  obtainud 

negotiable  paper  held  void i.  397,  308 

as  to  when  alterations  do  and  when  they  do  nut   vitiate     .     .    i.  300,  4U0 

parties  taking  negotiable  paper  with  evidenci.-  of  inuUt  Jiiles  on 

face,  affected  by  the  fraud i.  100 

but  bond  tide  iiolders  often  protected,  even  wlien  fraud  in  issuing 

negotiable  paper i.  401 

boim  Jiile  purchasers  of  improvidently  issued  railway  bends  pro- 
tected      i.  405 

railway  certificates  for  stock,  though  assignable,  are  not  strictly 

negotiable  to  shut  ou*i  prior  ecpiilies i.  40G 

tliose  only  are  liable  on  negotiable  paper  whose  names  ap[iear 

on  it i.  573 

HILLS  OF  LADIXd.     (See  Snir-M.\sTi;i{s.) 

ship-masters  fraudulently  signing  for  goods  not  received    .     .     .    ii.  1-74 

(See  liAM.WAY    FliKKillT    llECKIl'TS.) 

shipper  has  a  lien  on  ship  under  bill  of  lading  of  charterer  as 

owner  y^ro //(?f  vice i.  291 

vendee's  dealing  with  bill  of  lading,  so  as  to  put  an  end  to  the 
slu/)j)af/e  ill  ^ni/iS(Vi/,  equivalent  to  acceptance  and  actual  receipt 

to  satisfy  the  Statute  of  Frautls ii.  385 

BILLS  OF  LADIN'C;  AC  T.     (See  Factous'  Acts.) 

Assignment  of  bill  of  lading  as  pledge  does  not  pass  "  the  prop- 
erty in  the  goods  "so  as  to  make  pledgee  liable  for  freigl  t 
under  the  act i.  103 

under  the  act,  the  bill  of  lading  is  conclusive  against  the  party 

signing  it ii.  12 

aflirmat ion  of  common  law ii.  43 

BILLS  OF  SALES  At  TS. 

in  England,  affect  assignments  by  husband  to  wife  for  her  sepa- 
rate use,  and  have  to  be  registered i.  207 

when  change  of  title  of  chattels  without  change  of  possession, 

registration  is  recpiired i.  207 

as  to  fixtures  under  these  acts ii.  242-247 

(See  FixTUUKS.) 
r.OOK  ACCOUNT.     (See  iNDEHiTATtrs  Assrsii'siT.) 
r.OlTO.MRY   BOND.     (See  Evidenck;  Likn;  Suip-Maptf.hs  ) 

where  bottonu'y  bonds  are  executed  by  master  of  foreign  ship  for 
repairs  as  agent  of  necessity,  the  law  of  the  place  where  the 
ship  belongs  governs  the  owner's  liability i.  275 

fact  alone  of  master  being  owner  does  not  justify  implied  hy- 

potiiecation i.  280 

bottomry  bond  not  invalidated  by  transactions  between  owner 
and  mortgagee,  as  to  illegal  voyage;  lender  has  only  to  look  to 
facts  justifying  the  loan  from  ship's  necessities i.  284 
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[RefiTPiicos  arc  to  both  text  and  notes.] 
BOTTOMRY   BO'SD  —  {Continued). 

suit  for  necessaries  not  sustuiiiablo  in  England  in  County  Court, 
wliere  furnislicd  on   bottomry  bond,  nor  in  Admiralty  where 

cause  traust'erreil  from  County  Court i.  285 

bottomry  bond  not  sustainable  wliero  owner  can  be  reasonably 
communieatod  witii,  and  insolvency  of  owner  does  not  excuse, 

as  communication  may  then  be  with  his  assignee i.  2S,") 

what  the  necessity  is  that  will  justify  hypothecation      ....       i.  L'8(i 
by  hypotliecation  of  freiijlit  only  unpaid  freight  can  be  recovered, 

not  that  which  was  paid  in  advance i.  280,2^7 

necessary  expenditures  for  foreign  vessel  take  priority  even  over 

bottomry  bond  previously  given i.  288,  28) 

what  are  necessaries  to  vessel  in  distress  to  sustain  bottomry 

bond i.  203 

BUOKKHS.     (See  Pkincu-ai.  and  Aoicxt.) 

BUllDEX   OF    I'KOOF.      (See    Eviuknck  ;    Married   Womkn  ; 

I'liKSl'Ml'TION.) 

CARUIEUS'   CONTRACTS.    (See  Railway  Contracts;   Rail- 
way FUKIUIIT   Rkckii'ts.) 
bills  of  lading  signed  by  ship-master  or  freight  agent  for  goods 

not  receiveil ii-  1-71 

carriers'  contracts  for  through  carriage  of  goods ii.  75-215 

COMPANIES'  ACTS.     (See  English  Companiics'  Acts.) 
CONDITIONAL   GIFT.     (See  (In  i ^ 

CONSIDERATION.      (See  Frauds,  Statute  of;    Xote  or 
IMemorandum.) 

what  is  a  legal i.  ;)2 

when  none,  the  transaction  is  a  gift i.  oo 

aud,  when  by  parol,  when  not  a  trust,  gift  cannot  be  enforced 

where  remaining  executory i.  :);] 

where  total  failure  of,  money  had  and  received  lies  for  money  paid        i.  i'S 

li:    iitic's  contract  will  be  set  aside  for  want  of i.  112 

contracts  of  jnirties  under  disabilities  usually  not  rescindable  for 
return  of  property  without  return  of  consideration.  (See  In- 
fant; Insanity) i.  llil 

where  consideration   originally  beneficial,   subsequent  promise 

binding i.  211 

married  women's  promises  after  coverture  held  binding  for  con- 
sideration received  when  covtrt i.  211 

contract  to  pay  for  spurious  shares  of  stock,  being  without  con- 
sideration, cannot  be  enforced i.  •jUI 

inadequacy  of  consideration  is  an  important  element  in  sales  be- 
tween parties  in  a  (jiuisi  fiduciary  relation i-  155 

one's  own  promissory  note  in  part  payment  considered  sufficient 
to  take  the  case  out  of  the  Statute  of  Frauds  when  the  note  is 

the  consideration  agreed  on ii.  270 

consideration  in  negotiable  paper  is  implied ii.  27ti 

CONSIGNEES.     (See  Factor's  Acr.s;  Principal  and  Agent.) 

rights  as  between  ship  and  consignees  of  cargo i.  G^IO,  (i'U 

as  to  payment  of  freight i.  631 

where  goods  are  owned  by  shipper,  consignees  as  again.st  him  have 
only  the  right  to  receive  the  goods  at  place  indicated  tliere- 
for i.  L!:J1,  032 
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[Ui'foroncus  arc  tu  both  tuxt  uuJ  uotcs.] 

CONSIGNEES— (ro»i/oi»/f(/). 

whore  the  shii^jier  is  an  a,u;oiit  merely,  the  rule  is  otherwise     .     ,       i,  CilV2 
what  is  a  siitlicieiit  delivery  of  the  ::;oo(ls  to  the  oonsigiices       .    i.  (ui'2,  (j'V.i 
contract  conteini)lates  a  trauator  into  their  power  ami  possession, 
ami  master's  neglect  of  his  duty  causing  eonliscation  of  goods 

renders  ship  liai)lo i.  633,  034 

remedy  of  consignee  against  ship  for  non-delivery  of  goods  .  .  i.  031 
and  liability  of  consignee  to  sliip  for  not  removing  goDils  .  .  .  i.  031 
action  by  consignor  against  consignee  for  good>  sold,  suspended 

while  latter's  unmatured  acceptances  therefor  are  onlstanding      i.  03t 
where  freight  not  paid  on  goods  on  being  didy  landed  and  sep- 
arated  after  notice  to  con.-ignee  ship  may  store  tiiem  and  re- 
tain Ii  ;n  for  freigiit  and  charges i.  035 

undertaking  of  consignees  to  third  parties  to  accept  drafts  for 
proceeds  of  sliipnu'nt,  treated  as  eipiivalent  to  acceptance,  and 
lield  liable  notwitiistanding  payment  to  shipiicrs    .     .     .     .    i.  63o,  630 
CONTRACT.     (See  AcrioN;  Disauimtv  ;  FuAro;  Infants;   In- 
sanity ;   Maukiki)    Woaik.n  ;    Mi.asluk    ok    Da.magks  ; 
PiiiNcirAL  AM)  A(ii:Nr;   Sai.k.) 

sale  is  a,  and  contains  ail  its  ingredients i.  G,  7 

intention  of  parties,  or  their  nuitual  assent,  to  govern  in  construc- 
tion of i.  7 

price  agreed  on  in  contract  governs  even  though  the  action  be  in 

iii(h'hi!iilu!<  assumpsit i.  13 

ingredients  of  th(!  contract  of  .sale i.  32 

parties  under  disal)ility i.  109 

in  Kngland.  infant's  contracts  for  goods  not  necessaries  void,  and 

cannot  be  ratified i.  110 

lunatic's  contract  set  aside  where  knowledge  of  insanity  in  other 

party  and  fraudulent  advantage.     (.See  iNSANirv.)     ....       i.  138 
adjudication  of  insanity  li.Ki's  legal  s/dlus  of  lunatic  a.s  to  incapa- 
city to  contract i.  138 

contract  with  person  of  weak  mind  will  sometimes  be  avoided  in 

equity i.  139 

but  not  where  made  with  iimocent  party  unless  the  status  quo  can 

be  restored i.  139 

executed  contracts  between  limatic  and  innocent  party  have  been 

frequently  sustained i.  130,  IK) 

contract  may  be  iinplicil.  as  for  necessaries,  with  infant,  drunk- 
ard, or  lunatic,  aitliongli  no  agreeing  mind i.  143 

Parsons'  view  that  there  can  be  no  contract  insuchcas(>.  \insound  i.  113 
though  the  express  contracts  of  lunatic  may  be  avoided,  tlicse 

implied  in  law.  as  for  wife's  necessaries,  cannot i.  113 

where  party  capable  of  attention  and  application,  weakness  of 

mind  and  forgetfulness  not  suiricient  to  iuvaiid:ite  contract  .  i.  Ill 
as  to  contracts  by  drunkards.  (See  DurNKKNiN'Kss.)  .  .  .  i.  M0-M8 
married  women  at  common  law  incapable  of  making  contract  i.  149,  198 
Ofif/ntf/ntio  mentium  not  required  in  implied  contracts  ....  i.  159 
at  common  law  there  can  be  no  valid  contract  between  husband 

and  wife 1.  230 

but  by  many  of  the  Married  Women's  Acts  there  may  be  .      i.  229  el  seq. 

(.See  Mauiueo  Wo.mkn.) 
a  maritime  lien  does  not  arise  in  a  contract  to  build  a  ship,  nor 
in  contract  for  materials  therefor i.  287 
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[lU'furvucuH  uru  Intth  In  text  iiml  notes.] 
CONTllACT  -  {Continuvd). 

coinpcLciit,  within  liinil.s  iiatned,  for  the  Stiitoa'  legislatures  to 
oruiilc'  lions  iiniler  siicii  coiitnicts 

coiitriu;t  of  ii  c'()r|i(iriiti()ii  in  violation  of  laws  of  a  Stato  will  not 
1)(!  cnforc't'd  in  tlio  coiiits  of  tlic  Stati' 

wlicrc  parlies  contract  to  do  work  snlijfct  to  approval  of  superin- 
tendent, snb-contraclors  who  peiforni  tlieir  contract,  aio  not 
alfi'cted  liy  Ids  disappioval 

corporation  contracts,  as  to  s(!al.     (Sc(!  Coiti'oitAi'ioNs.)     .     .    i. 

for  want  of  privity  of  contract,  lioldcr  of  liond  has  no  action  in 
Ids  own  naini!  against  ono  coni[)any  which  has  agreed  witii  an- 
otlier  company  to  pay  its  bonds 

chartenM-  of  shii>  liable  on  his  contract  to  furnish  cargo  at  foreign 
j)()rt,  though  lu'cveuted  from  doing  so  by  accident,  disease,  or 
inevitable  necessity 

but  where  contract  rendered  unlawful  by  the  government  of  the 

home  jiort,  the  contract  is  dissolved 

CONTRACT   r.Y    LKTI'KR.     (See  Ali-otmlnt  ok  Siiauks.) 
CONVERSION.     (See  TitovKit  ) 

CORl'OIlATiOX.  (See  Diukctous;  Knomsii  Companik.s'  Acts; 
KsToi'i'icL  ;  FiiAri) ;  Incoki'oua  ri:i>  Cdmi'amks  in  ttik 
UMTia)  Statks  ;  .Mr.NicirAi.  Coiu-ouatiun  Transac- 
tions ;  Stockiioi.dkus.) 

purchases  made  by,  cannot  be  impeached,  where  no  unfairness  or 
fraud,  by  tlu)se  wiio  at  the  time  were  majority  of  directors 

contract  of  corporation  made  in  violation  of  law  of  a  State  will 
not  be  enforced  in  the  courts  of  the  State 

where  comnnttee  of  managiunent  of  company  contract  as  agents 
for  and  in  name  of  com]iany,  and  latter  ratify,  and  con- 
tract executed  between  principals,  princii)als,  not  agents,  are 
liable \     .     .     . 

where  corporation  prohibited  from  dealing  in  real  estate,  but  al- 
1o\,;m1  to  make  loans  of  money  on  personal  security,  mortgage 
to  third  party  for  loan  sustained 

decision  doubtful,  though  sustained  by  other  cases 

old  doctrine  that  corporation  cannot  contract  without  seal  now 
broken  into 

now  bound  by  parol  executed  coiitracts  for  necessary  goods  and 
works 

distinction  sometimes  taken  between  executed  and  executory 
contracts 

but  generally  held  now  that  contracts  for  general  or  incidental 
purposes  valid  though  by  parol i. 

may  ratify  and  adopt  without  seal  unauthorized  acts  by  otlicer  of 
company 

where  action  lies  and  where  it  does  not  lie  against  company  for 
fraud  of  its  agents i. 

purchasers  of  property  promoting  the  formation  of  a  company  for 
its  management  occupy  a  fiduciary  relation,  and  nmst  make 
disclosure  of  facts  as  to  purchase 

where  shares  are  sold,  they  carry  with  them  the  dividends  de- 
clared after  the  purchase i. 

usage  of  the  Stock  Exchange  binds  members  of  it     .     .     .     .    i. 
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conPORATiox  — (r 


'0 


[iromoti'ia  foinpiiny  liaMc!  to  return  socrct  profits  mailo  by 
tluiiii,  iiii<U'r  collii.sivu  (Mrcuiiistaiicos,  even  witiimit  n'scinsiiMi 
of  ('onlract 

party  Imyin.i;  bumls  <•!"  ftucij^ii  corporation  taki's  tln'in  sulijccl  to 
ilisaliilitirs  attacliiiii;  to  (iii'iii  al  tlic  lioinc  of  tiic  «'oi|ii)riitii>ii   . 

not  li'i,Mslatioii  impiiiriim  olili'^alioii  of  contrai'tH,  to  pass  auls  rt;- 
iatiiij;  to  iiisoivi'iil  oonipaiiics  in  tlwi  spirit  of  lianknipt  laws 

powiTs  of  curporalicM  ai'c  such  as  iiiferii'd  by  act  of  iiicorpoia- 


lloM 


ami 


iii'('i'ss;u'V  iin 


lilii'd  1 


xnviM's 


n( 


)  iiiiplii'ij  |>n\v'.'r  to  change  prescribed  capital,  and  any  such  in- 


cri'a>i(!  of  stock  void 


contract  to  pay  for  spurious  shares,  bciny;  without  considrrat 


on, 


cannot  be  cnfurccd 


acrpiii'sci'iicc  i;ives  no  validity  to  issue  of  stock  bi'yniid  limil  of 
(•or[>oration 


payinont  of  calls  on  unanliiori/.cd  stock  not  set  off  in  bankruptcy 
for  calls  on  stock  authori/iid 

in  Kiii^land.  held  lliiit  au'rccincnt  between  company  and  stock- 
holders  for  exoniption  from  assessments  on  stock  valid  . 

but.  <7»(/nr,  in  this  countrv  as  rejiards  (Mcililors 


when  company  ne<^Iccls  to  make  cull  the  court  may  make  it   .    i.  ;5!) 
Statute  of  I, imitations  only  Mins  from  date  of  order  <d'  court  . 
stock  sold  by  broker  to  president  of  baidv,  not  authorized  to  buy 
stock,  seller  not  kiiowiin'  to  whom  sold,  and  without  fraiul, 


passes  Irom  s( 


Her 


30 


stockholder  cannot  be  released  from  his  liability  to  pay  for  his 


stock,  as  the  stock  is  a  trust  for  creditors 


i.  12 


.  .308 
.  '.iSi) 
.  :)87 
.  3!H) 
.  3f)l 

.  ;5!)i 

.  3!»l 

.  391 

.  3!)  I 

.  3!»1 

.  :ii»J 

.  3:fJ 

,  30:) 


COUPONS, 


,428 


remain  negotiable  though  detached  from  l>on<ls.  and  being  pay- 
able to  bearer,  are  not  affected  by  disabilities  of  holdci-  of 
bonds i.  388 

so  are  negotiable,  though  not  iiiaile  piiyabK;  to  order  or  bearer, 


but  merely  ''on  this  coupon 


Statutes  of  I/imilalion  run  from  their  due  dale 
CKOSS-ACTIOX. 


i.  380 
i.  30.") 


light  to  bring , 

bad  case  on  the  subject  in  Supreme  Court  of  Canada      .... 
(t'sro.M    oil    USAtJE.       (See  Cuiti'ui!,\Tiu.\,   I'uincii'ai.    and 


i.  r.si 

i.  r)8l 


AOI-.NT.) 


i.  527,  E-'S.  5.")7-.")UU 


rules  governing 

DAMAtiHS.      (See  :\Ii;,\sri:K  or   Damagks.) 

l)i:\F    AND    DI'MI?.      (.See   li-iors.) 

ItKCFdT.      (See  FuAtn.) 

HKFIXITIOXS.      (See  Daitmknt;    Gift,   TiiADi:  ) 

of  sale  contradictoiy.  but  the  better  detlnitions  are  that  sales  and 

barter  or  exchange  are  in  legal  effect  the  same 

Blackstoue,  Noy's  Maxims,  and  Chilty  on  CVuitr.icts  are  to  this 

effect,  — ijuid  jtrn  (jiio  reijuired .     .     .     . 

Kent  also  defines  sale  as  transfer  of  property  for  valuable  con- 
sideration   

by  civil    law,  in    time  of  Ju.stinian,  money  consideration  was 
necessary    


i.  1 
i.  1 
i.  2 
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[lU'riniiii'i'it  ikru  to  butli  ti'xt  auil  uotei.] 

DKFINITIOXS— (r«/,^/,,/M/). 

but  by  cuiijiiion  law  any  coiiHiileration  of  value  is  suffioient  to 
coiiHl.itiilo  ii  siilu 

Ulackhmii  iiiid  ("ampbell  aj^roo  with  this  vinw 

VV.  \V,  Story  ticutH  tlie  oousideratioii  for  a  salo  as  being  for  a 
juice,  I.  »'.,  in  money 

but  tiie  authorities  he  cites  do  not  sustain  hiiu 

I'ar.-ons  defini's  sale  !is  an  i'X<lianj,a'  for  money     ...... 

authorily  {'i  Salk.  loT)  cited  for  this  does  not  sustain  it,  but 
shows  tinit  a  barter  is  really  two  sales 

Addison  has  same  view  as  Parj^ons,  but  tlio  civil  law  atdhority 
(I'othiei)  he  cites  shows,  as  in  Salkeld,  that  an  exithanne  or 
barter  is  rcjally  two  sales 

other  aiitliurilies  show  tii.:t  barter  an<l  sale  are  in  elTect  (he  saini;    i. 

resulting,'  from  barter  being  two  sales,  all  the  ingredients  of  a  salo 
api'ly  to  each 

lienjamin's  delinition  that  a  sale  is  for  a  price  in  money  paid  or 
promised  not  a  good  one 

the  ciimmon-law  authorities,  such  as  Noy's  Maxims,  and  Shep. 
Touch,  do  not  sustain  him 

Campbell's  definition,  and  those  of  Kent  and  I'dackburn,  that  a 
sale  is  a  mutu.il  conlracl  for  the  transfer,  etc.,  for  a  considera- 
tion in  value,  less  open  to  criticism 

critiitistn  of  delinition  of  sale  by  liigelow,  (".J 

strictly  defining  a  sale  as  being  a  transfer  of  title  to  property  for 
money  would  exchnle  from  sales  about  ninety  live  jicr  cent,  of 
all  the  usual  sales  made 

BigeloM,  .1.,  considers  the  distinction  as  one  rather  of  shadow 
than  of  substance i. 

the  same  general  rules  of  law  are  equally  applicable  to  botl.   . 

a  sale  inijxirts  a  (jitid  pro  quo,  in  some  way  or  other,  eiiu.ing  to 
the  benelit  of  the  seller 

where  there  is  an  agieed  price,  the  transaction  is  a  salo      .     .     . 

an  agreement  to  transfer  the  absolute  property  in  goods  for  a  bill 
of  exchange  is  a  salo 

price  is  the  e'luivalent  or  compensation,  in  whatever  form  re- 
ceivi'd,  for  property  sold 

definition  from  case  in  '6  Salk.  lo?,  that  an  exchange  is  a  double 
sale,  sustained 

where  goods  are  delivered  upon  a  contract  for  a  valuable  consid- 
eration, whether  in  money  or  money's  worth,  then  the  property 
passes  :  it  is  a  sale  and  not  a  bailment i. 

contract  defined 

gifts  defined.     (See  (Jift.) 

Roper's  delhution  of  gifts  mortis  causa  disapproved  by  Gibson, 
C.  J 


i.  2 

i.  -J 

i.  ;$ 

i.  1 

i.  :! 

i,  :i 


,  5.  It! 
i.  1 
i.  ."i 


1.  ■.),  t; 


i.  (i 
i.  ti 


II 

10 

i.  11 
i.  M 

i.  17 

1(1 


19 


'(;.  '.'7 


Gibson,  r.  J. 's  own  definition  not  perfect   .... 

another  stated  as  Ix-tter . 

definitions  of.  by  Hracton  and  Bacon 

by  Lord  Eldon,  aiul  by  liurns 

further  definitions,  by  Justinian,  Shaw,  C.  J.,  etc.  . 
gifts  inler  viros  may  bo  either  absolute  or  conditional 
unsound  definition  of  gifts  inter  vivos  quoted    .     .     . 
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[RoriTviicvii  ur«  to  both  teit  uuj  notoi.] 

DEFINITIONS  — (r«/,//„,/r</). 

biiilmeiits  (|cfiiif<l.     (Sen  Haii.mkxt.) i.  OJ 

tlcliiiition  111'  inl'iiiil'.s  iiecif.H.siirifs.     (Sec  Inkaxt.) i.  ilo 

dffiintioiis  of  iiiMiiiiity  cohsiikMi'd,     (Seo  Ixsa.mty.)     .     .     .     i.  I ;'»''- loS 

idiiitH,  as  (Icfiiicil  l)v  Cuktj  iuul  Ilncoii i.  11') 

Coke's  ileliiiilioii  ot'  (Iruiikeiuiess i.  1  Iti 

(li'fiiiitioii  of  llie  lu'uessity  wliieli  jiistilies  liypollieeatidii     .     .     .       i.  I'^ti 
DEMVKliV.      (See  Actual  Kkckut;    Eahnksi  ok  Vwii   1'ay- 

mknt;  (iiiT.) 
DIIIIOCTOUS  or  CO.Mr.VNIES.     (See  Incohi-ouatku  Comi-aniks 
IN  TiiK  I'mtku  States;  Stockiioi.dkks.) 
tlio  liiw  will  ii'lime  a'jiiinst  tlieir  li'aiisiictioiis  in  tie  irowii  behalf 

wluMi  tlit-y  act  as  the  a;;(,'iits  of  otliers  as  siicli  direetors  ...        i.  291 
they  eamiot  as  agents  or  trustees  enter  into  contracts,  and  tlieii 

jjarticiiiate  in  henellt  of  (lontracts  niad<!  with  tiieniselves      .     .        i.  "JOl 
lienci;  arnvMuenieiits  of  directors  to  or}j;aiii/e  new  eoini>anies  to 

secure  undue  advanta^'i;  to  tiieniselves  are  unlawful  devices, 

suhjeet  to  beiiij,' set  aside i.  :291."J0j 

but  where  [lowcr  to  iHsatlirtn  acts,  it  should  be  iluly  acted  on,  or 

delay  may  anioiint  to  ratiticalion i.  iM).') 

directors  have  extensive  [>owers  when  actiiii;  legitimately  ...  j.  'J'M 
but  cannot  o|ieratu  in  company's  bonds  or  in  [mrchase  of  coni- 

pany's  liabilities,  as  stockholders  may  ilo i.  1*00 

rijjhts  of  both  creditors  and  stockholders  will  be  pr  lected  against 

sucli  transactions i.  20^ 

but  fair  transactions  by  president  or  diroctnrs  in   purcliase  of 

company's  liabilities,  or  ill  tlealing  wilii  eomiiany,  liave  been 

sustained i.  207 

directors  caniK>t  jirefer  di'l)ts  due  tlicni  by  insolvent  company  .  i.  207 
may  prefer  a  debt,  but  not  one  in  whicii  they  are  themselves 

interested i.  207 

directors  may  ratify  sale  of  stock  made  by  president  and  cashier 

to  themselves i.  207 

and,  on  sucli   ratification,  president  and  casliier  are  estopped 

from  deiiyinsf  legality  of  sale,  or  claiming  that  it  was  merely 

colorable  for  illegal  pur|iose i.  297 

directors,  as  agents  of  the  company,  are  responsible  to  it  for  of- 
ficial misconduct  and  fraud,  and  not  to  individual  stockholders 

by  action i.  297 

dii'cctor  may  maintain  action  against  company  for  their  use  of 

Ids  patent,  wilbout  agreement  with  him i.  20S 

and  for  service;!  rendered  by  him  outside  of  his  duty  as  director  i.  208 
but  cannot  him-iclf  act  as  director  in  lixing  value  thereof  ...  i.  -JOS 
tliose  who  at  lime  svere  majority  of  ilirectors  cannot  impeach  jnir- 

chase  by  corporation,  where  no  nnfairiiess  or  fraud    ....       i.  29S 
note  for  loan  by  one  of  the  directors  sustained,  where  tlio  other 

three  directors  voted  for  it.  and  no  fraud i.  298 

but  contract  with  director  held  invalid,  where  he  and  one  other 

director  only  voted  for  it.  there  being  three  directors;  valitlity 

must  be  established  cuitsidt>  of  bis  own  vote i.  208 

dir.'ctors  are  trustees  of  the  stockholders,  the  relation  between 

them  being  that  of  trustees  and  cruiiiis  ijnr  tnnit i.  298 

only  liable  as  between  themselves  and  stockholders  wliere  guilty 

of  negligence  or  fraud i.  298 


'"      ^*i 


•J'M) 


70-4  ANALYTICAL   INDEX. 

[Kcfentiro"  ire  'o  both  text  and  notes,] 
l)II?i:CT()RS   OF    CO^lVAlAKS—iConliintcl). 

piiichases  by  directors,  a?,  trustees  uf  stockholders,  may  bo  set 

asido!  at  will  of  beneficiaries i.  200 

and  sali'.s  of  corporate  pro[>urty  are  set  aside  wiicre  directors  are 

interested  therein i.  '2'M 

but  where  entirely  void  of  fiaiid,  directors' purchase  may  be  rati- 
fied by  stockholders i. 

majority  of  stockholders  can  ratify i. 

diri-'ctors,  as  to  ratificiition.  r/Kdsi  trustees  only i. 

iuisLake  iu  cases  which  hold  otherwise i.,200, 

directors,  in  heir  capacity  as  stockiiolders,  arc  not  even  fjuasi 
trustees      .     .  i. 

as  regards  necessary  good  faitii  of  directors,  their  position  very 
much  that  of  trustees i. 

directors  held  not  liable  to  creditors  or  stoclcholders  for  deprecia- 
tion of  stock  from  misconduct i. 

contract  between  railway  ciiuipany  and  construction  companv  set 
aside,  some  of  the  directors  of  the  former  being  members  of 
the  latte.- 

directors'  duty  to  act  against  third  parties  in  pi'otection  of  cor- 
poration rights 

individual  stockholder  cannot  so  act  unless  by  grossly  culpable 
conduct  of  (Ui'ect(jrs  ill  not  acting 

president's  ]iurc!iase  from  directors  of  bond  of  company  for  full 
value  and  for  benefit  of  couiiKiny.  sustained 

and  so  as  to  bond  and  mortgage  to  direetoi's.  authorized  by  stock- 
Jiold.M's,  for  nectissarv  K)aii  to  company i.  oOo, 

purchase  rf  stock  by  directors,  d.'posited  with  company  as  secur- 
ity, witii  power  of  sale,  sustained,  depositor,  in  effect,  acquies- 
cing   i,  0(1 1 

purchase  by  director  of  corporation  ]iroperty,  at  fair  and  open 
sale  and  for  reasonable  pri'-e,  under  mo.  *gage  tv)  secure  debt 
to  hitn,  sustaineii 

even  wii.M-e  sale  resulted  bene  flcialiy  to  purchasing  directors,  other 
Stockholders  not  willing  to  advauce  or  lam  risk 

director  may  vote  as  stockhohler,  allinning  litimi  fiJfi  contract 
madi'  between  him  and  company,  and  such  contract  ratified  by 
stockiiolders  is  goi>d,  —  P.  C,  of  luig,  reversing  in'.aninious  but 
utterly  unsound  decision  of  S,  C  of  t'an i.  30i!- 

fair  transae.ions  between  director:;  and  company  often  sustained      i. 

I'.i'y  are  bound  to  disregard  tlieir  own  private  iiileiests  mi  dis- 
charging tlieir  duty  to  the  company i 

and  have  no  right  to  aciiiiire  an  iuteri'st  advi-rse  to  tlieir  duty     .       i 

wluM'e  dir(?ctor  sells  his  projierly  fo  company  williniit  disckL-^iiig 
liis  ownership,  company,  on  obtaining  knowledgf^,  cm  repu- 
diate till'  ooiitiact.  but  if  thi'y  elect  fo  a'lirm  it.  they  can  tlo  so, 
and  cannot  I't  cover  profit  made  by  fhe  director  on  tin  sale  .   i.  30S-31U 

but  if  director  fail  to  disclose  his  interest,  the  company,  on  dis- 
covei'v,  can  rescind  ,«a!e,  and  if  rescission  is  iin[)ossible,  they 
can  recover  sijcret  j>rolit  made  by  him i.  ^U'l 

duties  and  liabilities  of  directors  in  issuing  a  prospectus      .     .   i.  :jl- 

they  must  equally  avoid  the  sniiprrssii)  rcri  piid  tlie  sii^frji-stli) j'.rii, 
and  the  injury  must  be  the  direct  result  of  representation  in- 
tended to  be  acted  ou i  310 
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[Referenoea  are  to  both  text  nnj  notes.] 

DIRECTORS   OF   CO^lVA'SlE^j— (Coniimml). 

directors'  iiiiiiriulence  will  not  make  them  personally  liable,  un- 

\piiR  hti^oiiuViw^  to  rrassii  Hi'f/lli/aiilin i    .'!!'! 

paiticiilarly  when  acts  they  ;ire  iuith(>rized  to  do  are  imprudent  .       i.  :;17 
but  tliny  have  been  iield  liable  when  buying  shares  of  their  own 
company  for  speculative  purposes   against  pi'oliibition  in  the 

company's  articles  of  assoi  iation i.  :',\7 

directors  acting  as  a  board  -md  as  agents  of  the  company  ful?y 
considered.     (See  Ixcoupouatki)  (Jumt.v.mks  in  mik  LMri:i> 

Statics.) i.  :\7'> -'■'<"'■> 

directors  of  bank  held  liable  as  trustees  for  bank  for  profits  on 

tlu!  bank's  shares  sold  by  the  directors i.  1(>_' 

DISABILITY  TO  CONTRaViT.     (See   Dicunkahhs  :  FintrTA.iY 
Rki.ations;  fitAUDiANri;  Infants;  IvLNATICs  ;  MAintii;;) 

WuM.'CN  ;    TliUSTKKS  ) 

parties  .inder,  affecting  thtnr  contracts i.  100 

DIVIDKXDS.     (See  ('f)Ki'(.i!ATn)x.) 
DONATIO   .MORTIS   CAUSA.     (See  Guts.) 
DRl'NKEN'XKSS. 

definition  of,  by  Coke i.  Ill 

drunkenness,  ag'jrraviition  as  to  criminal  act i.  Ibi 

but  one  drunk,  contracting  with  another    takmg  advantage  of 

this,  contract  will  )iot  be  enforced i.  llli 

total  drimkcnncss  a  defence  to  action  on  contr:ict       .....       i.   1  Jii 

'Irunkard  iiabh'  for  necessaries i.  lli! 

contract  voidiblo  antl  not  void,  and  tiierefore  can  be  ratified  by 

him i.  1  bi 

drunkenness  good    jilea   to   action   on    endorsouiein    niafle  with 

knowledge  o'  holder  of  negotiable  paper i.  1 17 

courts  of  eijuity  grant  relief  against  contr.icts  by  drunkards  on 

ground  of  fraud i.  1 17 

druidcci'iiess,  to  cause  contract  to  be  avoided,  must  lie  such  as  to 

cause  de]trivation  of  reason i.  1  IS 

EARNHST   OR    PART    I'AVMKN'T.     (See  HAirnn.) 

ill  an  exchange  uf  a  chattel  and  mnney  for  another  chattel,  the 

delivery  of  the  one  chattel  as  earnest  or  pari   payment  takes 

the  case  oui  of  the  statute ii,  *2f>^ 

aii<l  .IS  exchiinges  of  chattels  are  within  the  statute,  th"  payment 

of  earnest  will  take  the  case  out  df  tiie  statuti' ij.  :27l' 

goods  as  well  as  mou.n'  may  be  givmi  in  earnest  or  p:irt  {payment 

to  bind  t!ie  bargain ii,  07.-, 

giving '*  something  "  implies  (his 'i. '_'7.') 

the  merest  trill-  has  been  held  suHicjent.  as  a  shilling  or  a  balf 

penny ii.  ■_'7.") 

but  it  is  not  sullicieut  for  the  vendor's  servant  to  draw  a  shillii; ; 

across  the  vendee's  hand  and  return  it  to  his  own  pocket     .     .      ii.  'J7.'i 

this  not  good  either  by  custom  or  under  the  statute ii.  L'7.'' 

the  act  of  giving  must  bi;  by  the  veiidei' ii.  ■J7-"> 

use  of  sacks  for  sacking  corn  iield  sullicient     ....  .     .      ii.  •J7.") 

anything  of  value  agreed  on  as  payment  will  bo  deemed  sui"cient      ii.  "JT.'" 

paymenr  in  articles  of  pi-operty  often  held  good ii.  L'7").  ■-'70 

giving  viiluable   information  has  been  held  as  good  as  a  cash 

payment ii.  270 

VOL    n.  4r> 
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[Keferenrce  arc  to  both  text  and  notes.] 

EARNEST  OR  PART  PAYMENT— (fon/mu^r/). 

^■"""oiie's  own  proniis.soiy  note  considered  .suflkieiit  wliere  that  is  tlie 

consideration  iicfreed  on ii.  ;_)7(; 

under  tlie  New  York  statnte  "  tilings  in  action  "  being  subjects 

of  sale,  tlifir  delivery  .should  take  th'!  case  out  of  the  .statute   .      ii.  •JTU 

doubted  in  Indiana  case  if  one'.s  own  note  i.s  snilieient  jiayment 

under  the  statute,  but  doubt  considered  not  well  founded    .     .      ij.  •j~i] 

paying  money  does  not  take  the  sale  of  land  out  of  the  statute, 

and  the  money  is  recoverable  back  a<jain ii.  -JTO 

giving  a  promi.'^sory  note  on  a  gambling  contract  does  not  legalize 

an  invalid  contnict ij.  :270,  l'77 

but  it  is  good  as  a  conditional  paymciit  evcui  where,  a<s  in  New 
York,  the  payment  has  to  be  nnide  "  at  tlie  time  "  of  tiie  mak- 
ing of  the  contract  ii.  "277 

•"""^how  far  a  bill  or  note  is  payment,  absolute  or  conditional       .   ii,  :277,  2''.) 

sliown  thai  the  jiayment  of  one's  own  promissory  note  or  that 

of  another  satisfies  the  statute ij   •J7f) 

-——-payment  of  a  prior  debt  due  is  not  a  payment  on  a  new  sale  to 

take  it  out  of  the  statute ii.  27!) 

•••—•return  of  duties  part  of  price,  and  the  delivery  of  the  goods  takes 

the  casi' out  of  the  statute ii.  279,  Js(i 

Benjamin's  distinction  between  earnest  and  part  payment  in- 
tangible       ii.  '_>70-28ii 

the  earnest-money  given  is  a  jiart  j  riyment ii.  L't"!) 

•swBwhere  a  sum  for  forfeiture  only  is   not  part  payment,  it  is  there- 
fore not  earnest,  as  earnest  is  part  payment ii.  'J8il 

us'ip.lly  under  the  old  English  practice,  prior  to  the  statute,  that 
wiiich  w.<s  given  a',  tiie  time  of  sale  was  called  earnest,  but  it 
was  a  ]iart  payment,  and  is  deductible  from  the  gross  amount 
of  the  pi::.'liase-money ii.  "J'^O.  'Jsj 

earnest  and  part  payment  considered  the  same  before  the  statute      ii.  281 

the  civil    law,   from   which    it  was   derived,   was   to   the   sanu^ 

effect ii.  2S2 

the  old  common-law  writers  sustain  the  same  doctrine  .     .     .    ii.  282, 28;5 

th(!  statute  is  little  mor"  than  an  affirmance  of  the  common  law  .      ii.  2S;! 

but  stune  of  the  peculiar  featinvs  connectiMl  with  it,  as  in  the 

civil  law,  were,  at  common  law,  attached  to  it ii.  2S3,  2SJ 

Blackstone  treats  delivery  of  part  of  goods  as  earnest,  as  he  treats 
part  payment  as  earnest ii.  261 

the  giving  of  earnest  or  jiart  payment  may  be  at  the  time  of  sale, 
or  at  any  reasonable  time  thereafter,  the  decisions  as  to  de- 
livery of  goods  as  earnest  being  ecpially  applicable  to  their 
part  payment ii.  2'^i.  2^5 

part  Jiayment  relates  back  to  the  time  of  tin!  making  of  the  con- 
tract, and  establishes  it  ii.  285 

but  it  must  lie  before  action  brought,  or  the  express  words  of  the 

statute  arr  contravoued ii.  28.'i,  2>i'i 

cases  named  under  analogous  chiuses  in  the  section  where  jiart 

performance  held  sufficient ii.  2'^(j, 2"'.') 

the  New  York  statute  renders  necessary  the  part  jiayment  "at 

the  time  "  of  making  the  contract ii.  280,28" 

utuhM-  this  act,  held  that  acceptance  and  receipt  of  tlie  goods  at  a 
aubsei^ueiit  time  is  suinuieut ii-  2S(j,  289 
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[References  are  to  both  text  and  notes.] 

EARNEST   OR   PART   V XY MENT— (Contmuc^l). 

the  Massiichusetts  court  in  effect  held  that  t!veii  under  the  New 
York  statute  a  [lart  payment  was  sufficient,  as  oidy  Um".  there 
was  a  contract  to  take  effect ii.  280,  200 

their  decision  considered  unsound ii.  290 

corrected  in  New  York  case,  exce[)t  when  at  the  time  of  the  pay- 
ment the  contract  is  re-made ii.  290 

held  there  that  subsequent  payment  of  itself  does  not  take  the 

ca.se  out  of  the  statute ii.  200,  291 

but  the  New  York  Court  of  Appeals  in  so  holding,  intimate  in 
effect  that  it  is  plausible  that  a  payment  at  any  lime  is  sulli- 
cient '. ii.  202.29;) 

this  questioned,  and  not  relicil  ou  in  the  decision      .     .     .     .    ii.  29;3,  294 

another  New  York  ease  holds  cxprcissly,  with  the  ^lassachusetts 
court,  and  in  diri'ct  cniilraventidn  of  the  statute,  tliat  "  tht- 
.su/Awr/we^^  payment  "  is  a  payment  "  at  the  time  "     .     .     .    ii.  204, 20.") 

but  this  untiMiable  decision  ^uhseijinnllii  reversed       .     .     .     .    ii.  29.3,  29(i 

and  where  all  the  terms  and  conditions  of  the  contract  are  fully 
understood  antl  agreed  on  at  the  time  of  the  jiayment,  then  the 
statutii  is  satisfied ii.  20t> 

where  this  was  wanting,  the  part  payment  was  held  insuffieient  ii.  29i!,  297 

but  where  this  is  done,  a  payment  by  eliet'k  is  snilieieiit     ...      ii.  298 

there  must  be  suthcient  to  show  a  contract  made  at  the  time  of 

payment ii.  298,  290 

Wisconsin  decisions  under  .similar  act  the  same  as  the  latest  X(!w 

York  decisions ii.  299-001 

later  Wisconsin  statute  seems  to  have  repealed  their  Statute  of 
Frauils,  and  this  was  in  effect  conceded  there,  but  Ii(?ld  otluM- 
wise  in  a  later  case .     .     .      ii.  :!(ll 

but  under  a  fair  construction  of  tlie  act  it  seems  to  liave  that 

effect ii    :5()1.  :)02 

under  the  usual  statutes  a  contract  invalid  wlieii  made  )  i  want 
of  part  payment  is  made  good  on  a  subsequent  part  payment, 
on  receipt  of  part  of  the  goods .     .      ii    :'i02 

where  a  variety  of  articles  are  purchased  at  ditTiuent  tiir;<>s.  and 
a  sub.sequent  pa'  nent  is  maile  on  the  whole  as  an  entire  con- 
tra<'t,  the  contri  c^  is  taken  out  of  the  statute  as  to  the  unde- 
livered part  t)f  tiu;  goods ii.  302,  30:J 

-where  goods  are  sold  at  ditfertMit  prices  so  as  to  be  but  one  eon- 
tract,  the  subsequent  payment  of  th(!  price  of  some  of  the  goods 
reiulers  the  whole  contract  good ii.  303 

but  there  must  lie  an  actual  payment:  if  in  goods.  lin^y  nmst  bo 
delivered;  if  a  claim  against  the  vendor,  it  must  be  extin- 
guished, —  not  left /n//tr/ ii.  30:5 

part  payment  in  goods  is  good  both  under  the  Statute  of  Fraud.s 

and  the  Statute  of  Limitatlon.s ii.  30l 

but  aa  the  payment  must  be  in  ca.sh.  or  an  equivalent,  an  agr(>e- 
nii'iit  to  excliange  claims,  without  cancelling  tlieni,  is  insutn- 
clent ii.  301 

anything  delivered  and  accepted  as  a  p.ayment  of  a  ilebt  is  sutFi- 

cient ii.  301 

a  payment  V)y  the  vendee  of  the  vendor's  debt  is  a  good  payment     ii.  301 

but  not  a  mere  promise  to  pay  it ii.  304 
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fRpferences  are  to  both  text  and  notes.] 

EARNEST   OR   PART   PAYMK'S'r ~  (Contin,w<l). 

nor  an  agreement  to  credit  an  uniount  due  the  vendee  unless  it 

be  credited  in  some  manner ii   ^iot 

where  personal  property  is  mortgaged,  and  sulisequetitiy  bought 
by  the  mortgagee,  an  agreement  to  credit  the  price  on  tiie  mort- 
gage is  not  a  jiayment ii.  :!i  ."i 

except  under  such  statutes  as  those  of  New  York  and  Wisconsin, 
tiie  suhseiiuent  crediting  of  an  indebtedness  takes  the  case  out 
of  the  statute ii.  ;l(i." 

but  not  under  tiiese  statutes,  except  where  the  subsequent  (inie 
is  virtually  at  the  time  of  the  contract ii. 

under  such  statutes,  tlieie  must  be  some  act  of  payment  of  a  con- 
clusive character  at  the  time  of  the  ci)ntviict 

-■■■where  tiie  extinguishment  of  a  debt  to  the  vendee  is  the  payment, 
a  memorandum  in  a  inemorandimi  book  is  not  enough    .     .  ii. 
— »— .an  agreement  that  tlio  vendor's  indebtedness  is  to  be  a  part  pay- 
ment does  not  satisfy  the  statute ii. 

there  nuist  be  the  proof  of  payment  and  not  of  an  agreement  to 

pay ii.  ^Jo-^ 

'*— but  wiiere  an  amount  due  the  vendee  was  treated  as  a  present 

payment,  extinguishing  the  debt,  it  was  lield  sudieient   ...      ii.  :iiis 
•— —  though  not  on  a  mere  agreement  that  a  prior  indebtedness  should 

be  allowed,  where  this  was  not  treated  as  an  actual  payment  .      ii.  :iii-> 
.riw-wH-an  agreement  in  writing  tliat  an  amount  shall  be  credited  is  not 

a  payment  until  actually  credited ii.  ;|ti> 

,>>—»  where  no  receipt  given  nor  entry  of  credit  the  statute  is  not  satis- 
fied   li.  :;<i:i 

note  payable  in  goods  held  sufficient,  although  not  given  until  after 

the  gooils  bougiit  were  destroye<l  by  tiiv ii.  mIi:i 

-""  '■the  act  of  payment  must  be  nuitual.  but  may  be  made  to  an  agent 

as  in  other  contracts ii. 

and  the  agent's  authority  m.'iy  be  •ihowM  as  in  other  cases  .     .     .      ii. 

where  a  contract  was  to  depend  on  the  election  of  the  vendee,  on 
his  making  a  deposit,  his  8ubse(|uent  making  the  deposit  a;.;  oed 
upon  was  held  to  take  tlie  case  out,  of  the  New  "\'oik  statute  ii.  ■W.). 

payment  for  a  si)e(Mtie  iiart  delivered  takes  tiie  case  out  of  tin; 
statute  as  to  tiie  residue .     .      ii. 

as  the  paynuMit  and  receipt  of  the  money  must  be  mutual,  money 
unauthorized,  sent  througli  the  post  otiiee.  may  be  rejected 
by  the  vendor,  and  the  cufC  will  not  be  taken  out  of  the 
.statute  .     .     - 


;;ii',i 
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where  the  payment  has  not  been  made,  the  ven<lor  may  subse- 
quently refuse  to  receive  it ii 

•earnest  doe.i  not  neee-ssarily  transfer  the  title  to  the  property  in 
the  goods  pun^hased 

if  the  balance  is  iiayaide  on  deiiverv.  trover  will  not  lie  until  the 
balance  is  tendiMcd  or  i)aid.  tiie  vendor's  lien  for  the  unpaid 
price  continuing ii.  ^lll 

when'  there  is  no  agreement  giving  creilit.  although  earnest  lias 
been  paid,  the  bargain  is  bound,  but  a  demand  of  the  goods  with 
out  tender  of  the  price  is  voiil ii   :!I- 

where  the  contract  can  be  rescinded,  and  where  not,  after  earnest 
paid,  and  us  to  the  vendor's  rights ii.  31-'-'!l  1 
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[Keferenres  are  to  both  tvxt  and  notes  ] 

EARNEST   OR   PART   PAYMENT- (Co;i^ni<e'/). 

^^arnest,  beinj^  part  payment,  is  to  be  approiniated  to  the  price, 

and  on  mutual  rescissioi'  of  the  contract  is  recoverable  back  ii.  '.\M 

—  but  where  the  money  is  paid  not  as  earnest,  but  aa  a  forfeiture, 

it  is  not  recoverable  back ii.  311,  315 

—-oral  contrai  t,  taken  out  of  the  statute  by  payment  of  earnest,  may 

be  varied  by  parol ii.  31."),  .'jKJ 

ELECTION.     (See  I'iuncipai.  and  Agent.) 
EMI'.LE.MEN  rs.     (See  Fixtukks.) 

the  law  as  to ii  230,  231 

ENGLI.SII  CO.MiWNlES'  ACTS.     (See  Allot.mknt  ok  Siiauks; 
LAcni;.><  ) 

the  requircmt'iit  tlii>t  shares  of  stock  must  be  i)aiil  for  in  cash  is 

satisfied  by  paymiMit  in  goods  reipiired  by  the  company       .     .     i.  0,  10 

but  it  lias  been  held  that  purciiases  of  property  payable  in  shares 

were  not  payment  in  i\i-<h .         i.  10 

but  shares  were  allowed  to  be  issued  after  tiio  registration  of  the 

contracts i.  10 

infant  sellinjr  part  of  stock  after  comiu'^  of  ay:e  and  allowint,'  his 
name  to  be  placed  on  list  of  contributors,  athrms  transaction, 
and  is  liable  for  his  unsold  stock i.  127 

but,  under  131st  section  of  tlie  Act  the  olficial  licpiidator  may  re- 
fuse to  accept  him,  as  there  nmst  be  a  transferee  liable  on  the 
register .       i,  1'_'7 

but,  even  in  these  cases,  when  the  iniaiit  acquiesces  in  the  con- 
tract after  coming  of  age,  and  the  company  accept  him.  as  it  is 
a  new  contract  he  is  bound i.  128 

where  shares  are  bought  by  an  adult  and  registered  in  the  name 

of  an  infant,  the  adult  is  bound i.  129 

where  action  brougiit  in  name  of  infant  to  set  aside  purchase  of 
shaies  on  ground  of  fraud,  and  compromised,  as  infancy  was 
not  involved  in  the  case,  infant's  beneficiary  may  take  benefit 
of  coi.ipromise  without  liability  to  other  party i.  b'iO,  131 

infant  trustee  allowing  his  name  to  be  used  in  proceedings  against 
his  principal  is  not  a  rtstractation  of  a  previous  repudiation  of 
liability  for  shares  registered  by  principal  in  name  of  infant    .       i   131 

where  one  purchases  stock  and  registers  it  in  the  name  of  an  in- 
fant, the  purchaser  is  himself  liable  as  the  shareholder  under 
the  Act i   132 

even  though  the  purchaser  V,    an  agent i   1:!2 

the  Act  gives  a  remedy  a/.iinst  director  selling  his  own  property 

to  company  without  disclosure i.  311 

a  company  can  oidy  act  in  transactions  within  its  memorandum 
of  association i   321 

cannot  by  its  articles  of  association  extfiid  its  power      ....       i   ;)21 

nor  ratify  acts  not  within  scope  of  the  memorandum      ....       i.  321 

tlie  company  caimot  buy  its  own  shares  wiien^  no  such  authority 

in  the  memorandum,  though  in  the  articles i.  321 

on  sale  of  shares,  name  of  one  capable  of  contracting  must  be 

given  as  purclia.ser i   322 

therefore,  where  no  fraud,  name  of  indigent  person  good,  when 

not  duly  objected  to i.  322 

name  of  fictitious  pcr.son,  or  of  one  under  disability,  as  infant  or 
married  woman,  not  good i.  323,  347 
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[Refcreoces  are  to  both  text  and  notes.] 
KNGLISII    COMPANIES'    ACTS  — (Continued). 

nature  of  jobber's  contract  and  liability i.  323 

where  fraud  in  prospectus  of  company,  and  purchase  of  stock 
thtM'efore  voidable,  name  of  purchaser  ordered  removed  on 
proceedings  taken  prior  to  petition  for  winding  up  company    i.  324,  325 

false  statements  in  prospectus  to  deceive,  or  suppression  of  im- 
portant facts,  are  Iraudulent,  and  entitle  purchaser  to  relief    i.  32"),  ;',2f; 

princi])les  governing  action  to  set  aside  fraudulent  contract     .    i.  32G,  327 

fraudulent  transf(!r  of  another's  stock  to  innocent  tiiird  party  set 

aside,  owner  not  liaving  been  guilty  of /nt7(f's i.  327,  328 

but  where  j^arty  through  fraud  purchases  stock,  he  is  not,  as 
against  creditors,  entitled  to  relief,  on  application  after  pro- 
ceeding taken  to  wind  up  company i.  32'>-330 

principles  by  wiiich  matter  is  then  governed i.  32S-3:)0 

■where  fraudulent  representations  of  directors,  purchasers  of  stock 

can  rescind  contract,  where  reslilnlio  in  intfif/rmn  can  b(!  made     i   331-339 

but  where  the  action  is  for  damages  for  deceit,  directors  have 

been  held  personally  liable i   333,  33'1 

where  company  has  committed  fraud  as  to  statement  of  capital 
paid,  innocent  purchasers  of  stock  are  not  liable  to  make  con- 
tribution therefor,  but  are  liable  only  to  extent  of  their 
contract i  334,  335 

shareholders  cannot  avoid  their  liability  for  stock  uiuler  memo- 
randum by  inserting  in  the  articles  their  exemption  from 
payment i.  34G,  317 

where  resliliilin  in  intcf/rum  necessary,  and  cannot  be  made,  action 

does  not  lie  against  lirpiidator  for  damages i,  337-331) 

where  action  can  and  where  it  cannot  be  maintained  against 

company  for  fraud i.  33S,  310 

where  transfer  not  registered,  purchaser  liable  to  indemnify  sel- 
ler, though  taking  transfer  in  name  of  third  party      ....       i.  318 

to  make  infant  affirm  purchase  of  stock,  there  must  be  a  distinct 

act  by  him  after  coming  of  age i.  31S 

liquidator  may  refuse   to  retain  infant's   name   even  with   his 

consent i.  318 

unless  where  there  have  been  laches  on  tiie  part  of  the  company        i   319 

the  purchivser  of  shares,  when  not  getting  the  transfer  regis- 
tered, must  indenniify  seller i.  •')!!) 

but  transferor  of  shares  remains  liable  to  the  liquidator  where 

no  transfer  to  competent  person  registered i.  319 

where  infant,  after  attaining  majority,  tacitly  allowed  her  name 
to  remain  on  list,  her  subse(pient  application  to  have  it  re- 
moved was  allowed,  but  without  costs i.  3.')0 

where  a  right  exists  to  resist  a  call  by  one  on  the  register,  it 

should  be  projierly  exercised i.  3."i() 

as  to  registry  and  non-registry  of  transfers i.  3.V, 

where  shares  allotted,  notice  thereof  nuist  be  comnnmicated  to 

the  allottee.     (See,  as  to  this,  Ai.lot.mfxt  ok  Shahks.)    .    i.  352-3.11 

sale  by  one  member  of  Stock  Exchange  and  purchase  by  another 

may  be  made  one  contract i.  351 

an  assent  to  transfer  of  .sliares  may  be  impli  d  from  facts  ...       i.  351 

party  duly  registered  as  purch.aser  of  shares  liable  as  contributor, 
though  arranging  otherwise i.  355 
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[Rcfori'ncen  are  to  both  text  iiiiil  notes.] 
P]XGLISII    COMPANIES'  ACTS  — {Conll„ur,l). 

but  where  a  i)arty  subscribes  tlio  articles  of  association  for  shares, 

lie  becomes  liable  therefore  williout  allotuK.'iit i.  36() 

by  signing  the  articles,  he  contracts  to  take  the  shares  ....       i.  3(57 

where  party,  who  might,  for  fraud,  rescind  contract  for  shares, 
after  discovery  of  fraud  acts  as  shareholder,  ho  allirms  con- 
tract, and  cannot  rescind i.  307 

where  director's  name  forged  and  seal  aflixed  to  certificate  by 
secretary  without  authority,  comi)any  held  estopped  by  act 
of  the  secretary i.  3GS 

company  affected  by  fraud  of  its  secretary  committed  within  scope 

of  his  employment i.  3G8,  3(il) 

where  party  defrauded  by  company's  agent,  to  which  his  own 
negligence  aided,  though  transaction  m.iy  be  cancelled  he  will 
not  get  costs i.  309 

where  shares  are  transferred  and  registered,  a  new  contract  is 
created  between  the  company  and  transferee,  discharging  eon- 
tract  with  original  shareholder i.  301) 

jobber's  liability  on  snle  of  shares  ceases,  where  money  is  paid  to 

vendor  ami  names  of  transferees  furnished 1.371 

where  transferee  does  not  register  transfer,  he  is  liable  to  indem- 
nify vendor  for  subsequent  calls i.  371,  37J 

if  grounds  exist  for  setting  aside  transfer,  unless  vendee  promptly 

repudiate  it  he  will  be  concluded i.  37"J 

but  where  a  jobber  sells  stock  with  registration  guaranteed,  he  is 

liable  to  veiulor  on  his  special  contract i.  37"J 

an  infant  was  held  to  be  a  contributory,  for  laches,  after  coming  of 

age  in  not  repudiating  stock i.  37  "> 

where  question  is  between  company  and  shareholder  for  calls, 
fraud  in  former  and  prom[)t  repudiation  of  shares  is  good 

defence 1.  373 

EQUITY.      (.See  Action;   Maimukd  Womfv.) 

proceedings  against  wife  for  necessaries  to  her  must  be  in  equity. 

and  affect  her  .separate  estatti  i.  l!):! 

party  supplying  deserted   wife  with  money  for  necessaries  h;is 

remedy  in  equity,  but  not  in  law i.  i9.'» 

has  jurisdic'ioi,  in  matters  relating  to  separate  estates  of  married 

women        i.  l!)0--_'(Kt 

acts  through  medium  of  trusts i.  2(H 

and  treats  women  having  separate  estates  as  in  effect  /iiiwi^ 
sole  , i.  -201 

married  women's  property  acts  confirm  efpiity  jirinciples  pre- 
viously in  force  relating  to  their  sepunite  propi.-rty      ....       i.  1'13 

in  e(piitv,  independent  of  those  acts,  married  woman  may,  by 
permission  of  husband,  carry  on  business  for  her  own  separate 
use  and  benefit i.  1.'13 

equity  will  interfere  to  protect  singl'^  stockholder  of  corporation 

against  acts  outside  of  powers i.  300 

will  enforce  contract  according  to  usages  of  Stock  Exchn*  ,e  .  i.  31.'> 

will  indemnify  agent  against  liability  and  loss  incurre('  jU  behalf 
of  principal i.  310 

will  grant  the  necessary  relief  where  seal  of  municipality  iias  been 
accidentally  omitted  from  bonds i.  421,  I'iJ 
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[ReftreiicoH  urv  to  both  (vxt  uutl  uotoa,] 

ESTOPPEL. 

de(.'d  of  nianied  woman's  separate  estate  binds  lier  hy,  as /erne  sole      i.  GCf) 

Statute  of  Liniitation.s  not  bar  as  to  her  separate  estate  for  money 

to  her  for  necessaries i.  "Jd.") 

where  fraudulent  representations  made  hy  company  to  husband 
as  ajj;ent  for  wife,  on  bill  filed  to  set  aside  sale  of  stock,  she  not 
estopped  by  acts  of  husband  in  expending  the  money  while  in 
subsequent  employment  of  company 

wife  held  estopped  from  clainiinj^  not  to  be  a  partner  with  hus- 
band while  in  appearance  huMinj;  iicrstlf  out  as  such      .     . 

but  not  estopped  from  asserting  the  fact  that  her  husband  was 
her  debtor     

in  Indiana,  by  statute,  her  representations  acted  on  bind  her  as 
estoj^pels  in  pals,  where  lier  denial  would  operate  as  fraud  .     . 

but  wiiere  representation  obtained  from  her  by  one  in  collusion 
with  lier  Imsband,  siie  is  not  estopped 

exce[it  as  to  negotiable  paper  she  has  admitted  hers,  in  the  hands 
of  innocent  third  party 

married  woman  payinj:^  instalments  on  stock  purchases  after  dis- 
ability removed  cannot  recover  for  payments  made  during  her 
disability i 

in  New  York  she  is  estopju'd  from  repudiating  her  negotiable 
paper,  apparently  ccnmected  with  her  separate  business,  iu 
hands  of  innocent  third  party i 

but  not  estopped  in  Indiana  from  showing  that  she  has  signed 

notes  as  surety  and  unconnected  with  her  sepai'ate  estate     .     .       i.  2:1!) 

estopped  in  Alabama  from  denying  existence  of  firm  in  whose 

name  she  obtained  credit i.  'J:18 

but  not  estopped,  under  acts  vesting  her  separate  estate  in  her, 
but  not  enabling  her  to  trade  as  /vine  sole,  from  repudiating 
commercial  contiacts i.  2:10 

by  abandomnent  of  ship,  as  Ix  ''I'en  insured  and  insurers,  owner 
not  estopped  from  claiming  that  sale  of  ship  by  master  was 
without  authority i.  2Gd 

ratification  of  acts  of  directors  by  stockholders  estop  them  from 
.setting  aside  such  acts  as  being  in  excess  of  directors'  authority      i. 

when  directors  of  company  ratify  sale  of  stock  made  by  jiresident 
and  cashier  to  themselves,  latter  are  estopped  from  claiming 
illegality  of  transaction i. 

stockholder  knowingly  purchasing  stock  illegally  issued,  and 
voting  for  directors,  is  estopped  from  denying  validity  of 
election 

parties  entering  into  a  contract  which  is  duly  executed  are 
e.stopped  from  denying  tiieir  power  to  contract 

where  fraudulent  certificate  of  shares  issued  by  secretary  without 
authority,  company  held  estopped 

stockholder  is  estojiped  as  to  creditors  from  denying  liability 
while  continuing  registered  as  stockholder 

after  stockholders  have  acce|)t('d  stock  and  received  divi<lend9 
for  years,  they  ure  estopped  from  denying  validity  of  the  trans- 
action     i.  ^SD 

where  corporation  has  power  to  issue,  stockholders  may  be 
estopped  from  setting  up  informalities  iu  issue i.  .'lOl 


■270 
21)0 


■2U7 
:][)2 

•3:0 


ffff 


i.  2(1") 
i.  •Jd.") 

i.  227 

228 

228 

2:H 

.  2:n 

i.  2:J1 

i,  2:)7 

i.  2:]s 
i.  2:;!) 
i.  2:18 

i.  2:]!) 

2G5-270 
i.  2!)li 

i.  21)7 


2!)7 

i- 

:]02 

i- 

:5(;8 

379 

i 

38!) 

i 

391 

ANALYTICAL   TNDKX.  713 

(lUiferfUcex  uru  tu  ludi  ti'Xt  uuj  notes.] 

ilSTOVVEL -  (Conlinu(il). 

one  taking  stock  as  security  or  pledge  is  estopped  by  transfer 

from  denying  liis  liability i.  300 

stoekliolders  may  be  oslupped  by  their  own  acts  from  denying 

validity  of  bonds  guaranteed  by  llie  corporation i.  -100 

as  to  extent  to  wliicii  voters  in  New  England  towns  can  bind 

niunieipalily  by  estoppel i.  109,  410 

see  MiMcii'AL  CourouATioN  'I'ltANSAcrioNs,  as  to  Kstoppel 

by  recitals,  etc.,  in  municipal  bonds,  and 1.400-113 

party  may  nnilve  liiniself  liable,  by  estoppel,  as  [lartner,  by  hold- 
ing iiimself  out  as  sncli i.  480 

parties  signing  a  contract  as  "  brokers  "  may  be  estopped  by  their 

language  in  the  contract  from  di-nying  that  tiiey  arc  print;ipals       i.  512 
one  in  contract  declaring  hinisi'lt'  an  iigent  (ltit\s  not  estop  tlie 

other  from  siiowing  by  custom  or  by  fact  that  the  alleged  agent 

was  a  principal i  .jG!) 

estoppel  estops  tlie  one  making  it,  not  the  one  to  whom  it  is 

nnido i.  ')7() 

where  corporation  is  estopped  by  acts  of  its  odieers   .     .     .     .     i.  OUO,  OOl 
shipowners  are  not  estA)pped  from  sliosving,  as  against  innocent 

indorsees  for  value,  that  statements  made  by  master  in  l^ills  of 

lading,  in  excess  of  authority,  are  untrue ii.  13,  11 

(.See  IIau.way  FnKKiMT  Uixkipt-s.) 
EVIDKNTE.     (See  .Mauuii-.!)  Womkn;  Nkckssauiks.) 

infancy  may  be  given  in  evidence  in  an  action  of  trover  upon  plea 

of  not  guilty,  not  as  a  bar  but  to  siiow  natiu'e  of  act  ....       i.  1.33 

(See  In  FA. NT.) 

as  to  evidence  in  actions  ex  daiiclo i.  13:i-13.'> 

evidence  of  insanity i.  137,138 

when  insanity  once  established,  burden  as  to  lucid  interval  is  on 

party  claiming  througli  lunatic.     (See  I.nsa.nity.)     .     .     .  i.    138,114 

.s/«/i<N  fixed  by  adjudication  of  insanity 1.138 

where  no  eviilence  of  fraud,  and  no  knowledge  of  insanity,  f.air 

contracts  witii  lunatics  protected i.  'l38 

but  where  knowledge  oi  insanity  exists,  evidence  of  fraudulent 

advantage  is  receivable i.  l.;8 

evidence  of  general  reputation  of  insanity  inadmissible.     ...       i.  141 

rules  in  equity  and  law  the  same i.  141 

as  to  evidence  of  in.sanity i.  141 

where  consideration  for  livnatic's  contract  inaderpiato,  slight  evi- 

de.  ;e  will  establish  impositiun i.  142 

proof  allowed  in  ecjuity  of  money  supjilied  wife  of  lunatic,  and 

used  for  necessaries,  thougii  liaviiig  se[)arate  income  ....       i.  143 
evidijuce  of  lucid  interval  must  sIkiw  restoration  of  mind  sufTi- 

cient  for  judgment  of  act i.  114 

deaf  and  dumb  persons  are  competent  witnes.ses  where  having 

proper  sense,  and  where  they  can  be  communicated  by  writing 

or  signs i.  140 

of  finding  of  jury  in  divorce  court  of  wife's  adidtery,  wliere  divorce 

not  granted,  does  not  alter  .'-•/(j/K.f  of  parties i.  191 

but  fact  of  adidtery  may  be  proved  as  defence  in  action  against 

husband  for  wife's  necessaries 1.  192,  194 

as  to  a  married  woman's  ownership  of  her  separate  personalty     .       i.  218 
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[Rt'fcreucuD  are  tu  both  text  auJ  ootei  ] 
EVIDENCE  -  (Conlinueil). 

ill  absence  of  e\iilt;ii(!«  «)f  property  purchased  by  wife  by  her 

separate  fuud.s,  presuiiiplioii  is  otherwise 

(See  I'liKsi  MiTioN.) 

to  make  husbaiul  trustee  of  wife,  clear  evidence  reipiired  .     . 

williout  i>ri)i)f  of  atjeiiey  wife  not  liable  where  liusband  signs  lier 
name  to  nej^otiable  paper 

burden  of  proof  on  married  woman  trading  ■Mftiiu'  sole  to  show 
her  owiifrshi|>  of  property 

wiiere  statutes  constitute  liusband  agent  for  wife  to  contract  with 
respect  to  lier  separate  estate,  burden  of  proof  is  on  those;  deal- 
ing with  the  liusband  to  show  that  contract  was  for  the  use 
and  bi'iietit  of  such  estate i. 

but  wliere  goods  are  bonglit  within  scope!  of  appar<'nt  agency, 
wilt!  bound,  iiotwitiistanding  siil)se(pient  iiiisajipropriatioii 

shipmaster  acting  with  advice  of  others  of  skill  ami  exi)erience, 
has  strong  evidence  justifying  his  acts,  even  as  to  sale  of  sliif) 

whe'e  shipmaster  sells  ship,  apparel,  or  cargo,  tiie  burden  is  on 
tiie  [lurchaser  to  show  the  inastei's  good  faith,  sound  discre- 
tion, and  necessity  for  sale • 

proof  that  supplies  to  shiinaaster  are  necessaries  must  be  made 
by  party  6U|>|ilyiiig  tliem 

in  England  held  that  such  proof  must  be  made  to  extent  of  show- 
ing that  supplies  are  what  a  prudent  owner  would  have  ordered 

in  this  country,  in  some  cases,  while  supplies  are  confined  to 
necessaries,  the  decision  as  to  what  are  necessaries  is  left  to 
master  and  not  to  the  supplier 

the  better  rule  is  that  the  burden  of  proof  that  the  supplies  are 
necessaries  is  on  the  supplier i. 

fair  support  l)y  evidence  of  existing  necessity  being  sutlicient 

if  by  fair  inquiry  such  articles  seem  necessary,  and  are  furnished 

burden  of  proof  on  buyer  or  lender  to  show  that  sale  or  hypothe- 
cation of  cargo  was  apparently  necessary 

same  rule,  but  with  less  strictness,  applies  to  hyiiothecation  of  ship 

80,  as  vessel  is  not  subject  to  lien  for  common  supplies,  same 
burden  of  proof  of  necessity  recpiired  therefor  as  would  sup- 
port hypothecation 

fact  alone  of  master  beingowner  does  not  justify  implied  hypoth- 
ecation   

OHMS  of  establishing  gift  by  jiroof  where  fiduciary  relations  exist, 
is  on  the  party  receiving  the  gift 

80,  as  between  solicitor  and  client,  onus  is  on  the  former  to  show 
the  fairness  of  transaction  between  them 

and  on  an  agent  dealing  with  his  principal,  burden  is  on  agent 
to  show  fairness 

same  rules  of  evidence  apply  t<i  agency  and  partnership      .     .    i. 
(See  PAiirxKusnii'.) 

evidence  of  an  agent's  acts  within  the  scopi;  of  his  employment 
may  be  given  against  the  principal,  in  criminal  as  well  as  in 
civil  proceedings 

parol  evidence  admissible  to  explain  technical  expressions 

and  to  correct  papers  referred  to  in  writing  under  the  Statute 
of  Frauds  
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KXCIIANGE.     (Sec  nAiMKU.) 

wlii'i-o  articles  iii-c  excliiiiijfcJ,  witli  tlio  foiidilioii  tliiit  thorn  may 
l)e  a  rotiirii  Nvitliiii  a  iianiud  tiiin',  ami  lliu  rcliiiii  is  nut  iiiadu, 
lilt!  titli' ill  till' iiropi'ity  litM'oiiu's  al)S(ilute  as  in  a  salo     ...         i.  10 
KXECirroRS    AM)    AD.UINJSTKATOUS.       (Set;    Fiduciauy 

Ui.i.ArioNS.) 
FAL'TORS'  A(;'rs.     (Suo  CoNdUiNKKs;    PitiNcii-Ai,  am>  AdicNT.) 

coiisi'^iii'e's  lien  fur  ailvances  uii  guuds  coiisigiicd  to  liiin     ...       i.  'iTl 

siiiiuiiary  of  acts i.  0;57 

wlii'ro  (h'posit  of  bill  of  lailiii,;,'  by  coiisigiiOL's  not  luado  for  ante- 
cedent debt,  acts  held  to  apply i.  (i;{7,  iVM 

factor,  having  iiledged  goods  for  part  of  tiieir  value,  may  pledge 

them  for  balance  of  value,  uii<ler  the  acts i.  ();I8 

the  F.nglish  acts  do  not  apply  to  pledges  for  antecedent  liabilities       i.  0;J8 

under  Act  of  5  &  0  Vic,  wiiere  advanire  is  made  to  agent  known 
to  be  such,  tli(i  other  party,  not  knowing  that  agent  is  acting 
?«((/<; /(V/c,  is  protected i.  G08,  039 

but  in  0  Geo.  4,  advances  to  factor,  known  to  be  only  agent,  not 

protected  by  pledge  of  tlii!  goods i.  ().39 

where  and  where  not  the  advances  are  for  antecedent  debts     .    i.  OiiO-Oil 

reputed-ownersliip  clause  applies  to  goods  in  hands  of  factor,  un- 
less the  relation  of  principal  and  factor  is  notorious    ....       i.  Oil 

under  the  acts,  the  auent  is  one  intrustt.'d  with  the  possession  of 
goods  for  sale,  ami  has  no  power  to  pledge  after  authority  re- 
voked     i.  611 

advances  on  iiuHrid  of  ownership  on  one  lot  of  goods  not  pro- 
tected by  ileposit  on  that  of  other  gouils  in  lieu  of  those  on 
vhich  advances  were  made i.  612 

possession  by  factor  of  symbols  of  title  not  conclusive  that  he  is 

possesseil  of  the  goods i.  612 

must  be  shown  that  principal  intended  the  factor's  possession  at 

time  of  pledge i.  642 

uniler  the  old  act,  factor  intrusted  with  goods  for  sale  iiad  no 

power  to  pawn,  and  pawnee  was  liable  to  the  principal   ...       i.  642 

warehouse-keeper,  though  a  broker   accustomed  to  sell,   not  a 

factor  intrusted  with  their  possession,  within  the  acts  .    i.  012,  64;$ 

nor  is  a  wharfinger i.  643 

but  where  a  broker  by  the  acts  of  the  owner  is  clothed  with  an 
implied  power  to  sell,  as  to  third  parties,  he  is  clothed  willi 
such  power i.  613 

there  must,  however,  within  the  acts,  be  an  intrusting   by  th(^ 

principal i.  011,645 

foreign  principals  have  the  same  rights  to  follow  their  property 

illegally  dealt  with  by  their  agents,  as  lioiiK!  principals  have     .       i    015 

the  acts  do  not  a) iply  to  the  relation  of  master  and  si^rvaiit;  theni- 
fore  merchants'  clerks  are  not  agents  within  the  meaning  of 
the  acts i.  045 

notwithstanding  fraud  of  agent  in  obtaining  possession  of  goods, 

he  may  be  a  party  intrusted  with  them  for  sale  within  the  act       i.  646 

the  acts  only  apply  to  mercantile  transactions i.  646 

at  common  law  a  sale  or  uledge  by  one  without  title  or  authority 
passed  no  property,  notwithstanding  possession  of  goods  or  of 
indicia  of  owner;ihip i.  64fl 
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[Rvrcrrnroii  Hn>  to  both  text  nnil  not«l  ] 

FACTORS'   ACTF,  —  (Cont„n,ut). 

luttwith'tandiii;^  pm. .  fraiid  in  the  ajjent  iiitrus-tud  witli  the  pos- 
BC'M.sioii  of  pujcls  tor  sale,  iiiiiorunt  parties  are  inotocted  by  the 
acts  for  tlit'ir  advaiufs i, 

the  acts  apply  l<i  Scutlaiid 

but  lifld  tliLMi!  tliat  agents  at  coiiimoii  law  have  the  same  powers 

tliiMo  as  arc  u^iveii  by  tlie  Fuelois'  Acts 

FAMII-Y    KXrKNSKS.     (Scu  Makuiko  Womkx.) 

wli;it  tlicy  are  under  Montana  code i. 

husband  and    wife   and   their   property  jointly   and   separately 

eliarjjfeable  for i. 

FEMKS   COVKUT.     (See  K.ji  rrv;  Maiiiiii.i.  Womkn.) 
FKMKS   Si)Mv     (See  Kihmtv;  MAitniKu  \Vomi:n.) 
FlDUt'lAKV    UKLATIOXS. 

gift  between  i>arties  \khere  exist  is  revocable,  but  if  not  revoked 
becomes  absolute,  and  cannot  be  rexoked  by  <lon(>r's  executors 

sales,  like  fjifts,  may  be  levoked  where  such  relations  exist     .     . 

the  law  will  relieve  against  acts  of  <lirectors  of  comiianies  ami 
others  in  fiduciary  relations  acting  for  themselves  while  agents 
of  others 

between  directors  and  stockholders  the  relation  is  tliatof  trustees 
an«l  rc^tuis  qiw  trusl,  but  otherwise  between  stockholders  and 
corporation 

one  in  liduciary  relations  cannot  directly  or  indiiectly  purchase 
the  trn;st  property,  and  if  he  do  so.  sale  is  voidable  at  will  of 
beneficiary i. 

in  one  respect  relation  between  directors  and  stockholders  not 
that  of  trustees  and  ci'sluis  que  Intsl :  majority  of  stockholders 
may  ratify  directors'  acts,  but  not  majority  of  cestuis  que  trust 

directors  are  properly  described  as  i/unsi  trustees 

mistake  in  holding  them  to  be  strictly  trustees 

as  stockholders  they  are  neither  trustees  nor  quasi  trustees 

but  as  regards  necessary  good  faith,  position  of  directors  is  very 
much  that  of  trustees 

though  president  occupies  fiduciary  relation  to  company,  his  pur- 
chase of  bond  of  the  c  nipany  from  the  directors,  for  full  value 
and  for  benefit  of  the  company,  sustained 

and  where  stockholder?  sustained  the  transaction,  bond  and  mort- 
giige  from  company  to  its  directors  for  necessary  loan  to  com- 
pany binding i. 

and  notwithstanding  the  fiduciary  relations  existing,  fair  and 
open  sale  at  reasonable  price  of  coriioration  property  to  direc- 
tor imder  mortgage,  to  secure  debt  to  him,  sustained      .     .     . 

proceedings  to  .set  aside  such  a  sale  should  be  [)ion)ptIy  taken, 
and  not  deferred  for  speculative  purposes i 

although  directors  occupy  a  liduciary  relation,  yet  fair  transac- 
tions between  them  and  their  company  are  often  sustained 

but  thorough  good  faitii  is  required,  and  the  company's  interest 
must  be  duly  regarded  by  directors  dealing  with  it     ...     . 

and  they  must  not  acquire  an  interest  adverse  to  their  duty    .     . 

purchasers  of  property  promoting  the  formation  of  a  company  for 
its  management  must  make  disclosure  as  to  the  purchase     .     . 

as  between  partners  uberrima  fides  required 
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[Rpfcmiroi  nrv  to  both  text  uuii  iiuti'M  J 
I'lDirClAUY    RELATIONS    ^{('onli>,nr,l). 

pioinottMs  of  uompaiiiis  ociupyiiii^  tidiuiury  rflatioiis  lielJ  liaMo 

to  rol'iiml  secret  pmrtts,  without  rescis.sioii  of  contract     .     .    i. 
rol.itioii  bctwo'ii  tnistoo  and  nistiti  iiur  lni.<l  tlio  leading  oin'  of  a 

fnluciary  clmracttT 

ami  is  i\n;  criterion  for  jiulLjing  of  other  case* 

nilo  in  Clayton's  case  stated 

as  to  following  trnst  estati'  in  hands  of  third  parties      .     .     .    i. 

or  when  mixed  with  otih'r  jiroperty  of  the  tiii-i-e 

fidnciary  not  allowed,  at  expense  of  contidinij  party,  to  retain  ad- 

vaniaifes  that  one  not  in  such  relation  conld  letain     .     .     .     i. 
unfair  advantai;e  taken  of  one  seekinij  advice  set  aside  from  the 

confidential  relation  between  the  parties 

gift  of  promissory  note  from  a  jvior  jiatient  to  lijs  medical  attend- 

.ant  set  aside  on  ijronnd  of  theii' eontideiitial  relations     .     .    i. 
oDtis  of  establishing  gift  where  lidnriary  relations  exist  is  on  the 

party  receiving  the  gift 

Ko  in  transtietions  between  solicitor  and  client,  burden  on  fornnn- 

to  show  fairness  of  transaction    , 

purchase  by  attorney  from  his  client  will  only  bo  sustained  by 

.'.howiiig  ]>roper  advice  against  himself 

such  parties  may  deal  with  each  other  where  their  [(ositions  are 

clearly  understood  between  them 

agent  may  take  a  lease  from  his  principal  on  making  full  dis- 
closure in  gooil  faith 

but  without  this  neither  agent,  nor  his  assignee  with  notice  of 

agency,  can  sustain  the  lease 

".hero  transaction  is  in  good  faith  ami  with  full  knowledge,  delay 

and  acquiescence  may  pre\ent  relief 

but  unless  in  very  strong  case,  even  a  perfectly  fair  tran--aetion 

will  be  set  aside i. 

oven  where  sale  at  jjublic  auction,  hmu'i  I'uh'.  and  at  a  fair  price  . 
the  law  is  strong  against  the  same  I'arty,  as  a  trustee,  Uing.  in 

effect,  both  buyer  and  .seller 

purchases  of  trnst  estate  made  by  such  jiarties  often  lieM  to  be 

pm'chases  for  the  vesini  ijhc  irusl 

alleged  ratification  as  between  such  parties  will  always  be  dosi.'ly 

examined 

and  acciuioscence  must  be  with  full  information  of  all  the  facts  . 
though,  in  some  cases,  from  great  length  of  time,  acquiescence 

may  be  presumed i. 

unfair  transaction  may  be  set  aside  where  relation  in  only  ijiinsi 

fiduciary 

inadequacy  of  consideration  an  important  element  in  such  case  . 
even  an  entire  stranger  may  be  atfected  by  rule  as  to  fiduciaries, 
but  as  transaction  is  only  voidable  at  election  of  i-cstiii  ijue  Inixf, 

where  it  has  been  adopted  and  approved  by  him  and  is  for  full 

consideration,  laches  may  prevent  him  from  setting  it  aside     i. 
where  rights  of  innocent  third  parties  intervene,  res/ui  fjue  /rust 

may  be  unable  to  set  aside  sale 

innocent  tWrd  parties  without  notice,  may  obtain  a  good  title 

from  one  who  obtained  his  title  by  fraud 

after  fiduciary  relations  cease,  purchases  then  made  between  those 

who  had  stood  in  fiduciary  relations  may  be  sustained    .     .    i. 
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[Rfferencus  are  to  liotli  te.tt  and  notes.] 

FIDUCIARY   RKLATIONS  —  (Conlinuci). 

where  one  strictly  not  a  trustee  purchiises  property  at  a  judicial 
sale,  lie  may  not  be  liable  to  account  fo'  profits  to  another  in- 
terested in  the  property i.  4.'j7 

where  one  whose  duty  it  is  as  agent  to  prevent  his  principal's 
property  being  sold  allows  it  to  be  sold,  and  buys  it  himself,  he 
holds  it  as  trustee i.  4r)7 

generally  the  rule  is,  no  matter  how  fair  the  transaction  may  be, 
the  purrliiise  of  a  trust  estate  by  trustees  and  others  having  a 
confidential  character  may  be  set  aside  by  the  cestui  que  trust  .       i.  -I'u 

the  principle  applies  to  purcli  ses  by  assignees  in  bankruptcy, 
their  solicitors  and  agents,  executors,  and  others  acting  in  a 
confidential  character i.  458,  4."9 

the  ground  is  that  one  cainiot  be  both  buyer  and  selhn-,  and 
purchase  nniy  be  set  aside  though  the  tiustee  gained  no 
advantage i.  4r)8,  l."i!i 

if  he  niakes  a  benefit,  he  must  account  for  it ;  if  he  sustain  a  loss, 

he  nnist  bear  it  himself i.  l")!* 

a  purchase  by  a  member  of  a  firm  of  the  interest  therein  of  his 

deceased  partner  set  asido i.  4.'!) 

party  taking    trust   property  with    knowledge   of   the   trust  is 

charged  with  the  trust i.  4r)8-l(JO 

if  purchaser  from  executor  knows  he  intends  to  misapply  pro- 
ceeds, purchaser  buys  at  his  peril i.  -h'M 

and  is  responsible  for  the  property,  as,  under  like  circumstances, 

is  a  pledgee i.  Hi) 

but  where  (lie  one  entitled  to  the  proceeds  brings  an  action  thert- 

for,  he  ratifies  the  sale i.  lOo 

rights,  powers,  and  duties  of  executf)rs  and  guardians    .     .     .    i.  40U,  401 

an  agent  occupying  a  fiduciary  relation  must  accoimt  to  princi- 
pal fi.:-  profits  made  therein i.  4(11 

and,  generally,  agent  or  ti'ustee  cannot  purchase  from  his  own 
purchaser  jiroperty  entrusted  to  him  for  sale,  except  at  will  of 
principal  or  cestui  (jue  Iruni i.  4(12 

directors  as  trustees  held  liable  to  bank  for  profits  made  on  shares 

of  the  bank  by  their  sales  «liereof i.  -U'/J 

as  to  following  j)roceeds  of  sale  in  hands  of  parties  standing  in  a 

fiduciary  clia'acter i.  4fJL' 

transact!  )ns  between  parties  occupying  fiduciary  relations   are 

voidable,  and  not  void i   403 

(See  Void  and  Voidahlk.) 

but  may  be  afTirmed,  by  acquiescence,  with  full  know'  'dge,  or  acqui- 
escence nrty  sometimes  be  [iresunifd  from  Inc/uts i.  4ljj 

where  fiduciary  relations  exist,  trust  will  attach  to  trust  property; 

the  whole  may  be  treated  as  trust  property,  subject  to  equities       i.  .'IT 

trustee  or  executor  not  personally  responsible  for  loss  caused  es- 
tate by  fraudulent  acts  of  necessary  agents   i.  (JK),  017 

b\it  is  liable  where  his  own  line  of  duty  is  not  strictly  pursued  i.  017 

FIXTlIUlvS.     (See  Frauds,  Stahjtk  ok.) 

tenant's  fixtiu'es  considered  closely  analogous  in  frnctua  induiilrinlcK     ii .  '.'  IJ 

what  nre  fixtures,  fully  exaiiMiied  in  a  late  English  case     .     .    ii.  "Jl'-'-.H 

trade  fixtures  come  within  Bills  of  Sale  Acts,  personal  chattels 

including  fixtures ii.  244,  215 
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[Rerurences  are  to  both  text  and  notes  ] 
FIXTURES  —  {Conlinued). 

question  is  not  wliether  or  not  they  are  mov.abl«?,  but  whether 

they  are  essentially  a  part  of  the  building  oontaiiiiug  them      .      ii.  2J5 

lootns  ill  a  cotton-rnill,  though  easily  removed,  held  fixtures    .     .      ii.  "Jb") 

unsound  distinction  as  to  their  being  {governed  by  the  intention 

of  tenant  affixing  them ii.  24(5 

under  IJills  of  Sale  Acts,  loose  articlei.!,  as  cranes,  guys,  otc.,  un- 
der mortgage,  not  tixturea ii.  240 

articles  which,  as  trad-i  fixtures,  as  between  landlord  and  tenant, 
would  be  ii.  tlie  hitter,  though  fixed  only  in  a  ijuitsi  permanent 
manner,  may  go  to  a  mortgagee  of  the  freeljold ii.  210 

assignmeiit  of  fixtures  by  a  tenant  might  be  within  the  Hills  of 
Sale  Acts,  when  a  conveyance  of  the  same  articles  by  vendor 
or  mortgagor  in  fee  might  noi  ue ii.  210,  247 

though  the  distinction  might  not  liold  good  where  the  tenant,  with 

the  fixtures,  assigned  liis  intiM-est  in  the  land ii.  247 

trade  fixtures,  such  as  engine  and  boiler,  though  fixed  for  use  ami 
not  to  improve  the  inheritance,  and  easily  removable,  pass  un- 
der mortgage  of  freehold ii.  247 

so  leaiher  chiving  belts,  removable  at  pleasure,  pass  under  mort- 
gage of  the  freehold,  and  do  not  re(juire  registration  as  personal 
chattels,  within  Hills  of  .Sale  AcLs ii.  247 

where  mortgagor  in  pos.session  lets  premises,  trade  fixtures  at- 
tached by  tenant  do  not  go  to  mnrtgage*}       ii.  247,  218 

mortgage  by  a  lessee  will  [juss  fixtures,  the  power  to  move  which 

was  in  him ii.  218 

fixtures  attached  by  mo  tgagor  after  mortgage  tisually  pass  to 

mortgagee ii.  248 

mortgagee   takes  in  priority  over  suksequcnt  assignee,  even  of 

trade  fixtures ii.  218 

very  extreme  vie-,,s  on  tenant's  right  to  remove;  buildings  as  trade 
fi.xtures  held  in  a  case  in  tlie  Supreme  Coiut  of  the  L'nited 
States ii.  2lS-2r)() 

cnntrn  holding  of  the  court  below  consi<lered  snur.der     ....      ii.  ;*o  ■ 

tenant's  right  to  remove  the  fixtures  continues  only  during  the 

period  of  his  post^ession ii.  2.')0 

fixtures  and  accessories  of  a  railway  in  effect  the  same  ....      ii.  lMO 

lien  on  a  railroad  and  property  attaches  to  land  granted  to  the 
company ii.  2.'i0 

rule  in  inaiitime  cases  does  not  apply  to  railroads;  thus  rails  snp- 

piieil  and  allixcd  come  within  purview  of  prior  mnrtiruge      .     .     ii.  2.')0 

in  Indiana,  under  Ihcir  statutes,  chattels  real  an>  salalije,  luider 

execution  as  real  estate,  aiul  not  as  personal  property     ...      ii,  2.'")0 

inil(hil(tiits  (issuiti/>sit  for  tioods  .sold  and  delivered  does  not  lie  by 

one  who  alfixes  them  to  the  freehold ii.  2b)-247 

nor  by  the  owner  of  the  house  (where  affixed)  .selling  them  to  the 

incoming  tenant ii.  247-2.')0 

but  it  has  been  held  to  lie,  where  the  sale  has  been  made  by  the 
tenant  to  the  landlord ii.  'JTiO,  i,'^l 

as  it  will  bo  sustained  for  crops  of  wheat,  hay,  and  corn     ...      ii.  251 

sale  of  fixtures  unsevcred  to  a  third  party  is  neither  within  the 
4th  no.'  17th  section  of  the  statute,  but  is  a  license  to  the  ven- 
dee to  enter  and  remove  them  during  the  term  ....      ii.  2.'jl,  2.V2 
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[Reference!  are  to  both  text  and  notiM.] 
FIXTURES—  (Continued). 

action  as  for  goods  sold  and  delivered,  will  not  lie  for  them     .     .      ii  2.")1 
but  on  principle  and  analogy  sale  of  fixtures  to  be  removed  by  ven- 
dor and  delivered  as  chattels,  is  within  tiie  17th  section  .     .   ii.  251-2")J 

though  not  when  to  bo  removed  by  the  vendee ii.  2.j_' 

rights  of  the  tenant  as  to  fixtures,  and  limitations  of  such  rights  ii.  25(l-_'')-' 
FRAUD.     (See  Actio.v;   K.nqmsii  Ct).MPANiKs'  Acts;   Jxkaxts;    Mixi.nc; 
OF  GooD.s;  1'KINCII'AL  a.nd   .\gk.\t.) 
a  vendee  acquires  no  title,  generally,  in  goods  obtained  under 

fraudulent  pretences i.  10 

but  where  the  vendor  of  goods  willingly  holds  a  valuable  considtT- 
ation  received  for  them,  he  has  parted  with  the  ownership  of 
the  goods,  and  is  not  at  liberty  to  treat  the  sale  as  a  nullity  on 

account  of  tfie  fraud  of  the  vendee i    lii 

a  fraudulent  pretence  of  passing  property  ip  goods  is  not  a  sale, 
as  pretending  to  pass  the  property  in  logs,  to  avoid  a  contract 
to  deliver  the  manufactured  lumber,  when  the  lumber  was  to 

be  manufactured  for  the  pretended  seller iM 

gifts  and  sales  revocable  for i.  M") 

where  there  is  a  sale  and  delivery  of  goods,  and  a  mere  colorable 
agreement  that  the  property  shall  not  pa.^s,  such  agreement  is 

invalid i.  9G.  07 

under  an  agreement  for  future  sale,  chattels  may  be  held,  and  no 

property  pass,  the  hohling  being  not  necessarily  fraudulent      .         i.  '■*'> 
where  fraud  has  been  practised  on  an  infant,  imder  which  ho  has 
paid  money,  he  can  rescind  tlie  contract  and  recoNer  back  his 

money  . i.  IJ-I 

infant's  fraud  and  inisropresenlation.     (See  Infant.)  ....       i.  M-l 
contracts  with  lunatic,  with  knowledge  of  insanity,  set  aside  for 

fraud.    (See  Insanity.) i.  1;58,  111 

whore  consideration  for  lunatic'.-;  contract  is  inade(piate,  sligh* 

evidence  will  establish  fraud i.  1 !_' 

equity  grants  relief  from  drunkard's  contracts  on  ground  of  fraud       i.  1 17 
husband  may  make  ;  .sttlement  f)n  his  wife  when  claims  of  exist- 
ing creditors  are  not  impaired,  and  not  done  with  frandnlent 

intent i.  "Jns 

property  acquired  by  a  married  woman,  after  marriage,  is  looked 
upon  with  sus}'icion,  which  has  to  be  overcome  in  contests  be- 
tween her  husliand  and  his  ere(litiirs i.  '2\'> 

but  where  obtained  without  fraud,  by  gift,  or  purchase,  and  held 
for  years  as  lier  separate  property,  will  be  protected  against  her 

husband's  creditors i.  Jill 

where  fraudulent  reim^sontations  by  company  to  husband,  as 
agent  for  wife,  on  bill  fileil  to  set  asiile  sale  of  stock,  wife  not 
estopped  by  subsei]ueiit  -wAs  of  husband  in  employment  of  com- 
pany in  paying  out  money  reinnved  for  the  stock  .  .  .  .  i.  220,  '2'2~ 
husband  may  be  agent  to  manage  wife's  business,  but  frainlulent 
use  of  wife's  name  by  insolvent  in  carrying  on  his  own  business 

is  no  protection i.  '-i.'7 

where  fraud  charged  in  such  cases,  transaction  will  bo  strictly 

scrutinized  by  thi;  coinis i.  'J-l 

but  fraud  will  not  be  pn-sumed  from  husband  giving  wife  liis  ser- 
vices ill  connection  with  the  conduct  of  Iier  separate  busiue.s.s  .       i.  '227 
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[References  arc  to  both  text  and  notes.] 
FRAUD  —  {Continued). 

gaml)liii|f  tnuisuctions,  induced  by  husband  of  wife,  cancelled  as 
void  for  illegality  in  New  Jersey,  and  decree  for  return  of  con- 
sideration against  broker,  with  knowledge i.  'J:i8 

where  a  married  woman  takes  a  benefit  from  the  false  representa- 
tions of  her  husband,  acting  as  her  agent,  she  is  affected  by 

the  fraud '.       i.  L>;]I 

■     so  she  may  have  such  a  community  of  interest  with  her  husband 

as  to  be  liable  for  his  fraud i.  2:!1 

in  Indiana,  married  woman's  representations  bind  her  by  statute 

where  her  denials  would  operate  as  fraud 1.231 

but  not  where  representation  is  obtained  by  another  in  fraudulent 

collusion  with  her  Imsbaiid i.  L'ol 

except  .V   to  negotiable  paper  in  hands  of  innocent  third  party 

without  notice i.  2ol 

fraud  is  to  have  no  considtMation  in  contracts  made  by  married 

women  in  nnitters  beyond  tlieii-  power i.  2;i!i 

in  absence  of  fraud  and  collusion  between  husband  and  creditor, 
married  woman  liable  in  some  of  the  States,  ius  Iowa,  lor  family 
expenses  independent  (if  her  contract i.  211 

while  fraud  between  husband  and  wife  to  in  jiny  of  third  party 
may  be  grouml  to  si't  aside  tlie  transaction,  it  may  not  render 
wife's  previously  owneil  property  liable  therefor i.  21.') 

without  fraud,  husband  ni  Alabama,  by  contract  with  his  wife, 
or  by  gift  to  hei-,  can,  except  as  to  existing  creditor.^,  invest 
separate  t'state  in  her  earnings  in  lier i.  210 

not  fraud  on  creditors  for  husband  to  labor  on  wife's  separate 

property,  or  to  permit  iu'r  to  do  so  i,  2i'J 

fraudulent  <lrafts  drasvii  on  owners  of  vessel  do  nnt  hind  vessel  or 
owners,  even  in  hands  of  iinioei'nt  holders  for  vahn-,  though  the 
drafts  on  their  face  express  that  they  are  "  recoverable  against 
vessel,  freight,  and  cargo  " 1.210 

wdicre  directors  of  company  ratify  sal'  of  stuck  made  by  presi- 
dent and  cashi<'r  to  themselves,  the  iatti'r  are  estopped  from 
claiming  tiiat  the  transactinn  was  merely  colorable  for  deceptive 
or  illegal  pinpose i.  ooT 

cases  of  illegality  as  l)etween  purchasers  and  companv  .     .     .     .       i.  2I»7 

ininoritv  of  stockholders  can  proceed  for  fraud  a.'niiist  corpora- 
tion and  others  participating  in i.  2M7 

but  will  lose  this  ri^lit  hy  inrhes i.  j!)7 

directors,  as  agents  of  company,  are  res|ionsil)|e  to  the  company 
for  misconduct  and  traud.  and  not  to  iiuli\iilual  .-.tockholders 
by  action i.  2!l7 

where  no  unfairness  or  fraud,  piu'chascs  of  com])aiiy  caniu>t 
he  impeached  hy  those  wlio  at  the  time  were  majoritv  of 
directors i.  208 

where  no  charge  of  fraud,  note  for  loan  by  one  direct(u-  to  the 

company  sustained,  the  other  three  directors  voting  for  it    .     .       j.  o|i,», 

directors  not  personally  liable  to  stickholdi.'rs  unless  where  there 

has  been  negligence  oi-  fraud i,  2.06 

where  director's  purchase  of  company  property  void  of  fraud,  it 

may  be  ratified  by  stockholders i    oftO 

and  generally,  where  no  fraud,  hy  majority i.  2!Ji) 

\oi.    II.  40 
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[Kcfereuces  are  to  both  text  and  notes.] 

VRAl!D  —  (Conlinue(l). 

wliere  contract  between  railway  company  and  construction  com- 
pany set  aside  for  frauil,  dirootors  of  the  former  being  members 
of  the  latter,  held  that  the  latter  company  could  recover  on 
Y'Cf.,'  m /Herui/,  but  not  under  the  contract i.  301,  302 

coiitiact  induced  by  fraud  is  not  void,  but  may  be  avoided  or 

allinned  by  party  defrauded i.  312,  313 

directors  in  issuing  a  prospectus  should  equally  avoid  the  sujh 
jiressit)  veri  an  l\ie  sitt/tjcstio  falsi  , i.  31i; 

to  make  party  liable  fur  false  representation,  the  injury  must  bo 

direct  result  of  representation  intended  to  be  acted  on     ...       i.  ;'.1G 

directors  imprudence  will  not  make  them  personally  liable,  unless 

amountinjif  to  cransa  nc(/lti/entia i.  316 

where  contract  entered  iiito  through  fraud,  no  defence  that  party 

defrauded  might  have  ascertained  the  fraud  before  contracting      i.  327 

as  to  fraudulent  transactions  in  purcha.ses  of  stof  A    ....    i.  327-312 

wliere  party  defraude<l  does  not  set  aside  contract  voidable  for 
fraud,  he  may  be  concluded  where  rights  of  third  parties  in- 
tervene  i.  331,  311 

purchaser  of  goods  may  retain  tliem  and  have  an  action  against 

seller  for  fraud i.  330,  337 

but  this  does  not  apply  to  purcliasers  of  .stock  under  Englisl; 
Companies'  Acts,  wiiore  rescission  of  contract  and  reslilntio  in 
!h/(y//-(/;h  must  I  e  sought i.  337-312 

where  action  can  and  wh  :e  it  cannot  be  maintained  against  com- 
pany for  fraud  of  ageiit.s i.  338-310 

contract  voidable  for  fraud  is  valid  till  rescinded i.  311 

where  party  who  might,  for  fraud,  rescind  contract  for  shares, 

after  discovery  of  fraud  acts  as  shareholder.  !u-  allirms  contract      i.  3G7 

where  fraudulent  certificate  of  shares  issued  by  secretary  without 

authority,  companj'  held  estopped  .     .  .       i.  iiUS 

comi«uiy  responsible  for  fraud  by  agent  committed  within  scope 

of  employment i.  308,  3(j!) 

but  where  the  party's  own  negligence  contributes,  though  trans- 
action may  be  set  aside,  lie  will  not  get  costs i.  301) 

where  question  is  between  company  and  shareholder  for  calls, 
former's  fraud  and  prompt  repudiation  of  sliares  is  good 
defence 

dnd  held  invalid  where  executed  by  trustees,  to  whicii  their  Racre- 
tary  fraudulently  alflxed  their  seal 

held,  under  Hanking  .\ct  of  ISOl,  that  transfer  of  stock  to  in- 
digent transferee  is  fraud,  and  liability  of  tran.sferor  continues 

where  sale  anil  transfer  of  'loek  without  fraudulent  intcint  of 
•nading  liability  as  s'r.ckholdor,  trans'-ctiou  will  be  sustained 
exempting  seller  f'.>ni  li::iiility  for  cails i 

where  transfer  is  nuuelv  colorable  to  avoid  responsibility  it  is 
void. 

bonds,  frf'iu  suspicious  circumstances  connected  with  them,  such 
as  I'.ifilled  blanks,  over-dut;  coupons,  etc.,  may  cause  holders 
ij  be  charged  with  notice  of  their  invalidity  where  they  have 
not  been  duly  issued i.  300,  39" 

when  fraud  docs  and  when  it  does  not  vitiate  negotiable  paper  in 

hands  of  innocent  third  paities i.  3[)7-100 


37!) 
3^7 

392,  393 
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[References  ure  to  both  text  and  notes  ] 
TR\VD—(Contmue>l). 

where  evidence  of  mala  Jides  on  face  of  negotiable  paper,  parties 
taking  it  affected  by  tlie  fraud i.  400 

but  bona  Jide  liolders  often  protected  even  where  fraud  in  issuing 

negotiable  [laper i.  401 

as  to  fraud  and  irregularities  in  issue  of  corporation  bonds  and 
stock i.  401 

same  defence  for  fraud  not  good  as  against  assignee  as  against 
company i.  401 

fraud  to  treat  unpaid  subscriptions  to  stock  as  ordinary  indebted- 
ness        i,  403 

sale  and  assignment  of  stuck  without  fraud  not  set  aside  for 

hardship i.  404 

where  party  defrauded  does  not  act  promptly  he  may  make  him- 
self liable  to  third  parties i.  406 

where  purchase  for  value  can  be  set  up  in  a  suit  on  fraudulently  is- 
sued bonds,  any  one  taking  through  such  a  holder  can  so  claim       i.  406 

see  Mrxic'ii'AL  Coupouation  Thansactions  and  .     .     .     .    i.  406-443 

purchaser  without  noticf^  for  valuabife  consideration  may  have 
good  title  though  purchasing  from  one  wlio  obtained  the  title 
by  fraud i.  456 

each  partner  is  liabic  for  tin;  fraud  of  the  others  committed  within 
scope  of  the  partnership,  particularly  when  paiticipating  in 
the  fruits i.  494 

fraudulent  sale  is  voidable  only,  but  cannot  be  avoided,  in  hands 

of  innocent  third  parties,  where  property  has  passed  .     .     .    i.  519,  5.")0 

but  not  so  where  the  property  has  not  passed  to  the  party  perpe- 
trating the  fraud i.  549,  550 

principal  and  agent  are  both  liable  for  fraudulent  acts  of  agent 

within  scope  of  employment i.  598,599 

where  transactions  are  with  a  cashier  of  a  i)ank,  personally,  the 

bank  is  not  liable  for  his  fraud i.  003 

fraud  and  concealment  by  agent i.  COo-Oi'li 

(See    rniNCII'AL    AND    AfJKNT.) 

trustee  or  executor  not  personally    respon>ible  lor  loss  caused 

estate  by  fraudulent  acts  of  necessary  agents i.  616,  G17 

where  secret  gratuity  to  agent  to  induce  to  fraudulent  contract, 

principal  may  set  the  contract  aside i.  018,  (519 

railway    station-iigents    and    shipmasters    fraudulently    signing 

freight  receipts  and  bills  of  lading ii.  1-74 

(See   KaII.WAY    FltLKillT    Ill'CKII'TS  ) 

FRAUDS,  STATUTE  OF.  (See  Accki'Taxci:  ;  Actial  Uf.ckipt; 
Bautku  ;  Faknkst  ou  I'aut  I'aymknt  ;  Fixtiuks;  Note 

OU    MKMOKANrUM    IN    \VurriX(i;    WoKK    and    f.AIUU!.) 

often  a  test  whether  a  transaction  is  a  sale,  as  to  whether  or  not 

it  comes  within  tlie  statute i.  16 

an  agreement  to  manufacture  lumber,  not  coming  within   the 

statute,  is  not  a  oontrart  of  sale i.  16 

an  oral  agreement  to  sell  lands  in  payment  of  goods  will  be  en- 
foreetl  against  the  vendor  of  the  goods,  notwithstamling  the 
statute,  the  vendor  of  the  lands  being  willing  to  convey  them  .         i.  23 

80  also  where  oral  contract  to  perform  labor  for  land,  money  de- 
mand will  not  lie  for  the  labor  unless  refusal  to  convey  land   .  i.  23,  24 
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[References  are  to  both  text  aud  Dotea.] 

I'KAUDS,   STATUTE   OF —  (Continue,!). 

statute  complied  with  on  sale  of  goods  for  goods  by  receipt  of  part 

of  price  in  goods i.  21 

oral  agreement  for  sale  or  exchange  of  lands  within  statute     .     .        i.  fij 
acqaiesucnce  may  he  conclusive  even  against  the  requirements 

of  the  Statute  of  Frauds i.  50:5 

the  4th  and  17th  sections  of  29  Car.  2  stated ii.  21f) 

aniunded  by  Lord  Tenterden's  Act ii.  210,  217 

these  acts  to  be  read  together ii.  217 

cases  within  the  purview  of  the  statute  relating  to  acceptance  .and 

actual  receipt ii.  217-220 

what  are  within  the  statute ii.  221-211 

contract  for  futuie  sale  of  growing  timber,  to  be  felled  by  the  sel- 
ler, within  the  17th  section ii.  221 

rs.«  mco/jora/cs- do  not  come  within  the  act ii.  221 

choses  in  action,  as  shares,  not  goods,  wares,  and  merchandise, 

within  the  act ii.  221,  222 

"goods  and  chattels  "  in  the  statute  of  James  is  a  wider  term, 

embracing  debts  as  well  as  bills  of  exchanj^e ii.  221 

distinction  between //•«(.■/«.>•  indrntrialis  ami  /'rue ht.i  milurnlcs  .  ii.  222,22:) 
sales  of  growing  crops  and  of  timber  held  not  to  be  within  the 

1th  section ii.  223,  221 

sale  of  the  whole  produce  of  the  land,  though  held  not  to  come 
within  exemption  of  the  Stamp  Act,  is,  contra  to  general  view 
of   the  holding,   within   the   !7th   section  of   the  Statute  of 

Frauds ii.221,  22.') 

where  sale  of  growing  crops  gives  i  o  interest  in  land,  it  is  within 

tiie  17th,  and  not  tiie  Itii  section  of  the  act ii.  22.'),  22'! 

a  sale  of  growing  turnips  was  held  to  come  within  the  4th.  and 
not  the  17th  section,  but  under  t.'ie  misapprehension  of  a  case 

it  pin'ported  to  follow ii.  220,  227 

aud  was  in  effect  overruled ii.  227 

the  early  cases  in  much  confusion,  the  question  depending  ujion 

whether  or  not  the  purchaser  obtained  an  interest  in  the  land  ii.  227-22li 
when  at  time  of  delivery  the  subject  of  .sale  is  a  chattel,  the  case 

is  within  the  17th  section ii.  220.  21') 

the  same  doctrine  held  in  Ireland ii.  2:?(>,  2:11 

the  law  as  to  emblements ii.  2-'!0,  2:!1 

other  oases  to  the  same  effect ii.  232-2:!  1 

but  sale  of  growing  fruit  on  pear-trees,  intended  to  i-ass  an  immo- 
diiite  interest,  is  held  to   be  under  the  4th,  and  not  the  17ll; 

■section ii.  23.'),  2:W 

question  is,  in  case  of  loss,  upon  whom  it  would  fall      ....      ii.  2:i'i 
distinction  pointed  out  between  the  effect  of  the  English  Stamp- 
Act  and  the  .*^tatute  of  Frauds ii.  230,  217 

though  not  y)''/'V((.v  inilitMridh;:^,  growing  grass,  etc.,  may  or  may 
not  come  within  the  4th  o  17th  section  of  the  statute  accord- 
ing to  the  facts ii.  237,  2:l> 

depending  upon  whether  or  not  an  interest  is  intended  to  be  con- 
veyed in  the  land    ii   2:}s-2IO 

what  is  and  what  is  not  an  interest  in  land ii.  21",  211 

J'nirius  inilnstrinlfx  generally  within  17th  .section,  but  when  sold 

with  the  land  they  are  realty ii.  210 
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IRefereiices  are  to  both  text  aud  notei.] 
FRAUDS.    STATUTE    OF —  (Continual). 

J'ruclus  iniluslriales  considered  by  Littledale,  J.,  as  closely  analo- 
gous to  tenant's  fixtures,  as  going  to  the  executor  and  not  to 
the  liuir,  aud  as  withiu  the  17th  and  not  the  4th  section  of  the 

statute 

sale  to  a  third  party  of  fixtures  unsevered  is  neither  within  the 
4th  nor  17lh  section  of  tiie  statute,  but  is  a  license  to  tlie  ven- 
dee to  enter  and  remove  tiiem  during  the  term 

(See  FixriiJKs.) 
oxchange  or  barter  comes  witiiin  tlie  I7tli  section  of  the  statute  ii. 

(See  Uakteu.) 

aucjion  sales  are  v^ithin  the  Statute  of  Frauds 

the  essential  requisites  of  the  note  or  memorandum  in  writing  ii. 

(See  XoTK  oit  .Mkmoiia.ndlm  i.v  UurriNii.) 
a  letter  of  guaranty  is  an  undertiikiiig  to  pjiy  the  debt  of  aiiotiier, 

and  must  be  in  writing 

an  agreement  not  to  set  up  a  trade  during  the  lives  of  the  parties 

is  within  the  statute 

contract  of  insurance  is  not  within  the  statute 

FllEK   OX   HOARD. 

property   in  goods  does  not  necessarily  pass  because  shipped 

"  f.  o.  b."       

some  Engiisii  decisions  to  the  contrary  unsound 

FUUCTUS    IXDU.STUIALKl^.     (See  Fuaids,  SrATtrrKOF.) 
FUUCTUS  NATURALKS.     (See  FuAuns,  Statutk  ok.) 
GAMBLING    TRA\SA(TI()>.S, 

induced  by  husband,  set.  aside,  by  wift;,  in  New  .fersey,  for  ille- 
gality, and  consideration  ordered  returned  by  broker  iioldiiig 
dealing  in  futures  not  invalid  where  delivery  (jf  tlie  goods  and 
payment  are  iiit(;nded,  but  where  this  is   not  intended,  mere 

wugerinj;  contracts  are  void  in  this  country 

in  England,  this  was  not  so  at  common  law,  but  it  is  now  .so  by 

statute  

agent,  notwithstanding  the  statute,  cannot  retain  money  received 

for  his  principal  on  ground  of  illegality  of  contract     .     .     .    i. 

difference  between  enforoing  illegal  contracts  and  a.sserting  title 

to  money  arising  from  them 

GENERAL   AVERAGE. 

sacrifices  necessary  for  ship  sul>ject  of  general  aver.ige.  whether 
made   by   sale   of   part  of  cargo  or   by    payment  of  marine 

interest      

GIFT, 

is  where  the  property  in  a  commodity  is  transferred  without  a 

valuable  consideraticui 

is  a  contract,  and  when  executed  passes  property  in  subject    .     . 
but  while  executory  and  no  delivery,  cannot  be  enforced     .     .     . 

except  where  made  subject  of  trust 

gifts  are  executory  and  executed 

also  inter  viros,  and  mortis  cnitsu 

cheque  a  good  gift  inter  viros,  where  presented  before  death  of 

drawer 

»no7Vw  cfjM.sa  made  in  contemplation  of  death 

last  sickness  not  au  essential  ingredient  in 


725 


ii.  21^ 


ii.  2."d 

205- •J74 

ii.  :5_'l 
584-U74 

ii.  07 ;i 


ii.  07:3 
ii.  074 


i.  lO.H 
i.  108 


i.  228 


i.  490 
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[Referencw  are  to  botli  text  Bad  notei.] 
GIFT— (Continued). 

but  iiiade  in  cuiitemplution  of  the  conceived  approach  of  death 
from  whatever  cause,  voluntary  or  involuntary,  if  one  of  immi- 
nent jieril,  good 

as,  in  last  sickness,  or  lan^Miishing  on  a  death  bed,  or  by  one 
going  to  the  front  in  battle,  or  intending  to  commit  suicide, 
where  the  ci)ntenii>liited  death  results 

ba<lly  decided  case  in  New  Brunswick  (Earle  v.  Botsford)  wrongly 
holds  coiiint 

gift  inter  viros  generally  absolute  unless  condition  expressed    . 

in  gifts  mortis  atn.ia  it  is  always  iinpliinl  that  the  gift  is  not  to  be 
absolute  if  tlie  donor  escape  the  a|iprelu'hded  peril     .... 

gifts  inttr  vivos  may  be  given  conditionally 

gifts  mortis  causa  only  differ  from  conditional  gifts  inter  vivos  in 
that  in  the  former  the  condition  is  always  implied  where  not 
expressed 

Illinois  case  (Virgin  r.  Gaither)  an  instance  of  conditional  gift 
inter  vivos 

distinction  between  gifts  inter  vivos  and  mortis  ntusu  illustrated 
by  this  case 

conditional  gift  to  take  effect  at  death  held  abortive  in  Pennsyl- 
vania as  bad  testumentai y  disposition 

able  exposition  of  law  by  Gil>son,  C.  J.,  in  Nicholas  v.  Adams    . 

may  be  conditional  gift  not  mortis  aiusu 

apprehension  of  death  from  itnpeiiding  peril  suflicient  to  make  a 
good  gift  mortis  aiusa 

donor  must  part  with  dominion  over  gift 

qualifications  distinguishing  gifts  mortis  causa  and  inter  vivos 

in  Louisiana  the  gift  mortis  causa  can  only  be  by  will    .... 

instances  of  good  and  bad  gifts  mortis  causa i. 

not  good  if  made  in  general  expectation  of  death 

many  of  the  gills  called  gifts  mortis  causa  liy  civil  law  were  inter 
vivos,  or  void  as  bad  testamentary  dispositions 

instance  from  Justinian 

cases  sustaining  the  well-decided  case  of  Nicholas  i;.  Adams   .     .  i. 

law  correctly  stated  in  '21  Am.  Law  Uev 

some  gifts  held  ttiortis  causa  are  conditional  gifts  inter  vivos     .     .  i. 

gifts  inter  vivos  may  be  absolute  or  conditional 

instances  of  such  conditional  gifts  stated 

cases  stated  where  gifts  were  inter  vivos,  though  wrongly  held  as 
gifts  7norti.i  cattsd 

clear  that  there  may  be  conditional  gifts  inter  vivos i. 

this  clear  fjict  denied  in  some  of  the  American  cases,  which  hold 
that  such  gifts  must  be  "  absolute  and  unconditional  "  .       i.  49, 

origin  of  this  mistake  pointed  out 

the  authorities  relied  on  mean  that  an  inchoate  gift  cannot  be  en- 
forced, not  that  there  cannot  be  a  conditional  gift       .... 

that  it  nmst  not  be  a  mere  promised  gift,  but  an  actual  gift  and 
delivery 

the  authorities  examined i. 

further  authorities  stated,  incorrectly  holding  that  there  cannot  be 
conditional  gifts i. 

such  gifts  of  most  frequent  occurrence,  and  their  validity  in  Eng- 
land never  questioned 


i.  34 


i.  31 


i.  :'.l 

i.  35 

i.  3.-J 

i.  a.j 


1.  ;j.) 


i.  ;).") 
i.  3.1 


1.  .il 
i  3s 
i.  :l"« 
i.  3.S 
3!)- 11 
i.  11 

i.  11 
i.  41 

iL',  l.i 
i.  l.i 

43,  ii; 
i.  47 
i.  47 

i.  48 
37,  41) 

;jO,  ."7 
i.  51 

i.  b-l 

i.  52 


54-50 


57,  5S 


i.  58 


If 

1  J., 

1   ; 
1 

1 
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[Refv/encea  are  to  both  text  auil  uutes.] 
GIFT  — (Conlinue<l). 

Atnerican  cases  decided  on  principle  that  conditional  gifts  inter 

viros  are  bud,  lutt  law i.  59 

American  caties  su.stainiii<;  such  gifts  stated i.  59,  G5 

English  cases  to  the  .same  elfect i.  65 

BO  gifts  may  be  subject  to  reservations  or  limitations      ....         i.  65 

American  cases  to  this  effect  staled i.  06,  67 

general  doctrine  of  conditions  is  api>licablo  to  gifts;  authorities 

cited i.  68 

recent  English  ease  of  conditional  gift  stated i.  6U 

unsound  tiklum  in  the  Supreme  Court  of  the  I'nited  States  that 
there  cannot  be  a  good  conditional  gift  inter  i-iras  to  take  effect 

on  donor's  death i.  69 

recent  bad  decision  in  Virginia  following  such   unsound  obiter 

diflum i.  70 

English  cases  cited  where  gifts  to  take  effect  on  such  contingency 

held  gooii i.  70 

such  gift  not  necessarily  testamentary i.  70 

as  it  was  in  English  case  static! i.  70 

and  in  the  Supreme  Court  of  the  I'nited  States  case  itself  ...  i.  70 
actual  gift  in  prrrsenti,   with  delivery,  t<j   become  absolute   in 

Jntiiro,  good,  though  contingency  be  dimor's  death      ....         i,  70 
numerous  Englisli  and  American  cases  cited  sustaining  this    .     .  i.  70,  78 

summary  of  the  law i.  78 

another  fallacy  in  the  l'.  S.  S.  C.  ca.se  (IJasket  v.  Ilassell,  107 
L'.  S.   611)   is  that  gifts  inter  vivos   must  lie   "absolute  and 

irrevocable" i.  79 

already  shown  that  such  gift  may  be  conditional;  .so,  also,  it  may 

be  revocable i.  80 

numerous  American  and  English  cases  cited  to  show  this  .  .  .  i.  80-8;{ 
where  fiduciary  relations  exist,  a  gift  is  revocable,  and  when  not 

revoked  becomes  absolute  .         i.  83 

incorrect  iiolding  of  the  N.  Y.  Court  of  .\ppeals,  practically  fol- 
lowing misound  test  from  Hasket  r.  Ilassell,  and  reversing  cor- 
rect holding  in  N.  Y.  Supreme  Court  tliiit  a  revocable  gift  was 

not  goixl  inter  viros i.  83,  84 

previous  contrary  decision  in  N  Y.  Court  of  Appeals  .sounder  law  i.  81,  85 
gifts  the  same  as  sales  ma\  lie  revoked  where  tliere  is  a  condition 
to  that  effect,  or  for  fraud  or  mistake,  or  for  undue  iiiHuonce 

where  fiduciary  relations  e.xist i.  85 

differences  as  to  right  of  revocation  between  gifts  inter  vivos  and 

mortis  cdusu  .stated i.  85,  86 

gift  held  inter  vivos  and  not  mortis  cansu  where  it  was  made  by 

donor  irrevo(!ably i.  85 

cases  in  tliis  country  where  the  law  as  to  gifts  mortis  causn  most 

correctly  stated i.  86 

personal  property  ami  choses  in  action  generally  good  subject  of  i.  86 
except  donor's  vltose  in  action  not  perfected  by  payment  ...  i.  86 
the  delivery  of  gift  mortis  causa  may  be  to  donee  or  to  third  party 

for  him i.  87 

cases  holding  that  delivery  caimot   be  to  a  third  party  wrongly 

decided i.  87 

the  bailee  is  a  trustee  for  the  donee i.  87 
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[Refvri'Dcri  aru  to  botU  text  uuil  uotcl.  ] 
VAFT  —  iConlinuol). 

the  jiostponiiig  tlio  taking  effect  of  gift  irrevocably  until  donor's 
death  is  iniplifd  by  tliu  gift i.  87 

but  tlie  delivery  nin.st  bo  nuulo  citiier  to  doueo,  or  a  third  person 

for  iiiin,  during  donor's  life i.  87 

a  direction  by  the  donor  to  a  third  person  to  deliver  at  his  death, 

without  delivery  to  third  person,  not  ;,'ood  delivery     ....         i.  87 

the  third  person  not  donee's  agent,  hut  trustee i.  ,s7 

ttcceptance  by  donee  presumed  where  nut  repudiated      ....         i.  87 

right  of  revocation  always  implied  in  gift  moriis  aiiisu,  but  not  so 

in  gift  inter  riros i.  87 

New  Ihunswiek  case  of  Karle  r.  IJntsford  also  badly  decided  on 
ground  that  delivery  of  gift  iimrtis  atusa  to  third  party  for 
donee  not  good i.  88 

English  case  relied  on  holds  no  such  doctrine,  and  misunderstood 

by  the  New  Hrunswiek  court i.  8ft 

no  delivery  of  subject-matter  to  any  one  in  that  case      ....        i.  88 

iiumerous  cases  cited  and  stated,  decided  in  England  and  America 

showing  such  delivery  good i.  87,  88-!)l 

coni{)lete  failure  of  justice  by  errors  in  New  Hrunswiek  case   .     .         i.  Id 

gift  may  he  from  husbantl  to  wife  where  clear  intention  to  create 

sejiarate  estate  in  her.  and  where  not  in  fraud  of  husband    .     .       i.  '2'2ij 

in  such  case  where  no  third  person  interposed  as  trustee,  husband 

becomes  trustee i.  'J2;j 

wife  may  loan  or  sell  her  separate  jtroperty  to  her  husband,  under 
Married  Women's  Acts,  or  constitute  him  her  agent  to  manage 
it  for  iicr,  but  a  gift  of  it  to  hiui  will  not  be  presumed     .     .     .       i.  '2''>') 

in  Alabama,  husband  might  by  gift  invest  wife  with  separate 
estate  in  her  earnings  without  frautl,  except  as  against  existing 
creditors,  or  he  may  bestow  Lis  labor  on  lier  separate  property      i.  "J  hi 

gift  from  patient  to  nu'dical  attendant  of  promissory  note  set 

aside  on  ground  of  fiduciary  relations i.  451,  1J2 

onus  of  establishing  gift  where  fiduciary  relations  exist  is  on  party 

receiving  the  gift i,  •\'>'2 

(JUAUDIAN    AM)   WAUI). 

where  parent  allowed  for  maintenance  of  his  child  out  of  tlio 
hitter's  separate  estate,  such  allowance  should  bo  made  as 
guardian  under  proper  authority i.  117 

step-father   appointed   guardian   to    his    step-son,    allowed    for 

latter's  maintenance  both  before  and  after  appointment       .     .       i.  117 

where  infant  ward  endorsed  stock-certificates  to  enable  her  guar- 
dian to  sell  them,  she  avoided  the  sale i.  ll.':i 

where  lunatic's  inca|>acity  known,  his  giuirdian  recovered  back 

property  exchanged  without  making  restitution i.  loll 

parties  dealing  with  guardian  of  insane  persons  cannot  hold  guar- 
dian liable  personally i.  14i» 

HUSHAND   AND  WIFE.     (See  Maiuukd  Wo.mkn.) 
HYPOTHECATION.     (See  Bottomuy  Bonds;   Eviuknck;  Lien; 

SHII'MA.STKK.) 

maritime  hypothecation  is  the  creature  of  necessity  and  distress  i.  -~^ 
IDIOTS.     (See  Insanity.) 

law  relating  to,  much  the  same  as  it  is  to  lunatics ill'' 

idiots  defined  by  Coke  and  Bacon i.  1 1>J 


*'-' 
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[Rvfvrvui'OH  uro  tu  both  k'Xt  iknU  liotea.J 

IDIOTS —  (Continued). 

fonnt'ily  ididts  wuro  consiilored  so  only  cr  nativilalc 

but  now  commiwioiis  of  liuiiicy  iiioin  widely  appliod     .... 
those  bora  dt';il'  aud  dumb  woio  loruieily  coiisiiU'iod  idiots,  but 

sucli  |)ru.suiii|)tiuii  1ms  ceased,  and  wiiure  niaiillostiug  uiidui- 

slandiiiif  li;ivi'  posvcr  in    miku  coiitiacls i. 

coiiipf tent  as      itui'sses,  wlicro  haviiii;  proper  sense,  aud  where 

can  be  I'oniniuiiicated  wilh  by  wriliii;;  or  si<,'us 

idiots'  contracts  before  iiic|ui'.-%t  fmuid  voiilabie  and  n(it  void    . 
contract  canni(t  bo  rescinded  witlmut  return  of  eonsidcralion  .     . 
contr.act  of  faliier  to  pay  board  for  adult  idiot  nou  inferred  from 

eircumstanci's 

IXCOlll'OllATKl)  C()MI'A\Ii:s   I.V  TlIK  I'NU'KI)   .ST.Vn.S. 
(See  CoiU'OKArio.N;  Diuixrous  ok  t'o.MrAMKs;  Knuli?.u 
CoMj'A.MKs'  Acts;  .Stockiiomikhs.) 
where  stockludders  are  maile  liable  for  debts  of  company,  remedy 

under  tlio  slalulo  nuiNt  be  followed 

liability  is  creature  of  statute,  independent  of  which  no  conuuon- 

law  liability  exists j, 

lial)ili(y  of  pun'liaser  of  bank  shares  to  vendor  for  payiiuMit  of 

claims  aj^ainst  bank  governed  by  their  contract,  and  does  not 

exist  undi'r  bankin<?  act 

outside  of  statute,  no  lien  by  seller  to  company  on  railroad  as 

ai,'ainst  niortija'j^ees i, 

subseijuent  creditors  not  allowed  to  impeach  prior  executed  i!on- 

tract  with  con)pany 

where  transfer  of  stock  to  purchaser  is  informally  made,  snbse- 

(juent  purchasers  thereof  with  knowledyi',  take  only  tlie  rights 

of  their  assignors 

directors  in  acting  as  aboanl  must  do  so,  and  not  act  individually 

Kedticld,  C.  J."s  view  is  otherwise i. 

his  view  not  sustained  by  authority,  and  is  opposed  to  princijile  i. 
when  acting  /i((//(vV/////  they  must  act  together,  when  acting  inini.i- 

tiridlhj  this  not  necessary 

nor  when  the  directors  are  not  ollicially  acting  as  directors  but 

as  agents  of  IIk;  company 

held  in  England  that  two  justices  acted  together  judicially  where 

both  present  at  final  act 

deed  held  invalid  where  executed  by  trustees,  but  to  which  their 

secretary  fraudulently  allixed  seal 

where  purchaser  of  stock  oidy  liable  on  register  of  transfer,  d(Mivery 

of  power  to  transfer  to  president  of  comjianyas  vendee  and  not  as 

president,  does  not  relieve  vendor  from  liability  as  stockholder    i. 
stockholder  is  esto|iped  from  denying   liability  as  to  creditors 

while  registered  as  stockholder    ...         

even  though  he  has  sold  his  stt)ck  aud  einibled  purchaser  to  have 

transfer  made 

but  wht>re  sale  has  been  duly  made  and  seller  has  done  all  in  his 

power  to  effect  transfer,  his  liability  ceases i. 

as  a  deerl  is  presumed  to  bo  registered  when  delivered  for  that 

purjx)se  to  the  proper  officer 

but  attaching  cretlitors  cannot  take  advantage  of  want  of  transfer 

where  hont'ijide  sale  has  been  made 


l-2\\ 


i.  11.-, 
i.  M.i 


115,110 


.  llii 
.  ltd 
.  110 


i.  111! 


i.  373 
37;;,  371 


i.  ;)71 

371.  37o 

i.  37.3 


i.  37. "» 
i.  ;>7.'> 

37.1,  37t! 
37U-37!t 


i.  378 


i.  37b 


i.  379 
i.  37S) 

370-379 
i.  379 


i.  379 

379,  380 

i.  380 

i.  380 
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[Rafvrenruii  uru  to  both  Utit  uinl  rintM.] 

INCORPORATED  COMrAMES   IN   THE   UNITED  STATES  — (Com- 

tillUCl/). 

wlicro  not  otliDiwiso  eimcteJ  tnitisfer  good  at  place  of  owner's 

(loiiiicilc,  good  evorywliuiu i.  380,  IJsl 

coi'iionilion'H  obligutionH  not  inipain-d  by  disHolutioii      ....       i.  :JHI 

right  of  aciion  is  given  in  (niti-d  Stute.s  tu  .stockliolders  to  en- 
force riglits  where  directors  fiiil  to  act i.  .'iHl 

bnt  Hucli  failure  must  he  real  and  jiersistent i.  :isl 

where  power  is  in  manager  to  control  mine,  this  implies  that  such 

power  is  subject  to  reasonable  regulations i.  1581 

a  subhcriiilion  for  stock  by  a  miiiiicipality  is  sufUcient  where  com- 
pany is  duly  notilied  and  acts  thereunder      i.  381,;)SJ 

parties  purciiasing  negotiable  securities,  with  notice  of  suit  as  to 

their  validity,  must  abide  residt  of  suit i.  ;JS2 

(See  Lis  I'knukns.) 

where  transfer  of  stock  sought  to  be  enforced,  company  as  well 
as  seller  must  be  made  party  to  the  action i.  ;J83-385 

where  assignee  of  insolvent  stockholder  not  liable  for  calls,  in- 
denmity  to  him  by  holder  of  bonds  of  company  received  from 
company  does  not  make  holder  liable  as  stockholder,  I'or  pre- 
vent him  from  enforcing  bonds  against  other  stockhol  lers    .    i.  <iSo,  380 

as    (mihu    file  purchasers  for   value,  their  rights   renniii  intact 

against  stockholders i.  IlSi! 

legislative  authority  exists  in  the  States  to  empower  mimicipali- 

ties  to  fix  prices  of  water,  gas,  etc i.  .'5Stl 

held,  under  Hanking  Act  of  iSlil.lhat  shareholders'  liability  con- 
tinues where  to  escape  liability  fraudulent  transfer  is  made  to 
indigent  transferee i.  387 

subscriber  for  stock  is  liable  for  unpaid  subscription  to  company, 

and  not  to  its  creditors i.  3S3 

where  bank  loans  on  stock  are  prohibited,  but  no  penalty  iin- 
pospil,  after  contract  for  such  loan  is  executed  only  govern- 
ment can  urge  prohibition i.  3^8 

stockholders  are  estopi)ed  from  repudiating  liabiT  y  after  accept- 
ing stock  and  receiving  dividends  for  years  .......       i.  381) 

where  stock  of  bank  is  made  subject  to  debts  of  hijlder,  bank  may 
lose  it'  lien  by  waiver  through  acts  of  its  cashier,  in  transfer 
of  stock i.  389,  300 

principal  ofTicer  present  at  bank  presumed  to  have  authority  to 

peiinit  transfers  of  stock i.  389 

special  assumpsit  against  corporation  lies  for  improperly  refusing 

to  make  transfer  of  stock       i.  389 

stock  sold  by  broker  to  president  of  bank,  not  authorized  to  buy 
stock,  .seller  not  knowing  to  whom  sold,  and  without  fraud, 
pas.ses  from  seller i.  302,  303 

how  transfers  of  stock  are  made i.  31)3 

corporation  improperly  refusing  to  register  transfer  can  be  com- 
pelled to  do  so i.  393 

where  party  buys  from  an  agent  specific  shares  of  stock,  acknowl- 
edging  receipt  and  paying  on  .iccount,  and  company  accepts 
him  as  a  stockholder,  act  of  agent  is  ratified  and  the  party  is 
bound  as  a  .stockholder 393,  3il4 

difference  between  this  case,  and  where  a  party  merely  m.akos  an 
application  for  shares i.  391 
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[Rfrrrvncel  nru  to  In  lb  li'xt  mid  not**.] 

INCORPORATED  COMPANIES  IN  THE   UNITED  STATES  — (Co«. 

tiniii^d). 
I  lult-r  U.  S.  liaiikiii)^  Act  of  IHOt,  and  Hitnilnr  HtatutnM,  stock- 
hulJtMS  in  iiisulveiit  uoni[Kmi«8  not  liublo  for  dutioiuncio.s  of 

other  htuuklioKlurs i.  391 

thuiiKh  itrucceilin^'s  ngiiiimt  Ntocklioldurs  for  liability  iiru  iisiiiilly 
ill  cMiuity,  suit  ut  law  will  liu  where  aniuuut  of  iudobtudncss  is 
fixed i.  ;!!)') 

BuitH  Oil  cou(v)ii»  inaiiituiiiablo  iiidc|M!iideiit  of  tlio  bonds    ...       i.  ;il).3 

statutes  of  liiiiit;iti<>ii  as  to  tlu'in  run  from  the  tiiiiu  they  aro  duu, 

without  iffi'ieiico  to  the  bunds i.  Mo 

an  ajjreeniont  l)y  one  company  to  j)ay  the  Ixjiids  of  another  gives 
the  holder  no  aetion  in  his  own  nunio i.  :yj't 

where  stock  is  transferred  to  one  even  though  as  a,  security  or 

pledge,  he  is  liable  as  stockholder i.  305,  >VJ(i 

holders  of  bonds  may  be  chai'y;ed  with  notice  of  their  invalidity, 
where  they  have  nut  been  duly  issued,  contain  untilled  blanks, 
overdue  couimns,  etc i.  390,  397 

possession  of  couiions  uncancelled  raises  presumption  of  their 

non-payment i.  400 

as  to  fraud  and  irregularities  in  issue  of  corporation  bonils  and  stock       i.  401 

assignee  in  bankruptcy  of  corporation  reiiresents  both  the  com- 
pany and  creditors i.  401 

stock  as  against  him  cannot  be  repudiated  for  such  fraud  as 

might  be  against  the  eoni[iaiiy  itself i.  101 

presumption  as  to  ownership  of  stock  from  name  being  on  books, 

receipt  of  dividends,  etc i.  402 

transfer  of  stock  wrongly  made  set  aside i.  4U2 

transfer  of  stock  to  oius  as  collateral  security  makes  the  transferee 

liable  as  stockholiler i.  403 

unpaid  subscriptions  of  stock  not  ordinary  indebtedness,  and  not 
subject  of  set-off i.  403 

subscribers  for  stock  liable,  though  change  in  organization,  etc., 

of  the  company i.  403 

where  sale  (jf  corporation  property  mr.  !  by  mortgagees  and  ma- 
jority holders,  sale  will  not  be  set  aside  without  these  being 
made  parties  to  suit i.  404 

sale  and  assignment  of  stock  when  fair  not  set  aside  for  hardship      1.  404 

where  notice  of  trust  on  face  of  stock-certiti(;ates  purchasers  are 

affected  by  the  trust i.  \Oii 

where  notice  of  trust,  purch.aser  is  put  on  inquiry  as  to  its  nature       i.  403 

bona  fulc   purchaseis   of    railway   bonds   imi)rovidently   issued, 

protected i.  40.') 

railway  certificates  not  negotiable  as  to  jirior  equities    ....       i.  400 

assets  of  corporation  in  hands  of  stockholders  are  funds  to  pay 

the  creditors i.  400 

stockholder  estopped  by  his  own  act  from  denying  validity  of 

bonds  guaranteed  by  corporation i.  400 

and  liable  to  creditors  though  by  prompt  action  he  might  have 

had  stock  transaction  set  aside i.  400 

INDEBITATUS   ASSUMPSIT.     (And  see  Action;  Hii.l  or  Note.) 

in  what  cases  it  lies,  and  in  what  cases  it  will  not  lie,  on  an  ex- 
change of  goods i.  11-14 


li 
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[Referenri>»  are  to  both  text  niid  uotea.] 

I^'DE^ITATUS    ASSUMPSIT  —  {Continued). 

vvlicre  tliuic  is  a  contract  as  to  piicu  tlio  terms  of  the  contract 
goveiii,  though  the  action  be  in  itidMlatus  :issumj)sil  .     .     .     . 

will  not  lie  as  lor  gooJs  sold  and  delivered,  wheio  goods  have  been 
lent  and  other  goods  are  to  be  returned  for  them 

but  it  will  lie  where  goods  are  sold  at  a  price  to  be  paid  for  in 
other  goods,  or  to  be  paid  for  by  a  note  or  bill,  if  the  payment 
for  the  goods  delivered  is  not  receivi-d,  or  if  the  note  or  bill  has 
not  been  given,  and  the  term  of  ciedit  hiis  expired     .     .     .     . 

on  principle,  where  a  price  has  not  been  fixed,  a  (juitulutn  valebat 
count  for  tl";  value  will  lie 

win  ro  toiitraet  r.'n.ains  executory,  the  declaration  must  be  on 
the  special  contract 

iniiihitntus  (issiiiii/i.iil  or  "  book  account "  held  to  lie  where  a  specific 
price  was  agreed  on  between  the  contracting  parties  .... 

count  for  liioney  liail  and  received  lies  where  money  paid  with 
total  failure  of  consideration 

where  bailee  has  power  to  elect  to  convert  bailment  into  sale,  a.s- 
sumpsit  for  goods  sold  and  delivered  lies  from  time  of  election 

where  contract  between  ra'lway  comi>aiiy  a;id  construction  com- 
p.uiy  set  aside  for  fraud,  directors  of  the  former  being  mem- 
bers of  the  latcer,  held  that  the  latter  could  recover  against 
the  former  .m  iiudti.'uni  nitnn/,  but  not  under  tiie  contract    .    i. 

assum[>8it  lies  against  corporation  on  parol  executed  contract  for 
necessary  goods  and  wc)rks i. 

indcliiiiilu.i  (i.<sinnjiil  for  fixtures,  as  for  goods  sold  and  delivered, 
docs  not  lie  by  one  who  atlixes  tlu-m  to  tiie  freehold  .     .     .    ii. 

nor,  by  the  owner  of  the  house  (where  atlixed)  selling  them  to  an 
incoming  tenant ii. 

but  it  has  been  held  to  lie  wiiere  the  sale  has  been  made  by  the 
tenant  to  the  landlord ii. 

ns  it  will  he  sustained  for  crops  of  wheat,  hay,  and  corn     .     .     . 

INFANTS.    (See  Kxtii.isa  Companiks'  .\cr;  \k(i>sahiks;   Pau- 

KNT  ANi»  Cmi-i) ;  Uatikication  ;  lli;scissio.\;  Voii>  anh 

V(>II>A»I.K.) 

can  legally  contract  for  necessaries  to  bind  themselves  .... 

infant's  contracts  not  absolutely  void,  but  voidable  only  at  his 
election 

plea  of  ini  i'ii.''y  can  only  be  pleaded  by  infant,  not  by  adult  con- 
tractnig  with  him 

in  Englaiid.  by  statute,  infant's  contract  for  goods  not  neces- 
saries t'oid,  and  cainiot  be  ratified 

may  contrncc  for  nccessiirics.  though  haviu'j  an  income  .     .     .     . 

question  for  jury  whether  articles  purchased  are  reasonable  under 
the  circurnstancMM 

iiifiMit  liable  under  implied  contr.act,  for  necessaries  for  wife  and 
infant  child,  where  adult  would  be  so  liable 

E.  iijamin  states  the  rule  too  widely 

wtiere  adult  not  liable  for  necessaries  supplied  his  minor  child, 
infant  not  so  liable 

parent  not  so  liable  unless  goods  supplied  with  his  assent  or  by 
his  authority ;  such  liability  not  implied  merely  from  the 
relatioiiHiiip i. 
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[RefiTeuces  are  to  both  text  and  uoteit  1 
ISVA'ST^  — (Continued). 

coiitliotinjj  authorities  on  tho  subject  considered i.  110-110 

infant  widow  bound  by  her  contract  for  her  husband's  funeral 

expenses i.  117 

infant  husband  liable  for  his  wife's  aiite-nuptiul  (Itibts  .     ...       i.  117 
where  infant  ward  indorsed  stock  ceititicatcs  to  enable  guardian 

to  sell  them,  held  siic  could  revoke  the  sale i.  l-'-l 

Infant's  Reliei   Act  in  Knirland  appliL^s  to  co;:'jracts  of  marriage, 

and  requires  lew  promise  aflcrniiijurity  tobind  infant;  ratitica- 

tion  of  old  prciinise  not  sullicicut i.  ll.'7 

nuestion  wiii'llier  new  proniis(^  or  ratification,  for  tl>e  jury      .  i.  ll'T 

if   infant  retain  pro|ierty  ]>urchiised  under  a  plea  of  infancy,  he 

cannot  avoid  payin.i,'  for  it i-  12!) 

nor  plead  infancy  as  defence  to  a  note  for  it     .     .     .  ...       i.  lUO 

infancy  is  bar  to  an  action  fo»'  breach  of  instructions  as  super- 


■       Ml 


.  1:12 

.  l:5J 

.  i:i;J 

.  ]'M 

.  13:J 


cargo     

but  not  bar  to  an  action  of  trover 

but  may  bo  given  in  evidence;  to  show  nature  of  act 

infant  liable  in  trover,  altliough  goods  delivered  under  contract  . 
infant  wiltiilly  taking  aiintlier's  goods,  liable  in  trover  .... 
liable  for  wilful  torts,  and  for  d.iinages  for  frauds'  committed  by 

him i.  l:J3 

but  his  fraudulent  representation  will  not  give  validity  to  his 

contract i.  W-i 

in  this  country  held  liable  for  fraudulent  misrepresentation  <if 

being  of  age i.  \'V\ 

disability  to  contract  does  not  protect  his  frauil :.  13:5 

in  Knglanil,  at  law  not  liable  for  a  fraudiil  jut  representation  that 

ho  is  of  ago i.  l^V' 

but  tliere  in  equity  ami  bankri  ptcy  liable i.  M;» 

infancy  no  defence  to  an  action  for  money  obtained  by  falselr  )d 

and  fraud i.  131 

American  decisions  at  law  and  English  decisions  in  ciinity  and 

bankruptcy  '  consistent  v,  ith  principle  as  to  infunt's  lia- 

bility for    fra  ,.i(ilent  r.iircseh'ation    than    lOnglish  decisions 

at  law i.  131.  l:'..") 

infant  cannot  have  c-'-tract  cancelleil  amf  retain   what  lie  has 

received i.  131 

then,  on  priii(i|ile,  when  relying  on    infancy  in   case  of  fraud, 

other  party  has  right  to  restoration i.  131,  13.") 

many  of  llie  cases  in  England  hold  liiat  infant  is  liable  in  actions 

er  ililiclii.  though  not  in  actions  cr  conlnirlu,  contrary  to  some 

of  the  recent  cases i.  13" 

English  and  American  authorities  cNainined    .     .     .  .    i.  133.  13.'. 

name  of  an  infant  not  good  as  ultimate  purciiaser  .ui  Icr  English 

Companies'  .\cts ...       i.  3J.3 

factors  lial)le  to  vendors  for  imlenniity  where  fuinishing  name  of 

infant  transferee i   316 

infant,  for  lurlirs  after  coming  of  age.  held  liable  as  contributory 

for  stock i   373 

but  not  liable  where  winding-t'.p  commences  before  he  attains 

majority i   373 


i.  ITii; 
ii.  L'it 
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[Refi'n'iui'K  are  to  both  t<'xt  iiinl  notes] 

INNOCENT  PAllTIKS.      (See  Miimch-ai,  t oisiohation  Tuans- 

ACTIONS;    NOTK   OK    IJlLI..) 

Olio  of  two  sutft-rin^:,  rule  as  to,  applied  to  improper  filling  up  of 

liliiiiks  ill  iifg'dialjlL' papor i.  397,  GltJ 

ijegoliablt!  pa{ier,  wlieii  not  good  even  in  hands  of  innocent  third 

parties j.  ;J!t7-UM) 

wlieie  riglits  of  innocent  tliird  parties  intervene,  a.  cestui  que  IruM 
may  lie  unable  to  rescind  a  transactinn  «iiicii  Ik?  might  have 
set  usi<le  as  l)etN\een  tiie  trustee  and  liiinsi'll' 

rule  as  to  innocent  parties  has  no  applicalion  to  party  taking  bill 
ol  lading  from  fraudulent  shippers  where  no  goods  received 

by  ship  or  railway 

(See  Uaii.way  Khkioht  Ukckii-ts.) 
INSANITY. 

old  common-law  authorities  held  ono  could  not  stultify  hiinsell'  . 

unsoundness  of  mind  now  good  defence  where  other  contract- 
ing party  knew  of  it i.  l:i 

but  where  fair  contract  made  with  lunatic  by  one  wiihciit 
knowledge  of  insanity,  and  the  parties  cannot  be  put  in  ^iniit 
qui),  the  contract  will  not  be  disturbed i.  \:]'.) 

variniis  detinitions  furnished  which  are  not  considered  sufHcieiit 

to  meet  doubtful  cases i.  ]:\i\ 

tldusiiiii  said  by  Sir  .John  Nicholl  to  lie  the  true  test      ....       i.  ]■',' 

lunacy  a  term  of  general  import,  embracing  all  kinds  of  insanity 
or  unsoundness  of  mind  incapacitjiting  attention  to  ordinary 
business  of  life i.  \:]' 

when  arising  from  old  age  is  senilis  ilfineiilln i    bl" 

evidence  of  insanity i.  l;!7,  1  i'' 

tlmiiijh  mind  be  impaireil  by  age  or  disease,  acts  valid  if  party 

capable  of  transacting  ordinary  business i.  ]> 

when  liiuacy  once  estalili-hed,  burden  to  show  act  done  in  lucid 

interval  on  party  claiming;  tiiioiijiii  liiiiatic    ....      i.  i:';i,  1 1 1,  ll.'i 

where  no  evidence  of  know  iedgf?  of  insanity,  contr.act  will  not  be 
set  aside  except  for  imposition 

imposili. in  in  this,  as  in  other  cases,  shows  fraud 

where  knowledge  of  insanity  and  fraudulent  advantage  taken, 
(MUitraet  invalidated  fur  fraud 

where  party  notniidiisly  insane,  nsiiiiiiio  ail  iulKjrvm  only  applies 
80  far  as  lunatic  lienefited 

ncLTotiable  paper  franduiciitiy  oot.ii  >!  from  lunatic  iield  void, 
ev.'ii  in  haiiils 'if  innoeei't  purcha.^er  without  notice 

absence  of  knowledge  of  insanity,  us  well  as  fairness,  required  to 
sustain  contr.ict  with  lunatic 

wheif!  want  of  capacity  known,  lunatic's  guurdian  recovered 
jiroperty  exchanged  without  restoring  (^nnsideratiou   .... 

courts  of  eiinity  will  under  soine  circuinslaiucs  set  aside  con- 
tracts ni.'ide  with  |H'rs(uis  of  weak  minds 

but  when.!  the  other  parly  acted  innocently,  the  contract  will  not 
lie  set  asiile  uiiIosh  parlies  cm  bt^  put  in  nlntu  qui)       .... 

executed   contracts,  fair  and  witli   iiinoi'ent   patties,   have  fro- 

ipieiitiy  been  sustained i.  I^IO.  II' 

even  where  the  lunatic  has  ilciivcd  no  benelit  from  the  traiis- 
nction ill' 
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(Korvri'ncKS  ure  to  liotli  text  auil  uutrs.] 

INSANITY  —  {Confiuucl). 

but  traii.saL'tiou  witli  lunatic  will  not  be  upiield  wiiere  innocent 
party  has  not  bueii  damnifuMl 

to  vitiate  contiact  with  lunatic  suflicient  knowledge  in  other  of 
incaiiacity  must  exi.st 

fair  dealing  with  one  not  known  to  be  insane  sustained  as  a  deci- 
sion of  ncct'ssity 

evidence  of  general  reputation  of  insanity  inadmissible  to  prove 
knowledge 

lunatics  conveyance  to  innocent  party  rcrused  to  be  set  aside 
though  executed  sid)se(picntly  to  in(piisilion  of  lunacy  found  . 

ex"cutory  contracts  made  by  lunatics  will  not  be  enforced      .     . 

and  executed  contracts,  not  for  necessaries,  will  sometimes  be 
r(!s<'ind(Ml  .  


11-' 


.  112 
.  14J 


.  112 

.  ii;i 

.  li:] 


whete  consideration  inadequate,  slight  evidence  will  establish 
iiniKi.sition 

extrein-  weakness  of  intellect  sntlicient  ground  for  .setting  aside 
lun:>.lic's  contract  when  made  on  insullicient  consideration  . 

lunatic's  contract  voidable,  and  not  void 

may  contract  for  nccv'ssarii-s  both  belori-  and  after  inipiisition  of 
lunacy,  and  with  one  having  knowleilge  Diercof 

also  liable  for  iieecss.'iries  furnished  his  wife  during  his  lunacy  . 

,;  d)le  for  costs  incurred  for  his  beiu'fit 

tLough  he  may  avoid  his  express  contracts,  lie  cannot  those  im- 
plied by  law.  as  nc.x'ssaries  for  his  wife 

held  liable  in  eiiuily  for  money  supplied  wife  during  his  lunacy,  and 
(ixpeiidecl  for  neeessariv's,  though  she  hail  a  separate  income     . 

power  to  wife  to  hind  iier  lunatic  husband  for  necessaries,  does 
not  exist  when  they  are  furnished  by  him 

to  establish  lueid  interval,  restoration  of  mind  sntlicient  to  judge 
t)t' act  \\n\A  be  shown 

not  necessary  that  th<'  party  should  possess  same  ability  as  be- 
fore insanity 

mere  delusion  insullicient  to  avoid  act  unless  such  act  affected  by 
the  delusion 

wher(>  party  capable  of  ;ittention  and  applieation,  weakness  of 
mind  and  foiget fulness  not  snllliient  to  invalidate  contrai;l 

insanity  of  husband  revokes  agency  of  wife 

but  not.  without  notice,  to  those  to  whom  ho  has  been  held  out 

as  agent .... 

INTKNTIO.N'   OK    PAI!  TIi:.'^,  (.Sec  ritiNciPAi.  anm)  A<ii-.\r.) 

to  contract,  or  their  mutual  ;i.>scnt,  to  govern  in  construction  of 
contract  of  sale 

that  pr.i[ieity  in  goods  sli.ill  not  pass,  whert^  u  pritre  has  first  to 
b(- agi 1  on,  and  thih  not  done 

no  i>roperty  pas.scs  in  goods  concealed  in  otiier  goods  .sold,  where 
not  the  MitfMition  of  the  parties  that  the  property  in  tin-  hidden 
goods  should  pass 

to  constitute  sale  in  di>t  netioii  from  bailment,  in  former  must  l)e 
int(>nliou  to  jiass  ai)sohit<!  property  in  subject 

governs  in  construction  of  cnuliacts i,  WW 

and  eipially  so  whore  contract  n;ade  by  a  home  agent  for  a  foreign 

IM'incipal,  as  in  odici  t.ifes i.   'A')  'Ab 
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[RcfcrviiceH  nre  to  both  text  and  :iotcR.] 

IXTEXTION   OF   rWlVUlS -(Conlinu,,/). 

and  so  as  to  wlietlier  u  ooiiti-aet  niiuit'  hy  a  party  is  made  as  agent 
or  as  principal i.  532,  ^^V^ 

intent  of  tlie  parliey  ;««  sliown  liy  tin-  f.icts  is  to  govnrn,  wliother 
partii!s  staiiil  in  tiie  rrlati'in  of  principal  and  agent  or  as  vendor 

and  vendee i.  HS'J 

INTOXICATING   LKil'Olt   SALES. 

exchanging  lii^uur  for  goods  came  within  (ho  Massachnsetts  act 

of  LSI,') i.  !(),  11  ;  ii.  :'-] 

and  a  delivery  and  receipt  of  intoxicating  lifjuors  as  payment  for 
services,  is  a  "  sale  "  within  (he  meaning  of  such  acts     ...        i    11 

held  ••iiiiim,  in  Indiana,  but    the  soundness  of  the  decision  is 

questioned i.  !1 

(See  Ba«ti:r.) 
.ITS   DISPOXEXIH.     (See  Pitoi-KUTY  I'asmno) 
KN'OWl.KlKiH.     (See  riiiMii-At,  .\su  A..(  Nr  ) 

means  of  knowledge  not  equivaleiii  to  actual  knowledge  a^  to  deal- 
ing with  ng<'nts.  etc i.  ."7i'>.  ""7 

LACIIl'.S.     (See  Ksrofi-r.r,:  Fii.M  r<  ;  If  ami  it:  a  ri<»\:  Hkscishion  ) 

by  nin'easonahie   dchiy  stockholders  of  company  will  lose  their 

right  to  attack  )iroc.t'ediiig,'^  of  cunipany  for  fraud i. 'JUT 

\i"li(!re  director  of  conijiany  purchased  .^^tock  ileposited  with  C()m- 
j.smy  us  security,  witli  power  of  sale,  sale  held  good  where 
/(i(7(('.s  by  depositor  after  full  knowledge i.  ;;'! 

where  party  .seeks  to  rescind  contract  he  is  bounil  by  Inches  for 
not  exelci^i^g  ri;iiit.  on  ol>tai!iing  knowledge  that  woidil  enable 
him  to  do  so i,  ;jUi.  :'.!- 

but  where  not  seeking  to  rescind  contract,  but  claiming  damages 
in  nature  i«f  actinn  fur  deceit,  .'-anie  ilocti'inc  ;i>  to  l<ii-/u's  ilnv.s 
not  apidy,  but  tlie  Staliili  of  Limitations  tlieii  aj>plies  as  to  time       i   ■'■!  1 

whore  slock  of  another  was  t'.'an.stVrrcd  to  innocent  third  party  as 

mortgagee,  anil  no/f/c'^.v  by  owner  (^f  stock,  transfer  set  aside  i.  o"JT,  -VJ^ 

stockholdci  iicld  not  giiil'. y  of  liirl,<s  wiicre  compaii\  and  himself 

await  rcstdt  of  other  suits i   :'ih 

if  grounds  exi-^t  for  \ciulce  setting  a-id^  f.ansfi'r  of  stock,  uidess 

lie  act  pi'onii)liy  he  will  be  concluded i.  :17-' 

infant  ft»r  i(ii-!i<s  after  et)iniug of  age  held  liable  a.s  a  eontributory 

for  stock i.  ■''"> 

baidc  by  Im-lics.  through  its  olUeeis,  iu  permitting  transfer  of  stock 

iiniy  lose  lien  ....  .     .  i   :i  c 

as  trans;iction  l>etwcen  partie-  occupying  a  tiduciary  relation  is 
',  oidabie  only  at  instance  o\  resin.  >i'ii  trust,  where  it  has  been 
adopti  il  :uul  aj'|)ro\  'd  and  is  on  lull  consideration,  lar/ns  may 
pve\ent  its  being  set  aside i.  |.J' 

deiayiu;.';  in  electinj'  as  l)ei\\een  priiici}),(l  .ind  agent  not  hirln", 
where  principal  not  iui>ied  to  id-*  injury  by  creilitor  i.  fdO. 

a  movernmi  nt  i.--  no!  nvsjiousible  for  the  'drhis  of  its  otiicers    .     .       i. 
LEX  LOCI  COK'n^VCTlS, 

does  not  govern  i\  here  lie  re  are  there  bad  deci-ions,  and  under  the 
sanu!  system  d'  law  as  in  force  by  the  i.iv\  of  the  f>ni,ii  .     .    ii.  X' 

Ib'J 

where  botti^nvy  bon-i-  are  e\oeuted  for  repairs  by  master  of 
foreiL:n  ship,  lis  iigi-tit  of  ?iece«flity.  the  law  of  the  jdace  when" 
«»b^  belongs  goveni.-j  the  nature  of  the  owner's  liability      .     .      i 
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fltotTincfis  are  to  Ipolli  Icit  atui  uotos. 

LEX  LOCI  CONTRACTUS-  (r„„^N./r./). 


787 


priiu'ipli^s  governing;  liottoinry  IxdkIs 


iuteicsti  ;ilii>\votl  on  n(?ciiiiiy  of  sliij"  l>y  instalments  in  efleet  bot- 


toinrv  >><'ii( 


Is 


i.  i»Si> 


tlie  law  of  the  pliire  whore  tli  •  ship  lielontrs  .Cfovorns  as  to  C(,ni- 
niur.it'atioii  with  owiitrol  farj;o  Ijufo.o  (lyp'itliei^aliou  ot  it  hy 
master  of  sliip 


to  '^onstiuit:  viiliil  liiittoisuy  liiunl.  ina-tcr's  auUinrity  Itfiiig  based 
on  nocessity,  tho  inuncy  must  I'e  fnrtht^  n^'cessitii'snf  ti»<'  yliip  i. 
HEX.     (StM-  \i;(  KSNAitiKs;  Sim   .Masikhs.) 

vendor's  lien  not  pivserved  wh.'Tn  iLher"  is  an  actual  salf  and  ilc- 
livery  of  Lfoods,  under  j»n  afjreenicnt  thut  tlie  projxMty  in  the 


5.  28.1 
:28;L  :!>} 


jronds  IS  nii(  cli.di'.'ed 


nor  wiieii  sucii  ugri'OintMit  is  pol'prahle 

is  a  tncre  persona!  ri'^ht  of  detention,  dilTi'i  ini.;  fruiii  pledge 
and  eaniiot  lie  tran»''<-rre  J  (d  aunfhcr 


i.  0»!.  !)7 

i.  1)7,  UH 

i.  Kt:) 

i.  Kt:'. 


mati-rial men  have  lim  on  fereijin  shi|i  f.^rm 

or  where  ship  is  held  dutas  fureiijii,  ar.d  vni>plies  are  furnished 


saries  or  Mippli(?s, 


in  failli  Iherenf 


in  Lni:hind  it  is  htld  thai  master  can  cidy  create  a  lieii  on  ship 
by  bottomry  bond,  but  in  {ii(>  L'riiird  States  it  is  .scttlfd  that 
master  ran  create  a.  lion  on  ship  wiih^nt  a  bottomry  bond   . 

vesS"!.  in  the  l'iiit"d  States,  not  subject  to  'ieii  for  eoniiiion  I'ebt 
of  master  or  owner,  same  neee.ssity  mu- 
justify  buttomry  b(»nd 


i.  •_'T:5 


i   U'7!» 


^Ib 


i\".  M  as    V I 


iJ.l 


fact    aIot\e   of    master    !•  ii 


hypotheeal 


owner  dors    n"i    jestily    im| 


tifv    i! 


lied 


lOI) 


rule.s  as  to  liens  ,iiid  inipli.'d  hypotliecation i. 

lieTia  a;.,'ainst  a  ship  do  not  attach  wh-  n  sh<>  is  sdld  by  master 

under  n<>cessity 

the  lici's  are  attached  U>  (lie  pinceeds  ef  tlio  shii» 


i.  -Jsd 

I.  'JXd 
L'8(i,  -JJ^l 


■xists  for  supplies,  draf! 


diti 


wliero  a  lien  exists  tor  snppnes,  tirat's  ar(?  oni\  t  onditional  pay- 
ment, and  on  niMi-payni.'i't  llie  ii^Mi  can  be  ciiliiiccii 

mortLragees  of  a -lii;  aie  eiitille.l  to  payment  in  j>ri'ir,ty  to  ina- 
teriabmen  not  in  jwsspssion  so  a"  to  give  ihem  h  lii-n 

maritinie  lien  does  not  arise  it;  a  eonlra'-t  to  biul<l  a  ship  ><y  i  > 
fiirni-.li  nial<'rials  tl<en!ft>r  .      . 

such  lieii-^.  within  limits  jiained.  in.iy  '•«•  < fealed  by  the  Stales' 
le'^islatnres  in  il.is  ( (eintry    .      .  .      .  .... 

see.  as  !•' '"d.       ti,  maritime  lien- .     .     .  

wheie  iM.i^ler'-  .i^nt  is  placed  i'»  |>ossr>s»-ioii  of  vessel  and  earjro 
fur  p(ir|K>se  of  saving'  etit^xi.  aii'l  does  so,  lie  has  a  lien  thereon 
for  liis  ni',!e.«sitry  chai  ;;eK  .     .  

the  master  has  a  n.arit'ine  lien  ff>r  iiis  expei-dituie  fi.r  neces- 
saries, even  a'.;aiti-t  a '-"')  ///c  pnrcliaser  of  the  siiiji 

nnder  bill  nf  la.ilint;  of  charferer,  a?*  owner  pm  hiir  rlrf.  shi)«ni>r  has 
lien  on  the  ship  for  ex'vndinn  of  tin'  contri't 

and,  if  tli»!  ves.sel  's  in  (iislr-  •-■.  a  lien  .■i;:aiii>t  \.  sej  may  '>e  crp 
aled  for  m^ees-iarv  -n'/vVt-^  to  rpli^v>»  Ji«h 

bank  by  I'l'lies.  throii'jrh  ii-*  oirieer*.  in  permittiii;!  transfer  of 
stock,  imiy  lose  its  lieti  .     . 

where  i)ank  ri»fris"s  to  transf»»r  st«yk  sold,  on  toifoMinied  el.iim  of 
lien,  bank  1.- liabl*  to  selWf  .....,«... 

vol..    11.  i3 


i.  -jsi 
i.  -JSl 

i.  JS2 

i.  JSI 

i.  L'-^T 

i.  -.'s: 
i.  -jx: 

i.  -.'HT 
I  •.•!»d 
i.  •.'!>! 

i.  'Jin 
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LIET^  —  (Continueil). 

as  to  lien  to  a  State  on  railroad  eiiurin',-  to  Londliolders.     .     .     . 

aucti(ine(!i-.s  iiavinpf  a  lien  on  goods  can  sue  in  their  own  names    . 

factor's  lien  under  Factors'  Acts  for  advances  on  goods  consigned 
to  him , 

where  an  agfnt  is  intrusted  with  goods  for  sale,  ht-  has  nsually  an 
implied  lien  on  thcni  for  his  uccf|)tatic('s  against  them    .     .     . 

liens  hy  attachment  or  judgment  arc  not  aiVci-ted  hy  the  sub- 
sequent ratilic.ition  of  previous  unauthorized  act  of  agent  in 
transferring  tiie  propel  ty 

ship's  lien  for  frt'i;;lit  and  charges  on  cargo  remains  after  being 
unloaded  and  discharged,  wliere  not  duly  received  by  con- 
signees  i 

bankrupt  estate  of  factor  iield  to  have  a  lien  for  his  advances  on 
goods  held  by  him i 

lien  on  riilroad  and  property  attaches  to  land  granted  the  company     ii 

notwithstanding  earnest  is  paid,  if  th.;  balance  on  the  goods 
bought  is  payable  on  delivery,  the  vendor's  lien  for  the  price 
continues ii 

if  vendor's  lien  attaches  to  the  wliole  of  the  goods,  there  is  no  ac- 
ceptaiure  and  actual  receipt  of  them  by  tlie  vendee  to  satisfy  the 

Statute  of  Frauds ii.  ;]|7 

(See  AccKiTAXci:  ;  AcTf.\r.  Ukckipt.) 
MMITA'i'IOXS,  STATL'TF  OF.     (See  Statiti:  oi  Limitations.) 
LIS  I'KNDFNS. 

duly  prosecuted  is  notice  to  purciiaser,  and  binds  his  interest  by 
judgment  or  decree 

the  pendency  of  the  suit  is  notice 

litigatiii'^  ))arti('s  nut  alfi'i'ted  by  transfer  during  tiinl    .... 

these  principles  applietl  in  this  cotmlry  to  sales  of  both  real  and 
personal  properly i.  i\f<J 

same  dditiine  Ik'M  in  English  cases i.  38.'], 

but  does  not  api>ly  to  puichasers  of  negotiable  securities,  unless 
they  receive  actual,  and  not  ciinstructive  notice      ....    i.  ;j8"J, 

county  bonds  purdiaseil /»  n/Zr/i/c ///e  held  affected  by  constructive 
notice,  on  ground  tliat  they  are  not  nt'gotiable  securities     .     .       i. 

held  to  apply  to  rhosex  in  action,  as  bond  and  mortgage      ...       i. 

contiMided  in  an  Englisii  ea.se  and  doubt  expressed  in  an  old  New 
York  cas»\  as  l*^  the  doctrine  applying  to  personal  property     .       i. 

but  on  autiiwrity  of  t>oih  Kngiish  and  American  ca.ses,  and  on 
jirinciple,  it  clearly  iloes i. 

basis  (if  the  liloctrine.  wiiich  is  as  applieablc  to  personalty  as  to 
reidty.  is  IImI  Keller  can  give  no  better  title  than  he  hiis  . 

has  no  aiijilic.ilion  t<>  miuiicipal  bonds  which  are  negotiable    .     . 
MAUlilAfJl':.  KlCiri'S  BY.     (See  Maui!IK.i»  WnMiN.) 
MARUIKI)  WO.MHX.     (See  Ac.knt  ok  Xkckssity.) 

Innatii  liable  for  necessaries  furnished  his  wife  duiing  lunacy 

and  her  power  as  husband's  agent  to  obtain  supplies  continues 
aft-r  insanity  (uf  the  hu.sband,  tlealing  with  innocent  third 
parties  .     .  i 

married  woman,  usrent  of  necessity i 

tliongh  lutiitie  mav  avi>iil  ins  ext>rpss  contracts  ho  cannot  those 
im[>lied,  as  for  uooesaaries  tu  wiie i 
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[Referoiireii  arv  to  both  tuxt  and  DOtra  ] 

MARRIED  WOMEN—  (r„„/(HMt</). 

in  equity,  proof  alloweil  for  riiouey  to  wife  duiiiig  hor  husband's 
lunacy,  applied  for  necessaries,  though  havni<r  a  separate  in- 
come      i.  113 

but  where  snthciently  supplied  by  husband  for  necessaries,  lius- 

band  not  liablo i.  U.", 

Marrinl  Wouu  n  liriiu/  with  their  Iluxhaiuls. 

married  women  at  common  law  are  incapable  of  milking  con- 
tracts      i.  II!) 

such  contrarts  absolutely  void,  not  voidable,  and  therefore  caimot 

be  ratifi.d i.  Hit 

as  far  as  she  can  contract  she  binds  lier  luisbaml.  not  herself,  at 

connnon  law i.  II!) 

her  personalty  m;iy  be  seized  ii\  execMilion  against  her  husband    .       i.  11!) 

where  not  a  "  public  or  free  trader  ''  her  earnings  vest  in  her  hus- 
band       i.  I."»<) 

presumption  is  that  property  in  her  possession  is  property  of  her 

husband i.  l.'d) 

when  wife  binds  husband  by  contract  she  does  so  as  his  agent    i.  150,  l.'d 

this  agency  ni.iy  be  infcrnnl  when  wife  lives  willi  her  husband    .       i.  l.')l 

but  not  when  purcliiises  are  of  an  i'x(rav!ig,int.  natiu'e     ....        i.  l.")l 

under  Alabama  code,  projwrty  purehast'd  by  proceeds  of  v.ife's 

separate  estate  vests  in  her  as  ,ig;(inst  licr  hnsliaiid's  credit:)rs  .       i.  l.")l 

contracts  between  husband  iiiid  wife  v^id  at  connnon  law  i.  l.'jl 

where  wife  buys  on  credit  ol  husband  tiie  (lui'stion  is  as  to  ex- 
press or  implied  authority  to  bind  him,  —  wliether  agency  has 
been  created i.  152 

where  husband  stipplies  necos.saries,  implied  power  of  wife  to  con- 
tract for  them  cease.s i.  15'J,  157 

husband  bound  to  provide  wife  necessaries i.  15;5-l."i7 

wife  noiinplii'd  power  to  bind  liiisbanil  except  foi'  necessaries        .       i.  l.'il 

whether  inisband  bound  tu"  not  on  wife's  contract  for  necessaries 

depends  on  supply  or  not  liy  husband        i.  152-1.")S 

burden  of  proof  tliat  articles  supplied  are  necessaries  is  on  party 

supplying  them i.  158 

husband  has  right  to  supply  family  reiwsonably  according  to  his 

own  view i.  158 

legal  nnplication  that  necessaries  purcin».sed  by  wife  are  on  account 
of  Imsband i.  158 

essence  of  liability  of  wife's  ^.-parate  est.ite   for  necessaries  \a 

their  being  furnished  on  her  credit  and  rei[in'st i.  158 

serv.'vnt  empl<iyed  by  wife  prestnned  to  l»e  for  husi)aiid  .     ...       i    15!) 
Marri'il  \Vi)mrii  ns  :\tj«nt*  of  \rri>sititif j,  l,5!l-l!)5 

I'arsons  mistak  as  to  tin  ir  mability  to  l»ind  husband  by  con- 
tracts for  nece.ssarii'S  i.  1,5!) 

distinction,  as  to  airreein::  mind.  Iictw<«i*n  the  husbaufl's  express 

and  implieil  contracts  ...  i.  150 

where  compelled  liy  inisbatnl's  misconduct  to  leave  him,  she  can 

bind  him  tor  necessaries  .     .  i.  15!),  ItiO 

this,  not  only  witliont  •'  agreeing  mind  "  of  husband,  but  against 

his  express  ilisse'ir i.  IfiO 

she  becomes  ;iL:ei  t  ot  necessity,  —  principles  governing  slated     i.  lGO-102 

results  from  marital  rights i.  161 
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MAHRIKD   WOMEN      (CouiinHe.l). 

causes  creutiiiii;  suuli  iigfiicy i.  101, 

onuH  18  on  {'arty  siipiilyiiii?  floods  to  sustain  agency i. 

nature  of  liushaml's  lial)ility i. 

wlieic  sepaiatioM  vt)liintaiy,  liusbainl  liable i 

unless  furnishiiij;  sii|ii>(>it i, 

on  separation,  onlinary  aj^eiu'y  ceases i. 

notice  of  sucii  .separatidn  tnim  liusband  nut  necessary  except  to 
previous  dealers  willi  wit'e  as  Imsband's  aj^eiit i. 

party  supplying  gcxxls  must  justify  wife'."  aliandoiinient,  and  show 
that  articles  are  ni'cossarii's i. 

exceptional  cases  idulrn  not  well  decided i.  1  Oil- 
where  necessity  ceases  agency  of  in'ccssity  ceases       .     .     .     .     i.  Ki'i 
•    what  will  justify  wife  leaving  and  remaining  from  her  husband    i.  17(t, 

Hishop  incorrect,  that  notice  to  return  will  not  al)ridge  wife's 
credit i. 

Emery  r.  Emery  on  this  point  wrongly  decided i. 

offer  of  imsband  in  g<Jod  faith  to  provide  for  wife  entls  ageii'-y  of 
necessity i. 

/<0H«/(V/f.t  of  offer  ([ui'stion  for  jury i. 

Jlorwood  r.  liel'fcr,  holding  husl)and's  misconihict  no  justification 
for  wife  leaving  him,  unsound i.  17;5- 

Emery  o.  Emery,  though  even  more  unphilosophical,  not  repu- 
diated by  text-writ<Ms i. 

cases  con trar}  to  holding  in  both  Ilorwooil  r.  Ileffer  and  Kmery 
i\  Emery i.  ITS 

where  alimony  allowed,  for  support  of  wife  and  chililicn.  iiusband 
not  further  liable i.  Isl 

where  wife  rea.-onabiy  justified  in  remaining  siparatcd  from  hus- 
band, lie  continues  lialjle  for  iier  support  tiiongh  olfering  to 
take  her  b.ick        i 

Kmery  c  lOmery  iicxcr  followed  in  this  country i. 

where  husband  ilc^erts  his  wife  and  in  good  faith  seeks  a  recon- 
ciliation, if  wife,  W'ithout  good  cause,  refuses,  her  agency  <>l 
necessity  ends 

liis  liability  governed  by  necessities  of  (;aso  and  ends  with  the 
necessity 

separate  maintenanco  di'nied  to  wife  in  Illinois  where  hoiui  fiilc 
olTer  of  Imsband  to  siipiiort  lu'r 

in  California,  where  wife  abandons  husband,  he  is  not  liable  for 
her  suppoit  until  she  olTeis  to  return,  uidess  she  has  left  for 
his  misconduct 

nor  where  they  separate  by  agreement,  unless  part  of  agreement 
otherwise 

so  in  Kngland.  held  where  sejiaration  voluntary  under  agreement, 
husbancl  liable  only  by  its  terms 

insanity  of  hnsban<l  revokes  a2:ency  of  wife i.  1!)", 

but  not,  without  notict?,  to  those  to  whom  he  has  held  her  out  ;is 
:igcnt i.  1!'<>. 

insane  husband  not  liable  f(n"  necessaries  to  wife  or  for  repairs  to 
premis(!s  by  her  directions,  any  more  than  if  sane,  where;  he 
has  sM()])lied  her  witli  fimds  for  sucdi  purposes i- 

where  wife  would  be  disentitled  to  succeed  in  action  for  restitu- 
tion of  conjugal  rights,  she  lias  no  agency  of  necessity    .     .     .       i. 


KlL' 
lO.i 

k;:; 


Hi:; 

It;;', 
Wt 
171 
171 

171 
171 

17'. 
1?:; 

177 

177 

ls7 

Is.) 


Is7 

IsS 


!>s 

ISS 
Is:) 


Is:l 


Isl) 

1111 


vxi 


-iNALYTICAL  INDEX. 

IRefvrviici'H  ure  to  both  t«xt  uuil  uotcn.  | 

MARRIED  WOMEX  -  (Coniiuuvil). 

party  supplyin);  UeHcrted  wife  with  money  for  necessaries  can 
recovui-  a^Minst  liiislmnd  in  (-(piity,  but  not  in  law       .     .     .     . 

Professor  I'aisons'  view  tliut  this  is  uusuttled,  not  sustiiiniMl    .     . 

the  law  oil  thu  (juustiuii  woU  settled  both  in  England  and 
America i. 

er|tiity  has,  in  some  cases,  granted  mainteiwince  to  wife,  but  the 
usual  remedy  is  in  spiritu:il  courts  for  alimony       .     .     .     .    i. 
Murncil  Women  hiiiilinif  thtiir  'Si /mnile  I'J.^ldle. 

courts  of  ecjuity  have  jurisdiction  over  separate  estates  of  married 
woaien,  and  ther<>,  and  not  in  law,  remedies  against  must  be 
sought i. 

courts  of  hiw  recognize  no  power  in  marrifd  women  to  con- 
tract, nor  generally  anv  proju-rty  apart  from  hushaiid      .     .    i. 

equity  acts  through  trusts,  and  in  respect  to  her  separate  estate 
treats  her  as  a  feme  sole 

her  bonds,  hills  of  (exchange,  and  promissory  notes  payable  out  of 
lier  separate  estate 

it  is  lialile  also  for  her  general  engagement  contracted  on  the 
credit  of i. 

when  living  separate  from  )ier  husband,  liability  of  separate 
estate  mure  reailily  iu»pli(Ml 

where,  ami  where  not,  her  liabilities  take  precedence  over  her  ap- 
pointment under  power i. 

when,  and  when  not,  iier  separate  proiierty  subject  to  restraint 
on  anticipation,  liable 

essence  of  her  liability  as  to  her  general  engagements  is  that  they 
are  made  on  the  credit  of  the  e^tate  possessed  by  her,  not 
hampered  by  restraint  on  anticipation i. 

her  deed  of  separate  estate  binds  her  by  estoppel  us  femr  sole  . 

•Statute  of  LiinitalioMS  not  bar  against  claims  on  her  separate 
estate  for  money  for  necessaries 

where  she  trades  as  a  feme  sole,  her  luisband  having  been  ban- 
ished or  having  abjur<!d  the  realm  or  abandoned  her,  she  is 
answerable  for  h^r  (k-liis 

where  husband's  absence  only  tenijMjrary.  her  ])()wers  not  enlargiwl 

assignment  by  hnslmnd  of  furniture  to  wife  fur  her  separate  use, 
for  valuable  consideration,  is,  in  lOngland,  within  liiUs  of  Sales 
Acts,  and  recpiires  registratit)n 

husband  may  make  settlement  on  his  w ife  where  claims  of  exist- 
ing credits  not  impaired,  anil  where  nut  dune  l'r;ni<liileiitly  .     . 

ami,  as  an  e(piivalent  for  her  separab'  property  usimI  by  her 
liusband,  payment  to  her  as  to  any  other  will  be  sustained  .     . 

ante-nuptial  contract  is  good  as  between  parlies,  and  binding  on 
others  when  duly  registered 

and  projMjrty  continues  to  be  bound  when  removed  to  another 

Statt! 

Married    Women's  Propi'-hf  A,  Is. 

sl<ilus  of  married  women  materially  altered  by  modern  statutes    . 

synopsis  of  such  statute.-,  in  England  and  in  this  country    .     .     i. 

such  acts  in  force  in  Provinces  of  Canada  outside  of  liiiebec    .     . 

a  very  complete  married  woman's  projterty  act  in  force  in  Nova 
Scotia 
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llii'Nf  iK'U  ('(iiiliiiii  |iiiti('i|<l('M  |ii'i'viiiuNly  in  fdicit  in  <<i|iiit.y  i\n  U> 


iniiirii-il  wonicn'M  hi>|iik 
inil<<|M>iiil('iil  of  siK'li  iii'l 
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hi  <<r  Inisli.'tiiilit, 


t'OII 


um>  am!  lioni'lil. 


.M.; 

Ml 
Ml 

-M.. 

M.. 


(Ills  iliirh'iiii'  licM  in  ImUi  l'',ii'.;l;iiiil  iiinl  Atiic'ricii    .  .     .    i. 

«i  /.)/7/.i/(.  MJii"  cm,  iiinlii  sill  h  ol  llit'  iM.iiiii'ii  U'nuu'n'H  AcU  iw 
('X|>n',s,>«l_v  rnal>l('  Iht  In  do  so i. 

till'  l''.ni;li--li  iH'ls  li;i\(«  lircii  licjii  HH  llul  t  i>l  insiiiM-livi',  aini  lllnlrr 
llti'  ml  i>l  ISSJ  lit'lit  llial  lit'i  coiiliiii'l  NMiiilil  not  liiihl  ill  r  siili- 
Ni'i|iiiMilly  ;ii'i|iiiit'il  |ii'i)|ii'il_v  

in  lliis  coiiiitrv,  liiii,  ii  lias  Itci'ii  liclil  Ilial  llii<  arts  <ln  not  so  i>n- 
liii'i;i<  llic  li.iliililv  of  licr  si<|),iiali'  <>slali'  as  In  i'liai>;i'  il  nilli 
inonry  i'X|m>iiiI('<I  \>\  Ikm'  rcii'lvt'il  fioni  Iiit  iiiisiiaiul      .      .      .    i.  'Jio,  Jlil 

in  l'!iii;laiiil,  Ikt  claiiii  in  liaiiUi  upli'V  ai;aiii»f  lii-r  liii^liamrs  ch- 
talc.  <'x>'i'|>t  for  nioiii'v  not  Icnf  for  Ins  liadi*  ami  luisiiu'ss,  in 
|ios||hiii(mI  iiiilil  i-laini.t  of  o|.li<<r  cri'ililurs  aro  paid  in  full 

property  ai'ipiircd   liy  a  niaiiii'd  woinaii  after  marriage  is  joolti'd 


i.  -Jlii 


upon  >\itli  sii 


•I' 


on,  wliii'li  lias  to  III-  ovcrconio  in  ronti'st.s  lic- 


twiM'ii  her  liiisliaiid  and  his  oredilors,  as  was  Hit*  ca.si'  at  coni- 


inon  law 


i.  -Jlii 


piopfity  pnnliascd  l«y  her  on  criMJit  or  with  her  earnings  liaH 
■  fli'ii  Ihm'ii  snhjcctfd  to  Icxy  niidi'r  exci'iil ion  ai;ainsl  lirr  Inis- 


liand 


M(i 


in  Mississippi,  a  niairied  woin:in  lias  most  of  llie  (utwitrH  iiml  liu- 


liiiilics.  when  i'ii);aL;ed  in  Itade,  of  a /i  (((<' .vii/f i.  'JI7 


H,r  Sl.i/us.  *' 

at  t'oiiiinoii  law  the  aeipiisilionsof  a  wife  aeertied  to  the  hiishand 

Iteeaine  ii.ilije  for  his  delils,  and  her  possession  was  his 
and  where  tiie  liiishand  t,'ave  promissory  notes  as  trnstei'  for  his 

wife,  for  lionseiiold  supplies,  as  llie  wife  had  ^iven  no  aufhority 


i   JIT 


for  lliis.  I 


h 


liahli 


I'onrts  of  I 

us  that  t 

while  Inis 


iimler  i-ei 


be! 


omri 


i,  '.MT 

•etioii  of  wife's  property 

.     .     .  ..."        i.  217 

liand  had  poHseHsioii  hi) 

i.  'Jh 

r«'eo_i;ni/.e  personally  lis 

.     ." i.  -Jis 

nalt.y,  lier  hnslmml  cuii- 

i   -..M^ 

I  h\  iiels,  eomhici,  mid 

.     " i.  -Jl-* 

s  actpiie.seeneo  .     .  i.  "JIS 

•el   siieli  an  estate,  even 
1  it   liiks  l>cen  ho  treated 

i.  lMs 

I'ontrol  with    hiishand'rt 

i.  1.MS 

loiiurli  not  by  trust  deed, 
ii.sl>and,uven  agaitist  ids 

i.  -JIS.  •:!!) 


whero  a  separ.ite  estate  is  in  her  in  p 

not  alTeet  her  jiroprii'torship  or  rii; 
.sueh  separaU"   estate  ni.iy  he  estahli 

words,  an  any  other  faet  in  fniis 
or  from  lomj  eonlml  over  it  i>y  hush; 
courts  of  law  as  widl  as  eniiity  will  [ 

iifjauist  her  hiishand's  ereiiitors,  w 

that  he  ha'i  not  ohtained  eredil  on 
BOpaiale  projierty  presumed  from  In 

fteipiiesooneo 

property  eoiiveyed  to  married  womei 

separate  property,  when  so  treated  1 

ereditors i. 

married  woman  liold,  niraiiiiit  her  husband's  eroditors,  to  liave  titlo 
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lltrrvniiii'i'ii  uri'  (>  liiitli  tnl  miil  iiotM.  | 

.MAIIIUKI)  WOMKN      {r„„ii„„r,l)- 

ill  niiiNviiii;  iiiiicliiii<>  i<lil.iiiit>il  williniil,  fniiiil  \>y  siilo  or  pur 

cliiisi",  mill  lirlil  l>y  Iht  Idi  31'ivis  ii><  hi'i  |>ri>|iritv i.  HIIJ 

pi'iifi'i'ils  of  iiiiiiii\v  lii'iMi^lil  liy  iiiiki'i'ii'ii  woiiiaii  I luiii  iimhIImt  Stut«t, 
liriiiij  liif  Mc|i,ir.ili'  lUDpiTl y.  innl  sn  Ih'IiI  liy  a^ici'iiii-iit  \>  illi 
licr  liii-<liiiii<l.  IikIiI  cxfiiiiil  Ikiiii  I'Xi'fiiliiiii  ii;;.iiii>l  IiiimI>;miiI  i.  'JlD 

ami  lici  si'piti'.il.c  pi'iipi'i'ly  NO  liniii^hl  in  ciiiilliiiKtM  lit  Ixt  prolorliMl 

ll'li'Mpri'l  i\)>  of  llllsliaiiirH  Sllltsi'ipii'til   iissriit j.  'JJO 

bill.     W'lll'l'<>     Mill    MO     Illlpl'I'.-ISril,     NUllM'cpll'Ilt     (MtllSl'lll.     of     llllHl>illli| 

ri'ipiiroil i.  'J.'n 

rviiit'iH'i'  lli;it  wifi"  piirciiiiscd  properly  tliiriii;^  roviTliuc  not  hiiHi 

cit'iil  lo  t;ivf  lu'i  til,li> i.  'J'JO 

iiiili'SN  I'viili'iii I'  li.iviiii;  Ix'iMi  Ixiii'^iit  with  licr  Ncpui'tilo  fiiiiiJH, 

vioinil,  pri'Hiiiiipl ion  lli.il  il  was  iimI  so i.  'J'.'O 

pirsiiinpliiiii  of  liljo  from   poHsi's.sioii  tloi'M  iiol  apply  us  Ix-lwi'oii 

liiisliami  aiiil  \\\(i',  llirir  |MiHMiwsion  Immih;  usually  joinl  ...  i.  'J'Jl 
Mairit't!  W  oiin'ii's  .Vrls  Iiav<>  iio|.  ('liant^i'il  l.liis  rule i   'JJI 

(Sn-  fiullicl,    i'lv  IDINI'I'  ;    I'm  sI'Mri  ION    ) 

wliile  ill  l'('ims\  Iv.imi.  iiinli'i'  art  of  ls|.S,  wilV-i  separad-  property 
is  prolecleil,  Ntlial  siie  ai'ipiires  l>y  lier  own  eiforl.s  vesl.s  in  Iter 
liUHli.-inil  UN  at  (Miiiiiiion  law i.  'JJ'J 

iier  piiri'liases  on  creilil,  of  her  separalii  esl.afe  prolecleil  iiinler 

llial   i>el i.  'JLM 

ami  nmler  I  heir  act  of  !H7'J,  wiiicli  prolecfs  lier  i<arnini;s,  pr«)- 
sumption  as  lielweeii  liiisl>aml  ainl  wife  not  I'liatii^eil,  ami  earn- 
ings from  Itii^iiicss  Iraiisfi-i  rcil  hy  liMsliainl  to  wife  and  caiiioil 
on  l»y  liini  as  her  "anciit,"  lieM  his  ami  not  heis i.  '2'2.\ 

whilst  man  icil   woman   may  Imy  i.'ooils   on  creilil,  it  iiiiisl  he  on 

crcilii  of  her  separate  estate,  ami  liuiilen  is  on  her  to  show  llii.s         i.  \l'S-\ 

which,  where  .she  has  such  separate  estate,  may  he  shown  \>y  cir- 

ciinislani-es  a.s  well  as  hy  ilirecl  proof i.  L':*;{ 

HO  lonu;  as  she  estalilishes  the  fad i.  'JlJ-J 

/l('</l(C/(llM    illll)    I'llsSi  SSIDII. 

hy  marriage,  personal  properly  of  wife,  except  that  to  her  per- 
Honal  use,  vests  in  liushaiul,  as  do  fulurii  acipiired  r/msiis  in 
fii)s:irssl(in i.  'J-') 

Ut  make  hiishand  trustee  thereof  for  wife,  clear  evidence  reipiired       i.  'JJ.') 

where  suit  not  necessary  to  reduce  property  into  possession,  prop- 
erly is  reduced  into  possession  alien  hiishaixl  al  his  will  can 
lawfully  take  n  into  his  poss.-ssion i.  •_>■_>.'» 

possession  of  the  Wife  is  possession  of  hiisiiaud i.  'J'.'.'! 

held  in  (icorgia.  that   wife's  projierty  at  marii.nre  tnav  he  redn I 

into  possession  hy  hushand,  luit  he  cannot  he  compelled  to  do 

HO  hy  creditors  or  others i.  "Jji; 

and  iiotwithstandinj;  staliile  lheic<,  may  still  reduce  her  properly 

lo  possession i.  'J'J'i 

but  if  he  do  .so  for  ^er,  as  her  I'state,  may  .sociiro  her  therefor 

even  as  aijainst  creditors i.  'J'Jti 

under  Pennsylvania  acts,  hiishaml  ai-tini;  ns  n^out  for  his  wife  in 
investini;  her  money  and  luiyiiiK  .ind  sellin}^  for  her  does  not 
transfer  property  to  him i,  L'L'tJ 

sho  does  not   foifeit  right  of  pioperty  lH'ciiu.io  projierty  in  tliiMr 

jt)int  |H>s.sc8sioii i.  'Jiiti 
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744  ANALYTICAL   INDEX. 

[Reference!)  are  to  both  text  and  notes.] 
MARRIED   WOMEN  — (ConrudW). 

so  in  New  Hanipsliire,  proceeds  of  timber  sold  by  husband  off 
wife's  separate  estate  to  pay  off  mortgage  tliereon,  held  exempt 
from  attachment  against  husband i.  2'2G 

where  husband  has  acted  as  agent  of  wife  in  buying  stock,  on  bill 
filed  to  set  aside  sale  for  fraud,  she  is  not  estopped  by  hus- 
band's act  in  paying  out  the  money  while  subsetjuently  in  em- 
ployment of  the  company i.  227 

husband  may  be  agent  for  matiagement  of  wife's  separate  property      i.  2'27 

but  this  nmst  not  be  used  as  fraudulent  device  to  cover  husbands 

own  transactions i.  227 

when  fraud  charged,  the  transaction  will  be  closely  scrutinized  by 

the  courts • i.  227 

but  fact  that  husband  gives  his  services  to  wife  in  conduct  of  her 

separate  business  raises  no  presumption  of  fraud i.  227 

wife  not  liable  where  husband  signs  negotiable  paper  with  wife's 
name,  without  proof  of  agency i.  228 

gambling  transactions  induced  by  husband  of  wife  set  aside  iu 
New  Jersey,  and  broker,  with  knowledge,  decreed  to  return 
consideration 1.  228 

wife  estopped  in  Michigan  from  claiming  not  to  be  a  partner  with 

her  husband,  where  by  appearance  holding  herself  out  as  such      i.  228 

but  not  estopped  from  asserting  the  fact  of  her  husband's  indebt- 
edness to  her i.  228 

Her  Separate  Property. 

statutes  recognizing  separate  existence  of  married  women  have 
changed  the  rule  of  the  common  law  based  on  legal  unity  of 
husband  and  wife i.  229 

under  such  statutes,  contracts  between  husband  and  wife  are  now 

sustained i.  229 

she  may  purchase  liis  note  and  be  entitled  to  payment  therefor 

out  of  his  estate       i.  229 

and  an  assignment  of  real  estate  to  her  in  payment  of  iris  note 

without  fraud,  is  valid i.  22!) 

so  she  may  purchase  mortgage  on  his  property,  and  an  assign- 
ment of  it  to  her  does  not  extinguish  it i.  229 

she  can  sue  him  by  next  friend,  or  through  trustee  appointed  by 

court i.  229 

and  where  female  mortgagee  marries  mortgagor  her  right  of  ac- 
tion on  mortgage  not  extinguished 1.  230 

at  common  law,  as  in  Massachusetts,  there  can  be  no  valid  con- 
tract between  husband  and  wife i.  230 

in  Missouri,  a  married  woman's  savings  in  keeping  boarders  and 
working  for  them,  with  consent  of. husband;  money  given  her 
by  her  father,  and  proceeds  of  land  vested  in  her,  held  to  be 
her  separate  property i.  2'iO 

in  Alabama,  can  hold  separate  property,  but  can  only  convey  it 
as  prescribed  by  the  act,  and  attempts  to  convey  otherwise  are 
nugatory i.  230 

a  married  woman  in  New  York  can  contract  as  to  her  separate 

estate  as /cme  ,«o/e i   230 

and  what  she  can  do  herself  she  can  do  by  an  agent,  which  her 
husband  may  be i.  231 


:i  n 


232 

232 


233 
233 
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[References  arc  to  both  text  and  notes.] 

MARRIED   WOMEN  — (Con^jnu«/). 

she  may  have  such  a  community  of  interest  with  her  husband  as 

to  be  liable  for  his  fraud i.  231 

or  where  she  takes  a  benefit  under  his  false  representations,  acting 

as  her  agent,  she  is  affected  by  his  fraud i.  231 

where  a  married  woman  in  Pennsylvania  obtains  benefit  of  act 
she  can  trade  as  feme  sole,  with  respect  to  her  separate 
estate i.  231 

but  tliis  does  not  alter  the  rule  that  the  burden  of  proof  is  on  her 
to  show  ownership 

but  she  can  only  trade  when  possessing  separate  estate      .     .     . 

unless  under  act  giving  her  that  right,  in  case  of  drunkenness  or 
profligacy  of  husband 

property  exempted  from  execution  in  Iowa  may  be  sold  by  wife 
of  husband  who  absconds  and  leaves  family 

their  family  expenses  are  chargeable  against  both  husband  and 
wife,  who  may  be  sued  jointly  or  separately,  each  of  them  being 
personally  liable i.  23; 

subject  to  being  recorded,  wife  can  hold  and  use  separate  jroperty 
in  Montana,  as  feme  *v>/e,  exempt  from  husband's  liabilities 

married  women  in  Minnesota  may  have  proceeds  from  keeping 

boarders,  husband  consenting i.  233 

married  women  can  make  promissory  notes  in  Indiana      ...       i.  233 

there  ability  to  contract  is  the  rule  and  disability  the  exception        i.  234 

her  representations  acted  on  bind  her  as  estoppels  in  pais,  where 
her  denial  would  operate  as  fraud 

but  not  by  representation  obtained  by  another  in  fraudulent  collu- 
sion with  her  husband 

except  as  to  negotiable  paper  in  hands  of  innocent  third  party 
without  notice 

in  Arkansas,  may  contract  and  assume  liabilities  as  to  her  sepa- 
rate estate      

under  such  statutes  her  property  is  protected  even  when  let  to 
her  husband  as  to  a  stranger 

majtsell  it  or  loan  it  to  him,  or  constitute  him  her  agent  to  man- 
age it  for  her,  but  a  gift  of  it  will  not  be  presumed     .... 

in  Massachusetts,  washing  for  otiiers  done  by  wife  being  pro- 
tei.  ;ed  by  statute,  arrangement  made  for  it  with  her  husband 

held  as  made  by  him  as  liis  wife's  agent 

Her  Contracts. 

in  Pennsylvania,  under  act  of  1818,  while  separate  estate  secured 
to  wife,  her  earnings  belonged  to  husband i.  235 

under  act  of  1872,  her  earnings  were  secured  to  her,  but  this  did 

not  give  her  the  power  to  contract  generally i.  236 

but  connected  with  her  .separate  estate  she  can  sue  and  be  sued  .      1.  230 

in  suit  against /erne  sole  trader,  husband  need  not  be  joined    .     .       i.  230 

liable  for  labor  and  services  connected  with  her  separate  estate  .      i.  230 

but  not  without  her  agreement  and  for  necessary  services  ...       i.  233 

under  acts  making  her  liable  for  debts  "ontracted  for  family  sup- 
port, liable  on  her  contract  for  funeral  expenses  of  her  mother, 
who  had  been  living  with  family i.  237 

but  not  for  supplies  furnished  for  her  son  and  his  family,  not  liv- 

ins  with  her i.  237 


i.  234 
i.  234 
i.  234 
i.  234 
i.  235 
i.  235 

i.  235 
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[References  arc  to  both  text  and  notes.] 
MARRIED   WOMEN  — (Con/i/iMe«/). 

cannot  recover  for  i-aynnents  made  when  under  disability  on  ac- 
count of  stock  purchases,  after  continuing  to  make  such  pay- 
ments after  disability  removed i.  237 

ability  to  contract  in  Indiana  the  rule,  and  disability  the 
exception .       i.  2o7 

her  promissory  notes  for  wearing  apparel  bind  her i.  237 

in  New  York  h  r  liabilities  on  contract  are  either  as  regards  her 
separate  estate  or  with  intention  to  charge  it 1.  238 

but  she  is  estopped  from  repudiating  her  admitted  negotiable 
paper,  in  hands  of  innocent  party,  when  apparently  connected 
witli  her  separate  business i.  238 

and  so,  in  Alabama,  she  is  estopped  from  denying  existence  of 

firm  in  which  name  she  had  obtained  credit i.  238 

but  where  statutes  vest  property  in  her  as  feme  sole,  but  do  not 
enable  her  to  trade,  she  is  not  liable  on  her  commercial 
contracts i.  239 

fraud  is  not  to  be  considered  where  married  women  have  con- 
tracted in  matters  beyond  their  power i.  239 

she  may  show  that  she  signed  promissory  notes  as  surety,  not 
connected  with  her  separate  estate,  even  where  she  can  con- 
tract for  purchase  of  property i.  239 

married  woman  not  liable  to  the  third  party  formonej's  received  by 

her  from  her  husband  for  which  he  is  liable  to  such  third  party      i.  239 

married  woman  in  ^Missouri  has  the  jus  dispouendi  as  to  her 
separate  property,  as  feme  sole i.  239 

there  she  is  bound  by  her  promissory  note  or  deed  of  trust  for 

payment  of  her  purchases i.  240 

where  married  woman  has  power  to  trade  as  well  as  hold  separate 
estate,  in  her  defence  as  to  her  promissory  notes  she  must 
negative  both  causes i.  210 

in  Oregon  her  contracts  may  be  enforced  against  her  as  though 
she  were y(?me  so/e i.  240,241 

married  woman  after  coverture  held  liable  for  consideration  re- 
ceived while  covert,  on  subsequent  promise  to  pay      .     .     .     .  ,    i.  241 
Her  Liability  independent  of  Contract. 

in  some  of  the  States,  as  in  Iowa  and  Oregon,  married  women 
are  made  liable  for  family  expenses,  in  absence  of  fraud,  with- 
out her  contract i.  241 

though  sold  individually  to  the  husband  and  for  his  promissory 

note i.  242 

and  where  jointly  in  possession  with  him  of  property  belonging 
to  another,  liable  to  action i.  242 

in  Illinois,  as  in  Oregon  and  Iowa,  wife  personally  liable  for 
family  supplies i.  243 

and  this  liability  is  not  limited  to  necessary  family  expenses    .     .      i.  243 

articles  that  are  family  expenses  within  the  meaning  of  the  act  i.  243,  244 

held,  under  a  similar  act  in  North  Carolina,  that  supplies  for  keep- 
ing a  boarding-house  not  within  the  act i.  244 

where  statute,  as  in  Mississippi,  constitutes  husband  agent  for 
wife,  except  where  record  contra,  she  is  liable  under  his  con- 
tracts made  for  the  use  and  benefit  of  business  connected  with 
hei-  property i.  244 


i 
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[RefercnccB  are  to  both  text  and  notu.] 
MARRIED   WOMEN  —  {Continued). 

burden  of  proof  is  on  those  deuliiig  with  her  husband  to  show 
such  use  and  benefit i.  245 

but  where  falling  within  scope  of  his  apparent  power  as  agent, 

wife  bound  notwithstanding  subsequent  misappropriation  .     .      i.  245 

limit  on  her  liability  in  Kansas i.  245 

where,  in  Tennessee,  husband  purchased  goods  for  promissory 
note,  in  name  of  his  wife,  held,  wife  repudiating  contract,  title 
to  the  goods  was  in  vendors,  but  other  goods  belonging  to  her 
not  chargeable  therefor i.  246 

in  Alabama,  huKband  might  either  contract  with  his  wife  to  re- 
lease her  earnings,  or  by  gift,  except  as  against  existing  cred- 
itors, could  invest  her  with  the  property  in  them i.  246 

he  may  spend  his  labor  on  her  property  and  permit  his  wife  to 

labor  thereon       1.  246 

the  voluntary  payment  by  a  woman  after  the  death  of  her  hus- 
band of  all  his  debts  but  one,  does  not  render  her  liable  to  pay 
that  one i.  246 

name  of  married  woman,  as  under  disability,  not  good  as  ulti- 
mate purchaser  under  English  Companies'  Acts *   «J23 

MEASURE  OF  DAMAGES.     (See  Action.) 

where  a  contract  for  the  sale  of  goods  to  be  paid  for  in  goods 
remains  executory,  the  declaration  must  be  on  the  special  con- 
tract, and  the  measure  of  damages  is  the  loss  caused  by  the 
unexecuted  contract i.  14 

but  where  goods  purchased  are  made  payable  in  other  goods  at  a 
specified  price,  and  the  payment  is  not  made,  the  measure  of 
damages  is  the  price  specified,  and  not  the  value  of  the  goods 
to  be  paid,  on  the  day  of  payment i.  14 

on  an  agreement  to  pay  in  notes  circulating  as  money,  only  the 

actual  value  of  the  notes  can  be  recovered i.  30 

Circuit  Court  case  holding  the  contrary  disapproved    ....        i.  31 

contract  to    deliver   "thirty  pounds    in    military  certificates" 

satisfied   by  their  value i.  31 

measure  of  damages  as  between  principal  and  agent  on  purchases 

made  for  principal,  less  onerous  than  between  vendor  and  vendee      i.  545 

where  agent  fraudulently  sells  his  own  goods  to  his  principal,  the 
measure  of  damages  is  the  amount  under  the  market  price 
obtainable  for  the  goods  at  the  time  of  the  sale    .     .     .     .   i.  617,  618 
MEETING  OF  MINDS.     (See  Agguegatio  Mentium  ;  Fuauus, 

Statute  ok.) 
MEMORANDUM    OF    ASSOCIATION.      (See    English   Com- 
panies' Acts.) 
MEMORANDUM    OR   NOTE  IN  WRITING.     (See  Note  or 

Memokandum  in  Writing.) 
MIXING   OF    GOODS   (Commixtio). 

where,  by  consent,  parties  own  in  common  according  to  respec- 
tive shares i.  26 

where  not  wrongful  no  effect  on  rights  of  owners,  if  separation 
practicable i.  26 

if  separation  not  practicable,  a  joint-ownership  is  created  ...        i.  26 

where  mixture  wrongful,  civil  law  gave  the  whole  to  innocent 
party,  allowing  compeusatiou  to  the  other i.  26 
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[ReferuDccs  urc  to  both  text  and  notes.] 

MIXING   OF  GOODS— (Con/*«i/e(/). 

but  cuinmon  law,  to  guiirJ  against  fraud,  gives  entire  property, 

without  account,  to  him  wliose  interest  is  wrongfully  invaded        i.  20 
where  gooda  are  by  consent  mixed  with  otliers  of  same  kind 

in  a  mass,  and  part  taken  out  by  one,  tlio  other  can  maintain 

trover  for  his  part  against  the  holder  of  the  balance    ....        i.  20 
where  goods  were  wrongfully  intermixed  with  others,  replevin 

was  sustained  for  the  quantity  wrongfully  inturniixed  in  tlie 

common  mass i.  I'l; 

an  agent  nnist  not  mix  his  principal's  goods  with  his  own  ;  if  he 

do,  he  must  bear  the  damage i.  ::7 

if  capable  of  division,  each  may  claim  his  aliquot  part;   but  if 

not,  the  wrong-doer  nmst  bear  the  loss i,  27 

mixing  goods  delivered  under  a  bailment  does  not  create  a  sale  .        i.  91 
where  grain  is  mixed  with  other  grain  in  public  warehouse  it  is 

a  bailment,  and  the  title  to  an  equal  quantity  of  the  same 

quality  of  grain  remains  in  the  bailor i.  96 

MONEY.     (See  Action;  Definitions;  Indebitatus  Assumpsit; 
Sale.) 
strictly  defined,  excludes  representatives  of  money,  as  negotiable 

instruments,  and  all  but  legal  tenders i.  8 

goods  taken  as  money  sustained  declaration  in  action  for  usury 

on  money  lent i.  8 

goods  may  represent  money  as  money  may  represent  goods    .     .  i.  8 

a  payment  in  bank-notes  as  money  is  a  payment  in  money     .     .        i.  12 
after  time  for  delivery  of  specific  goods,  to  be  paid  for  other 

goods,  has  elf-.psed,  contract  is  turned  into  money  debt    ...        i.  21 
property  equally  passes  by  sale  whether  consideration  be  money 

or  money's  worth i.  20 

agent  to  receive  debt  must  receive  it  in  money  unless  otherwise 

directed i.  Jl) 

judicial  sales  must  be  made  for  cash i.  2'J 

mortgagee  selling  mortgaged  property  must  sell  for  money,  and 

must  pay  excess  of  proceeds  over  his  mortgage  in  money     .     .        i.  2iJ 
agreement  to  pay  in  notes  circulating  as  money  treats  the  notes 

as  a  commodity,  and  is  satisfied  by  payment  in  such  notes, 

though  of  less  value  than  money i.  'M 

party  supplying  deserted  wife  with  money  for  necessaries  can  re- 
cover against  husband  in  equity,  but  not  in  law i.  19.") 

Professor  Parsons'  view  that  this  is  an  unsettled  question  not 

sustained i.  195 

the  law  on  the  subject  well  settled    both    in    England    and 

America i.  195-1  OS 

Statute  of  Limitations  not  a  bar  to  claim  against  a  married 

woman's  separate  estate  for  money  for  necessaries  ....       i.  20 J 
usually  agents  have  no  power  to  receive  ptiyment  of  debt  except 

in  money i.  5'-0 

under  the  Statute  of  Frauds  and  analogous  statutes  payment  in 

goods  considered  the  same  as  in  money ii.  268-27'> 

(See  Bautek.) 
MUNICIPAL   CORPORATION   TRANSACTIONS. 

as  to  recitals  in  bonds  where  prerequisites  have  to  be  decided  by 

municipal  officers i«  i07 


i.  :2G 

i.  :2t; 
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i,  27 
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i.  96 
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MUNICIPAL   CORPORATION  TRANSACTIONS  — (Con/iVit/e*/) 

conclusive  as  to  io//d^V/e  purchasers i.  407 

though  all  the  forii»alities  not  strictly  carriiid  ouc i.  40S 

and  corporation  has  acted  as  though  bonds  were  duly  issued  ,  .  i.  408 
bonds  and  coupons  governed  by  ordinary  rules  as  to  negotiable 

paper i.  408 

bona  fide  holder  has  right   to   presume  they  were  duly  issued 

where  corporation  possessed  the  authority i,  108 

municipalities  no  power  to  issue  coniniercial  paper  unless  con- 
ferred by  statute i.  408,  420 

not  inferred  from  having  power  granted  to  aid  in  construction  of 

railroad i.  409 

as  to  extent  to  which  voters  in  New  England  towns  can  bind 

municipality  by  ratification  or  estoppel i.  409,  410 

where  bonds  issued  without  statutory  uutliority,  invalid  in  hands 

of  third  parties i.  410 

where  invalidity  shown  on  their  face,  rentals  do  not  aid  them  .  i.  411 
nor  when  recitals  are  made  by  unauthorized  parties       .     .     .  i.  Ill 

validity  is  given  to  acts  of  otKcers  ih-  facto  as  dc  jure       .      i.  411,  421,  425 

but  bonds  issued  in  excess  of  authority  invalid i.  412 

where  no  recitals,  holder  must  prove  (lue  issue i.  412 

ratification  ineffective  where  no  power  to  perform  the  act  ...  i.  412 
where  power  to  perforin  it,  and  everything  apparently  regular, 

holder  for  value  protected i.  412 

held  that  holder  of  bonds  could  rely  on  certificate  of  commis- 
sioners as  being  issued  within  extent  authorized i.  llo 

scrip  issued  receivable  against  taxes  is  only  /itiasi  negotiable,  and 
can  only  be  sued  on  by  the  holder  who  has  tendered  it  for 

taxes i.  41:{ 

but  disabilities  of  assignor  to  sue  do  not  always  attach       ...       i.  4l;i 
rights  of  parties  on  negotiable  securities  depending  upon  local 
statute  are  concluded  by  the  judicial  construction  of  tlie  State 

courts i.  41-3,  414 

but  where  no  such  decisions.  Federal  courts  adopt  their  own  in- 
terpretation of  the  law       i.  414 

an  essential  requisite?  to  municipality  to  issue  paper  is  authority 

to  do  so,  witiiout  which  third  parties  not  protccteil      ....       i.  414 
nature  of  the  recitals  which  estop  tiio  municipality   ....    i.  414,  415 
irregularities  may  thus  be  cured,  but  not  want  of  legislative  au- 
thority to  issue    i.  415 

where  liability  is  statutory  there  can  be  no  recovery  unless  tiie 

liability  comes  within  the  statutory  terms i.  415 

where  holders  of   bonds   are  pariicr/if!   crimliiis  with    ngoiits   in 
illegally  issuing  bonds,  there  can   be  no  recovery  in   law  or 

equity i.  415 

as  to  a  lien  on  railroad  to  a  State  enuring  to  bondholders  ...  i.  415 
authority  to  tax  for  general  purposes  does  not  include  power  to 

tax  to  pay  railroad  subscriptions 1.415,410 

nor  to  issue  bonds  to  aid  merciiants  or  manufacturers  .  .  .  .  i.  41(i 
nor  to  grant  a  bonus  for  veloping  vater  power  in  the  vicinity  i.  41(t,  417 
what  are  and  what  are  not  within  n.sual  municipal  powers  .  .  i.  417 
recitals  do  not  preclude  inquiry  as  to  legislative  authority  to  issue 

bonds;  they  cure  irregularities  by  estoppel i.  417,  413 
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MUNICIPAL  CORPORATION   TRANSACTIONS  — (Co/i/muerf). 

a  fictitious  assigunient  of  coupons  will  not  give  Federal  jurisdic-. 
tion  as  against  decision  of  the  State  tribunals  on  invalidity  of 
the  bonds i.  418 

municipal  bonds  have  same  quality  as  to  iiegotial)ility  as  promis- 
sory notes,  though  containing  special  clause  as  to  payment      i.  418,  41!) 

as  to  power  of  legislature  in  Illinois  to  authorize  issue  of  bonds  .       i.  41!) 

where  a  discretion  is  with  municipal  authorities,  courts  have  no 
•        power  to  control  or  supersede  it 1.  419 

recitals  may  be  of  nature  only  to  direct  attention  to  statute  au- 
thorizing issue,  without  having  effect  of  estoppel  ....    i.  419,  420 

State  Ugislatures  usually  have  power  to  authorize  municipalities, 
with  or  without  a  popular  vote,  to  issue  bonds  to  aid  railways        i.  420 

municipal  bonds  neither  duly  signed  nor  registered,  invalid  .     .      i.  420 

must  be  statutory  authority  for  every  issue,  and  without  such, 

recitals  are  no  estoppel i.  420 

where  officers  have  authority  to  decide  as  to  conditions  precedent, 
their  recitals  are  conclusive;  but  if  recitals  are  not  by  the  tri- 
bunal appointed,  they  are  ineffective i.  421 

where  seal  to  such  instrument  is  accidentally  omitted,  equity  will 
grant  the  necessary  relief i.  421,  422 

where  no  statutory  authority  to  issue  bonds,  corporate  ratification 

of  and  dealing  with  them  will  not  render  them  valid      ...       i.  422 

but  an  ordinance  may  be  legalized  by  statute i.  422 

where  purchase  for  value  can  be  set  up  in  a  suit  on  fraudulently 
issued  bonds,  any  one  taking  through  such  a  holder  can  so 
claim i.  422,  42:) 

bonfis  for  aid  to  railway  near  a  township  was  sustained  on  the 
vote  of  the  people,  where  the  road  passed  nine  miles  from  the 
township i.  42:5 

holder  of  bonds  duly  issued  not  affected  by  subsequent  legislation      i.  423 

recitals  to  estop  must  be  clear  and  unambiguous i.  424 

mimicipality  not  estopped  by  payment  of  interest  from  denying 
illegality  of  bonds,  but  must  account  for  what  they  received 
for  them i.  424 

but  are  not  liable  for  their  agreement  as  to  sharing  or  guarantee- 
ing profits  in  undertaking i.  424 

no  defence  as  to  bonds  in  hands  of  bond  fide  holders,  that  com- 
pany receiving  them  was  not  duly  organized      i.  425,  433 

power  to  municipality  to  issue  negotiable  securities  usually  im- 
plies power  to  tax  to  meet  them i.  425 

prohibition  against  municipality  assisting  a  corporation  is  pro- 
spective and  not  retrospective i.  425,  420 

where  illegal  bonds  are  binding  in  hands  of  bond  fide  holder  with- 
out notice,  holder  must  show  this,  notwithstanding  he  has  re- 
covered on  similar  bonds i.  42(5 

municipality  not  estopped  by  latter  fact i.  420 

construction  of  law  governs  when  bonds  are  purchased,  and  they 

are  not  affected  by  subsequent  change  in  construction  of  law  .      i.  420 

where  recitals  showed  a  due  election,  municipality  was  estopped 
from  showing  the  recital  was  untrue i.  427 

negotiable  bonds  being  issued  by  a  municipality  at  all,  become 
prima  facie  bonds  of  the  obligors  . i.  427 
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MUNICIPAL  CORPORATION  TRANSACTIONS  —  (Con/m«erf). 

granting  power  to  municipality  to  subscribe  for  stock  nuiy  come 

within  matters  for  tlie  "public  good  " i.  428 

but  a  body  constituted  for  school  purposes  only  cannot  usually 

be  empowered  to  tax  to  build  railroads i.  428 

so  bonds  may  be  void  where  issued  in  excess  of  the  constitutional 

limit  allowed  in  the  State i.  42S 

an  election  without  legislative  authority  is  as  invalid  as  is  a  sub- 
scription without  such  authority i.  428,  420 

though  fraudulent  bonds  delivered  to  a  railroad  and  sold  may  be 
invalid  as  against  the  municipality,  the  railroad  selling  tliem 
are  liable  on  them i.  429 

legislati"e  authority  to  issue  bonds  in  excess  of  constitutional 
limits  is  invalid,  and  in  absence  of  rucii.  's  to  estop,  bonds  are 
void  in  hands  of  third  parties        i.  429 

but  the  municipality  is  liable  for  money  received  for  them      .     .      i.  429 

municipal  certificates  not  negotiable;  if  bought  by  third  parties, 
are  subject  to  equities,  the  assignee  only  taking  the  rights  of 
liis  assignor i.  429,  430 

where  registry  and  certificate  are  necessary  to  validity  of  bonds, 

bona  fide  holders  for  value  cannot  otherwise  recover  on  them  .        i.  430 

action  by  officers  of  municipalities  may  be  as  binding  as  an  act 
by  principals,  differing  from  acts  of  agents,  which  are  only 
binding  within  scope  of  jigency i.  431 

where  power  is  lodged  in  municipality  to  issue  bonds  for  muni- 
cipal purposes,  and  they  so  recite,  the  obligors  are  estopped 
from  claiming  that  they  were  not  so  issued i.  431,  432 

where  a  city  issued  bonds  without  authority,  and  subsequently 
obtained  authority  to  issue  other  bonds  to  pay  their  indebted- 
ness, payment  in  the  latter  for  the  former  was  sustained     .   i.  432,  433 

as  to  effect  of  subsequent  on  prior  legislation i.  433 

power  to  aid  a  railroad  company  not  affected  by  consolidation 

with  another  company i.  434 

the  doctrine  of  lis  pendens  not  applying  to  negotiable  paper,  holder 
of  municipal  bonds  has  right  to  assume  correctness  of  certifi- 
cate as  to  preliminary  proceedings,  though  prior  to  their  issue 
suits  were  instituted  to  prevent  sucii  issue i.  434 

municipalify  held  liable  for  bonds  even  on  assumption  of  their 
illegality,  having  been  given  for  work  which  tlioy  had  power 
to  have  done i.  431,  435 

corporation  is  liable  on  its  contract  within  its  powers    ....      i.  435 

bonds  may  be  practically  and  legally  though  not  verbally  within 

power  conferred i.  435 

majority  of  United  States  Supreme  Court  held  that  power  to  tax 

within  limit  named  was  not  confined  to  that  limit      .     .     .   i.  435,  436 

differing  view  of  the  minority,  contra,  considered  sounder      .   i.  436,  437 

a  power  to  guarantee  bonds  bearing  interest  implies  power  to 
guarantee  interest  as  well  as  principal i.  437 

legislation  to  render  valid  bonds  illegal  for  irregularity  is  within 

usual  legislative  power,  and  is  not  retroactive  legislation     .    .      i.  437 

majority  of  United  States  Supreme  Court  held  that  "  two-thirds 
of  qualified  voters  "  did  not  mean  of  qualified  voters,  but  only 
of  the  number  voting i.  438 
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MUNICIPAL   COUPOUATIOX    TKAXSACTIONS  —  {Conlinueil). 

minority  holiliiig,  and  tlie  holding  in  otliur  cusea,  contra^  con- 
sidered belter i.  438,  lir* 

alteriitioii  in  a  railroad  company  after  nmnicipality  has  deliv- 
ered  autliorized  bonds,  doea  not  atl'ect  tliem  in  the  hands  of 
tliii'd  parties i.  439 

constitutional  prohibition  against  autliorizing  numicipal  aid  to 
corporations  affects  only  future  authority,  not  past  autuority 
subsequently  acted  upon,  though  to  a  company  consolidating 
with  another i.  439,  4 10 

a  municipality's  bonds  issued  under  authority  of  an  act  were 
sustained,  though  issued  after  an  act  passed  prohibiting  such 
issue i.  411 

where  bonds  are  issued  under  authority,  holder  is  not  affected  by 

the  fraud  or  nusconduct  of  the  obligor's  agents i.  410 

a  municipality  cannot  issue  bonds  for  extraneous  purposes  with- 
out legislative  authority i.  410 

want  of  legislative  autiiority  is  conclusive  against  all  parties  .     .      i.  41i' 

where  issued  by  legislative  power,  and  so  appear,  they  are  negoti- 
able, prior  equities  are  shut  off,  and  the  recitals  as  to  regula- 
tions, etc.,  are  conclusive    i.  441 

where  essential  forms  are  dispensed  with,  municipal  bonds  are 
good  only  iu  hands  of  innocent  third  parties  for  value  with- 
out notice i.  441 

where  coupons  refer  to*  bonds,  the  purchaser  of  the  coupons  is  put 
upon  inquiry,  and  is  charged  with  notice  of  what  the  bonds 
contain i.  411 

where  on  their  face  bonds  are  duly  certified,  by  the  officer  whose 
duty  it  is  to  decide  the  question,  that  they  have  been  duly 
sanctioned,  his  decision,  in  absence  of  fraud,  is  final      ...       i.  41J 

in  the  hands  of  a  bond  fide  purchaser  he  has  only  to  look  at  their 
face i.  44'J 

United  St.ites  bonds  issued  to  Texas  held  good,  though  not 
indorsed  in  accordance  with  the  legislation  of  the  State      .     .       i.  4l:i 

how  such  bonds  are  affected  by  the  State  receiving  the  bonds 

being  in  rebellion i.  442,  41:5 

^lUTUALlTY.      ^3ee  Frauds,  Statitk  of;  Note  ou  Memor- 
andum IN  Writino.) 
NECESSARIES.     (See  Drunkards;  Infant;    Lunatics;  Mah- 
RiKD  WoMKN  ;  Ship-Mastkrs.) 

include  such  things  as  are  useful  and  suitable  to  the  state  and 

condition  in  life,  and  not  for  bare  subsistence  merely     .     .     .       i.  110 

parent  not  liable  for  necessaries  to  infant  child  unless  by  express 
promise,  or  from  facts  by  whicii  promise  can  be  implied.  (See 
Parknt  and  Child.) i.  111-11  i 

presents  made  by  an  infant  to  lady  who  subsequently  became  his 

wife,  held  necessaries i.  117 

necessaries  or  not  necessaries,  question  of  fact  for  jury,  where 

there  is  evidence  on  which  they  can  find  afhrniatively     .     .     .       i.  IKS 

where  jury  held  gooils  were  necessaries,  the  court  set  aside  their 
verdict  on  ground  that  there  was  no  evidence  of  goods  being 
necessaries i.  IIS 

this  case,  on  the  facts,  disapproved  and  reversed i.  110 
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NECESSARIES  -  (Couiiniu,l). 

question  lor  jury  whelhur  necessaries,  but  if  infant  sufTiciently 

supplied  therewitli  tiu'ii  not  necessaries i.  lit) 

eviihnice  is  relevant  iis  to  wiictiier  articles  necessary  or  not     .     .       i.  l"_'i) 

whore  palpable  that  the  articles  could  not  be  necessary,  no  ques- 
tion for  the  jury i,  li'l 

law  now  settled  in  Knji^land  that  plea  of  necessaries  may  be  le- 
butted  by  showing  infant  supplied,  and  risk  is  with  adult  party 
who  supplies i.  121,  1l'7 

decisions  in  this  country  iire  to  same  effect i.  iL'l,  I •_'"-' 

rule  in  both  countries  the  same,  that  where  evidence  of  necessa- 
ries, question  for  jury  under  direction  of  court       i.  l'2'2 

where  deed  given  by  infant  for  necessaries  though  party  supply- 
ing was  entitled  to  payment,  the  deed  was  not  enforced       .     .       i.  lliL' 

lunatics  may  contract  for  necessaries  with  one  having  a  knowl- 
edge of  insanity  even  though  after  in(iuisition  of  lunacy  .       i.  1 12 

also  li  »ble  for  necessaries  furnished  his  wife  during  lunacy      .     .       i.  llo 

costs  incurred  on  commission  of  lunacy  held  as  necessaries  for 

which  lunatic  liable i.  11:'. 

caiuiot  avoid  his  implied  contracts,  such  as  for  necessaries  fur- 
nished his  wife i.  \\> 

in  equity,  proof  allowed  of  money  paid  wife  during  husbands  lu- 
nacy, and  applied  for  her  necessaries,  though  she  had  a  seiia- 
rate  income i.  Mo 

but  where  she  is  snlliciently  supplied  with  necessaries,  her 
power  to  bind  husband  ceases i.  Ill 

drunkards  liable  for  necessaries i.  117 

wife's  power  to  buy  necessaries.    (See  Mauuikd  Women.)     .    i.  lol-l.")8 

where  wife  compelled  to  leave  husband  for  his  miscoiuluct  she 

becomes  agent  of  necessity.    (Sec  .Vcknts  ok  Nkckssity.)     1.  150-195 

married  woman  not  liable  for  necessaries,  except  as  affecting 

her  separate  estate,  when  living  separate  from  her  husband     .       i.  10:5 

but  is  liable  where  husband  ba'iished i.  19:5,  191 

in  many  cases  held  so  liable  when  deserted  by  her  husband    .     .       i.  191 

wife's  liability  for  family  cxiieni-es  under  statutes  such  as  those 
in  Iowa,  Oregon,  and  Illinois,  not  limited  to  necessary  family 
expen.ses i.  "21:] 

proof  that  supplies  to  shipmaster  are  necessaries  nnist  be  nnide 

by  party  supplying  them i.  2')1 

in  England,  held  that  they  are  what  a  prudeii!  owner  would  have 

ordered i.  2'il 

in  this  country,  held  in  some  ca«es.  the  decision  as  to  necessaries 

with  master  and  not  with  tiie  snp]'lier 1.201 

the  better  rule  is  that  if  on  fair  inquiry  the  articles  seem  neces- 
saries, and  are  furnished  to  the  master  for  the  ship  in  good 
faith i.  2(1:') 

where  necessaries  are  fiuMiislied  ship  in  foreign  port,  inference  is 

that  the  credit  was  given  to  the  ship,  and  not  to  the  owners     .       i   27:> 

material-men  have  lien  on  foreign  ship  for  necessaries  furnished, 
and  on  ship  held  out  as  foreign  when  supplies  are  furnished  in 
faith  thereof i.  27:5 

to  constitute  valid  bottomry  bond,  master's  authority  being  based 
on  necessity,  money  must  be  for  the  necessities  of  the  ship    i.  2S3.  234 

VOL.  n.  48 
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claim  by  material-men  for  necessaries  does  not  take  priority  over 
mortgage,  unless  sliip  in  their  actual  possession  to  give  them 
possessory  lien i.  281 

courts  having  admiralty  jiiri.sdiction  only  cannot  entertain  an 
action  for  necessaries  ut  the  homo  port,  the  owners  being 
domiciled  there i.  28." 

where  County  Court  has  not  jurisdiction  in  action  for  necessaries 
against  foreign  owner  wiiero  claim  is  founded  on  bottomry, 
transferring  claim  to  admiralty  does  not  enlarge  the  jurisdic- 
tion        i.  285 

where  managing  owner  is  not  agent  to  bind  another  owner  of 
ship  for  necessaries,  and  is  not  held  out  as  such  agent,  the 
other  owner  is  not  liable  for  necessaries  purchased  by  the  man- 
aging owner i.  288 

charges  for  necessaries  against  a  foreign  ship  take  priority  even 

over  bottouiry  bond  previously  given i.  288,  289 

purchaser  of  interest  in  vessel  not  liable  for  supplies  previously 

furnished  the  vessel i.  280 

courts  of  admiralty  have  jurisdiction  to  enforce  actions  for  ne- 
cessaries to  foreign  vessel,  whether  furnished  on  personal  credit 
or  not i.  28!) 

the  master  has  a  maritime  lien  for  his  expenditure  for  necessaries 
even  against  a /wHu/i'f/e  purchaser  of  th'?  ship i.  200 

owners  of  ships  are  not  lial)le  for  necessaries  purchased  after 

Iheir  ownership  has  ceased i.  291,  202 

such  supplies  may  be  on  credit  of  mcaster,  vessel,  or  existing  own- 
ers, but  not  previous  owners i.  202 

what  necessaries  are  to  vessel  in  distress  to  sustain  bottomry 

bond i.  20:5 

necessary  purchases  at  foreign  port,  as  to  exemption  from  duty  .       i.  20J 
NECESSITY.     (See  Agknts  of  Nkcessity  ;  Maukikd  Women  ; 
Siiip-Mastku.) 

agency  of  necessity  in  principle  analogous  to  way  of  necessity    .      i.  101 

principles  as  to  way  of  necessity i.  101 

maritime  hypothecations  are  creatures  of  necessity  and  distress      i.  278 

what  the  necessity  is  that  will  justify  hypothecation      ....       i.  280 
NEGLIGENCE.     (See  Estoi-pkl  ;  Fkaud.) 

directors  of  companies  are  not  personally  liable  to  stockholders 
except  where  there  has  been  negligence  or  fraud i.  298 

principivl  liable  for  agent's  negligence  within  scope  of  his  employ- 
ment during  continuance  of  employment i.  581 

NEGOTIABLE  SECURITIES.     (See  Bill  or  Note.) 
NOTE  OR  MEMORANDUM  IN  WRITING.    (See  Acceptance; 
Actual  Receipt;  Earnest  or  Part  Payment;  Frauds, 
Statute  of.) 

made  by  purchaser  after  delivery  of  goods  to  a  carrrier  and  lost 

at  sea,  held  sufficient  to  satisfy  the  Statute  of  Frauds    .     .     .     ii.  2SG 

no  distinction  between  the  4th  and  17th  sections  of  the  Statute 
of  Frauds  as  to  the  memorandum  to  be  signed,  of  the  con- 
tract, bargain,  or  agreement ii.  505 

the  distinction  on  this  point  taken  in  some  of  the  cases  unwar- 
ranted        ii-  505 


i.  289 

i.  290 

291,  292 

i.  292 

i.  29:5 

i.  293 

i.  IGl 

i.  161 

i.  278 

i.  286 

i.  298 

i.  581 

ii.  2SG 

ii.  505 
ii.  505 
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HO  both  Hcctioiis  are  in  effect  the  same  witli  respect  to  the  sighing 
of  the  mcmorandtini  "  by  the  party  "  or  "  by  the  parties  "  to  bo 
charged ii.  505 

if  any  dintiiiction,  it  is  not,  as  is  falsely  assumed  in  some  of  the 
cases,  that  more  is  reipiired  under  the  Itli  than  under  the  17th 
section       ii.  50G 

the  distinction  taken  in  Wain  v.  Waritors,  Egerton  v.  Mathowa, 
and  by  Alderson,  B.,  in  Marshall  v,  Lynn,  tliat  less  is  recjuired 
under  tlie  17tli  than  under  the  4th  .section,  is  nnti'nal)le    .     ii.  500,  507 

in  Marshall  v.  Lynn,  it  was  really  decided  that  tliore  was  no  dis- 
tinction between  the  sections ii.  500 

both  of  the  other  cases  well  decided,  and  Lord  Ellenborough's  at- 
tempted distinction  a  mistaken  one ii.  507 

in  Wain  c  Warlters,  under  the  4th  section,  the  note  showed  no 
consideration,  ami  hence  it  was  not  a  note  of  a  contract,  bar- 
gain, or  agreement  . ii.  507,  508 

in  Egerton  ?'.  Mathews,  under  the  17th  section,  the  note  did  show 
the  consideration,  but  not  the  mutuality,  and  a  nonsuit  was 
improperly  granted  by  Lord  IV'  'borough li.  508,  512 

the  nonsuit  was  set  aside,  as  the  consid(!ratioii  did  appear  in  the 

writing,  although  tl       lutuiility  di<l  not ii.  508 

Blackburn  unable  to  see  what  distinction  Lord  Ellenborough 
fancied  was  to  be  made  between  the  two  sections  ...      ii.  508 

obviously  in  the  two  cases  named,  the  mutuality,  which  under 
either  section  is  not  required  to  bo  shown  by  the  writing,  was 
confounded  with  the  consideration,  which  is  required  to  be 
shown  equally  under  both  sections;  the  matter  tully  discussed 
in  note ii.  508-515 

the  view  of  Lord  Ellenborongh  in  Wain  v.  Warlters,  and  at  ni^i 
priun,  in  Egerton  v.  Mathews,  as  to  any  distinction  between  the 
two  sections,  is  correctly  overthrown  by  the  holding  in  Lay- 
thoarp  i>.  Bryant ii.  511 

the  views  of  Roberts  sustained  against  the  criticism  of  Browne 

on  the  Statute  of  Frauds ii.  510,  511 

but  though  the  mutuality  does  not  have  to   be  stated   in  the 

■writing,  it  must  exist  in  fact  or  there  is  no  contract    .     .     .     .     ii.  512 

the  mutuality  confounded  in  the  United  States  courts  with  the 

consideration ii.  513,  514 

though  the  consideration  appear  in  the  writing,  ami  not  the  mu- 
tuality, yet  the  latter  must  appear,  though  it  may  be  shown 
dehors  the  writing ii.  514 

by  statute,  in  England,  the  consideration  for  the  promise  to  pay  the 
debt  of  another  need  not  appear  by  the  writing,  but  it  must  bo 
shown  otherwise,  or  there  is  no  contract  or  "  special  promise  "  ii.  '■/14,  515 

so  as  to  mutuality  under  the  Statute  of  Frauds ii.  515 

the  effect  of  Wain  v.  Warlters  and  Egerton  v.  Mathews  is  that 
the  whole  contract  except  the  mutuality  must  be  shown  by  the 
writing ii.  513-515 

the  doctrine  established  by  these  cases,  tliat,  whother  under  the 
4th  or  17th  section,  the  consideration  must  be  shown,  has  been 
ever  since  uniformly  followed  in  England  except  as  affected  by 
statute il.  515 


I-  m 
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statement  in  Smith's  Leading  Cases  and  in  Parsons  on  Contracts, 
that  it  is  suiRcient  if  the  promise  of  the  party,  without  the  con- 
sideration, appear  in  the  writing,  is  inaccurate      .     .     .     .   ii.  515,  SK! 

similar  incorrect  statement  in  Hennett's  notes  to  Benj.  on  Sales  .      ii.  51() 

tiie  mistake  in  these  statements  shown,  and  that  tlie  consideration 

must  appear  equally  under  the  17th  as  under  the  4th  section    .     ii.  51(5 

distinction  pointed  out  between  different  clauses  of  the  4th  sec- 
tion, and  the  necessity  of  tlie  consideration  appearing  in  the 
writing  111  all  the  clauses ii.  517 

in  Vermont,  the  error  is  made  that  the  considtration  must  be 

stated  under  the  17th  section,  but  need  not  be  under  the  4tfi  .      ii.  517 

all  of  the  leading  words  in  the  4th  and  17th  sections  of  the  stat- 
ute in  themselves  impiy  tlie  neces.«ity  of  tlie  consideration 
appearing  by  the  writing ii.  517,  518 

Wain  V.  Warlters  approved  and  followed  in  Saunders  i-.  Wake- 
field      ii.  51G,  517 

Wain  y.  Warlters,  and  Egerton  v.  Mathews  in  thorough  accord, 
each  .showing  the  necessity  of  the  consideration  appearing  by 
the  writing  .     .  .  ii.  518,  510 

but  neither  of  them  holding  the  necessity  of  the  mutuality  so 
appearing ii.  51.S.  o\'.) 

Lord  Ellenborour^h's  mistakes  at  tiisi  priux  in  the  latter  ca^o  .     .      ii.  ollt 

by  the  right  holding  in  these  cases  the  wrong  holding  is  shown 
in  those  State  courts  in  this  country  which  hold  that  the  con- 
sideration need  not  be  shown  by  tlio  writing ii.  510,  5"2<) 

and  these  American  cases  themstilves  hold  that  the  price  must  be 
shown  by  the  writing,  and  the  price,  as  that  which  is  to  be  got 
for  that  which  is  to  be  given,  is  the  consideration  .     .     .  i.  1-6;  ii.  5"J0 

as  also  nuist  the  terms  be  shown  which  make  part  of  the  consider- 
ation      ii.  5'ii) 

while  the  writers  named  have  fallen  into  the  error  that  the  con- 
sideration must  be  shown  by  the  writing  under  the  4th  but 
not  under  the  17th  section,  tliese  courts  in  tliis  eountry  have 
held  that  it  mu.st  be  shown  under  the  17th,  but  not  under  some 
clauses  of  the  4th ii.  .VJl 

mistake  of  IJrowne  on  the  Statute  of  Frauds  in  assuming  tliat  the 

price  and  the  consideration  are  essentially  different    ii.  521-52:5,  5  U,  5(jS 

liis  mistake  arose  from  confounding  the  mutuality,  or  the  agree- 
ing of  the  parties,  with  the  consideration ;  tiie  matter  fully 
discussed  in  the  luite ii.  521-52') 

Lord  Ellenborongh's  mistakes  in  Wain  v.  Warlters,  and  in  Eger- 
ton ('.  Mathews  at  7i'isi  j)ritiK,  abandoned  in  this  latter  and  in 
other  cases ii.  .522-521! 

other  English  cases  on  consideration  and  mutuality  .     .     .     .  ii.  52(5,  5-_'7 

the  consido'-ation  must  be  expressly  stated  or  appear  by  fair  im- 
plication   ii.  520,  527 

to  meet  the  requirements  of  the  statute  under  either  of  the  sec- 
tions, all  the  essentials  of  the  contract  must  be  shown,  or  the 
writing  is  tiot  a  note  of  the  whole  contract ii.  527,  52S 

hence,  if  under  either  of  the  .sections  the  writing  omits  any  of 
the  terms  which  form  a  part  of  the  consideration,  it  is  insutfi- 
cient  ;  cases  on  the  subject  stated  aud  examined      .     .     .    ii.  527-5^31 
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deductions  of  law  from  English  cases ii.  530-532 

ciLses  in  this  country  which  are  contra  to  sucli  deductions  are  really 
contra  to  themselves,  as  are  their  Statutes  of  Fraud  to  those  cases 
which  affect  to  hold  that  the  consideration  need  not  be  stated 
in  the  writing ii.  532 

un.soundness  of  the  leading  Massachusetts  case  of  Packard  u. 

Richardson  shown ii.  532-531 

the  reasoning  in  that  case  ohller  dicta,  as  the  consideration  in  it 
sufliciently  appeared,  the  undertaking  there  being  an  original 
and  not  a  collateral  undertaking ii.  534,  535 

the  court  in  that  case  mistake  the  mutuality  for  the  consideration, 
and  misunderstand  the  effect  of  Wain  c.  Warlters  and  Egerton 
V.  Mathews ii.  531-537 

fallacy  of  the  court  noticed  by  the  editor  of  the  Massachusetts 

Reports;  ed.  of  IStit ii.  537 

the  bad  general  rea.soning  in  cases  like  Packard  r.  Richardson  is 

usually  api)licd  to  but  one  clause  of  the  4th  section     ....      ii.  537 

statutes  only  applying  to  that  one  clause  more  reasonable  than 

those  applicable  to  the  whole  Statute  of  Frauds      .     .     .     .  ii.  537,  538 

Packard  v.  Richardson  unentitled  by  its  bad  reasoning  to  any 

weight ii.  537 

this  bad  reasoning  shown  by  actual  decisions  even  in  Massachu- 
setts      ii.  538-550 

those  cases  which,  notwithstanding  Packard  v.  Richardson  and 
the  Massachusetts  amending  act,  hold,  ignoring  these,  that  the 
whole  contract,  including,  of  course,  the  consideration,  should 
be  stated,  fully  considered ii.  538-550 

the  Massachusetts  amending  statute ii.  5  U 

differing  from  the  Michigan  statute ii.  547 

the  latter  stated  and  examined ii.  547-550 

ignored  by  the  Michigan  Supreme  Court ii.  649,  550 

the  Maine  cases,  too,  while  affecting  to  hold  that  the  consider- 
ation need  not  appear  by  the  writing,  hold  gene.'ally  the  re- 
verse; the  cases  stated  and  examined ii.  550-502 

the  leading  case  in  Maine,  as  in  Massachusetts,  not  within  the 
statute  at  all  ;  being  an  original  and  not  a  collateral  under- 
taking     ii   550,  551 

the  other  Maine  cases  really  show  the  necessity  for  the  consider- 
ation appearing  by  the  writing ii.  550-5ii2 

the  distinction  is  usually  made  ;is  to  but  one  of  the  clauses  of  the 
4th  section,  but  the  statute  ai)plies  to  that  as  to  its  other  clauses. 
and  to  the  17th  section ii.  552,  553-555,  558 

the  Maine,  like  the  Ma.s.sachu.setts  cases,  erringenerally  confoimd- 

ing  the  consideration  with  the  n\utuality ii.  551,  558 

the  latest  Maine  cases  show,  as  do  those  in  Massachusetts,  al- 
though affecting  to  iiold  otherwise,  that  the  consideration  gen- 
erally must  appear  by  the  writing ii.  556-502 

the  exception  is  as  to  the  special  promise  for  the  debt  of  another    ii  562,  503 

in  this  they  contravene  the  statute,  and  hold  contra  to  all  the 

well-decided  cases  relating  to  that  clatise  in  the  4th  section    ii.  563,  504 

the  contradictions  and  absurdities  shown  in  which  such  holding 

involves  them ii.  o62-5GG 


758  ANALYTICAL   INDEX. 

[References  are  to  bntli  text  and  notes.] 

NOTE  OR  MEMORANDUM   IN   W HIT l^iG- (Continued). 

Michigan  cases  sliow  siini'.ar  coiitradietioiis ii.  5GG 

early  decision  in  New  York  correctly  holding  that  the  consider- 
ation must  appear  by  the  writing ii.  5G6,  5G7 

and  in  tiie  Supreme  Court  of  the  United  States,  before  Wain  v. 
Warlters  was  decided,  it  was  held  that  the  contract  must 
"wholly"  appear  by  the  writing ii.  5G7,  OGS 

and  later,  expressly,  that  the  consideration  (in  these  cases,  the 
price)  must  so  appear ii.  568-572 

though  parol  evidence  is  admissible  to  explain  technical  expres- 
sions, or  to  connect  papers  referred  to  in  the  writing       .     .     .       ii.  5G!> 

recognizing  and  approving  the  holding  of  the  English  cases  on 

the  subject •     ii.  50!) 

cases  decided  as  to  whether  or  not  the  consideration  is  sulliciently 
shown  by  the  writing ii.  5G9-571 

Supreme  Court  of  the  United  States  show  tliat  the  contract  has 
to  appear  by  the  writing,  as  well  under  the  17th  as  under  the 
4th  section ii.  571 

misleading  effect  of  Lord  Ellenborough's  mistake  in  Egerton  r. 

Mathews  at  nisi  prius  on  text-writers  in  England  and  America  .      ii.  571 

shown  also  in  an  early  New  York  case ii.  571,  572 

consideration  must  alike  appear  by  tiie  writing,  whether  the  case 

under  the  4th  or  17th  section ii.  572,  573 

which,  however,  may  be  implied  or  inferred  from  the  terras,  as 

well  as  expressed ii.  573 

effect  of  statutes  in  New  Y'^ork  as  to  the  consideration  being 
expressed ii.  573,  574 

discussion,  in  note,  as  to  the  consideration  in  original  and  collat- 
eral undertakings ii.  574-580 

the  principles  of  law  as  to  the  necessity  of  the  consideration  being 

stated  in  writing,  accurately  stated  in  an  old  New  Jersey  case    ii.  572-580 

numerous  American  authorities  sustaining  the  English  decisions 

on  the  subject ii.  580,  581 

Vermont  cases,  like  tliose  of  Massachusetts  and  Maine,  while  af- 
fecting to  hold  that  the  consideration  (improperly  confounding 
it  with  the  mutuality)  need  not  appear  by  the  writing,  yet  hold 
that  it  must  .so  ajipear ii.  581-583 

conclusion  is  that  when  the  consideration  does  not  appear  by  the 
writing,  there  is  no  written  note  of  the  contract,  and  the  statute 
is  not  satisfied ii.  581-583 

the  essential  requisites  of  the  memorandum ii.  584-074 

all  must  be  shown  by  tiie  writing  signed  by  the  party  or  parties 
to  be  charged,  except  the  mutuality,  which  can  be  shown  by  evi- 
dence n/nz/u/t'      ii.  581 

how  it  must  be  signed ii.  58.') 

if  authenticating  the  instrument,  immaterial  where  the  signature 
appears ii.  580 

telegraph  clerk  signing  despatch  actually  sent  may  be  sufficient 

signing ii.  580 

so  where  the  name  appears  in  the  third  person ii.  587 

and  in  a  letter  to  one's  own  agent ii.  587 

but  where  the  name  is  used  merely  as  reference  or  description, 
and  not  as  of  a  promise  or  undertaking,  it  is  not  sufficient .  ii.  587i  588 


'fi'li 
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aud  as  a  signing  is  required,  when  the  party's  name  dues  not 
appear  in  the  writing,  the  statute  is  not  satisfied,  though  the 
party  may  have  written  tiie  whole  instrument ii  588 

other  instances  of  insufiicient  signing ii.  5S8,  589 

an  unsigned  agreement  may  be  so  eonnected  with  a  signed  letter 

as  to  satisfy  the  statute ii.  589 

a  memorandum,  made  by  one  as  "sold  A.  B.,"  held  a  sulHcient 

si<4ning  by  him  of  a  note  of  a  contract ii.  589,  590 

sealing  is  not  signing ii.  585,  5!K) 

but  signing  witli  a  mark  satisfies  the  statute ii.  590,  591 

as  does  stamping  the  name  as  a  signature ii.  591 

or  printing  it,  where  it  is  intended  as  a  recognition  of  the  con- 
tract    ii.  591,  592 

signing  with  a  pencil  is  sufficient ii.  59J 

and  so  is  a  signing  by  initials ii.  593,  594 

question  by  Benjamin  whether  this  is  decided,  but  it  is  clearly 

so ii.  593,  591 

and  the  signature  is  good,  thougli  the  signer's  hand  be  guided  by 

another ii.  59-t 

good,  under  the  statute,  on  the  principle  of  agency,  also      ...      ii.  594 

sufficient  if  signed  by  the  party  to  be  charged,  though  not  signed 

by  the  other  party ii.  594 

statement  by  Vaughan,  J.,  as  to  the  holding  in  "Wain  v.  Warl- 

ters,  on  this  point ii.  591 

mistake  in  Wood  on  Frauds,  where  the  mutuality  is  confounded 

with  the  consideration ii.  594 

but  though  the  mutuality  is  not  required  to  be  shown  by  the 
writing  (as  that  has  to  be  signed  by  the  party  to  be  charged, 
only),  to  make  a  contract,  bargain,  or  agreement,  it  must  exist 
in  fact ii.  595 

hence  it  results  that  as  there  must  be  mutuality  in  fact,  aud  as 
the  note  need  be  uigned  by  the  party  to  be  cliaiged  only,  the 
mutuality  maybe  shown  Ity  evidence  alhindr,  either  written  or 
verbal,  or  by  the  note  itself,  when  signed  by  both  the  jiartics     ii.  595,  fi73 

the  distinction   between  the    mutuality   and   the   consideration 

shown  by  Tiudal,  C.  J.,  in  lyaythoarp  r.  Bryant    .     .     .     .  ii.  595,  596 

but  wliilt!  the  mutuality  need  not  appear  by  the  writing,  the 
memorandum  must  show  who  the  contracting  jiartirs  are, 
and  then  the  assenting  to  and  acting  on  the  contract  may  be 
shown  by  parol ii.  595,  59G 

and  a  written  offer  may  be  accepted  by  parol,  so  as,  under  the 

statute,  to  bind  the  party  signing  the  written  offer     ....      ii.  597 

but  the  acceptance  of  this  {asi^ent  to)  must  be  in  terms,  and  not 

varied ii.  598 

written  proposal,  accepted  by  parol,  repeatedly  held  to  satisfy  the 

statute ii.  .'598,  599 

usually,  such  proposal,  if  not  promjitly  accepted,  is  revocable   ii.  598,  599 

where  the  written  offer  is  acted  on  by  the  other  party,  his  assent 

is  implied  and  the  signer  is  bound ii.  599 

thougli  questioned  by  Kindersley,  V.  C,  parol  assent  of  wriffou 
offer  under  the  statute  held  good  in  an  oM  case  (a.  i>.  ITO-"'), 
the  authority  of  which  is  recognized  in  the  latest  English  case  ii.  600,  601 
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the  same  principle  is  acted  on  in  cases  in  tiiis  country   .     .     .  ii.  GOl,  602 

without  tlie  astient,  to  establish  the  mutuality,  the  party  signing 
the  writing  is  not  bound ii.  602,  G03 

a  request  on  one  side,  and  assent  on  the  other,  make  the  aggre- 

tjalio  uicntiuvt  constituting  the  agreement ii.  603 

sale  by  one  of  the  parties  necessarily  implies  i)urchase  by  the 

other,  as  a  sale  to  parties  shows  that  these  are  purchasers    .      ii.  60;> 

rules  as  to  acceptance  or  rejection  of  proposals  for  a  contract  .  ii.  60;5,  0U4 

varying  terms  of  an  offer  may  amount  to  a  rejection  of  it  .     .  ii.  604,  605 

where  terms  are  indefinite,  specific  performance  will  not  be  de- 
creed, nor  where  the  subject  does  not  admit  of  a  reasonable  de- 
cree being  nnide ii.  605 

though  the  writing  need  not  be  signed  by  both  parties,  it  must 

show  who  are  the  jiarties  to  it ii.  605,  600 

where  this  can  be  reasonably  made  out  from  the  writing,  it  is 

sutTicient ii.  COU 

but  a  memorandum  signed  by  the  vendee  in  the  vendor's  book 

is  not  good,  the  vendoi's  name  not  ajipearing  in  the  book  .     .      ii.  600 

but  where  written  in  an  order-book  of  the  other  party,  wliose 

name  was  on  the  fly-leaf    i  the  book,  the  statute  is  satisfied     .      ii.  609 

when  the  note  signed  by  the  vemlee  does  not  name  the  vendor, 

it  is  insufiicient  ..    / ii.  606,  607 

this  is  not  remedied  by  a  letter  written  by  the  vendee,  naming 

the  vendor,  unless  the  letter  refers  to  the  note ii.  606 

but  where  the  papers  are  connected,  the  statute  is  satisfied     .     .      ii.  607 

though  misdescription,  recognition  may  be  suUicient,  in  absence 

of  injury,  as  by  loss  of  set-off ii.  607 

as  insufiicient  signing  may  be  by  a  subsequetit  writing  couiiled 
with  the  first  .     .     ,     .  ' ii.  607 

the  parties  to  the  contract  must  appear  by  name,  or  by  descrip- 
tion or  reference ii.  607 

but  a  promise  in  writing  to  pay  any  one  unnamed  is  binding  in 
favor  of  any  one  acting  on  it ii.  607 

but  where  not  so  intended,  is  not  good  for  the  one  intended  un- 
less his  name  appear ii.  60S 

a  fortiori  not  so,  where  given  to  another  than  the  one  in- 
tended  ii.  608,  601) 

cases  not  within  the  statute,  as  advertising  a  reward  for  informa- 
tion or  for  tenders,  good  at  common  law  without  parties  being 
named ii.  60!) 

where  guaranty  intended  for  any  one  unnamed,  it  is  a  contract 

with  all  the  world ii.  600,  61() 

old  U.  S  Supreme  Court  case,  to  the  same  effect,  Marshall,  C.  J., 

delivering  the  judgment ii.  609,  610 

being  in  a  contract  with  all  the  world,  the  statute  is  satisfied,  as 

the  whole  contract  appears  by  the  writing ii.  010 

the  contract  in  tlie  U.  S.  Supreme  Court  case  not  being  with  all 
the  world,  but  intended  for  one  per.wn  only,  and  his  name  not 
appearing  in  the  writing,  the  statute  was  not  satisfied,  and  the 
case  was  wrongly  decided ii.  610,  611 

a  case  in  South  Carolina  within  the  principle  as  to  a  contract  with 
all  the  world ii.  611 
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but  on  the  fallacy  that  the  consideration  need  not  appear  in  the 
writing,  tlie  case  decided,  on  analogy,  tliat  the  names  of  the 
parties  need  not  appear  either ii.  611,  612 

on  the  same  principle  of  analogy,  a  blank  signature  would  meet 

the  requirements  of  the  statute     . ii.  012 

the  case  i.s  ba.sed  on  a  misunderstanding  of  Tindal,  C.  J.,  in  Lay- 
tlioarp  V.  Bryant,  where  it  was  expressly  held  that  the  names 
of  tlie  parties  must  appear,  and  that  they  did  appear  in  the 
writing ii.  612,  613 

the  other  authorities  cited  also  show  that  the  names  of  the  par- 
ties to  the  contract  must  appear  by  the  writing,  unless  in  the 
exceptional  case  of  a  contract  with  all  the  world     ....  ii.  614-616 

ill  which  latter  case  a  contract  arises  with  each  individual  acting 
on  the  writing ii.  616,  617 

where  addressed  to  one  party  and  acted  on  by  another,  the  writing 

is  not  binding  for  want  of  privity  of  contract ii.  617 

conclusions  stated,  applicable  to  the  conllicting  decisions  on  the 

subject ii.  618 

if  the  writing  under  the  statute  contain  a  snlhcient  description  of 
the  parties  to  the  contract,  this  is  sulBcient  without  tiieir  actual 
names  appearing ii.  G18 

♦'  by  direction  of  executors,"  or  "  proprietors,"  or  "  trustees,"  is 
suilicient .     .  ii.  619,  620 

but  not  "  vendor,"  as  it  contains  no  description  of  wlio  the  ven- 
dor is ii.  G19 

nor  client,  nor  friend,  of  a  named  agent,  as  tliis  renders  parol  evi- 
dence necessary  to  show  who  the  client  or  friend  is     ...     .      ii.  620 

though  the  names  do   not  appear  in  the  contract,  they  may  be 

supplied  by  correspondence  or  subsetpient  receipts     .     .     .      i.  620,  G21 

but  tlie  names  must  appear  as  of  parties  to  the  contract,  and  not 

as  matter  of  description ii.  621 

and  the  writing  must  be  clear  enough  to  show  how  the  parties 

contract,  and  what  they  contract  to  do ii.  621 

but  the  surrounding  circumstances  can  be  shown  in  order  to  make 
the  writing  understood,  and  to  show  the  meaning  of  the  lan- 
guage used ii.  622 

effect  of  the  statute  on  collateral  transactions  as  to  the  writing 

showing  the  consideration ii.  622-624 

as  all  the  es,sentials  of  *'■  contract  must  appear  by  the  writing, 
where  tlie  sale  is  by  sample,  it'  the  statement  of  that  fact  is 
omitted,  the  statute  is  not  satisfied ii.  624 

while  the  writing  must  be  a  note  of  the  whole  contract,  that 

which  is  implied  need  not  be  expressed  in  the  writing      .     .      ii.  624 

a  contract  recpiired  to  be  in  writing  under  the  statute  cannot  be 
varied  by  parol ii.  624,  625 

the  common  law  in  this  respect  altered  by  tlie  statute     ....      ii.  625 

the  alleged  conflicting  cases  on  this  subject  stated  and  elaborately 

discussed  in  note _ ii.  625-614 

the  essentials  of  the  contract  may  be  contained  in  different  docu- 
ments if  they  can  be  properly  connected ii.  62.5-G2S 

rules  applicable  to  such  cases ii.  628,  629 

cases  stated  relating  to  connecting  papers  to  show  the  contract, 

and  to  wliat  extent  parol  evidence  is  admissible  therefor      .  ii.  629-673 


I 
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one  of  tliu  principals  cauuot  be  tlie  other's  agent  to  sign  tho 

writing ii.  672 

oniis.sion  in  the  auctioneer's  book  of  the  conditions  of  sale  i.s  fatal 

unless  supplied  by  otlier  writings ii.  072 

undtM'  the  Mississippi  Statute  of  Frauds,  a  verbal  agreement  that 
goods  shall  be  taken  as  payment  on  a  mortgage,  passes  no  prop- 
erty in  the  goods ii.  073 

where  a  notice  is  required  by  statute  to  be  in  writing,  no  other 

form  of  notice  will  answer ii.  071 

construction  of  U.  S.  Act  requiring  government  contracts  to  be 

in  writing ii.  074 

NOTICE,  ACTUAL  AND  CONSTRUCTIVE.     (See  Estoitel;  Fkauu  ; 

Lis  rKNDKxs.) 
ORDER   AND   DiSrcjSITION. 

goods  are  not  in  the  order  and  disposition  of  agent  as  reputed 
owner,  where  he  has  them  in  his  possession  as  agent  for  his 

principal i.  5ir)-5I7 

as  to  reputed  ownership ii.  547 

OWNERSHIP   PRO    MAC   VICE.     (See  Siiii'-Mastku.) 
PARENT    AND  CHILD.     (See  Fiduci.xky  Rklations;  Infant; 

MAlMMl'.n   WOMKN.) 

infant  parent  liable  on  his  contract  for  necessaries  supi)lied  his 

minor  child i.  110-110 

on  his  express  contract,  but  only  on  his  implied  contract  as  an 

adult  would  be  , so  liable i.  110-110 

authorities  dilTer  as  to  liability  of  parent  for  necessaries  for  child  i.  11 1 
but  weight  of  authority  is  that  parent  not  so  liable  uidess  by  his 

authority  or  assent i.  111-110 

except  by  proceeilings  under  the  statute  of  Elizabeth     ....       i.  112 

law  now  thus  well  settled  in  Euglantl i.  112 

much  conflict  on  the  subject  in  tills  country i.  112 

Kent  and  Parsons  state  the  law  as  differing  from  that  in  England ; 

Schouler  ff)»^-a i.  112 

American  authorities  fully  stated i.  113-110 

weight  of  authority  here,  as  in  England,  is,  that  father  not  liable 

unless  by  express  jironii.'^e  or  under  circumstances  from  which 

promise  can  be  inferred i.  113-110 

'       unless  such  promise  is  expressed  or  can  be  inferred  from  the  facts, 

parent  not  liable  where  he  gives  no  authority,  and  enters  into 

no  contract i.  110 

Kent's  ecMiclusion  rests  on  misreading  of  two  English  cases  and 

an  overruled  New  York  case i.  110 

slight  circumstances  may  show  parent's  a.ssent 1.110 

but  without  request  or  assent  express  or  implied,  action  will  not 

lie  against  parent  on  sub.sequent  promise i.  110 

promise  may  be  implied  where  necessaries  furnished  infant  on 

his  father's  credit,  where  infant  living  with  father  and  receiving 

necessaries  with  knowledge  and  without  objection  ....  i.  110 
but  an  express  subsequent  promise  to  pay  for  medir^al  services  to 

an  adult  son,  not  binding i.  116 

nor  is  implied  promise  raised  by  physician  attending  adult  son  at 

father's  residence  by  request  of  latter i.  116 
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agcMicy  only  gioiuid  of  liability  of  fallior  for  purchases  of  son 

aCler  (joining  of  ago i.  IIG 

fatiiiir's  general  order  in  favor  of  (hingliler  makes  him  liable  for 

lior  purchases  beyond  actual  necessaries i.  IIG 

parent  has  been  allowed  for  maintenance  of  his  child  out  of  the 

hitter's  separate  estate i.  IK) 

but  holding  generally  oUierwise  except  where  father  indigent      .       i.  110 

and  then  authority  as  guardian  shonld  be  obtained i.  11(3 

stej)father  a|)iiointed  guardian  to  his  stepson  allowed  for  latter's 

maintenance  both  before  and  after  appointini'iit i.  117 

contract  of  father  to  pay  board  for  adult  idiot  son  inferred  from 

circumstances i.  IIU 

when  wife  justifiably  leaves  husband,  without  his  objection,  tak- 
ing minor  children  with  her,  implied  that  husband  is  liable  for 
support  of  children  as  well  as  wife i.  183 

but  not  liable  for  support  of  children  when  taken  against  his  will, 

he  being  willing  to  support  tlictii i.  18;},  181 

cases  of  alimony  granted  for  siipi)ort  of  children  with  mother       .       i.  180 
PARTNERSIlIi'. 

as  betw(!en  partners  nhcrrima  Jhli>^  required i.  312 

as  partners  occupy  a  fiduciary  relation,  the  purchase  by  one  of  the 
iirm  of  the  interest  of  his  deceased  partner  therein  wiis  set 

aside i.  4r>!) 

What  Conslilufes  a  /'artiicrs/iip i.  407-182 

in  partnership  the  ostensible  partners  are  each  principals  and 

agents  of  each  other i.  467 

the  law  of,  is  a  branch  of  the  law  of  principal  and  agent   .     .     .       i,  407 

c6inmon-law  cases  based  on  sharing  profits  as  only  test,  un- 
sound     i.  407 

civil  law  otherwise,  and  sounder i.  107 

profits  only  consecpieiioe,  not  cause  of  partnership i.  407 

Old  tests  based  only  on  profits  iinsouiul i.  407, 408 

law  in  Coxy.  Hickman  brought  back  to  sound  doctrine  of  the 

civil  law i.  408,  409 

the  test  as  to  whether  one  is  a  partner  is  <as  to  whether  tlie  trade 

is  carried  on  for  him  as  principal i.  408 

parties  participate  in  ]>rofits  who  clearly  are  not  j>artnei-3    .     .    i.  I(i8,  40!) 

co-owners    are   not  co-partners,   but   may  be  entitled  to  profits 

from  the  use  or  hire  of  the  common  property 1.  409 

payment  of  a  share  of  the  profits  does  not  of  itself  constitute  the 

receiver  a  i)artncr i.  409,  470 

business  carried  on  to  pay  creditors  out  of  the  profits  does  not 

make  the  creditors  partners i.  470,  471 

the  question  is,  whether  the  one  who  is  to  receive  the  profits  is  a 

principal  in  the  business  or  not i.  472 

if  those  carrying  on  the  business  are  his  agents,  then  he  as  princi- 
pal is  a  partner i.  472 

even  under  the  old  cases  one  might  receive  a  share  of  profits 

as  w.iges  and  not  be  a  partner i.  473 

statement  in  late  English  ease  inaccm  .te,  that  no  case  has  decided 
that  sharer  in  both  profit  and  loss  may  not  be  a  partner  ...      i.  473 

Cox  V.  Hickman,  in  effect,  was  such  a  case i.  473 
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no  co-owiioih;  ck'iks  recciviiip;  sliare  of  profits  as  wages,  and 
whalers  receiving  a  *'  lay  "  of  the  oil,  all,  wholly,  or  to  an  ex- 
tent, siiarc  tlio  losses i.  i~,] 

so  one  may  not  sliaro  losses  and  yet  be  a  partner i.  471 

agency  in  partnership  tested  as  in  other  cases  of  principal  and 

aj-eney       i.  474 

principle  of  Cox  f.   Hickman   misstated  in  English  and  Irish 

cases i.  474,  47") 

to  constitute  partnership,  not  necessary  that  each  should  be  a 

principal  and  f(/(7(  the  agent  of  the  other i.  471-47il 

the  test  is  as  to  whether  the  ostensible  partners  are  carrying  on 
busine.'is  as  the  partners  and  (ujints  of  the  one  sought  to  be 
charged  as  a  partner  with  thcni i.  475-47S 

not  necessary  that  he  should  be  acting  as  their  agent      .     .     .    i.  470-478 

participation  in  profits  is  one  factor  in  deciding  as  to  whether  the 
I)arty  receiving  them  is  a  [trincipal  or  not  in  the  business,  — 
whether  it  is  carried  on  in  his  behalf i.  47H 

the  being  paid  out  of  profits,  with  a'.'  express  provision  that  the 
payee  is  to  bear  the  losses,  does  not  necessarily  nuike  him  a 
partner i.  477,  478 

case  in  England,  decided  before  Cox  r.  Hickman,  decided  on  sub- 
stantially the  same  basis i.  47s' 

case  in  New  Brunswick,  in  effect,  similarly  decided i.  479 

but  a  more  recent  case  there  badly  decided,  acting  on  the  principle 

of  overruled,  badly  decided  cases i.  470 

policy-holders  held  not  liable  as  partners  though  participating  in 

profits  and  incidentally  in  loss i.  479,  4S() 

participation  in  net  proceeds  of  business  iiite*  Jed  as  security 
does  not  make  the  party  a  partner,  where  Llio  i)articipant  and 
the  ostensible  jvirtners  are  not  principal  and  agents    ....      i.  480 

party  holding  himself  out  as  partner  may  bt  liable  as  such  by 
estoppel i.  480 

if  parties  are  really  partners,  no  declaration  otherwise  will  prevent 

them  being  so i.  480 

wliether  such  relation  exists  depends  on  the  intention  and  con- 
tract of  the  parties i,  4S0 

where,  as  in  tlie  cases  of  seamen,  clerks,  and  others,  though 
these  parties  participate  in  the  net  profits,  the  relation  of  mas- 
ter and  servant  and  not  principal  and  agent  exists,  the  parties 
are  not  partners i.  48t> 

intention  and  contract  of  parties  makes  them  partners  although 

expressly  declaring  that  they  are  not  partners i.  481 

where  an  express  agreement  to  share  in  both  profits  and  losses, 
held  that,  under  the  agreement,  one  was  the  servant  and  not 
the  partner  of  the  other,  and  was  denied  the  usual  remedies 
of  a  partner i.  481,  482 

part-owners  in  ships,  too,  share  in  profit  and  loss,  and  are  not 

partners,  their  liability  being  quite  different i.  482 

so  also  as  to  .shareholders  in  companies i.  48'J 

Etifilish  Partnerahip  Amendment  Act i.  482-485 

is,  like  many  other  acts,  little  more  than  a  declaration  or  affirm.v 
tion  of  the  common  law i.  482,  48:3 
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VMVVSEKiAlUr—CConHinKil). 

l)iiuciples  of  the  law  ruiiiiiiii  the  samo  as  before  llio  passage  of 
that  act "  .    .      J  48:1 

the  act  doos  nut  upply  where  the  contract  const ituti's  the  parties 

partners,  as  before  the  passinjj  of  tlio  act i.  IS:J 

it  rehites  to  debtors  ami  creditors,  as  before,  where  there  is  a  par- 
ticipation ill  tiic  profits  but  not  a  partnersliip i.  lH'-\ 

usual  tests  as  to  aj;ency  apply  to  the  act  in  order  to  fix  the  rela- 
tionship bctweijn  tlio  parties i,  181 

so,  notwitlistaniling  the  act,  whore  a  loan  is  a  mere  pveteiice,  and 
the  lender  is  really  the  principal  of  the  ostensible  partners,  the 

parties  are  partners i.  4.*>5 

AppUcdlioii  of  Afjcnvij  llidc.'^  to  Parhu  rxhip i.  •18.j-4!tli 

partners  being  principals  and  agents,  the  general  rules  of  agency 
apply  to  theiu i.  'ISO 

ndes  as  to  general  and  special  agents  apply  to  partners  ....       i.  Itst! 

these  stated i.  i8tj 

so  rules  as  to  appointment  and  powers  of  an  agent  apply  to  the 

creation  and  powers  of  a  partner i.  4Bti 

.so  as  to  holiling  one  out  as  an  agent  or  a  partner i.  48(j,  487 

one  so  holding  out  another  is  liable  within  scope  of  the  agency  or 

the  partnership i.  487 

so  as  declarations  of  agency  by  one  claiming  to  be  an  agent,  as 
to  agency  and  scope,  do  not  bind  another  as  principal,  so  simi- 
lar statements  do  not  bind  the  other  as  jtartner i.  487 

the  same  principle  ap[ilies  as  to  the  rules  of  evidence  of  an  agency 

and  a  partnership i.  487 

New  Brunswick  case  to  the  contrary  not  law i.  4b7 

cases  on  the  subject  examined i.  487-4i)2 

one  buying  goods  on  his  own  account,  ami  used  by  liim  in  joint 
transactions  witli  another,  vests  no  property  in  such  goods  in 
the  other  as  a  partner i.  488 

and  where  no  property  in  the  goods  passes  to   the  other  by  tlio 

purchase,  he  is  not  liable  to  the  seller i.  488 

the  Xew   r>ninswick  case   is  opposed    to   all    llie  piiiuiples   of 

agency  i.  480-402 

decided  on  entire  misconcejition  of  the  law i.  100 

tlie  ipiestion  is  one  of  authority,  of  agency;  the  law  as  to  agency 

being  applicable  to  siiow  the  anthnity i.  402 

thus  parol  evidence  is  iiiadiiiissilile  to  control  written  evidence    .       i.  4:i2 

the  badly  decided  New  Ihiinswick  case  expressly  holds  the  con- 
trary       ' i.  480-402 

Piirtiicrship  Pur('hn!<es  ami  Sale.-! i.  l><S^ri()(!, 

leading  case  of  Cox  r.  Hickman  relates  to  this i   480-403 

creditors  of  a  firm  for  whose  beiu'tit  the  business  is  carried  on  not 

liable  on  bills  of  the  firm,  nor  for  their  piirclia'^es  of  goods  .    i,  402,  403 

so  inspectors  carrying  on  business  lor  a  firm  in  the  firm  name  are 

not  liable  for  goods  bought  for  the  firm i.  4'9;? 

so,  where  an  assignment  is  made  to  trustees,  and  the  debtor 
makes  purch.ases  in  his  own  name,  the  trustees  are  not  liable 
as  partners  or  principals i.  493 

the  ostensible  partners  are  the  agents  and  representatives  of  the 

partnership  within  its  scope i.  493 
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PARTNERSHIP  -(Couiinue<l). 

and  each  is  liable  for  the  fraud  of  the  other  witliin  scope  of  the 

partiieisiiip,  paiticiihiily  wlieie  tiiey  all  participate  in  the  fruits 
sole  surviving  partner  can  assign  partnership  assets  and  create 

preferences 

purchases  by  partners  will  not  bind  their  copartners  without  the 

scope  of  the  partnership i. 

where  a  partnership  exists,  on  its  being  closed  up  the  good-will 

is  the  subject  of  sale i. 

one  partner  may  sell  liis  interest  in  a  firm,  but  not  so  as  to  make 

the  puichaser  a  member  of  the  firm 

where  parties  hold  themselves  out  as  partners,  they  are  liable  as 

such,  although  carrying  on  business  as  a  corporation   .... 
but  a  lien  on  partnership  property  may  be  lost  by  its  being 

merged  into  the  property  of  a  corporation i. 

where  after  dis.solution  of  a  firm  its  business  is  still  carried  on, 

the  partnership  lien  of  the  retiring  partner  does  not  attach,  as 

against  creditors,  to  new  purchases 

principles  governing  such  cases i. 

agreeing  tliat  another  sliall  have  a  share  of  profits,  not  constitut- 
ing a  partnership,  works  no  transmission  in  the  property  of  the 

firm  so  as  to  void  a  policy 

mere  participation  in  the  profits  does  not  pass  an  interest  in  the 

property  contrary  to  the  intention  of  the  parties 

the  holding  of  one's  self  out  as  j^artnor  only  inures  to  the  benefit 

of  those  contracting  with  the  firm  on  the  faith  thereof    .     .     . 
the  holding  out  must  be  by  the  party  iiiniself  or  by  his  authority, 

and  to  the  party  contracting  with  relation  to  it 

commnnity  of  interest  may  create  partnership  liability  .     .     .     . 
a  partner  may  allow  his  copartner  to  use  firm  funds  to  pay  his 

individual  debts,  and  his  creditors  be  concluded  tiiereby       .     . 
a  manager  of  a  mine,  any  more  than  the  creditors  of  a  firm,  does 

not  become  a  partner  by  being  paid  out  of  profits   .     .     ,     .    i. 

Fiduciary  Jlcliilions  of  Partners i. 

us  far  as  they  occupy  this  position,  the  law  as  to  trustees  and 

cestuis  que  trust  applies  to  them 

fiduciary  principles  relating  to  agents  as  to  buying  their  own  goods 

for  their  principal,  and  purchasing  tluir  principal's  goods,  apply 

to  partners i. 

the  general  relations  in  partnership  of  trust  and  confidence  are 

governed  by  the  principles  applicable  to  fiduciary  relations     i. 
transactions  between  partners  must  be  with  full  levelation ;  one 

cannot  gain  an  advantage  over  his  partner  through  the  latter's 

ignorance   

advantages  unfairly  gained  by  one  partner  inure  to  the  firm    .     . 
will  be  closely  scrutinized,  and  where  contrary  to  good  faith  will 

be  corrected  by  the  court 

one  partner  may  buy  from  another,  or  buy  the  other's  interest  in 

the  firm,  but  only  on  terms  of  strictest  good  faith        .     .     .    i- 
and  a  partner  must  subordinate  his  own  interest  to  that  of  the 

firm 

principles  governing  transactions  between  partners  and  with  ref- 
erence to  the  partnership  property i. 


i.  104 
i.  494 
494-4  Oti 
490,  -m 
i.  407 
i.  407 


497,  40.S 
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407,  408 


490 
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490 
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i.  501 


501-50.3 
502,  503 


i.  502 

i.  50'3 


i.  50:; 
503,  504 


i.  504 


504,  505 


i. 

494 

i. 

494 

491- 

-490 

490, 

497 

i. 

497 

i. 

497 

497 

49.S 

i 
497 

.  497 

,  498 

i.  499 

i.  490 

i.  499 

i.  50(1 
i.  499 

i.  50(» 

500,  501 
501-501) 

i.  501 


501- 

503 

502, 

503 

i. 

502 

i. 

50'J 

i. 

51 1:; 

503 

504 

i 

504 

.504 

,  505 

ANALYTICAL   INDEX.  7G7 

[Rpfurpiicea  nro  to  butb  text  and  iiote«.] 
PARTNERSHIP  -  (Continue,!). 

niiiiiii};  iissociatioii  not  strictly  a  partnership,  tlie  ililrrtn.t  prr:>onrg 
boiiig  wanting,  and  the  rules  as  to  fiduciary  relations  do  not 
80  strictly  apply i.  505,  500 

principles  froviirnincf  such  associations i.  505,  50(5 

PASSING  OF  rUOl'KRTY  IN  GOODS.  (See  Railmknt;  Plkook; 
Sai.k  ) 

governed  by  intention  of  parties,  not  necessarily  by  such  inci- 
dents as  weighing  or  not  weighing,  etc i.  7 

banks  taiving  rt'cei[)ts  for  grain  not  delivered  by  thcin  passes  no 

property  in  any  specific  grain  held  l)y  tiie  receiptor    ....         1.15 

it  amounts  to  no  more,  at  most,  than  an  agreement  to  deliver  the 

quantity  receipted  for i.  15 

where  property  in  goods  passed  absolutely  for  a  price,  a  sale  and 

not  a  trust i.  18 

where  goods  are  to  bo  sold  on  price  being  agreed  on,  and  this 

not  done,  no  property  passes i.  18 

where  goods  are  concealed  in  other  goods  sold,  no  property  passes 

in  tiie  hidden  goods  where  no  intention  ."so  to  do i.  24 

Blackburn's  statement  tliat  property  cannot  pass  in  goods  until 
the  parties  are  agreed  on  tiie  specific  individual  goods,  ques- 
tioned           i.  27 

no  property  passes  in  goods  wrongfully  taken  by  one  from  a  pub- 
lic river  to  enable  liini  to  maintain  trover  against  a  purcha.ser 
under  2  iS;  ;)  Vic.  c.  71 i.  27 

distinguisiiing  sale  from  bailment,  there  must,  in  the  former,  be 

intcMition  to  pass  absolute  property i.  92 

where  property  actually  passes  in  goods,  even  though  the  parties 

Sivy  it  shall  not,  it  does,  and  is  a  sale i.  90,  97 

80,  when?  the  agreement  that  it  shall  not  pass  is  colorable  ...         i.  97 

but  wIkmi  maile  iu  good  faith  so  that  loss  by  fire  or  sale  is  in 

deliviTer,  the  property  does  not  pass i.  98 

even  though  agretiment  may  provide  for  subsequent  passage  of 

property  on  payment i.  98 

where  sale  made  to  be  converted  into  a  bailment,  property  passes 
to  vendee i.  98 

where  property  in  securities  passed  with  right  of  redemption,  if 
right  not  exercised  in  agreed  time  property  becomes  absolute 
in  holder  of  securities i.  98 

but  where  property  is  only  to  pass  on  payment  being  made,  prop- 
erty only  then  vests i.  98 

where  sale  actually  made  property  passes,  thougli  the  agreement 
be  otherwise ;  but  where  no  transmission  of  property  there  is 
no  sale i.    98 

property  passes  in  goods  on  election  when  bailee  holds  them  with 

power  to  elect  to  turn  to  sale i.  100 

in  bailment,  oidy  a  special  property  in  bailee i.  101 

absolute  property  in  goods  does  not  pass  to  pledgee  under  assign- 
ment of  bill  of  lading  as  pledge  so  as  to  make  him  liable  for 
freight i.  103 

pled'iPe  has  no  power  to  pass  absolute  property  in  pledge    ...       i.  lUG 

usually  agents  can  only  confer  such  title  as  they  are  authorized 

to  convey i.  60 
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[Rcfi-renrca  are  tu  bntli  tvxt  ami  iioten  ) 
PASSING   OF    PIlOPKinT    IN    VAn)\)S  -  (Conlinuf,!). 

wlicre  afftMiLs  soil  without  duo  autliority  no  property  passes     .     .       i.  lOH 
otiierwiso  whoio  intrusted  witii  iwlirin  of  rijjlit  to  sell  ....       i.  lt;ii 
gpeciiil  property  niiiy  bo  vestod  by  assiguniont  of  imlicia  of  own- 
ership, a.s  bill  of  lading  as  security i.  107 

where  property  is  only  to  pass  on  condition,  where  the  condition 

is  not  iierforni'jd  no  property  passes i.  107,  lOS 

(See  Gifts.) 
property  in  goods  does  not  necessarily  pass  because  shipped  "  free 

on  board" i.  lOH 

Home  Euj^lisli  decisions  ron/ra,  unsound i.  lOS 

in  Missouri,  a  nnuried  woman  has  the  Jus  (lisponciidi  of  her  sei>- 

arate  property  as  ft  mo  sole i.  '2-'5!i 

where  gooil.s  were  bought  in  Tennessee  by  husband  as  agent  for 

wife,  for  which  she  was  not  liable,  no  property  passed,  Jind 

vendor  could   reclaim   goods;    but  other  goods  of   wife   not 

charged  with  the  liability i.  210 

shin-master,  in  extreme  cases,  can  pass  title  to  ship  and  cargo     .      i.  'Jl!) 
when  shijvmaster  makes  sale  without  necessity,  property  does  not 

pass i.  •J."):5 

where  cargo  of  ship  can  be  saved  for  benefit  of  owner,  on  loss  of 

ship,  unnecessary  sale  by  master  pusses  no  property  in  cargo 

as  against  owner  or  underwriters i. '270,  277 

where  property  in  a  ship  passes  to  purchaser  under  sale  by  tnaster 

as  agent  of  necessity,  liens  agaiu.-t  her  do  not  continue  to 

attach i.  2>^1 

the  lions  are  transferred  to  the  proceeds  of  ship i.  •J.'-'l 

when  master  nnikes  justifiable  sale  of  foreign  ves.scl,  title  passes 

to  purchaser  without  necessity  for  bill  of  sale i.  28ft 

law  of  the  United  States  re(iuiring  the  register  to  be  in.serted  in 

the  bill  of  sale  applies  only  to  American  .ships i.  20i) 

it  has  no  application  to  foreign  vessel  sold  by  the  master  by  ne 

cessity i.  200 

owners  of  ship  are  not  responsible  for  supplies  after  property  in 

ship  has  passed  from  them i.  2!)1 

unless  constituted  agent  or  necessity  arises,  master  has  no  power 

from  mere  possession  to  pass  title  to  goods  in  ship,  and  his  sale 

passes  no  title i.  202 

where  master  rcships  goods  to  his  own  order,  and  his  agent  sells 

them,  no  property  passes  to  purchaser,  though  paying  honu  Jhle 

price  fur  them i.  20^ 

(Sec  Shu'-Mastkus.) 
no  property  in  goods  passes  to  agent  by  his  buying  them  for  his 

principal i-  015-ol7 

fraudulent  sale  is  voiilalde,  but  cannot  be  avoided  where  goods  in 

hand  of  innocent  third  party,  where  the  property  has  passed  i.  549-5r)0 
but    otherwise    where    no  property  passed  to  the  defrauding 

party i.  549-550 

bill  of  lading  signed  before  goods  received  is  fraudulent  and  void, 

and  passes  no  property  in  the  goods ii-  8 

where  an  article  is  made,  appropriated,  and  the  appropriation  is 

assented  to,  the  property  passes ii.  253-256 

(See  WoKK  AND  Lahou.) 
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PASSING   OF   rUOrKUIV   IN   (\(umy  -  (Co^iilnucl). 

th"  prnjwity  in  tlie  pooil;',  iniiL'liiised  dous  not  iiccL'ssiuily  pass  by 

the  payment  of  «';irii<'Ht ii.  lUl 

(Seo  Kaiinkst  <m  Vwn    I'avmknt.) 
tlie  property  docs  not  pass  a.s  Imig  as  the  contr.K  I  nMnaiiis  irnpor- 

fect  and  executory ii.  :»ll 

PAYMKNT.    (Sou  AccoiiD  Axi>  S.vriSKACTiON  ;  Acrnt.v;  Mo.vky; 

Sai.k.) 
for  poods  .sold  may  bo  by  n  pre-existing  indeiitodness,  ji.s  l>y 

8elier'.s  promissory  notes  lieid   liy  biivur i.  IS 

may  be  by  })aying  over  to  seller's  ereditor.s,  or  to  seller  balanee 

over  Heller'.s  indt'l)le(lness,  and  yet  be  a  sale  and  not  a  trust  i.  IH 

Confederate  bonds  accepted  as  payment  held  payment   ....         i.  HI 

80  as  to  payment  in  goods 1.  ;JI 

in  llhodo  Island,  under  Married  Women's  Acts,  wife  entitled  to 

payment  of  husband's  note,   held  by   lier,  out  of   iiusl)and's 

estate i.  2'J!t 

and  in  Maine,  as  payment  of  Ids  note,  he  inuy,  Imud  fide,  convey 

real  e.itate  to  her i.  iiJl> 

where  a  lien  exists  against  a  ship  for  supplies,  drafts  are  only 

conditional  payment,  and  on   their  non-payment  lien  can  be; 

enforced i.  282 

payment  on  calls  of  unauthorized  stock  not  s(;t  off  in  bankruptcy 

against  calls  on  aulliori/.ed  stock i   -VM 

purchaser  from  agent  as  such  cannot  write  off  claim  against  agent 

OS  payment     ....         i.  .")77 

(.See  PniN(  iPAi.  and  A(ii;.\T.) 
under  usual  authority  to  agent  to  receive  payment  of  debt,  he 

should  receive  it  only  in  money i.  .')8i 

auctioneer  who  has  onlv  power  to  sell  for  cash  cannot  discharge 

purchaser  by  taking  bill  of  exchange i.  'lO'.'t 

but  power  to  take  payment  in  bill  may  be  implied  from  connnon 

practice i.  'ii).\ 

goods  as  earnesv  or  part  payment  satisfies  the  Statute  of  Frauds 

and  analogous  statutes      .     .     . ' ii.  250-275 

(See   IJartku.) 
PENDENTE   LITE.     (See  Lis  I'k.ndi  .ns  ) 

rules  governing i.  .382-oS5 

PLEADING.     (See  Arriox  ;   iNOKniTAiis  A.xsiMi-sn  ) 

in  legal  .strictness,  in  a  special  action  on  the  case,  .-in  iiverment  of 

a  sale  is  not  supported  by  proof  of  exchange i.  Jl 

PLED(iE.     (See  Bau.mknt;  Factous'  Af  ts  ) 

assignment  of  bill  of  lading  as  piedge  does  not  pass  ••  the  prop- 
erty in  the  goods"  to  pledgee  so  ,as  to  make  him  liable  for 

freight  under  the  Bills  of  Liiding  Act i.  10:$ 

general  property  remains  in  pledgor,  only  special  property  in 

pledgee i.  10:' 

property  vests  in  pledgee  sufTicient  to  .secure  debt i.  lol 

pledgee  by  improper  conversion  of  pledge  does  not  cause  it  to 

revest  in  pledgor i.  lOt 

nor  will  trover  lie  for  such  conversion i.  104 

pledgee's  engagement  is  to  restore  pledge  on  debt  being  paid  .     .       i.  105 

YOL.    II.  49 
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[Referenced  are  to  both  text  and  notes.] 

FLEDGE— (Continued). 

pledgee  can  repledge  the  goods,  but  not  for  greater  interest  than 
he  possessed i.  10.") 

phnlgiir  can  convey  liis  interest  to  tlnrd  party i.  lul 

if  pledgee  repledge  goods  for  greatiM-  than  his  interest,  pledgor 
on  tendering  sum  secured  is  entitled  to  possession  of  goods 
from  holder i,  105 

and  can  recover  any  special  damage  from  liis  pledgee     ....      i.  lor> 

dilTers  from  a  lien,  which  is  a  mere  personal  right  of  detention, 
not  transferable i,  lof) 

assignee  of  pledgee  obtains  all  assignor's  lega!  rights       .     .     .    i.  105, 10(5 

pleilgee  can   use  i)k;dge  subject  to  damage  caused  tliereby,  his 

lien  remaining  intact i.  10(5 

power  to  sell  does  not  include  power  to  pledge i.  lOlS 

though  purchaser,  where  power  to  sell,  may  obtain  title  against 
owner,  this  does  not  apply  to  pledge i.  10(5 

where  propi-rly  held,  without  power  either  to  sell  or  pledge,  was 

sold,  title  did  nut  pass i.  100,  107 

pledgor  to  recover  jiledge  from  pledgee,  or  his  assignee  must  ten- 
der ainoimt  of  his  debt i.  107 

possession  being  essence  of  pledge,  without  it,  actual  or  construc- 
tive, pledge  cannot  be  supported  against  third  parlies     .     .     .       i.  107 

one  taking  stock  as  a  pledgee  is  estopped  by  the  transfer  from 

denying  his  liability  as  stockholder i.  39(5 

TRESIDKNT  OF   COMPANY.     (See  Coui'Ouation;   Diukctoks 
OK  CoMi'ANiKs;  FiniciAUY  Rki.ations;  Stockiioldkks.) 
PllESUMrTION.     (See  Mauuikd  Womkn.) 

where  wife  buys  property,  presumption  is  that  it  was  bought 
with  her  husband's  funds,  unless  otherwisii  shown i.  220 

presumjition  of  title  where  possession  does  not  apply  as  between 

husband  and  wife,  possession  with  them  being  usually  joint     .      i.  220 

presnmptioii  of  husband's  ownership  relnitted  under  Married 
Women's  Acts,  where  business  openly  carried  on  by  wife  in 
her  own  name i.  220 

but  not  by  wife  keeping  at  horn*  joint  earnings  of  themselves, 

chiUhen,  and  servants i.  221 

in  Texas,  the  iircsnmption  is  that  all  property  acquired  by  hus- 
band or  wift!  is  community  jvroperty,  and  burden  to  prove  it 
wife's  separate  estate  is  on  party  so  claiming i.  221 

so  there  held,  where  wife's  separat.(»  property  is  mingled  with  com- 
munity property,  burden  of  proof  is  on  wife  to  show  her  sep- 
arate property i.  222 

but  under  Wisconsin  statute  as  wife  may  deal  with  her  husband, 
burden  on  lier  is  to  show  property  purchased  by  her  was  for  ade- 
quate consideration,  then  burden  on  party  attacking  to  show 
conveyance  in  fraud  of  creditors i.  222 

under  Pennsylvania  acts  presumption  of  ownership  is  as  at  com- 
mon law i.  22;i 

in  Louisiana,  presumption  is  that  property  jmrchased  during 
coverture  is  community  property i.  22;} 

this  presumption  rebutted  by  showing  purchase  as  wife's  separate 
property  by  her  paraphernal  funds,  and  thereafter  treated  aa 
her  own i.  221 
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no  presumption  of  fraiul  from  husband  giving  liis  services  to 

wife  in  the  conduct  of  tier  separate  business i.  227 

right  to  trude  by  a  married  woman  in  Tennsylvania  does  not 

change  burden  of  proof  to  show  ownersiiip i.  2;J2 

umler  Married  Women's  Acts  ,.  wife  may  sell  or  loan  her  sep- 
arate property  lo  her  liusband,  or  constitute  liini  her  agent 
to  maiuigo  it  for  her,  but  a  gift  of  it  to  ium  will  not  bo 
presumed i.  2:16 

where  nic; 'y  supplied  to  ship-master  by  foreign  lender,  the  pro- 
sumptio.i  is  that  hnltomry  security  was  eontempiated,  tiio  pre- 
sumption being  strengthened  where  lender  can  arrest  ship  for 
his  demand i.  2;"  1 

where  necessaries  are  furnished  ship  in  a  foreign  port,  tUe  pro- 
sumption  is  that  the  credit  wiis  given  to  the  siiip  and  not  to 
the  owners i.  27;i 

or  to  tlie  ship  as  well  as  to  the  owners i.  'JSl 

this  presumption  is  rebutted  by  showing  that  the  credit  was  not 
necessary  

presumption  of  non-payment  of  coupons  raised  by  their  being  un- 
paid in  hands  of  holder 

presumption  of  ownership  of  stock  arises  from  name  being  on 
book,  receipt  of  dividends,  etc 

presumption  that  agents  of  insurance  company  giving  credit  is 
known  to  the  company,  under  notice  tliat  tiie  agents  stood 
chargeable  tiierewith i.  MO,  590 

presumption  as  to  checks  and  drafts  signed  by  ollii-ers  of  com- 
pany       i.  (iOO 

presumptions  are  of  law,  and  of  fact,  and  mixed ii.  200,  207 

PRK'K.     (See  Action;    lN'i)Knir.\Ti's  Assi'Mpsrr;    SAr.i:  ) 

where  tiu'rc  is  a  contract  as  to,  the   tiTuis  govern  tiiough  the 

action  be  in  iiulfhilalns  (i:<sump>iil i.  l.'l 

where  goods  sold  at  a  price,  payablt^  in  otiier  goods,  lield  a  sale, 

and  tliat  initrhilatus  (ixsiinipsi/  will  ii-^  as  for  money       ....         i.  1.1 

and  where  a  price  not  fixed,  the  transa,  iion  is  not  tliereby  less  a 

sale,  sustaining  a  tjunutum  ni'  hulconwt  (ov  the  goods  delivere<l         i.  14 

but  thougii  a  price  is  stated,  if  it  is  tiio  manifest  intention  of  tiie 

parties  tiiat  the  property  siiall  not  p;'„.;,  the-o  is  no  sale  ...         i.  10 

the  lixing  of,  is  sometimes  made  tiio  distinction  l)et\veen  sale  and 

barter  . i.  10,  17 

where  a  price  was  agreed  upon,  connected  w^ilh  otlier  facts,  it 
was  held  tliat  tiiere  was  a  sale  of  iiides,  where  tiiey  wt!re  to  bo 
tauu"d  and  their  product  returned  to  tlie  original  owner      .     .    i.  10,  17 

price  held  to  be  an  ingredient  to  show  a  sale  of  goods  rather  than 

a  trust  renuiring  no  lixing  of  price i.  18 

where  gooils  to  bo  sold  if  price  agreed  on,  and  this  not  done,  no 

proiH'rty  passes  and  there  is  no  sale i.  18 

price  is  the  e(iiiivalentor  compen.sation  in  whatevi'r  form  received         j.  18 

goods  received  for  goods,  iield  to  be  price  under  act  of  Congress         i.   l!) 

projicrty  may  be  the  price  of  other  pmiierty,  or  of  labor     .     .     .    i.  20,  21 

wliero  sjvlo  of  goods,  with  privilege  of  return,  buyers  agreeing  to 

pay  named  price,  shows  sale i.  100 

(See  Note  oil  Memorandum  in  Wkitino.) 
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rUINCIPAL  AND  AGENT.     (See  Agents  of  Nkckssity;  Con- 

siGNRKs;    DiUKCTous   OK  COMPANIES;   Factous'  Act8  ; 

FiDuciAKY   Rklations;  Maruied  Women;  Mixing  of 

Goods  ;   Shii'-Mastehs.) 

an  agent  to  sell  only  has  no  power  to  barter  goods,  and  if  he  do 

the  principal  can  maintain  trover  for  tiiem i.  29 

third  party  receiving  gift  mortin  caum  for  donee,  not  his  agent  but 

trustee i.  87 

agent  bound  to  exercise  due  care  and  diligence  in  performing 

task  undertaken,  and  liable  for  not  doing  so i.  lO'J 

as  for  improperly  delivering  principal's  goods  so  as  to  cause  loss 

to  principal i.  lOi* 

bailee's  duty  and  liability  not  the  same  as  those  between  prin- 
cipal and  agent i.  10-2 

where  agent  sells  goods  against  authority,  principal  may  disaffirm 

sale  and  recover  goods i.  liiG 

but  principal  bound  where  agent  intrusted  with  indicia  of  right, 

though  principal's  secret  instructions  violated i.  lOfi 

usually  agents  can  only  confer  such  title  as  they  are  authorized 

to  convey i.  Go 

(See  Railway  Freight  Recf.ipts.) 
where  father  gives  daughter  general  order  for  what  goods  she 

wants,  he  makes   her  his  agent  to  get  goods  beyo.id  actual 

necessaries i.  IIG 

only  ground  of  father's  liability  for  purchases  of  son  of  full  age  is 

on  ground  of  agency,  express,  or  implied i.  ll'i 

wife's  power  to  bind  her  husband  by  confract  is  that  of  agency        i.  l-"iO 

(See  Makkied  Women.) 
when  compelled  to  leave  him  for  his  misconduct  she  can  bind 

him  for  nece.ssaries  as  agent  of  necessity       1.159-19") 

agency  of  wife  revoked  by  insanity  of  husband i.  lOo 

but  not,  without  notice  to  those  to  whom  she  has  been  held  out 

by  him  as  agent i.  liHl 

in  Pennsylvania,  earnings  from  business  transferred  from  husband 

to  wife,  and  carried  on  by  him  as  her  "  agent,"  held  his  >Mid  not 

hers i.  •22'.\ 

but  a  husband  may  act  tlieve  as  her  agent  in  inve.sting  her  money, 

and  in  buying  and  selling  for  her,  without  propci Ly  vesting  in 

him i.  'Ji'ii 

where  fraudulent  representations  made  by  company  to  husband 

as  agent  for  wife,  op  bill  filed  to  set  .aside  sale  of  stock,  .  .le  is 

not  estopped  by  the  actsof  her  husband  in  expending  the  nionyy 

while  in  subsequent  employment  of  the  company i.  'JJi) 

liusband  may  be  wife's  agent  for  managing  her  property  ...       i.  227 
wife  not  liable,  without  proof  of  agency,  where  husband  signs  her 

name  to  negotiable  paper i.  22> 

but  what  the  statutes  permit  her  to  do  in  person  she  can  do  by 

another,  husband  or  other,  as  agent i. 'Jol 

and  when  taking  benefit  from  husband's  fraudulent  acts,  as  agent 

for  her,  she  is  affected  by  the  fraud i.  JMl 

husband  held  tn  have  made  arrangements  for  washing  by  his  wife 

as  her  agent,  in  Massachusetts,  that  work  being  there  protected 

by  statute i.  '2'i') 
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wliere  statutes,  as  in  Mississippi,  constitute  husband  wife's  agent, 
where  record  not  contra,  his  contracts  as  agent,  within  licope 
of  act,  bind  her  as  principal,  and  if  agency  undisclosed  she  is 
liable  iva  undisclosed  principal i.  244 

and  for  goods  bought  within  his  apparent  power  notwithstanding 
subsequent  misappropriation i.  215 

where  in  Tennessee  husband  purchased  goods  as  agent  for  wife, 
for  which  she  was  not  liable,  no  property  passed,  and  vendor 
could  reclaim  goods,  but  other  goods  of  wife  not  charged  with 
liability i.  240 

shipmaster  is  always  agent  for  the  ship,  and  in  special  cases  of 

necessity  is  agent  for  the  cargo i-  2u7 

he  is  the  appointed  agent  to  the  ship,  the  involuntary  agent  of 
cargo i.  257 

where  ship-masters  held  out  by  owners  as  their  agent,  they  are 
liable  under  his  contract  for  repairs  and  equipment  for 
vessel i.  273 

where  master  makes  sale  without  necessity,  and  not  as  agent  of 

charterers,  they  are  not  liable  for  his  acts i.  274,  275 

where  the  managing  owner  of  a  ship  is  not  agent  to  bind  another 
owner  of  ship  for  necessaries,  and  is  not  held  out  as  such  agent, 
the  other  owner  is  not  liable  for  necessaries  purchased  by  the 
managing  owner i.  288 

owners  of  ship  are  not  liable  for  supplies  to  ship  or  master  fur- 
nished after  their  ownership  has  ceased i.  291,  292 

where  agency  of  steward  to  buy  supplies  for  steamer  was  estab- 
lished, owners  held  bound  for  further  supplies,  though  arrange- 
ments made  otherwise  between  owner  and  steward     ....       i.  292 

same  person  cannot  act  for  himself  and  as  a<j;eut  for  another 
whose   interests  conflict,   as   purchaser  acting  as  agent  for 
seller i.  294 

the  law  will  relieve  against  transactions  by  one  acting  on  his  own 

behalf  when  agent  of  others i.  294 

directors  of  companies  and  others  in  fiduciary  relations  are  sub- 
ject to  this  rule i.  294 

whore  power  exists  to  disaffirm  unauthorized  acts  of  agent,  it 

should  be  duly  exercised,  as  delay  may  amount  to  ratification       i.  295 

principals  not  agents  are  liable  on  executed  contract  where  agents 
contracted  for  and  in  name  of  principals,  and  latter  ratified 
contract i.  302 

where  one  purporting  to  act  as  agent  sells  principal  property  of 

his  own,  principal,  on  discovery,  can  rescind  contract  .     .     .     .     i.  308 

but  if  he  do  not  rescind  contract,  he  elects  to  treat  tiie  agent  as 
principal,  and  can  neither  recover  agent's  profits,  nordilference 
between  price  paid  and  value i.  308-310 

where  action  does  and  where  it  does  not  lie  against  company  for 
fraud  of  its  agents 1.338-310 

the  liability  depends  upon  the  nature  of  the  agency     .     .     .     .  i.  339,  340 

equity  will  indemnify  agent  against  liability  and  loss  incurred  for 

principal i.  340 

company  affected  by  fraud  of  secretary  committed  within  the 
scope  of  his  employment i.  308,  309 
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wlieii  directors  are  acting  as  agents  of  company,  and  not  officially 

as  directors,  they  may  act  separately i.  378 

bank  having  a  lien  on  its  stock  for  debt  of  holder,  may  lose  its 

lien  by  waiver,  or  transfer,  by  i  3ts  of  the  cashier  as  its  agei.t  .      i.  389 
presumption  is  that  the  principal  officer  at  bank  has  authority  to 

allow  transfers  of  stock i.  389 

bank  is  affticted  by  acts  of  cashier  in  making  unfounded  claim  of 

lien  on  stock i.  395 

officers  of  municipality  may  have  power  to  act  as  principals,  dif- 

ferinij  from  agents  who  can  act  only  within  scope  of  agency    i.  430,  431 
agents  dealing  with  principals  occupy  a  fiduciary  relation,  and 

must  make  fidl  disclosure i.  4r)2 

where  one  whose  duty  it  is  as  agent  to  prevent  his  principal's 

property  from  being  sold,  allows  it  to  be  sold  and  buys  it  him- 
self, he  holds  it  as  trustee  for  his  principal i.  4,07 

an  agent  must  account  to  his  principal  for  profits  made  in  his  fidu- 
ciary relation  for  principal i.  4G1 

and  generally  cannot  purciiase  from  his  own  purchaser,  except  at 

will  of  principal,  property  entrusted  to  agent  for  sale      .     .      .       i.  462 
as  to  following  proceeds  sold  by  agents  where  fiduciary  relations 

exist i.  462 

partnership  is  based  on  agency i.  467-482 

(See  Partnership.) 

An  AfjenCs  Contracts  for  a  Foreign  Principal i  507-515 

mucli  confusion  in  the  cases  relating  to  agency i.  507 

Story's  statement  as  to  agents  being  liable  for  purchases  made  by 

foreign  principal  inaccurate i.  507 

the  cases  cited  by  him  do  not  sustain  him i.  507,  508 

same  principles  generally  applicable  whether  purchases  be  made 

for  home  or  foreign  principal i.  508,  509 

rather  a  matter  of  fact  as  to  local  custom  than  of  law     ....      i.  509 
where  there  is  such  a  presumption  of  fact,  slight  circumstances 

overcome  it 1.  510,  511 

where  disclosure  of  principal,  agent  no  more  liable  for  contracts 

made  for  a  foreign  than  for  a  home  principal i.  511 

custom  has  arisen  in  England  from  agents  often  being  treated  as 

commission  merchants i.  511 

Judge  Story's  doctrine  disapproved  in  this  country i.  511 

and  in  England  such  doctrine  is  generally  ignored     .....      i.  512 
Smith  in  his  Leading  Cases  abandons  the  position  stated  in  his 

Mercantile  Law  similar  to  that  of  Judge  Story i.  512 

principle  in  the  matter  accurately  laid  down  by  Bigelow,  C.  J.   i.  512-515 
the  question  depends  on  the  intention  of  the  parties,  as  in  other 

contracts i.  513-515 

the  mistake  made  in  .some  of  the  cases,  and  by  Story  and  Smith, 

repeated  in  a  recent  English  case i.  515 

mistake  has  arisen  from  treating  an  intermediate  principal  as 

merely  an  agent i.  515,  51ii 

Effect  of  Agents  nifjninfi  Contracts  in  their  own  names       ....    i.  516-511 

cases  on  the  subject  in  a  very  unsatisfactory  state i.  51(5 

in  Paice  v.  Walker  reliance  is  to  some  extent  placed  on  the  fallacy 

as  to  foreign  principals i  516-518 
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iu  Giidd  t'.  Moiighton  no  reliance  whatever  ia  placed  on  that .     .      i.  518 

former  caae  disapproved  in  the  latter i.  518 

forn.^r  case  nominally  holds  tliat  contracting  "  as  agenta,"  signed 
by  names  only  of  agents,  is  not  a  contract  as  agents    .     .     .    i.  510-518 

latter  case  holds  in  effect  the  reverse,  —  "  on  account  of  "  being 
no  stronger  than  "  as  agent  for,"  and  to  that  extent  overrules 
Paice  V.  Walker i.  518,  519 

yet  the  cases  are  reconcilable ;  the  facts  in  the  one  case  showing 
that  the  signers  were  contracting  aa  agents,  and  in  the  other  as 
principals i.  519,  520 

rules  of  law  dedncible  from  these  cases i.  520,  521 

'♦  on  account  of  "  and  "  as  agents  for  "  alike  come  within  one  of 
the  rules  stated i.  521 

facts  sustaining  Paice  v.  Walker,  though  not  ita  nominal  hold- 
ing     i.  521,  522 

where  "  agent,"  etc.,  used  as  dencriplio  persona:,  it  does  not  of 

itself  make  the  party  contracting  an  agent i.  522 

but  where  party  is  known  to  be  agent  of  another  he  does  not 

thereby  bind  himself  as  principal i.  522 

but,  describing  himself  as  agent,  the  contract  may  be  by  him  as 

principal,  where  such  is  tiie  fair  construction  of  the  contract  i.  522,  523 

where  party  contracts  in  writing  as  principal,  he  cannot  show  by 

parol  that  he  disclosed  his  agency i.  523 

proper  mode  of  agent  signing  for  his  principal i.  523 

where  contract  made  by  an  agent  in  his  own  name  for  an  undis- 
closed principal,  though  he  is  personally  liable  on  it,  his  prin- 
cipal is  also  liable  on  it,  and  can  sue  and  be  sued i.  524 

contract  may  be  with  agent  alone  where  the  other  party  knows 

that  the  agent  has  a  principal i.  524 

rules  as  to  set-off  where  contracts  made  with  agenta  for  undis- 
closed principals 1.  524,  525 

by  custom,  parties  contracting  as  agents,  and  not  giving  name  of 

principal,  may  be  liable  personally i.  526 

evidence  of  usaL'e  to  control  such  contracts  is  allowed  on  same 

principle  as  evidence  to  explain  technical  language     ...    1.  527,  528 

but  an  express  contract  will  control  usage i.  527,  528 

as  will  riilesof  law i.  528 

agents  selling  goods  in  their  own  names  in  which  thv^y  have  an 

interest  can  sue  for  the  price .   i.  527,  528 

principal  allowed  to  bring  action  on  policy  of  insurance  made  for 

him  through  his  agent .        i.  528 

where  charter-party  was  signed  by  the  charterers  as  "  agents  to 
merchants,"  they  were  held  liable  under  a  trade  usage,  not 
having  duly  disclosed  names  of  their  principals i.  .51!) 

principles  aa  to  this,  stated i.  529 

whether  agent  contracts  to  bind  himself  is  a  question  of  the  con- 
struction of  his  contract i.  531 

Hough  I'.  Manzanos  ia  a  very  doubtful  case,  decided  on  a  misun- 
derstanding of  Paice  t\  Walker i.  530,  531 

distinction    between   Christoffersen   v    Hansen   and   Hough  v. 

Manzanos i.  531 

misleading  effect  of  language  in  Smith's  Leading  Cases  .     .     .    .      i.  532 
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itself  a  niisappliciition  of  language  used  by  Lord  Kllenborough  iu 

Luadbitter  i>   Farrow i.  5:32 

tlioujj;h  contiaotor  signs  as  agent,  if  contract  show  •  contrary  in- 
tention, agent  not  liable;  the  converse  of  this  being  equally 
true i.  632,  r);{;i 

simply  a  question  of  intention i.  i)[]> 

if  Gadd  V.  Houghton  is  correctly  decided,  tlien  Hough  v.  Manza- 

nos  is  not 1.  531 

legal  effect  of  the  language  is  the  same  whether  appearing  in  the 

body  of  a  contract  or  with  the  signature i.  531 

Cooke  c.  Wilson,  ignoring  this,  is  not  well  decided i.  535 

other  better  decided  Knglish  and  American  cases,  conlrn     ...       i.  535 

even  where  the  signature  expresses  to  be  as  agent,  the  signer  may 
be  liable  as  principal,  and  when  not  signed  as  agent,  he  may 
not  be  liable  as  principal  on  a  proper  construction  of  the  whole 
contract i.  535 

where  an  agent  contracts  as  principal  he  makes  himself  person- 
ally liable,  though  the  principal  may  also  be  made  liable      .     .       i.  531 

the  responsibility  of  the  agent  depends  upon  a  proper  construc- 
tion of  the  whole  contract i.  536 

wrong  decision  by  Common  Pleas  Division  on  effect  of  signature 

not  naming  agency,  though  shown  in  body  of  contract     ...       i.  530 

reversed  on  appeal  and  correct  doctrine  established    .     .     .     .    i.  537,  53S 

Lord  Coleridge's  fallacy  in  the  case  exposed i.  536,  537 

where,  and  where  not,  set-otf  good  defence  on  action  of  principal 

for  payments  made  agent i.  538,  53!) 

not  where  action  is  for  unliquidated  damages i.  538 

but  where  for  price  of  goods  by  undisclosed  principal     ....        i.  538 

a  usage  for  an  agent  to  make  himself  personally  liable  is  good    .        i.  538 

where  principal's  name  is  disclosed,  agent  or  principal  may  or 

may  not  be  liable  according  to  the  intention  of  the  parties  .     .       i.  539 

wliere  party  signs  as  agent  and  has  no  principal,  the  signer  is 
bound,  and  adoption  of  contract  by  a  stranger  will  not  relieve 
liim i.  539,  540 

therefore  a  corporation  not  in  existence  at  time  contract  made 
cannot  ratify  a  contract  by  one  professing  to  act  as  an 
agent i.  540,  541 

principal  can  only  make  himself  liable  by  subsequent  ratification, 
to  discharge  the  agent,  when  in  existence  at  the  time  of  the 
contract i.  541 

notwithstanding  "  brokers  "  is  added  to  a  signature,  the  signers, 
by  the  language  in  the  body  of  the  contract,  may  make  them- 
selves liable  as  principals,  though  being  in  fact  agents  ...       i.  542 

they  may  be  estopped  by  their  language  from  denying  that  they 

were  principals 1.  542 

agent  cannot  retain  money  received  for  his  principal  for  a  bet  on 

ground  of  illegality  of  contract i.  543,  54 1 

difference  between  enforcing  illegal  contracts  and  asserting  title 

to  money  arising  from  them i.  544 

where  clause  in  contract  inconsistent  with  holding  broker  liable 
as  principal,  proof  of  usage  that  he  was  to  be  so  if  not  disclos- 
ing principal,  held  inadmissible i.  543,  544 
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and  tliis  too,  notwithstanding  the  contract  was  for  foreign  prin- 
cipals     i.  544,  545 

clause  that  the  brokers  are  to  be  arbitrators  is  equivalent  to  an 

express  declaration  that  they  are  not  to  be  principals      ...       i.  514 

where  jobber  in  sellinj;;  stock  committed  u  breach  of  tlie  statute 
by  wiiicli  his  princi[)al  was  damnified,  he  was  held  liable  there- 
for notwithstanding  a  custom  to  the  contrary   i.  514 

Riijhls,  I'oivers,  and  Liatnlilie.i,  as  helwcen  Principals  and  Af/nil.i  .     i.  544-5Ub 

measure  of  dannvgcs  as  between  principal  and  agent  ditiVrs  from 

that  as  between  vendor  and  vendee i.  515 

agent  paying  his  own  money  for  goods  may  have  right  of  stop- 
page in  Iransitii,  as  (jtuiKi  vendor i.  545 

no  passage  of  property  to  agent  by  buying  goods  for  his  prin- 
cipal   i.  515-547 

nor  are  they  in  his  order  and  disposition  as  reputed  owner  by 

being  in  his  possession i.  545-547 

piu'chased  with   principal's   money  are   impressed  with  a  trust 

even  in  the  hanils  of  assignee  in  bankruptcj-  of  agent     ...       i,  547 

where  agent  or  trustee  mixes  trust  property  with  his  own,  trust 

i»?ay  attach  to  llie  whole,  subject  to  etpiities i.  547 

when  agent  buys  in  his  own  name  for  undisclosed  principal,  seller 
or  discovery  of  latter  can  elect  to  charge  either  principal  or 
agent i.  547 

subject,  if  electing  principal,  that  accounts  between  him  and  agent 

are  not  prejudiced i.  548 

election  implies  that  he  can  hold  but  the  one  whom  he  elects  to 

hold i.  548,  54!) 

in  doubtful  cases  the  question  of  election  is  for  the  jury     ...       i.  548 

how  far  agent  liable  for  conversion   for  goods  bought  by  him 

frouj  one  against  whom  trover  would  lie i.  549-557 

where  property  in  goods  passes  to  fraudulent  vendee,  Innocent 

third  party  pinrhasing  is  protected i.  540.  550 

but  not  when'  property  did  not  p.iss  to  fraudulent  vendee  .     .    i.  540,  "5) 

Lord  Chelmsford's  statement  of  the  law  inaccurate i.  519 

better  stated  by  Lord  Hlackburn i.  550 

agent  acting  as  a  mere  conduit  for  the  passage  of  property  not 
guilty  of  conversion i.  550-5.37 

Lord  Chelmsford's  statement  to  the  contrary  incorrect  .     .     .   i.  549-55J 

Hollins  i».  Fowler,  in  House  of  Lords,  criticised,  and  its  sound- 
ness, in  what  it  really  holds,  shown  to  be  inconsistent  with  the 
reasoning  on  which  it  is  based i.  550-557 

correct  holding  is  that  where  parties  buy  goods  only  as  agents  in 
the  course  of  their  business  as  brokers,  and  deal  with  goovls 
only  as  agents  for  their  )irincipals,  they  are  not  liable  for  con- 
version    i.  555-557 

as  far  as  Hollins  c.  Fowler  holds  contra  to  this,  the  case  is  not 

sustained  by  tlie  reasoning  in  it i.  555-557 

effect  of  the  finding  of  the  jury  in  the  matter,  considered    .     .    1.  550-557 

where  a  custom  is  repugnant  to  a  contract  so  as  to  flatly  con- 
tradict the  agreement,  to  the  extent  of  converting  an  agent  into 
a  principal,  the  usage  is  bad,  uidess  where,  with  knowledge, 
it  is  made  a  part  of  the  contract i.  557-560 
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principles  governing  usage  us  aft'ecting  contracts i.  5i>0,  560 

where  cretlit  given  to  an  agent,  undisclosed  principal,  dealing 
with  agent  as  principal,  only  liable  as  principal,  subject  to  pay- 
nicjnts  or  state  of  accounts  between  the  jM-incipal  and  the  agent   i.  5C0-5C8 

question  as  to  jiayinent  to,  and  right  o£  set-off  of  claims  against 

agent,  fully  discussed i.  r)00-r)()8 

principles  apply  equally  to  a  foreign,  as  to  a  home  principal  .     .       i.  5(W 

where  contract  nnide  by  brokers  is  made  expressly  for,  and  on 
account  of  their  principals,  a  usage  making  them  liable  if  they 
do  not  disclose  their  principals  may  be  good i.  5G3-5G9 

contract  with  one  declaring  himself  an  agent  does  not  estop  the 
other  from  showing  by  custom  or  by  fact  that  the  alleged  agent 
was  the  principal i.  i'G9 

the  estoppel  estops  the  one  making  it,  not  the  one  to  whom  it  is 

n\ade i.  570 

a  broker  cannot  generally  sue  oa  contracts  made  in  his  own  name 

as  broker i   570,  571 

auctioneers  having  a  lien  on  goods  can 1.571 

distinction  between  brokers  and  factors  as  to  right  of  set-off        .       i.  571 

distinction  between  right  against  principal  where  agent  does  not 
disclose  existence  of  principal,  and  where  he  does,  but  does  not 
disclose  principal's  name i.  571 

principal  held  liable  to  pay  for  goods,  bought  by  agent  as  such, 

though  he  has  paid  the  agent i.  571,  572 

public  ofticer.s,  as  agents  of  a  government,  uot  liable  as  principals 
on  contracts  for  government i.  572 

as  generally  an  agent  is  not,  who  contracts  in  the  name  of  his 

principal i.  572 

powers  given  to  an  agent  when  ambiguous  will  be  construed 

against  the  principal,  contra  proferentem i.  572 

where  .agent  has  power  to  appoint  sub-agent,  the  latter  is  respon- 
sible to  the  principal i.  573 

•where  parties  contract  with  agents  as  such,  they  are  liable  to  the 
agent's  principals  on  the  contract,  and  have  no  right  of  set-off 
for  their  claims  against  the  agents i.  573 

the  princii)als  being  foreign  makes  no  difference i.  573 

on  negotiable  paper  those  only  liable  whose  names  appear  on  it  .       i.  573 

where  one  really  an  agent  contracts  as  principal,  he  makes  him- 
self liable  on  his  contract i.  57-1,  575 

con^'-act  with  reference  to  loading  of  ship  may  be  with  master 

as  an  ■■•disclosed  principal i.  575 

under  the  Engll.  h  Act  bankers  protected  by  indorsement  by  agent 

empowered  to  rei.-'ive  but  not  to  indorse  check i.  575 

where  party  is  dealing  with  an  agent  as  principal,  means  of  knowl- 
edge as  to  agency  is  tiot  equivalent  to  knowledge,  to  exclude 
right  of  set-off i.  57G 

such  defence  is  within  rule  ir>  George  v.  Clagett i.  57G 

in  other  cases  means  of  knowledge  not  equivalent  to  knowledge  i.  576,  577 

factor  selling  goods  as  his  o>vn  uuder  del  credere  commission,  inno- 
cent buyer  may  have  set-off i.  57G 

purchaser  from  agent  as  such  cannot  for  such  purchase  write  off 
claim  against  agent  in  payment i.  577 
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wliere  aii  agont  lm.s  power  to  receive  payment  in  money,  payment 
is  a  discharge,  but  tlie  piiymeut  of  the  agent's  debt  to  tiie 
debtor  is  not 1.  577 

custom  otherwise  must  bo  proved i.  578 

Enj^lisli  decision  contra  doubled i,  57f<,  ;')79 

but  there  may  be  sudi  a  usage,  as  in  imdorwriting  transactions  .       i.  578 

where  tliere  is  a  riglit  to  look  to  tlic  principal  mere  dehiy  in  doing 
eo  will  not  relieve  him i.  579 

unless  act  of  party  toward  agent  has  misled  principal  to  prejudice 

of  latter i.  571) 

the  question  discussed i.  579-581 

where  agent  no  iwwer  to  pledge  principal's  credit,  principal  not 

hound i.  581 

principal  liable  for  acts  or  negligence  of  agent  in  scope  of  em- 
ployment during  continuance  of  employment  .     .     .     .       i.  581 

principal's  authority  to  agent  must  be  followed i.  580-582 

where  agent  purchasing  goods  with  his  own  money  lias  a  right 
to   resell   them   to   recoup   himself,   principal    is    liable    for 
deficiency i.  582 

where  agent  sells  prematurely  principal  has  claim  against  him 

for  damages i.  582 

parties  nominally  dealing  as  principal  and  agent  may  really  bo 

vendors  and  vendees i.  58L',  583 

intention  of  the  parties,  as  shown  by  the  facts,  is  to  govern    .    i.  58:i,  584 

agent  buying  for  principal,  although    improperly  reselling  the 

goods,  may  recover  against  his  principal  t\)r  breach  of  contract       i.  584 

usually  a  power  to  an  agent  to  sell  implies  a  power  to  warrant     .       i.  584 

where   authority   by   agent   for   purchasing   to  give   collaterals 

implied i.  585 

although  a  private  agent  violating  private  instructions  may  bind 
his  principal,  it  is  otherwise  with  public  agents i.  581,  585 

attorney-at  law  viiiute  oiJicii  not  agent  of  his  client  to  purchase 
property i.  585 

agent  selling  is  entitled  to  his  conunission  where  sale  not  carried 

out  by  fault  of  principal i.  585-586 

agent's  authority  to  receive  payment  of  debt  is  usually  that  he 

must  receive  it  in  money i.  586 

payment  to  him.  by  giving  liim  cn-dit  in  account,  no  discharge 

of  debt  as  to  the  principal i.  586 

where  goods  are  intrusted  with  an  agent  for  sale,  he  has  usually 

an  implied  lien  on  tliem  for  his  acceptances  against  them    .     .       i.  587 

agent's  acts  done  within  the  scope  of  his  employment  may  ba 
givejj  in  evidence  against  the  principal  in  criminal  as  well  as 
in  civil  proceedings i.  587 

distinction  between  general  and  special  agents i.  587,  589 

error  that  to  make  one  a  general  agent  he  nmst  hold  himself  out 

as  such i.  589,  590 

presumption  that  agents  of  insurance  company  giving  credit  is 
known  to  the  company,  under  notice  that  the  agents  stood 
chargeable  therewith i.  589,  590 

where  act  of  agent  is  not  within  scope  of  his  employment,  prin- 
cipal not  affected  thereby i.  590,  591 
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principal  bound  whoru  atitliority  of  a>;uiit  is  substantially  pur- 

mied,  diil'ering  from  case  between  vendor  and  venilee  ....       i.  ,'")01 

agent  in  performing  act  may  do  so  according  to  tlie  nsagc  of  tlie 

place,  tliowgli  principal  lias  no  kno\vled<;e  of  the  usage    .     .    i.  501,  51)2 

where  act  within  scope  of  employment,  principal  bound  by  acts 

of  agisnt  though  private  instructions  are  departed  from    ...       i.  iiKJ 

|H)\vers  incidental  to  agency  not  devested  by  private  instructions        i.  b{)2 

agency  takes  willi  it  its  implied  powers  notwithstandiug  secret 

instructions i.  .5liJ 

but  auctioneer  who  has  only  jx)wer  to  sell  for  cash  cannot  dis- 
charge purchaser  by  taking  bill  of  exchange i.  'lOlJ 

power  to  take  payment  in  bill  may  be  implied  from  common 

practice i.  ;")();} 

where  one  acts  ius  an  agent,  disclosing  principal,  the  agent  is  only 

liable  by  his  agreement  to  be  so i.  5it;$ 

as  long  as  by  the  contract  it  appears  that  it  is  made  for  his  prin- 
cipal, the  agent  is  not  bound i.  503 

where  principal  acquiesces  in  the  act  of  his  agent,  he  is  bound 

by  it i.  59;J 

where  principal's  limit  in  underwriting  is  exceeded,  principal  is 
not  bound,  such  limits  being  notorious i.  594 

an  agent  for  underwriting  is  not  a  general  agent  in  its  wide 

sense,  but  he  is  confined  to  the  express  limit  of  his  p^wer    .     .       i.  591 

an  attorney  of  an  agent  may  not  be  the  sub-agent  of  the 
principal i.  594 

but  where  an  agent  has  power  to  appoint  a  sub-agent,  the  latter 
becomes  the  agent  of  the  principal i.  595 

express  jiower  to  agent  to  sell  for  a  specific  price  is  binding  on 
principal,  though  the  agent  sold  other  similar  property  at 
higher  price i.  595 

but  where  an  agent  takes  a  benefit  for  himself,  by  failure  to  dis- 
close he  takes  as  trustee  for  his  principal i.  595 

where  agent  sells  as  principal,  right  of  set-off  between  him  and 

purchaser  attaches i.  595-597 

principal,  without  knowledge  of  custom,  not  bound  by  it  where 

his  contract  with  his  agent  is  entirely  changed  thereby     ...       i.  597 

parties  offering  to  sell  on  terms  named  to  their  agent,  not  bound 

to  sell  where  terms  are  departed  from i.  597 

taxes  on  ,s'«/e.s'  are  not  coll*%tible  from  agents  who  purchase,  their 

principals  paying  the  selling  parties i.  597,  .59S 

Officers  of  Companies  (IS  A  (/enls i.  598-(J(»5 

both  the  principal  and  agent  are  responsible  for  false  representa- 
tions made  by  the  agent  within  scope  of  his  employment    .     i.  598,  599 

agent's  signature  to  representation  not  binding,  within  Lord 
Tenterden's  Act,  on  principal i.  599 

where  fraud  is  that  of  the  agent  alone,  and  not  within  implied 

authority  of  company,  latter  not  liable 1.  599 

contracts  signed  by  officers  of  a  company  as  such  bind  the  com- 
pany, and  not  the  officers i.  599 

presumption  as  to  checks  and  drafts  signed  by  officers  of  a 
company i   OdO 

officers  of  a  company  de  facto  bind  the  company i.  UUO 
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bunks  iiro  affeclt'd  l)y  notico  to  tliuir  ciwliiers i.  600 

corponilioim  aro  liublo  the  fliuuu  ua  indivicUuils  for  the  acts  of 

their  servants i,  fiOO 

power  of  ollicers  to  bind  companies i.  000,  (JOl 

contract  entorcd  into  by  a  suiu'rintondent  of  a  company  describ- 
ing tiie  company  as  /luriiis,  is  the  contract  of  tlie  company, 
and  not  of  the  siiperintendtMit i.  001 

but  one   may   make   himself   liable   as   principal,   where  term 

"  agent "  is  merely  (/'■<»''■'/</(>) /)('/•>•«/('{' i.  001 

casliier  of  bank  has  no  implied  power  to  bind  latter  by  his  ac- 
commodation indorsement i.  001 

but  it  may  bo  shown  that  a  note  signed  by  a  cashier  of  a  bank 

was  for  a  loan  to  the  bank i   002 

bank  doing  business  as  brokers  held  liable  to  broker's  tax      .     .       i.  OOJ 

authority  iidormally  given  to  agent  by  directors  of  company  held 

binding  on  the  company i.  002,  (iO^i 

where  transactions  are  with  cashier  personally,  and  not  with  the 

bank,  the  bank  is  not  liable  for  his  fraud i.  003 

innocent  purchasers  of  bank  certificates  frandidently  signed  by 
cashier  may  hold  the  bank,  though  those  cannot  who  are  cog- 
nizant of  the  fraud        i.  00:5 

statements  of  cashier  as  to  bank's  securities  within  line  of  his 

duty  bind  the  bank i.  OO:],  (tOl 

powers  of  cashier  nuiy  bo  enlarged  by  implied  authority  give*.' 

him  by  the  directors         i.  001.  000 

Fraud  ami  (Joncealment  III/  At/cnt i.  ()Ur)-02'J 

false  statements  of  agent  will  vitiate  contract  when  made  within 

scope  of  his  employment i.  005,  000 

agent  fraudulently  selling  his  own  shares  is  liable  to  his  prin- 
cipal for  the  damage i.  000 

and  doctrine  as  to  restitutio  in  intPfjrnm  does  not  apjdy  between 

principal  and  agent,  as  between  vendor  and  vendee     ....       i.  000 

agent  will  have  to  account  for  profits  fraudulently  made  in  sell- 
ing his  principal's  property      i.    000,007 

a  client  may  be  atTeeted  by  fraud  of  his  counsel,  having  knowledge 

of  it  and  participating  in  tlio  fruits  of  the  fraud i.  007 

purchase  by  agent  from  principal  of  property  under  pretence  that 
it  was  for  another,  set  aside,  although  it  woidd  have  been  sus- 
tained but  for  the  deceit i.  007 

such  transaction  may  be  set  aside  although  perfectly  fair  in  every 
other  respect i.  008 

agent  comj  elled  to  account  to  jiriiieipal  for  secret  advantage  to 

himself  in  purchase  for  principal i.  0(l8 

profits  and  interest  on  principal's  money  made  by  agent,  belong 

to  principal i.  OOS 

where  principal  held  liable  for  fraudulent  misrepresentation  of 

agent i.  008-010 

the  fraud  may  be  described  as  that  of  the  principal,  though  ho 

had  no  knowledge  of  it i.  010 

the  party  making  the  representation,  however,  must  make  it  in 

the  capacity  of  agent  for  his  principal      .......     i.  Oll-Ol-T 

principals  not  affected  by  knowledge  of  one  concealing  facts,  but 

not  acting  for  the  principal i   012,  013 
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piiiuiipuls  only  bound  by  acta  of  agent  iicconling  to  the  nature 
of  tlie  iigiMicy i.  613,  (HI 

the  uutliority  to  bind  llio  piincipul  dcpuiids  upon  whutiior  the  act 
of  tiiu  iigeut  is  within  tliu  scopo  of  liis  iintlioi'ity     ....   i.  014,  Gl.j 
(Sec  Uaii.way  FitKKiiiT  Ukckipts.) 

where  agent  fiiindnluntly  (lll.s  up  bhink.s  in  aceuptanccs  of  bills 

lift  witli  liini  to  di.sL'ount,  piinciiuil  is  liound i.  ClI-Oli; 

Bucli  iiclH  fall  witiiin  the  rule  governing  Iuhh  by  one  of  two  iiinu- 

cent  parties i.  OKi 

iriiHti'o  or  executor  not  personally  responaiblo  for  lo.ss  caused  es- 
tate by  fraudulent  acts  of  necessary  ai,'ents i.  010,  017 

principal  receiving  money  from  his  agent  obtained  fraudulently 
within  Kcopc  of  his  employment,  held  liable  to  parties  from 
whom  it  was  obtained i.  017 

where  agent  fraudulently  sells  his  own  goods  to  his  principal,  the 
measure  of  damages  is  the  excess  over  the  market  price  obtain- 
able ft)r  the  goods  at  the  time  of  the  sale  i.  017,  (ilS 

where  principal  can  mak((  nsiilulin  in  iittiijrum,  he  can  annul  the 
contract  and  recover  his  damages i.  018 

principal  may  avoid  contract  prejudicial  to  his  interest,  made  by 

his  agent  under  gratuity  from  the  other  contractor     .      .    .   i.  OlS,  Olf) 

where  the  consideration  is  corrupt  the  agent's  contract  will  not 

be  enforced,  though  the  principal  has  not  been  damnified     .   i.  019,  CL'O 

Burreptitious  dealing  between  one  principal  and  the  agent  of  the 
other  is  a  fraud  on  the  other  for  which  he  is  entitled  to  full 
redress i.  020,  021 

where  the  fact  tliat  an  architect  is  the  agent  of  an  employer  is 
concealed  from  the  builder,  an  ai;reement  that  the  arcliilect 
shall  act  as  arbitrator  cannot  be  enforced i.  021,  022 

but  as  an  agreement  that  differences  ,  dl  be  left  to  a  contracting 
company  to  decide,  may  be  made,  so  ""'reement  that  their 
engineer  shall  decide  on  differences,  is  liUi  ,'ood       ...       i.  022 

an  agent  taking  an  interest  in  purchase  nuide  fron.    "'  principal, 

must  make  full  disclosure  of  such  interest i.  022 

Rulijiailion  of  Acts  of  Agents i.  622-6;J(» 

ratification  acts  as  though  previous  authority  existed,  except  as 
to  rights  of  third  parties i.  022-024 

applies  only  to  one  claiming  to  act  as  ag?nt  ^lf  the  prrty  ratifying      i.  02o 

ratification  is  too  late  where  by  act  of  thiid  pf.i  ties  agent's  act 

is  invalid ' i.  023,  024 

party  at  the  time  of  the  ratification  must  <;e    ible  to  do  what  the 

agent  has  previously  done i.  024,  025 

liens  by  attachment  or  judgment  are  not  affected  by  subsequent 
ratification  of  previous  unauthorized  transfer  of  property  by 
agent i.  025 

act  of  ratification  can  only  be  made  by  one  having  power  to  per- 
form the  act i.  025 

a  government  may  ratify  an  act  done  in  its  name,  rendering  it 

an  act  of  state i.  020 

principal  must  repudiate  the  excessive  act  of  his  agent  within  a 

reasonable  time i-  020 

or  otherwise  it  may  be  treated  as  acquiescence i.  026,  027 
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PRINCrPAL   AND  AV.KSV  —  (('ontinu^<i). 

by  nitifyiii};  Hk^  contract  of  tho  iif^ciit  tlio  iiriiicipal  Iwoomos  a 
purty  to  tliu  coiitriict,  unci  tlio  ori^itiiil  cinmiilurutioii  iittaclie.s 

refusal  to  ratify  llio  agent's  act  leaves  tlie  matter  oiie  between  tho 
otlier  party  ami  tiiu  a^'eiit 

ratification  must  be  vvilb  full  knowledge  of  facts,  utliurwise  it 
will  bu  invaliil  ' i. 

a  coutiait  made  for  one  against  liis  express  directions  does  not 
bind  him  without  ratilication 

ratification  may  bo  implied  from  misleading  acts  of  principal    i. 

as  receiviir;  fruits  of  agent's  acts  in  silence 

after  agent  is  held  out  as  such,  aiithorily  is  continued  until  deal- 
ers with  him  arc  ncjtilied  of  cessation 

special  instructions  to  general  agents  do  not  affect  others  unless 
communicated  to  them 

treating  a  sale  as  made  may  bo  a  ratification  of  it,  entitling  tho 
selltM'  to  his  commission .     .     .   i. 

a  private  letter  to  an  agent  may  ))e  a  sullicient  ratification      .     . 

and  may  bind  principal,  though  <jpen  to  cither  of  two  meanings 
Coimijncen;  Fiiclors'  .-If^t,  etc. i. 

fori:ign  principals,  tho  same  as  homo  principals,  may  follow  their 
goods  in  the  hands  <  >  third  parties  through  illegal  acts  of 
agents  

principals  only  bound  by  acts  of  agents  within  scope  of  authority 
illustrated  by  decisions  under  tlio  Factors'  Acts     .     .     .     .    i. 

where  nndev  tho  rules  of  the  Chicago  I5oard  of  Trade  the  agent 
discharg(!s  one  purchaser  or  seller  without  proviiliiig  for  an- 
other, ho  himself  becomes  liable  to  his  priiicijial    .     .     .     .    i. 

agent's  contract  for  principal  binds  tho  latter,  though  made  in 
name  of  agent 

parties  making  sales  of  goods  of  others,  having  them  in  posses- 
sion, arc  commission-merchants  as  distinguished  from  brokers, 
and  do  not  come  within  latter  designation 

under  the  U.  S.  Act,  12  St.  at  Large,  !SJ(),  factor  has  only  claim 
for  his  advances  against  the  goods;  beyond  that  the  property 
is  in  the  owner,  subject  to  U.  S.  claims 

factor  has  no  power  to  pass  property  in  his  princiiial's  goods  for 
his  own  precedent  dt^bt 

where  the  factor  absconds,  his  clerk  has  no  power  to  pass  prop- 
erty in  goods  of  factor's  principal 

balance  due  by  a  factor  to  his  principal  is  not  a  fiduciary  debt 
within  U.  S.  Bankrupt  Act  of  1811 

factor  must  a[>ply  proceeds  of  goods,  consigned  for  such  purpose, 
to  meet  acceptances  against  them 

but  where  no  special  agreement,  ho  can  apply  the  proceeds  of  tho 
goods,  on  which  he  has  a  lien,  for  principal's  general  indebted- 
ness to  him 

principles  governing  sales  by  factors  of  the  goods  of  their  prin- 
cipals stated  by  U.  S.  Supreme  Court i. 

the  correctness  of  their  application  qae.stioned i. 

where  sale  of  agent  is  tortious  and  in  violation  of  orders,  im- 
pliedly assented  to  by  him,  he  is  liable  for  damages  for  breach 
of  orders i. 


7815 

i.  627 
i.  027 

(127,  <i2« 


028 
028,  (i2» 
021) 


029 


020 


020,  0:iO 
1.  «;50 

i.  e;j() 

030-058 


i.  015 
015,  04D 

0-18,  019 
i.  049 


i.  049 

i.  049 
i.  050 
i.  050 
i.  050 
i.  050 


i.  050 


050-055 
051-055 


054,  055 


784  ANALYTICAL   INDEX. 

[RpferAncen  are  to  both  text  iind  notes.] 

PRINCIPAL   AND   AGEXr —  (Coniinueil). 

where,  .ind  where  not,  agent  can  sell  hi.s  principal's  goods  against 

the  iattev's  orders i.  G'jO--C.")."j 

where  tran.sfer  by  one  not  having  title  i.s  made  of  goods  to  one  a 
party  to  a  fraud,  the  latter  has  no  better  title  to  the  goods  than 
the  transferor i.  655,  G50 

a  warehouseman's  receipt  for  goods  not  delivered  passes  no  prop- 
erty in  goods  in  the  warehouse  belonging  to  another       ...       i.  65(i 

where  purchasers  buy  goods  and  receive  their  possession,  it  is  no 
defence  for  non-payment  that  there  is  an  outstanding  unen- 
forced lien  upon  them i.  6.ji) 

a  voluntary  payn'.ent  to  a  third  party  is  no  answer  as  between 
vendor  and  vendee  for  non-payment  for  the  goods  to  the 
vendor i.  650 

commission  merchants  and  warehousemen  may  insure  goods  in 
their  possession  in  their  own  names  for  benefit  of  tliein.selves 
and  owners i.  656,  657 

principles  laid  down  by  the  Supreme  Court  of  the  United  States 
as  to  liability  of  carriers  for  through  carriage  of  goods,  fully 

discussed  in  Book  III,  Part  I i.  657,  G5S 

(See  Railway  Frkigiit  Reckipts.) 

one  of  the  principals  cannot  be  the  other's  agent  to  sign  the  note 

in  writing  to  satisfy  the  Statute  of  Frauds  ...  .     .     .      ii.  672 

letter  written  by  a  solicitor  in  that  capacity  is  not  by  an  agent 

to  satisfy  the  Statute  of  Frauds ii.  672 

PRIVILEGE  OF  RETURN.     (See  Piuck;  Sai.k  ) 

PRIVITY  OF  CONTRACT.     (See  Coxthact.) 

PROHIBITION.    (See  United  States  LvconronATED  Companies.) 

PROPERTY  PASSING.     (See  Passing  of  Pkopehty  in  Goods.) 

PROSPECTUS.     (See  English  Companies  Acts  ) 

principle  governing  directors  in  issuing 1.314-310 

they  must  equally  avoid  the  nuppressio  veri  as  the  suf/gcstio  falsi  .        i.  310 
RAILWAY  CONTRACTS.      (See  Railway  Fueigiit  Receipts) 

fcr  through  carriage  of  goods ii.  75-215 

decisions  in  England  are  uniform  and  consistent ii.  75 

where  an  express  contract,  rtliat  the  carrier  is  to  do  simply  a  ques- 
tion of  what  is  the  contract        ii.  75,  7ti 

what  is  to  be  deduced  or  implied  depends  on  the  circumstances  .        ii.  70 

the  English  cases  stated  and  examined ii.  76-91 

propositions  of  law  deduced  from  them ii.  80  01 

in  Upston  r.  Clark,  the  implied  contract  was  that  the  fir.st  re- 
ceiver of  the  goods  did  not  contract  as  a  through  carrier     .     .         ii.  70 

so  in  Gilbert  v.  Dale  a  contract  to  take  goods  to  Y.,  and  there 

forward  them,  is  not  a  contract  for  through  carriage  ...       ii.  76.  77 

in  Syms  r.  Chaplin,  and  Garside  r.  Tlie  Trent,  etc.  Co.,  a  contract 
to  carry  them  to  a  point  and  then  forward  them  made  the 
carriers  only  liable  as  such  to  the  first-named  point     ....        ii.  77 

but  in  Ilyde  r.  The  Trent,  etc.  Co.,!i  charge  for  cartage  at  the  ul- 
timate point  showed  that  a  contract  for  througli  carriage  was 
implied ii  77 

but  general  custom  or  particular  usage  between  the  parties  may 

govern  th)  construction  of  the  contract li  77 
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RA ILWAY   CONTRACTS  —  {Conlinued). 

and  where  the  receiving  carriers  made  one  through  cliarge,  they 
were  not  liable  as  through  carriers,  having  expressly  contracted 
otherwise ii.  73 

in  the  leading  English  case  of  Muschatnp  ».  Railway,  held  that 
carriers  receiving  goods  marked  for  carriage  to  a  particular 
point  implies,  prima  facie,  that  they  are  to  carry  them  tliere; 
the  receipt  of  the  carriage  money  in  one  undivided  sum  sup- 
porting such  iiifrrence .     .  ii.  78.  "!• 

this  is  simply  an  inference;  not  conclusive,  but  only  prima  facie, 

and  may  be  rebutted ii.  71) 

a  succession  of  other  Enfrlish  cases  affirm  the  same  doctrine     .     .  ii.  79,  80 

what  the  contract  is,  a  mere  question  of  fact ii.  80 

the  principle  in  Rristol,  etc.  Co.  v.  Collins  is  the  same,  but  the 
construction  of  the  contract  there  by  the  House  of  Lords,  re- 
versing the  decision  of  the  E.xchequer  Chamber,  gravely 
questioned ii.  81,  3J 

accurate  statement  of  the  law  made  in  that  case  by  Crompton,  J., 
showing  that  wliat  the  carrier  is  to  do  depends  on  what  he  ex- 
pressly or  impliedly  contracfs  to  do       ii.  82.  8:i 

the  ca.se  discussed,  and  the  consitrnction  by  the   House  of  Lords 

shown  to  be  untenable     ...  ii.  8;5-85 

in  Webber  r.  Railway,  held  that  tho  iniplind  contract  was  for 
through  carriage,  the  jury's  finding  to  tliat  elTcct  being 
sustaine<l ii.  8M-S7 

the  Irish  decisions  on  the  subject  agree  witii  the  English  cn.«es    .        ii.  s7 

selling  a  through  ticket  by  one  company  is  one  entir'  contract  for 

the  whole  distance n.  Si 

on  principles  of  agency  or  partnership,  connecting  cai liers  also 

held  liable ii.  87 

where  the  contract  is  exclusively  willi  the  receivincr  eonipany  for 
the  whole  route,  connecting  company  not  liable  iiii</<;r  the 
contract. ii  87.  '^8 

but  the  connecting  company  may  be  liable  for  a  brc\'ich  of  duty; 

rules  stated '   .     ' \  ii,  8S  01 

connecting  company  held  liabl'- for  nei,dicrei!.'e ii.  ill 

though  the  contracting  company  also  liable  undci'  its  rontract  for 

injury  caused  by  connt'cting  road      ...  ii.  ni.O'j 

the  implif-ii  contract  for  due  care  extends  over  the  entire?  field 

embraced  oy  the  contract ii,  02  ^i'> 

so  .a  contracu  as  to  exemption  from  li^ibility.  though  made  by  the 

receiving  carrier,  may  apply  to  the  whole  route ii.  ft.'» 

the  ICnglish  cases  are  thus  shown  to  be  in  harmony,  and  not.  as 

is  supposed  in  this  country,  in  antagonism     , ii.  Oi" 

RedPeld's  stater  to  this  latter  effect,  that  there  is  an  fMiglish 
ruie,  in  effect  u.^a  the  contract  is  always  one  with  the  receiving 
carrier  for  through  carriage,  incorrect ii.  !'''i 

apparently  misled  by  the  doubtful  construction  by  the  IIou.se  of 

Lords  of  the  contract  in  Hristol,  etc.  r.  Collins ii  nO,  07 

Redfi/id  is  rd.so  wrong  where  lie  states  that  the  earlier  English 
rule  was  that  the  carrier  was  only  liable  over  the  extent  of  his 
own  route ii.  07 

no  such  Engii.sh  rule  in  the  early  or  late  cases ii.  07,  08 

VOL.  II.  60 
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RAILWAY   CONTRACTS  —  (Con/mu^O- 

the  law  goveriiiiijT,  lioth  in  America  and  England,  more  accu- 
rately stated  Ivy  Ilutcianson ii.  98,  99 

the  [irinciple  wliich  governs  the  cases  vindicated ii.  99,  1(10 

Hutciiinson  inaccurate  when  stating  tiiat  the  connecting  company 

is  not  liable  for  its  negligence  or  fault ii.  100 

Redlield's  statement  of  what  he  calls  the  American  rule     .     .  ii.  100,  101 

inaccurate  in  saying  it  follows  the  earlier  English  cases,  they  not 

differing  from  the  late  cases ii.  101 

•'  special  "  contract  an  unfortunate  term,  —  the  carrier  is  liable 

on  his  contract,  whatever  that  may  be,  express  or  implied   .     .      ii.  101 

resMwe  of  the  holding  in  the  English  cases ii.  102-105 

Massachusetts  cases,  usually  cited  as  holding  what  is  called  the 

*' American  rule,"  examined ii.  105-115 

some  confusion  in  these  cases  from  their  improi>er  use  of  the 

terms  "  .v/jficwZ  contract  "  and  "7w,siV/i'e  contract"  .     .     .     .  ii.  108-111 

misunderstanding  in  the  Massachusetts  cases  of  the  holding  in 

the  English  cases        ii.  111-115 

and  although  they  repeat  tlie  language  of  lledfield,  the  cases  are 

in  harmony  with  tlie  English  cases ii.  IC'i-l];") 

the  New  York  cases  examined ii.  115-135 

in  Aekley  r.  Kellogg  the  contract  was  an  express  one  to  take  the 
goods  to  T.  and  forward  them,  and  the  holding  is  in  exact  ac- 
cord with  that  in  the  English  cases ii.  110 

Weed  V.  The  Saratoga  H.  K.  Co.,  decided  prior  to  Muschamp  v. 
Railway,  is  to  the  same  effect  exactly,  and  harmonizes  with 
other  English  cases,  that  the  connecting  ccinpany  may  be  also 
liable  in  lort ii.  116 

St.  John  V.  Van  Santvoord,  decided  concurrently  with  Muschamp 
I).  Iiailway,  which  has  been  considered  as  reversing  Weed  v. 
The  Saratoga  11.  H.  Co.,  expressly  distinguishes  this  latter 
cnse,  and  in  effect  adirms  it,  as  it  does  Muschamp  <;.  Railway  ii.  116-120 

it  rather  comes  within  the  class  of  cases  such  Jis  Upston  r.  Clark 

and  (lilbcrt  ;>.  Dale,  than  witliin  the  cases  it  distinguishes     ii.  119,  120 

the  controlling  facts  in  the  case  were  the  payment  to  the  receiv- 
ing carrier  to  the  termination  of  its  own  route  only,  and  the 
proof  of  usage,  overcoming  the  implication  from  the  marking 
of  tlie  goods  alone ii.  118-121 

in  Jacobs  c.  Hooker  there  was  an  express  contract  to  carry  the 

goods  to  T.,  nnd  forward  them ...      ii.  121 

Wilcox  I'.  Parmelee  follows,  and  approves  of  Aluschamp  v.  Rail- 
way, stress  being  laid  on  the  one  through  payment     ....      ii.  121 

•'to  forward"  is  here  construed  *' to  carry  " ii.  121,  122 

this  case  (list! nguishes  St.  John  r.  Van  Santvoord ii.  122 

other  New  York  cases  cited  in  note  also  agree  with  the  doctrine 

of  the  English  cases ii.  122 

notwithstanding  the  mistake  as  to  the  holding  of  the  English 

cases  in  some  of  them ii.  127-130,  135,  130 

further  New  York  cases  hold  precisely  as  is  held  in  similar  cases 

in  England ' ii.  127-130 

Maine  cases  usually  cited  as  ojiposed  to  the  English  cases  ...      ii.  130 
Perkins  v.  Railroad  is  the  first  of  these,  and  the  carriers,  on  on 
expresF  ,ontract,  were  held  liable  over  t  ■    ■,  "'.oie  route   ...     ii.  13C 
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the  case  quotes  lledfield's  fallacy,  and  contains  some  unsound 

reasoning,  but  is  correctly  decided ii.  136,  137 

Skinner  v.  Hall  was  a  case  of  an  express  contract  with  a  specific 
limitation  of  the  carrier's  contract ii.  137,  138 

in  Inhabitants,  etc.  v.  Hall  the  court  confound  "  special"  contract 
with  an  express  contract,  and  incoirectly  say  that  a  carrier's 
liability  can  only  be  extended  beyond  his  own  route  Ijy  express 
contract ii.  138 

but  the  case  itself  was  one  of  a  written  contract,  with  an  express 
provision  excluding  the  carriers'  liability  beyond  their  own 
route ii.  138 

in  the  subsequent  case  of  (Jrindle  i;.  Express  Co.  the  same  court 
unanimously  hold  that  the  liability  may  bo  by  contract,  ex- 
press or  implied,  and  the  proof  may  be  by  words,  conduct,  or 
usage,  etc ii.  139,  140 

though  much  incorrect  and  contradictory  reasoning  in  the  Maine 

cases,  not  one  of  them  holds  contra  to  the  Englisli  cases  .      ii.  139 

tb'^  cases  in  Coiniecticut  stated,  and  shown  to  be  contradictory 

;i  ,  1  illogical ii.  139-149 

Mainly  decided  on  ground  that  railway  companies  cannot  contract 

to  carry  beyond  their  own  route ii.  141 

differing  in  this  respect  from  all  other  decisions,  American  and 

English ii.  141 

the  dis,senting  judgment  of  Waite,  C.  J.,  as.sented  to  by  Hinman, 

J.,  subsequently  C.  J.,  able  and  conclusive ii.  143-140 

the  cases,  decided  by  a  mere  majority  of  the  court,  considered  of 

no  weight,  being  thoroughly  unsound ii.  149 

notwithstanding  the  Vermont  cases  are  tinctured  with  Redfield's 
unsound  views,  they  harmonize  with  the  English,  New  York, 
Massachusetts,  and  Maine  cases ii.  l.'jO,  157 

the  Vermont  cases  fully  stated ii   1,")()-157 

and  Tudge  [{"dfield's  inconsistent  positions  made  clear  .     .     .    ii.  l.")0-153 

the  Vermoii  •oart,  like  the  other  courts,  diss(Mits  from  the  hold- 
ing in  th  •"i':.n''cticut  cases  as  to  the  power  of  contracting  by 
incorpo.  .  ad  ;.•  "tiers ii.  153 

the  ca;  •  s  !•  ?u  >h'(1,  and  ihe  actual  harmony  between  the  Ver- 
mont mu  !''.:' ^h  cases  shown ii.  151-150 

other  ca;;e8    m   :id  r.nd  reviewed,  and   the  principles  shown  by 

which  thev  .■.  <»    ^ally  governed ii.  1.")7-1G0 

unsound  decision  in  North  Carolina  statt'd ii.  101,102 

further  State  cases  stated,  and  their  unsound  reasoning  pointed 

out ii.  103-105 

incorrect  statement  of  tiic  E'iglish  decisions  by  the  Supreme 

Court  of  the  United  States ii.  105-107 

their  mi.sstatoments  of  the  law  tui'ued  against  tliom.and  their  en- 
forces decisions  accord  with  the  sound  law  of  the  English  cases  ii.  107- 1 09 

the  in.  .  '•ect  statement  of  the  holding  in  the  English  cases  re- 
pfc!i!.i;''  ly  the  Supreme  Court  of  the  U.  S.,  but  their  decision 
is  ap:i.i  .'■:■  Iiarmony  with  the  holding  in  these  ca.ses    .     .     .   ii.  170-172 

the  U.  S.  *  irciiit  Court  hold  rnntra  to  the  Supreme  Court  of  the 
U.  S.,  led  away  by  the  fallai-.es  relating  to  the  English  cases, 
and  badly  decide  a  case ii.  172-175 
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which,  oil  the  holding  in  the  Supreme  Court  of  the  U.  S.,  would 

have  been  reversed  in  this  latter  couit 

general  uniformity  between  the  actual  holding  in  the  English 

and  American  cases 

the  harmony  between  Muschamp  f .  Railway  and  the  holding  in 

this  country  shown ii. 

cases  in  Illinois  concurring  with  the  holding  in  the  cases  in  Eng- 
land and  America  which  harmonize      ...  .     .     .     .  ii. 

but  the  principle  governing  these  cases  not  correctly  stated      .  ii. 

also  misstated  in  a  Wisconsin  case       

what  the  law  really  is,  as  held  in  the  English  and  in  the  mass  of 

the  American  cases 

this  principle  misapprehended  in  another  Illinois  case    .     .     ,  ii. 
the  law  very  clearly  and  correctly  stated  by  Scott,  C.  J.,  in  a 

later  Illinois  ca.se ii. 

unfortunate  use  of  "  express  '  ^;ntvact  in  an  Illinois  ca.se,  and 

consequent  incorrect  stateme   j  he  holding  in  the  English 

cases 

the  same  principles  apply  to  the  coiifi,  action  of  these  as  to  other 

contracts ii. 

the  law  stated  in  the  Illinois .  Appellate  Court,  more   carefully 

stated  than  is  usual  here  ....  

mistake  of  the  Supreme  Court  rectified  by  the  Ajipellate  Court  ii. 
case  in  Florida  decided,  on  principle,  the  same  as  the  English 

cases,  and  as  those  well  decided  in  this  country 

and  a  case  in  Illinois  decided  prior  to  Muschamp  v.  Railway, 

harmonizes  with  it ii. 

decision  in  Alabama  in  effect  also  the  same  as  in  that  case,  but 

showing  the  usual  misapprehension  of  the  law  as  decided  in 

the  English  cases,  and  in  the  well-decided  cases  hei'e  .   ii. 

correct  decisions  in  Tennessee  and  East  Tennessee,  but  generally 

inaccurate  statement  as  to  the  law  governing  such  cases       .  ii. 

a  Tennessee  cas^  named,  void  of  such  mistake       

the  error  usually  nnvde  is  in  treating  that  which  is  but  prima 

facie  evidence  as  though  it  were  conclusive  evidence  .     .     .  ii. 
the  law  very  badly  stated  by  the  Supreme  Court  of  the  United 
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most  accurately  stated  in  this  country  by  Waite,  C.  J.,  in  Elmore 
1-.  Railroad;  by  the  Illinois  Appellate  Court,  in  Chicago,  etc.  c. 
Church,  and  'u  Tennessee,  in  Western,  &c.  v.  ^IcElwee       .     .      ii.  195 

judgment  by  Freeman,  J.,  in  the  TcMMie.ssee  case ii.  195,  190 

further  decisions  on  the  subject  in  Tennessee ii.  190,  197 

a  correct  decision  in  the  Supreme  Court  of  Iowa,  but  containing 
Redfield's  misleading  statement  as  to  the  English  holding  in 

the  matter ii.  197,  198 

and  the  meaning  of  prima  facie  as  used  in  Muschamp  c.  Railroad, 

again  misunderstood ii.  198 

Soutii  Carolina  cases  purport  to  be  decided  the  same  as  the  Eng- 
lish cases ii.  198 

even  less  dilTerence  between  the  English  and  American  deci- 
sions than  stated  by  Simpson,  C.  J.,  in  the  South  Carolina 
Court ii.  198,  199 
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RAILWAY   CONTRACTS—  {Continued). 

in  New  Ilatiipshire  case,  correction  made  of  the  common  error 

in  this  country  of  misusing  tlie  term  "  special  "  contract      .  ii,  199,  200 
the  question  fully  considered  in  a  valuable  judgment  by  Perley, 

C.  J 'i.  199-20t) 

held  in  New  Hampshire,  as  in  the  Irish  cases,  that  connecting 

companies  may  be  jointly  liable  as  partners ii.  2U2-2(»C 

inaccurate  view  in  New  Hampshire  case  of  the  English  holding 

as  to  the  liability  of  an  intermediate  carrier ii.  20<j 

holding  there,  as  in  the  Supreme  Court  of  the  United  States,  that 
an  action,  independent  of  contract,  will  lie  in  tort  for  negli- 
gence      ii.  20C 

in  State  v.  Hodge,  the  New  Hampshire  court  improperly  treated 

presumptions  as  being  always  presumptions  of  fact     .     .     .  ii.  206,  207 
following  this  error,  the  same  court,  in  Gray  c.  Jackson,  improp- 
erly treated  the  liability  of  a  carrier  as  being  a  matter  of  fact 

only,  and  not  at  all  of  law ii.  207 

the  unsoundness  of  this  view  .shown ii.  207-209 

the  better  decisions  in  New  Hampshire  itself  show  that  Gray  v. 

Jackson  is  not  law ii   209-211 

a  Missouri  case,  erring  in  the  opposite  direction,  states  that  the 
Engh.sh  decisions  are  that  the  question  is  wholly  one  of  law, 

and  not  at  all  of  fact ii.  211 

the  incorrectness  of  this  view  shown  both  as  to  the  holding  in 

England  and  in  this  countiy ii.  211-214 

the  whole  matter  summarized ii.  214,  215 

RAILWAY   FREIGHT    RECEIPTS    AND    SHIPS    BILLS    OF 
LADING. 
majority  of  the  Supreme  Court  of  Canada  held  that  company  not 
liable  for  goods,  on  freight  receipt  fraudulently  signed  by  station 

agent  without  receipt  of  goods ii.  1 

nor  for  draft  against  the  goods  in  hands  of  innocent  third  party 

without  notice ii.  1 

agent  in  signing  not  acting  within  scope  of  authority    ....         ii.  1 

judgment  of  the  majority  of  the  court ii.  1-5 

matter  conclusively  settled  in  England ii.  3 

freiglit  agent  clearly  no  greater  power  to  bind  railway  than  ship- 
master to  bind  ship ii.  4,  5 

in  both  cases  a  question  as  to  scope  of  the  agency ii.  .'> 

ship-master  cannot  act  beyond  limits  of  authority ii.  5 

any  more  in  signing  bills  of  lading  than  ni  selling  ship      ...         ii.  (i 
in  former  ca.se  the  pretended  shipper  is  necessarily  a  party  to  the 

fraud,  while  in  the  latter  the  buyer  may  not  be  ....  ii.  tJ 

very  old  English  cases  in  effect  holding  that  ship  not  liable    .     .      ii.  6.  7 

fraud  is  in  the  master,  for  which  he  is  liable ii.  7 

it  is  not  the  fraud  of  the  shipowner ii.  7 

transfer  of  bill  of  lading  signed  where  goods  not  received,  passes 

no  property  in  the  goods ii.  7,  8 

held,  in  Ireland,  that  bill  of  lading  signed  before  the  goods  re- 
ceived is  fraudulent  and  void,  and  its  transfer  passes  no  prop- 
erty in  the  goods li.  8 

where  goods  not  shipped,  consignor  has  no  action,  nor  has,  there- 
fore, consignee,  as  he  takes  only  consignor's  rights      ....         ii.  8 
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RAILWAY  FREIGHT    RECEIPTS    AND    SHIPS    BILLS    OP 
LADING  —  (Cunlinued). 

bill  of  lading  is  not  couclusive,  even  as  to  quantity  of  goods 
shipped ii.  8 

master's  powers  shown  in  the  leading  English  case  of  Grant  u. 

Norway ii.  8-10 

not  the  agent  to  sign  bills  of  lading  for  goods  not  received     .     .         ii.  9 

where  agency  is  sjjcciiil  and  limited,  party  relying  on  it  must  es- 
tablish existence  of  authority ii.  10 

usually  agents  can  confer  only  such  title  as  they  are  authorized 

to  convey i.  60 

master's  authority  is  exhausted  when  signing  for  goods  received, 

and  additional  bills  of  lading  tiierefor  are  void ii.  10 

warehouseman  or  wharti..ger  not  liable  for  goods  not  received, 

under  receipt  fraudulently  signed  by  his  servant   .     .     .     .      ii.  10,  11 

limitations  on  master's  authority  shown ii.  11,  12 

master's  act,  in  excess  of  his  authority,  not  binding  on  the  own- 
ers, nor  upon  their  assignees ii.  12 

the  English  Bills  of  Lading  Act  makes  the  bill  of  lading  con- 
clusive against  the  party  signing  it,  but  does  not  enlarge  the 
liability  of  the  ship  or  owners ii.  12,  13 

owners  are  not  estopped  from  showing,  as  to  innocent  indorsees 
for  value,  that  statement  made  by  master  in  bill  of  lading,  in 
excess  of  authority,  is  untrue       ii.  13,  14 

what  are  and  what  are  not  within  the  master's  authority  in  re- 
spect to  bills  of  lading ii.  14 

shipowner  not  estopped  by  master's  signature  from  showing  that 

the  goods,  or  some  of  them,  were  never  put  on  board      ...       ii.  14 

the  decisions  in  this  country  are  in  conflict ii.  lo 

Armour  ;•.  Michigan  Central  R.  R.  Co.,  in  New  York,  is  the  lead- 
ing case,  holding  contra  to  the  English  cases ii.  15 

it  assumes  that,  in  New  York,  Grant  v,  Norway  had  been  over- 
ruled            ii.  15 

but  it  was  "distinguished,"  not  overruled  thtsie ii.  15 

and  the  English  cases  on  the  subject  were  treated  as  well  decided  ii.  16,  17 

on  the  ground  on  which  Grant  v.  Norway  was  distitiguished  in 
the  New  York  cases.  Armour  t;.  Railroad  is  shown  to  be  badly 
decided ii.  18-20 

distinction  stated  between  negotiable  paper  and  bills  of  lading    .       ii.  20 

distinction  shown  between  New  York  cases  named  and  Grant  v. 

Norway ii.  20,  21 

marked  distinction  between  different  classes  of  agents   ...      ii.  21,  22 

unsoundness  of  rule  in  New  York,  etc.  R.  R.  Co.  v.  Schuyler,  as 

to  power  of  agents  shown ii.  22,  23 

previous  unanimous  judgment  of  the  New  York  Court  of  Ap- 
peals establishes  a  contrary  rule ii.  23 

followed  by  the  establishment  of  an  unsound  rule  by  a  divided 

court ii.  24 

the  unsoundness  of  this  latter  rule  being  shown  in  the  case 

itself ii.  24, 25 

and  arises  from  the  misapplication  of  the  principle,  tnat  the  ap- 
parent authority  is  the  real  authority ii.  25 

illustrations  furnished  of  the  unsoundness  of  the  rule   ...      ii.  25-27 
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RAILWAY  FREIGHT  UECKirTS  AND  SHU'S  BILLS  OF 
LADING  —  {Conliiiui'l). 

other  New  York  cases  stated,  which  show  tlie  uiisouuduess  of  the 
rule  on  whicli  Armour  v.  Uaihoad  was  decidiid       ....      ii.  27,  28 

the  inistake,  as  in  the  New  Hruiiswick  case  of  Jones  v.  Foster, 
is  in  treating  the  acts  and  declarations  of  one  holding  out 
himself  as  agent  to  be  a  holding  out  by  the  principal       ...       ii.  2'S 

essential  distinction  pointed  out  between  bills  of  lading  and  ne- 
gotiable paper ii.  28,  2!( 

notwithstanding  bill  of  lading,  ship  not  liable  to  consignee  or 
indorsee,  where  goods  have  been  actually  shii>ped.  but  deliv- 
ered to  another  under  title  paramount ii.  20 

a /or/iV>n  ship  not  liable  when  no  goods  are  received ii.  29 

rule  as  to  one  of  two  innocent  parties  suffering  has  no  applica- 
tion where  the  misleading  act  is  done  by  a  third  person  with- 
out authority  or  misrepresentation  of  principal ii.  29-31 

distinction  between  a  statement  made  directly  to  a  defrauded 
part_^,  and  by  a  principal,  from  a  statement  to  a  fraudulent 
party,  repeated  by  him,  and  made  not  by  a  principal,  but  by 
one  out  of  the  scope  of  his  emi)loyment      . ii.  31 

in  this  respect,  Grant  v.  Norway  and  Armour  v.  Railroad  are 
similar  cases ii.  31,  32 

a  later  New  I'ork  case  in  an  inferior  court  ignores  the  distinction 
which  sliows  Grant  v.  Norway  to  be  well  decided,  and  Armour 
V.  Railroad  to  be  badly  decided ii.  32 

Kansas  case,  purporting  to  follow  the  New  York  case,  relies  on 
two  other  cases ii.  32,  33 

in  one  of  these  a  receipt  was  given  to  the  principals  themselves, 
who  were  held  estopped  by  their  own  act,  and  in  the  other  case 
it  was  held  that,  the  goods  not  having  been  received,  even  prin- 
cipals were  not  estopped  by  having  stated  otherwise  ....       ii.  33 

case  in  Nebraska,  purporting  to  follow  Armour  v.  Railroad,  in- 
correctly alleges  that  estoppel  was  overlooked  in  Grant  v.  Nor- 
way, although  it  was  there  expressly  decided  that  there  was  no 
estoppel  in  the  case ii.  34 

doctrine  of  the  English  ca.ses  summarized ii.  31 

case  in  Pennsylvania  decided  on  the  ground  that  as  New  Y'ork 
was  the  place  of  the  contract,  they  were  bound  by  New  York 
decisions ii.  Si,  35 

but  by  these,  even  as  shown  by  Armour  v.  Railroad  itself,  the 
latter  case  was  wrongly  decided,  and,  therefore,  if  bound  by 
New  York  decisions,  the  Peini.sylvania  case  was  also  wrongly 
decided ii.  3.") 

it  was  also  wrongly  decided  on  the  assumpticn  that  it  accorded 

with  tiieir  own  previous  decisions ii.  30 

neither  the  only  Pennsylvania  case  cited,  nor  the  English  case 

cited,  sustains  the  decision ii.  3ti 

decision  in  Armour  v.  Railroad  considered  not  only  unsound,  but 

most  pernicious  in  its  consequences ii.  36,  37 

leading  law-writers  in  this  country  do  not  sustain  the  doctrine  of 

that  case ...      ii.  37,  38 

the  holding  out  as  to  the  scope  of  the  agency  must  be  by  the 

principal,  not  by  the  agent,  to  bind  the  former ii.  39 
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KAILWAY  FREIGHT   llECEIFTS    AND    SHIPS    BILLS    OF 

LADING  — {Conliinu-d). 
tlie  New  York  "  rule"  relied  on,  as  to  the  power  of  an  agent  by  hia 

unauthorized  acts  to  bind  liis  principal,  considered  nonsensical   .    ii.  39 
tlie  correct  rule,  as  to  the  agtMit's  power,  quoted  from  Story  on 
Agency,  and  from  Smith's  Mercantile  Law,  and  supported  by 
an  immense  number  of  both  American  and  English  cases    .      ii.  39,  4U 
absurdity  of  ^jie  New  York  "  rule  "  demonstrated      .     .     .     .      ii.  40,  41 
•well  decided  New  York  cases  show  the  unsoundness  of  the  "  rule  " 

on  which  Armour  c.  Uailroad  rests ii.  41 

English  cases  being  in  antagonism  to  such  rule  shown  in  Mary- 
laud  case ii.  41,  4'J 

and  the  attempt  in  New  York  to  distinguish  the  English  cases 

sliows  the  unsoundness  of  Armour  c.  liailroad ii.  42 

numerous  American  cases.  State  and  Federal,  including  New 
York  caKes,  fully  stated,  to  show  the  unsoundness  of  the  New 
York  "  rule,"  and  the  unsoundness  of  the  decision  of  Armour 

I'.  Railroad ii.  43-G4 

long  before  Grant  r.  Norway  was  decided,  master's  unauthorized 
bill  of  lading,  in  hands  of  an  indorsee,  an  innocent  third  per- 
son without  notice,  held,  in  Massachusetts,  to  give  no  claim 

against  owner ii.  43 

and  this  in  a  case  too  where  the  goods,  for  which  the  bill  of  lad- 
ing was  given,  were  shipped ii.  43 

sc,  in  New  York,  it  was  held,  forty  years  ago,  t\  ^<  the  master's 
signing  a  bill  of  lading  not  within  scope  of  his  agency  did 

not  bind  owners ii.  43 

and,  ten  years  later,  it  was  there  held  that  while  the  master  was 
estopped  by  the  bill  of  lading,  the  owner  was  not  liable,  be- 
cause the  goods  were  not  shipped ii.  43,  44 

the  mtister,  not  the  owner,  was  estopped,  and  the  assignee  had  no 

better  rights  than  the  one  through  whom  he  claimed  ....        ii.  44 
the  principle  governing  such  cases,  supported   by  hundreds  of 
American  ah      English  cases,   well  stated   by  Chief-Justice 

Shaw ii.  44,  45 

showing  absurdity  of  the  "  rule  "  upon  which  Armour  t;.  Railroad 

is  made  to  rest ii.  45 

the  rule,  as  to  one  of  two  innocent  persons  suffering,  acts  in  favor 
of  the  shipowner,  and  against  the  party  taking  the  fraudu- 
lently signed  bill  of  lading ii.  45 

so  Gray,  C.  J.,  shows  that  a  special  and  limited  power  cannot  be 

enlarged  by  the  agent's  own  declarations ii.  46 

the  U.  S.  Supreme  Court  in  an  able  judgment  shows  that  the  ap- 
parent authority  of  the  master  is  only  to  sign  bills  for  cargo 
actually  shipped,  as  he  can  only  sell  the  ship  when  necessity 

makes  him  the  agent  to  do  so 11.  47-51 

same  principle  decided  in  the  same  court  long  before  Grant  v. 

Norway  was  decided ii.  51 

and  affirmed  in  other  decisions  in  the  same  court,  and  by  the 

other  Federal  courts ii.  51-56 

the  State  courts  of  Pennsylvania,  Jtlassachusetts,  Maine,  Ohio, 
Louisiana,  Rhode  Island,  North  Carolina,  Missouri,  and  Mary- 
land, have  all  given  decisions  of  a  similar  character    ...      ii.  56-63 
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RAILWAY  FREIGHT   RECEIPTS    AND    SHIPS    BILLS    OF 
LADING  — (ro/i^/HiW). 

exposure  of  tlio  unsoundness  of  the  New  York  "  rule  "  on  wLicb 

Armour  v.  Iliiilroad  is  made  to  rest ii.  01-74 

the  origin  and  history  of  tlie  rule ii.  Gl-73 

meaning  shown  of  "  appiuent  authority  "  being  the  real  authority,  ii.  GG-G9 

even  New  York  cases,  wliere  the  "  rule  "  is  formulated,  and  llie 

.  cases  they  cite,  show  its  unsoundness  as  aiipliud  in  Armour  v. 
Railroad ii.  70,  71 

well-decided  New  York  cases  show  that  an  agent  witli  limited 
and  circumscribed  power  as  a  railway  station-agmit,  or  a 
ship-master,  cannot  bind  his  princii)al  by  an  act  beyond  his 
authority ii.  70,  71 

the  case  in  whic  ;  the  "  rule"  originated  is  really  an  express  au- 
thority against  the  holding  in  Armour  r.  Uaihoad       ....       ii-  7;> 

and  the  original  case  itself,  acting  on  the  so-called  '■  rule,"  was  by 
a  divided  court ii   G4 

was  very  much  doubted  by  the  court  itself ii.  71,  72 

and  the  case  itself,  ba,sed  on  its  "  rule,"  was  actually  reversed  in 

tlie  New  York  Court  of  Errors .        ii.  Gl 

Story,  not  knowing  that  the  original  case  was  reversed,  cites  it,  not 
to  sustain  such  a  decision  as  Armour  v.  Iluilrofid,  but  to  sliow, 
in  effect,  that  an  agent  for  a  special  purpose  can  act  only  to 
the  extent  of  his  authority ii.  73,  71 

Armour  u.  Railroad  and  the  other  cases  following  it  are  shown,  on 
a  fair  analysis  of  the  "  rule  "  itself  on  which  they  rest,  to  have 

been  badly  decided ii.  7-i 

RATIFICATION.      (See    DinKCTORS    of    Comi-a.mks;    Infant; 
Rkscission;  Void  and  VoioABf.E.) 

in  England,  by  statute,  infant's  contracts  for  goods  not  necessa- 
ries, void,  and  cannot  be  rat'fied i.  110 

an  infant  on  coming  of  age  can,  at  common  law,  ratify  or  disallow 
his  contracts  not  for  necessaries i,  117 

affirmation  being  in  nature  of  new  contract,  any  contract  which 
an  adult  can  make  can  be  ratified  by  an  infant  on  coming  of 
age i.  117 

ratification  by  infant  must  be  with  intention  to  confirm  with 

knowledge  of  voidability i.  118,  128 

must  be  clear  and  unequivocal i.  123-lL'7 

mere  acknowledgment  of  existence  of  debt,  not  sufficient  for 
ratification,  —  there  must  be  promise,  with  knowledge  of  facts, 
of  assuming  a  liability  from  which  infant  knows  he  is  dis- 
charged by  law i.  130 

ratification  of  old  promise  of  marriage  by  infant,  insufficient  in 
England  under  Infants'  Relief  Act;  new  promi.se  necessary     .       i.  127 

question  for  the  jury  whether  new  promise  or  ratification  of  old       i.  127 

where  infant  bought  .stock  and  sold  part  after  attainir.g  major- 
ity, then  not  objecting  to  his  name  being  placed  on  the  list  as 
contributor,  he  affirmed  the  transaction  and  was  liable  for  his 
unsold  shares i.  127,  128 

under  statutes  requiring  infant's  promi.se  or  ratification  to  be  in 
writing,  there  must  be  a  recognition  of  the  debt  as  a  binding 
one i.  120 
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where  iiil'tiiit  elects  to  ulUrm  an  act,  he  must  do  so  as  a  whole     .       i.  129 

he  cannot  retain  personul  property  purchased,  and  plead  infancy 

as  a  defence  to  a  note  for  it i.  1^0 

married  woman's  contract  absolutely  void,  and  therefore  incapa- 
ble of  ratification i.  149 

a  married  woman  making  payments  on  stock  purchases  after  dis- 
ability removed,  cannot  recover  for  payments  made  during  dis- 
ability              i.  237 

by  abandonment  of  ship  as  between  insurers  and  insured,  owner 

does  not  ratify  wrongful  sale  by  master i.  265-270 

wliere  j)ower  exists  to  set  aside  unauthorized  acts  of  agent,  it 
should  be  duly  acted  on,  or  delay  may  amount  to  rati- 
lictitiou i.  295 

ratification  of  acts  of  directors  by  stockholders  estop  them  from 
setting  aside  such  acts  as  being  in  excess  of  autiiority  of 
directors i.  290 

on  ratification  by  directors  of  sale  of  stock  by  president  and 

cashier  to  themselves,  the  latter  are  concluded i.  2!(7 

where  directors'  purchase  of  company  void  of  fraud,  it  may  bo 

ratified  by  stockholders i.  299 

said  that  the  ratification  cannot  be  by  majority i.  299 

but,  generally,  in  absence  of  fraud,  it  can  be i.  299 

where  contract  made  by  agent  for  and  in  name  of  principal,  and 

latter  ratifies,  principal  bound  and  not  agent i.  302 

director's  purchase  of  stock,  deposited  witli  company  as  security, 
with  power  of  sale,  held  ratified  by  delay  and  laches  amounting 
to  ratification i.  301 

contract  induced  by  fraud  may  be  ratified  or  rescinded  by  party 

defrauded i.  312,  313 

company  can  adopt  and  ratify  without  seal  unauthorized  acts  of 

officers  of  co-npany i.  321 

under  English  Companies'  Acts  the  company  cannot  ratify  acts 

not  within  scope  of  the  memorandum  of  association    ....       i.  321 

where  purchaser  of  shares  might  rescind  contract  for  fraud,  but, 
with  knowledge  of  the  fraud,  iilfii'ms  the  contract,  he  cannot 
thereafter  rescind  it i.  367 

where  right  exists  to  object  to  shares,  that  right  may  be  lost  by 
delay  and  acquiescence i.  370 

acquiescence  gives  no  validity  to  issue  of  stock  beyond  limit  of 
corporation i.  391 

where  agent  sells  stock,  purchaser  giving  receipt  therefor  and 
paying  on  account,  and  company  ratifies  the  sale,  purchaser  is 
bound  as  a  stockholder i.  393,  394 

as  to  extent  to  which  town  voters  can  bind  municipality  in  New 

England  towns  by  ratification i.  409,  410 

as  to  ratification  of  municipal  bonds,  see  Municipal  Coupoha- 

TioN  Transactions,  and i.  406-443 

where  transaction  between  parties  occupying  fiduciary  relations 
has  been  in  good  faith  and  with  full  knowledge,  delay  and 
acquiescence  may  prevent  relief i.  452 

but  a  strict  rule  applies  as  to  this,  and  transaction  to  be  sus- 
tained must  be  very  clear i.  452-454 
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but  wliere  transaction  has  been  adopted  and  approved  and  is  on 
full  consideration,  long  delay  may  coiistitiito  laches  aud  amount 

to  a  conclusive  ratification i,  455,  450 

where  there  are  gross  lacliea  and  long  aciiuiescence,  some  strong 

impediment  must  be  sliown  to  justify  it i.  450 

sale  may  be  ratified  by  bringing  an  action  for  proceeds  ....      1.  400 
whore  party  signing  a  contract  us  agent  has  no  principal,  signer 
is  liable,  and  is  not  relieved  by  ratification  of  his  act  by  a 

stranger i.  7)^9,  540 

where  principal  acquiesces  in  acts  of  agent,  he  is  bound  though 

acts  were  witliout  authority       i.  593 

acquiescence  may  be  conclusive  even  against  the  requirements  of 

the  Statute  of  Frauds i.  59:$ 

ratification  of  acts  of  agent i.  622-0:50 

(See  Pkixcipal  and  Ac.icnt.) 

acceptance  of  goods  under  the  Statute  of  Frauds  may  be  implied 

where  not  duly  repudiated  after  receipt ii.  412 

REASONAHLE  TIME. 

where  seller  has  option  of  naming  a  day  by  which  price  of  goods 
sold  is  to  be  fixed,  and  does  not  exercise  it  in  reasonable  time, 
the  buyer  may  fix  the  day  and  notify  the  seller i.  96 

reasonable  time  for  giving  of  something  in  earnest  or  part  pay- 
ment to  take  the  case  out  of  the  Statute  of  Frauds  may  be  any 
time  before  action  brought,  in  absence  of  the  earlier  cancella- 
tion of  the  contract ii.  284 

RECEirr.     (See  Actual  Rkceipt.) 

REDUCTION   INTO   POSSESSION.     (See  Maruied  Women.) 

RESCISSION.     (See  Infant;  Ratikic.\tion  ) 

infant  has  riglit  to  rescind  contract  not  for  necessaries,  whether 
fair  or  unfair i.  110 

how  infant  may  rescind  his  contracts i.  118 

where  infant  seeks  rescission   of  contract  not  for  nece-ssaries, 

where  he  has  received  a  consideration  he  must  restore  it.     .     .      i.  122 

and  where  he  rescinds  a  contract  under  which  he  has  obtained 
goods,  the  vendor  can  reclaim  tiiini i.  123 

sale  by  guardian  of  stock-certificates  endorsed  by  infant  ward 

for  that  purpose,  held  revocable  by  infant i.  123 

Parsons,  Chitty,  Story,  and  some  of  the  English  cases,  are  to 
effect  that  when  infant  rescinds  contract  on  which  he  has  paid 
money,  he  cannot  recover  it  back i.  123 

this  doctrine  expre.ssly  repudiated  in  this  country i.  ';?3 

English  authorities  fully  examined i.  123-125 

conclusion  is  that  he  can  recover  money  back  where  considera- 
tion has  failed,  but  not  where  he  has  taken  benefit  under  ii;     .       i.  125 

cases  in  this  country  sustain  these  conclusions i.  125,  126 

infant,  for  fraud,  can   rescind  contract  and  recover  back  his 

money  paid  under  the  contract 1.  123 

acts  which  constitute  an  avoidance  or  rescission  of  infant's  void- 
able contracts i-  126 

the  avoidance  of  deed,  and  not  its  ratification,  the  law  requires 

to  be  equally  solemn  with  the  deed i.  127 
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infant   trustee  allowing  liis  name   to   be   used   in  proceedings 

against  liis  principal,  is  not  a  retraction  of  repudiation  of  lia- 

bilit.y  for  shares  registered  by  principal  in  name  of  infant   .     . 

rescission  of  deed  should  bo  within  rea.sunable  time,  or  delay 

may  amount  to  adirmance  or  ratification 

and  steps  should  be  taken  as  soon  as  can  bo  reiison ably  done  after 

party  is  aware  of  the  facts 

wliere  one  nominally  acting  as  agent  sells  his  own  property  to  his 

principal,  hitter  can  rescind  contract 

but  if  he  do  not  rescind,  or,  after  knowledge,  he  render  rescission 
impossil)lo,  he  cannot  recover  agent's  profits,  or  difference  be- 
tween price  paid  and  value i,  308, 

but  if  agent  fail  to  disclose  lii'»  interest,  prijicipal,  on  discovery, 
can  rescind  contract,  and,  if  rfc:'oission  is  impossible,  can  re- 
cover secret  profit  made  by  agent  i   ;nO- 

the  principal  cannot,  with  knowledge,  both  afiirm  and  rescind  i.  a08- 
contract  cannot  be  rescinded  unless  status  (juo  can  be  restored  .  i. 
where  allotment  of  shares  not  made  in  reasonable  time  applicant 

may  rescind  applicatioi^  ...         i. 

promoters  of  company  held  liable  to  refund  secret  profits  though 

contract  n  jt  rescinded i.  3G7, 

as   between   company  and  shareholder,  prompt  repudiation   of 
sliares  for  former's  fraud  good  defence  in  action  for  calls    .     .      i, 
RES  JUDICATA.     (See  Lis  rKNi.'i;Ns.) 

rules  governing i. 

RESTiTUT.'O    IN    INTEGRUM.      (See    Engmsii    Comi-aniks' 
Acts;   Infant.) 
where  lunatic's  contract  set  aside  because  of  his  notorious  in- 
sanity, doctrine  only  applies  to  extent  of  lunatic's  benefit  by 

contract 

where  lunatir's  want  of  capacity  was  known,  his  guardian  re- 
covered property  exchanged  witliout  res.  in  int 

where  party  has  contracted  innocently  with  person  of  weak  mind, 

contract  will  not  be  set  aside  w'thout  res.  in  int 

ii  fant's  and  idiot's  contracts  cannot  be  rescinded,  and  property 

r.'covered  back,  without  retuin  of  consideration 

whe  e  principal  has  right  to  rescind  his  agent's  sale  to  former, 
but,  after  knowledge,  acts  with  projierty  so  as  to  render  re- 
scission impossible,  he  cannot  recover  agent's  profit  ou  sale,  nor 

difference  between  price  and  value i.  308, 

but,  when  agent  fails  to  disclose  his  interest,  principal,  on  dis- 
covery, can  rescind  contract,  and  if  rescission  is  impossible  he 

can  recover  secret  profit  made  by  agent i.  310- 

doctrines  as  to  restitutio  in  integrum i.  3;il- 

promoters  of  company  held  liable,  as  occupying  fiduciary  rela- 
tion, to  refund  secret  profits,  without  rescission  of  contract  .  i.  367, 
party  rescinding  contract  for  fraud  must  do  so  i»  toto,  and  return 

what  he  has  received i.  406, 

the  doctrine  of  tesliiutio  in  integrum  does  not  apply  between  prin- 
cipal and  agent  as  between  vendor  and  vendee i. 

but  where  agent  fraudulently  sells  his  own  goods  to  his  principal, 
then  the  doctrine  applies i. 
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UEVOCATIOX.     (See  FinuciAUY   Uki.ahons  ;   I-'kaui)  ;    Gift; 

IIatikicatio.n;  Ukhci.ssion;  Sai.k.) 
SALE.  (Soo  Haii-mknis;  li.\i<Ti.u;  Dkiinitions;  Intoxicating 
Liqiioit  Sai.ks;  ri.KiMii;;  I'ltitM..  I'oi  ruicliiirtosiiiiil  Sulos 
by  Agents,  (.'oiiMnutioiis,  Drmikiinis,  Infanta,  Liuiiitics, 
jM.'nii(^il  Woiiieii,  Shii)-tiiu.stor.s,  etc.,  suo  luiiicr  tlieso  rc.ipco- 
tive  lieiidings.) 

what  it  is i.  l-.'Vi 

tninsfer  of  t lio  title  to  the  property  for  a  vuUiablc  eoiisitleratiou  is  i.  1 1/  scj. 

wliore  the  property  in  a  coniMiiiiiity  is  (lansferred  vxitliout  a  val- 
uable consideration,  it  ia  a  ;;i  It  and  not  a  sale     i.  L',  0 

where  identical  proiwrty  inoriijinal  or  aitereil  form  not  to  bo  le- 

tiiniod,  property  transfeiivd  is  sold,  not  baili-'d i.  4 

where  goods  are  s,)ld  payable  by  bill,  and  bill  is  given,  price  can- 
not be  recovered  until  period  of  bill  has  elapsed i.  7 

but  if  default  made  in  giving  bill,  action  lies  at  once  to  recover 

its  value.     (See  Action.) i.  7 

a  sale  imports  a  i/iiiit  pro  quo,  in  some  way  or  another,  enuring  to 

the  benefit  of  the  seller i.  11 

a  barter  or  exchange  is  a  double  sale i.  lO-l.':) 

whether  a   transaction   is  a  .sale  or  not   is  often  tested  by  its 

coming  or  not  within  the  Statute  of  Frauds i.  10 

an  agreement  to  maniifaotiire    himher,  not  coming    within   the 

Statute  of  Frauds,  is  not  a  contract  of  sale •  .     .         i.  I'J 

h.ay  being  delivered,  to  ho  paid  in  manun!  resulting  from  the 
feeding  of  the  hay.  the  property  in  the  mean  time  to  remain  in 
the  original  owner,  though  being  changed  in  form,  liie  title  did 
not  pa.ss  as  by  a  sale i.  I'i 

the  essentials  of  a  sale  are  .sometimes  stafoil  as  a  subject,  a  price, 

and  the  consent  of  the  coiitr.-ieting  parties i.  1(5.  17 

may  be  in  consideration  of  notes  previously  given i.  IS 

transfer  of  goods  for  goods  held  a  sale i.  1!) 

property  transferred  on  a  union  of  elmrchcs  without  pecuniary 

consideration,  not  ;v  salt; i.  10,  'JO 

goods  may  be  sold  to  laborers  and  paid  for  by  past  or  subsequent 

labor i,  "21 

wluue  goods  were  sold  payable  in  other  goods,  held,  in  Xew  York, 
that  while  there  was  a  sale  on  one  side,  there  was  none  on  tiie 
other;  soundness  of  the  decision  questioned i  22,12;) 

and  reversed  in  later  New  York  case i,  •_';> 

Statute  of  Frauils  complied  with,  on  sale  of  goods  for  goods,  by 

receipt  of  part  of  goods  as  ji.ayment ...         i,  21 

where  an  agent  is  an  agent  only  to  sell  goods,  he  cannot  barter 
them,  as  this  would  make  him  also  .agent  U)  buy;  he  must  sell 
for  money i.  20 

set-off  in  principle  is  a  double  sale  or  barter i,  :32 

sale  may  be  revoked  where  made  on  that  condition,  or  for  fraud 
or  mistake,  or  for  undue  influence  where  fiduciary  relations 
exist i.  8.") 

distinguishing  sale  from  bailment  there  must  be  intention  in 

former  to  pass  absolute  property  in  subject i.  02 

where  oral  agreement  for  sale  or  exchange  of  land,  it  is  within 

Statute  of  Frauds i,  02 
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wlieie  ti.e  facts  show  that  the  property  in  goods  hai  absolutely 

passe  J,  even  though  it  be  stated  that  it  shall  not,  it  is  a  sale  .  i.  96 
or  where  a  device  is  used  in  such  case,  it  is  still  a  sale  ....  1.97 
but  where  loss  by  sale  or  fire  remain  ■  iu  deliverer,  it  is  not  a 

sale i.  98 

ever;  where  the  agreement  provides  that  the  property  in  the  goods 

siiall  pass  on  subsequent  Otayment i.  98 

where  sale  t'>  be  converted  into  bailment,  property  passes  by  sale, 

and  is  subject  to  execution  against  vendee i.  98 

where  sale  with  right  of  re-purchase  and  right  not  exercised 

within  time  agreed,  the  re-purchase  fails,  but  money  paid  on 

account  is  recoverable  back i.  98 

S9  where  securities  transferred  to  receivers  as  absolute  owners, 

with  right  of  redemption,  it  is  a  sale,  and  if  right  not  exercised 

witiiin  agreed  time,  it  is  lost    ....         ....  .        i.  98 

but  where  property  is  only  to  pass  when  payment  made,  there  is 

no  ab.solute  sale  until  payment i.  98 

where  sale  actually  made  property  p<isses,  thougli  agreement  be 

otherwise,  but  where  there  is  no  transmission  of  property  there 

is  no  sale       i.  98 

even  though  goods  be  received  under  agreement  for  future  sale   .        i.  99 

ca.ses  of  mixed  sale  and  bailment i.  09,  100 

where  doubtful  on  facts,  question  for  jury  which i.  100 

where  bailee  has  right  of  electing  to  convert  bailment  into  sale, 

property  passr:)  on  election i.  100 

purchasers  agreeing  tc  pay  named  price  shows  sale,  where  sale  of 

goods  with  privilege  of  return i.  100 

power  to  sell  does  not  include  power  to  pledge i.  106 

though  where  power  to  sell  purchaser  may  obtain  title  against 

owner,  this  rule  does  not  apply  to  pledge i.  106 

where  property  held  without  power  either  to  sell  or  pledge  was 

sold,  title  did  not  pass .    i.  106,  107 

where  agent  sells  goods  against  authority,  principal  may  disaffirm 

sale  and  recover  good.'', i.  106 

bvt  n'^t  :,o  where  he  inirnsts  agent  with  indicia  of  right  to  sell, 

though  his  secret  in.«truvitions  are  violated i.  106 

seller  cannot  be  .agent  of  buyer i.  294 

sale  of  stock  passes  tl  e  dividends  declared  after  the  purchase,  as 

sale  of  anir»;als  passes  the  future  increase  .     , i   345,  346 

SEAL.     (See  Cokpouation  ) 
SET-OFE. 

payment  of  calls  on  unauthorized  stock  cannot  be  setoff  in  bank- 
ruptcy against  calls  on  authorized  stock i.  391 

fraud  to  treat  unpaid  sub.scription  for  stock  as  ordinary  indebted- 

ne.ss,  an?'  it  ir  not  a  s.ibject  of  set-off i.  403 

(See  I'ltiNCiPAL  AND  AciKNT,  as  to  setting  off  claims  by  and 

against  agents  ) 
rules  as  to  setoff  where  contract  made  by  agent  for  undisclosed 

principal i.  5'J4,  525,  544,  545,  595-597 

distinction  between  broker  and  factor  as  to  set-off i.  571 

factor  selling  under  del  credere  commission  as  his  own,  buyer 

without  notice  may  set  off  claims i.  f>76 
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SET-OFF— (Continued). 

where  goods  are  delivered  aa  a  sale,  the  transaction  is  a  set-off 

and  not  a  payment ii.  '272 

SHIP-MASTEU.    (See  Agents  of  Necessity;  Evidenck;  Lien.) 

is  agent  of  necessity i.  143,  liiO 

where  repairs  of  ship  are  necessary,  master  is  agent  of  necessity 

to  have  them  done i.  100 

by  civil  law  master  can  impawn  .ship  and  tackle  in  case  of  necessity      i.  L'  18 

and  so  early  held  to  be  common  law  of  England i.  248 

though  master  not  bound  to  repair  ship,  his  contract  for  necessary 

repairs  binds  owner i.  248 

legality  of  his  acts  depends  on  necessity i.  248 

wliere  such   exists  can   jettison  cargo,  or  can  sell  it;  can  buy 
materials  and  have  repairs  made,  and  can  agree  on  terms  of 

salvage  of  sliip  and  cargo i.  248 

in  extreme  cases  can  pass  title  to  ship  and  cargo i.  249 

sale  becomes  a  necessity  when  nothing  better  can  be  done  .     .     .      i.  249 
where  master  has  an  honest  purpose  and  condition  of  siiip  re- 
quires it,»he  can  sell i.  249 

where  acting  with  advice  of  others  of  skill  and  experience,  strong 

evidence  of  justification i.  249 

master  entitled  to  give  great  weight  to  sucli  a.ivice 1.  250 

justified  where  such  advice  would  be  followed  by  prudent  persoiis      i.  2.11 

his  Jigency  arises  from  the  necessity  of  things i.  251 

so  where  he  is  lu  port  where  owner  of  ship  has  credit,  he  has  no 

power  to  hypothecate  cargo i.  251 

nor  where  opportunity  of  communicating  with  owner      ....      i.  251 
can  only  sell  .ship  v. hen  acting  in  good  faith,  in  cxcicise  of  his 

best  discretion,  ai.d  under  compulsion  of  necessity      ....       i.  252 

such  necessity  must  be  a  moral  necessity  i.  252 

where  he  sells  without  necessity  ao  propertj  passes i.  25:i 

burden  on  purchaser  to  show  tliat  master  mr^de  sale  in  good  faith, 

sound  discretion,  and  of  necessity 1.  253 

where  great  delay  and  uncertainty  in  communicating  with  own- 
ers or  consignees,  master  may  hypothecate  ship,  freight,  and 

cargo,  for  necessary  repairs i.  253 

and,  in  such  ci  ?•>.  the  bottomry  bond  will  bin<l  the  cargo  as  well 

as  .ship  and  freight i.  2.")3 

as  master  is  f.gent  of  necessity  and  not  of  oiioice.  lie  must  com- 

Riiinicate  with  owners  or  consigneos  wiiere  that  is  foasihle  .     .       i   254 
where  unable  to  obtain  money  from  owner  for  necessary  riipairs, 
he  may  raise  money  for  repairs  by  bottomry  of  ship,  freight 

and  cargo .       i.  254 

when    money  .supplied    by  foreign  lender,  presumption  is  tha 
bottomry  security  was  contemplated,  the  piesunqition  beiii  ■ 

strenglhi'Mcil  wiiere  lendi.r  can  arrest  ship i.  254 

whether  money  advanced  is  loan  or  advance  on  freight  is  gov- 
erned by  facts  of  the  case i  254 

if  repairs  of  ship  prrdure  no  benefit  or  prospect  of  lienefit  to 

cargo,  master  cannot  bind  the  cargo  for  the  repairs     ....       i.  254 
even  where  the  owner  is  in.solveut  he  .should  be  commun.cated 
with  Vi'here  practicable,  and  if  not  done,  a  l-ottomry  bond,  (hough 
appearing  a  matter  of  necessity,  will  be  invalid     .     .    .    .   i.  255,  256 
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SHIP-MASTER— (Co«/(>(Mf(/). 

and  a  notice  to  owners  of  cargo  of  necessity  for  repairs  of  ship, 
but  silent  as  to  bottomry  bond,  bond  against  ship,  freiglit,  and 
cargo,  invalid  as  to  cargo i.  'J5G,  2i")7 

master  is  always  the  agent  for  the  ship,  and  in  special  crises  of 

necessity  is  the  agent  for  the  cargo i.  2^>7 

he  is  the  appointed  agent  to  the  ship;  the  involuntary  agent  of 

the  cargo i.  257 

where  necessity  for  sale  exists,  and  inability  to  communicate 
with  owner,  master  is  agent  of  owner  not  only  with  the  power 
but  under  the  obligation  of  acting  within  his  powers  for  the 
owner i.  2o8 

communication  need  not  be  made  where  an  answer  cannot  be 
obtained;  or  where  no  reasonal)le  expectation  exists  of  its  being 
obtained  in  time  before  sale i.  258 

where  goods  are  perishable,  immediate  sale  of  them  may  be 

necessary i.  258 

but  those  in  good  order  and  condition  usually  should  not  be  sold 
without  order  of  owners  on  communication  w  ith  them  ...       i 

if  master  sell  without  justification  he  makes  himself  personally 
liable 

when  master  justified  in  selling  at  intermediate  port     .     .     . 

only  extreme  necessity  will  justify  sale  by  master     .... 

whether  such  necessity  existed  question  of  fact  for  jury     .     . 

sale  only  justifiable  as  last  resort i.  259, 

as  master  is  an  ager.t  of  necessity,  such  agency  is  limited  by 
necessity,  and  therefore  cannot  giuierally  bind  owners  even  for 
necessaries  in  home  port ,    i,  259 

cases  in  this  country  considering  master's  duty,  power,  and 
liability ' i.  258 

proof  that  supplies  furnished  master  are  necessaries  must  be 
made  by  party  supplying i. 

in  England,  held  that  proof  niu.st  be  made  that  the  supplies  are 
such  as  prudent  owner  would  liave  ordi'red i. 

but  in  this  country,  in  some  cases,  the  decision  as  to  what  are 

necessaries  is  left  rather  to  tiio  master  than  to  the  supplier  .     .       i.  'J(il 

the  better  rule  would  seem  to  bo  that  the  burdi^n  of  proof  to 
show  that  the  supplies  are  necessary  is  on  the  party  supplying 
them .     .    i. 

fair  sujiport  by  evidence  of  existing  necessity  is  sufficient  .     .     . 

if  by  fair  inquiry  such  artieies  seem  necessaries,  and  are  fur- 
nished the  master  for  the  ship  in  good  faith,  the  necessary 
evidence  is  furnisheil    . i.  20^1 

where  money  for  necessary  sr.pplies  at  foreign  port  obtainable 
from  owner's  agent,  another,  who,  on  fair  inquiry,  could  have 
known  of  this,  cannot  recover  for  money  furnished  the  master 
for  the  ship i.  262-201 

principle  is  that  money  or  supplies  must  be  reasonably  neces- 
sary according  to  ordinary  course  of  prudent  conduct,  of  which 
jury  must  judge i.  2<)l 

therefore  not  necessary  for  master  to  obtain  from  others  when 
owner  or  agent  present  to  supply i.  2(51.205 

American  cases  examined  as  to  master's  authority    .     ,     .     .     i.  205-209 
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SHIP-MASTER—  (Continued). 

abandon iiK-iit  as  between  insurer  and  insured  does  not  estop 
owner  from  claiinin<;  that  sale  of  ship  was  not  necessary  L 

as  the  agency  is  limited  by  the  necessity,  where  thcs  charterer  is 
to  pr'^vide  fur  expenses  of  the  ship,  owners  not  bound  to  muster 
for  them 

as  master  is  agent  of  necessity,  he  must  act  for  best  interest  of 
parties  interested,  who  are  then  liable  for  necessary  ex{ienditure 

so  where  he  has  reasonable  ground  to  apprehend  capture,  may 
delay  ship  without  liability  for  damage  to  cargo  by  delay    .     . 

even  when  goods  are  perishable,  where  master  can  reasonably 
communicate  with  owners,  must  do  so,  or  sale  invalid     .     .    i, 

but  where  he  cannot  communicate  with  owners,  he  may  sell  part 
of  cargo  for  money  to  repair  vessel  ...  

sacrifice  for  such  purpose  subject  of  general  average,  whether 
made  by  sale  of  part  of  cargo  or  by  payment  of  marine  interest 

necessity  for  sale  must  be  under  circumstiinces  justifying  sale,  or 
it  will  be  invalid i. 

where  master  luild  out  as  agent  by  owners,  they  are  liable,  under 
his  contract,  for  repairs  and  equipments  to  vessel  .     .     .     .    i 

where  master  makes  sale  without  necessity,  and  not  as  agent  of 
charterers,  thoy  are  not  liable  for  his  acts i. 

where  bottomry-bonds  are  executed  by  master  of  foreign  ship 
as  agent  of  necessity,  for  repairs,  the  law  of  the  place  where 
ship  belongs  governs  the  nature  of  the  owners'  liability  .     .     . 

even  where  ship  is  lost,  if  cargo  can  be  saved  for  benefit  of 
owner,  unnecessary  sale  by  master  will  pass  no  title  to  pur- 
chaser of  cargo  as  against  owner  or  underwriters    .     .     .     .   i. 

nothing  but  necessity  can  justify  such  sale 

held  by  the  United  States  Supreme  Court,  as  in  Enojland,  that 
master  acts  for  owner  of  cargo  because  a  necessity  ari  ies      r 
him  to  do  so,  and  therefore  can  only  sell  or  hypothecate  in  ci^e 
of   necessity,   which   develops   his   authority  and  limits   hi 
powers 

burden  of  proof  on  buyer.r.r  lender  to  show  at  least  that  sale  or 
hypothecation  is  appauMitly  proper 

same  rule,  but  with  le-;s  strictness,  applies  to  hypothecation  of 
ship . 

where  cargo,  to  better  advantage  to  its  owner,  can  be  forwarded 
by  another  ship,  master  has  no  power  to  hypothecate  cargo  for 
repairs  to  siiip 

maritime  hypothecation  is  the  creature  of  necessity  and  distress  , 

bond  attaclies  to  ship,  !is  long  as  she  exists  in  specie,  and  to  cargo 
saved  for  unpaid  balance 

in  England,  held  inaster  cannot  create  a  lion  on  vessel  except 
by  bottomry  bond,  but  in  the  United  States  it  is  settled  that 
master  of  foreign  ship  may  create  a  lien  on  ship  without  'a 
bottomry  bond 

but  that  apparently  a  case  of  necessity  mu.st  exist  is  ancient  and 
well-established  law 

to  make  such  necessity  the  repairs  and  supplies  must  be  neces- 
sary, and  it  must  be  apparently  necessary  to  have  a  credit  to 
procure  them 

VOL.    II.  SI 
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where  master  has  funds  for  the  purpose,  and  lender  can  reason- 
ably ascertain  this,  then  apparent  necessity  does  not  exist  and 
owners  are  not  bound i.  279, 

bottomry  bond  invalid  where  master  can  reasonably  communi- 
cate with  owners i. 

insolvi'ncy  of  owner  does  not  excuse,  communication  should  then 
be  witli  his  assignees i. 

master  may  become  ex  necessitate  agf  nt  of  shipper  to  transship 
cargo,  though  representing  conflicting  interest  in  ship-owner  .      i. 

when  master  makes  justifiable  sale  of  foreign  vessel,  title  passes 
to  purchaser  withont  necessity  for  bill  of  sale 

law  of  the  I'nited  .States  recpiiring  the  register  to  be  inserted  in 
bill  of  sale  applies  only  to  American  ships;  it  has  no  applica- 
tion to  foreign  vessel  sold  by  master  by  necessity 

master'?  sale  under  stringent  necessity  is  binding  on  insurers,  but 
only  so  where  no  other  reasonable  alternative  left  him     .     . 

the  master  has  a  maritime  lion  for  his  expenditure  for  necessaries, 
even  against /«>.'i(«,/ir/e  purchaser  of  ship 

when  vessel  is  abroad,  master  is  agent  of  owners  and  can  make 
binding  contracts  for  freight 

but  when  owner  on  hand  and  attending  to  such  matters,  ship's 
master  has  no  Mich  jwwer 

but  where  owner  is  acting  only  as  supercargo,  master's  power  is 
not  affected 

and  the  master  may  be  both  agent  of  owners  to  deliver  cargo  and 
of  purchaser  to  receive  it 

master,  as  owners'  agent,  has  power  to  incur  necessary  expense 
to  save  sunken  vessel 

but  not  to  pay  claims  against  owners  before  he  became  master    . 

where  master  is  owner  pro  hac  vice,  he  is  alone  responsible  for  the 
supplies  he  purchases 

unless  where  owner's  authority  otherwise  may  be  implied  .     .     . 

generally  where  charterer  controls  vessel  and  master,  chartf  "er 
alone  responsible  for  master's  acts    .     y 

cliartorer  then  beoonics  owner  pro  hue  vice 

siiipper,  though,  has  a  lien  on  the  vessel  under  charterer's  bill  of 
lading 

and  where  vessel  in  distress,  lien  may  be  created  on  ship  for  neces- 
sary supplies  to  relieve  her 

master's  pmohase  in  foreign  p>rt  of  ship  generally  considered 
that  of  the  owners 

cannot  himself  purchase  where  he  directs  the  sale,  and  doubt- 
ful if  he  can  do  so  at  judicial  sale 

where  circuniiitances  justify  transfer  of  vessel  to  preserve  her 
from  plot  for  her  capture,  master  has  power  to  make  the 
transfer i 

only  controlling  necessity  will  justify  niastP"  in  selling  oil  of 
whaling  ship,  or  of  shipping  it  to  a  market,  without  instruc- 
tions from  owner i 

steward  in  the  habit  of  purchasing  supplies  for  steamer  held  to 
have  power  to  bind  owners  for  fuithei  purchases,  notwithstand 
ing  arrangements  otherwise  between  owners  and  steward    .     .       i 
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SHIP-MASTER— (Continual). 

mere  possession  ot"  goods  iii  ship  gives  master  i>o  {lower  to  sell 
them,  unless  coiistikuted  ugent  or  necessity  arises i.  202 

master's  duty,  ou  ship  becoming  disabled,  is  to  forward  cargo  if 
he  can i.  292,  21»;J 

and  has  no  right  to  sell  at  port  of  necessity,  if  he  can  forward     .       i.  2&.i 

and  where  he  re-ships  goods  to  liisown  order,  and  they  are  sold 
by  his  agent,  no  property  in  the  goods  passes  to  the  purchaser 
though  paying /wHU^V/e  price  for  the  goods 

where  goods  are  transshipped  by  necessity  they  are  liable  for  the 
increased  freight,  if  any 

on  wrongful  capture  of  vessel,  master,  as  agent  of  necessity,  rep- 
resents all  interests  involved,  as  owners,  freighters,  and  insur- 
ers, at  their  common  charge 

as  to  duty  of  iiaster  and  crew  in  case  of  capture  of  ship,  and  as 
to  relations  arising  therefrom 

ship-owner  may  eiect  to  allow  master  to  purchase  ship  fur  him- 
self       

ship-masters  fraudulently  signing  bills  of  lading  for  goods  not  re- 
ceived    ii-  1  -74 

(See  Railway  Frkigiit  Ufxkipts.) 

ship's  contract  for  through  carriage  of  goods ii.  75-21.) 

(See  Railway  Contkacts.) 
SPECIAL  DAMAGES.    (See  Action  ;  Measlke  of  Damages.) 

set-off  not  a  good  plea,  against  a  claim  for i.  2:} 

SPECIFIC   GOODS.     (See   Action;   Dkkinitions;   Indebitatus 
Assumpsit;   Sale) 

after  time  for  delivery  of  goods,  to  be  paid  for  other  goods,  has 
elapsed,  contract  is  turned  into  a  money  tl(4)t 

but  an  action  for  special  damages,  on  principle,  is  also  maintain- 
able       

where  not  delivered  at  time  agreed  on,  held  that  a  note  for  a  sum 
certain,  payable  in  specific  goods,  becomes  a  liquidated  sum, 
and  the  goods  may  be  refused 

Blackburn's  statement  that  property  in  goods  cannot  pass  until 
the  siiecitic  individual  goods  are  agreed  on,  doubted  .... 

agreement  enforced  to  pay  debt  in  specific  goods i.  27-2!> 

mortgageii's  agreement  to  receive  specific  goods  in  payment  of 

mortgage,  aflirraed  by  Supreme  Court  of  the  United  States     .  i.  29,  '.M) 

payment  in,  is  good  accord  and  satisfaction i.  29 

extinguishes  the  d^b'  and  is  pleadable  in  bar  of  the  action      .     . 

where  accepted  in  satisfaction  of  debt  court  will  not  estimate 

their  value 

STATUTE   OF   FRAUDS.     (See  Fuauds,  Statute  of.) 
STATUTE  OF  LIMITATIONS. 

where  right  of  election  in  bailee  to  convert  bailment  into  sale, 
stiitute  begins  to  run  at  time  of  election,  action  accruing  then 

is  not  bar  as  to  claims  against  married  women's  separate  estate 
for  money  for  necessaries 

applies  where  action  is  not  to  rescind  contract,  but  is  in  nature 
of  action  for  deceit 

statute  only  runs  from  time  of  order  of  court  when  order  made 
for  call  of  payment  on  shares  of  stock 
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STATUTE   OF  LTMITATIONS  — (CoM^/merf). 

runs  as  against  coupons  from  their  due  date  irrespective  of  date 

of  bonds i.  395 

where  there  is  an  agreement  to  receive  services  or  goods  in  part 

payment,  and  they  are  so  received  and  taken,  the  case  is  taken 

out  of  the  statute ii.  272,  304 

where  anything  is  received,  upon  agreement,  in  reduction  of  a 

debt,  it  takes  the  case  out  of  the  statute  of  Limitations    ii.  273,  274, 

(See  Bartkr.) 

an  agreement  in  writing  that  an  amount  shall  be  credited  is  not 

a  payment  to  satisfy  the  statute  until  actually  credited   ...      ii.  308 
(See  Karnkst  ok  Part  Paymk.nt.) 

the  payment  mu.st  be  made  on  account  of  the  debt  for  which  the 

action  is  brought,  and  as  a  part  payment  of  a  greater  debt  .    .     ii.  308 

cases  under  the  statute ii.  309 

STOCKIIOLDEIIS.  (See  Corporation;  Directors  ok  Compa- 
nies; English  Companies  Acts;  Incorpokated  Compa- 
nies IN  THE  United  States  ) 

ratification  of  acts  of  directors  by  stockholders  estops  them  from 

setting  aside  such  acts  as  being  in  excess  of  directors'  authority       i.  290 

have  larger  power  than  directors  in  purchase  of  company's  bonds 

or  other  liabilities i.  29fi 

no  rule  to  prohibit  shareholder  from  dealing  with  company    .  i.  296 

stockholder   knowingly  purchasing   stock    illegally  issued  and 

voting  for  directors  is  concluded  by  his  acts i.  297 

minority  of  stockholders  can  sustain  proceedings  for  fraud  against 

company  and  others  participating i.  297 

but  they  will  lose  this  right  by  unreasonable  delay i.  297 

usually  the  directors,  as  agents  of  the  company,  are  responsible 
to  it  for  official  misconduct  and  fraud,  and  not  to  action  of  in- 
dividual stockholders i.  297 

before  an  individual  stockholder  can  set  aside  proceedings  of  com- 
pany he  must  show  substantial  grievance,  and  exhaustion  of 
efforts  with  the  company  itself  for  relief i.  297-300 

relation  of  trustees  and  cesfuLs  qne  trust  not  created  between 
stockholders  and  corporation,  but  exists  between  directors  and 
stockholders _ i.  298 

directors  are  only  liable  as  between  themselves  and  stockholders 

where  there  has  been  negligence  or  fraud i.  298 

purchases  by  directors,  as  trustees  of  stockholders,  may  be  set 

aside  at  will  of  beneficiaries i.  299 

and  sales  of  corporate  property  are  set  aside  where  directors  are 

interested  therein i.  299 

generally  stockholders  may  purchase i.  299 

and  where  matter  void  of  fraud,  director's  purchase  may  be  rati- 
fied by  stockholders i.  299 

said  that  ratification  of  directors'  acts  cannot  be  by  majority  of 

stockholders '.     .       i.  299 

but,  generally,  in  absence  of  fraud,  it  can  be i.  299 

majority's  powers  extend  to  all  business  of  company,  but  not  to 

matters  beyond  its  powers i  299,  300 

directors,  as  stockholders,  not  even  quasi  trustees i.  300 
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STOCKHOLDERS  —  (Continueil). 

where  corporation  is  acting  beyond  its  power  equity  will  interfere 
on  behalf  of  single  stockholder,  but  within  its  powers  majority 

governs i.  300 

as  to  rights  of  minorities i.  300 

stockholders  may  repudiate  as  fraudulent,  contract  between  com- 
pany and  another  company  in  which  their  directors  are  in- 
terested      i.  302 

single  stockholder  has  same  rights  against  corporation  for  protec- 
tion of  individual  rights  as  third  party i.  302 

but  only  in  extreme  case  can   act  for  corporation's  protection 

against  acts  of  third  parties i.  302 

no  ground  for  stockholders,  who  refused  to  aid  in  paying  debt 
of  company,  objecting  to  fair,  open  purchase  by  director,  of 
company's  property,  because  purchase  resulted  beneticially  to 

purchasing  director i.  300 

interesting  Canadian  case  where  Supreme  Court  of  Canada  held 
(reversed  by  Privy  Council)  that  director  could  not  vote  as 
stockholder  to  sustain  honCiJide  contract  between  him  and  the 

company,  and  that  such  contract  was  invalid 1.  300 

unsoundness  of  such  conclusions  shown  by  the  Privy  Council      .      i.  307 
STOPPAGE  IN  TllANSITU.     (See  Acceptance;  Actual  11k- 
ceipt). 
an  agent  paying  his  own  money  for  goods  may  have  right  of  stop- 
page in  transitu  as  >juasi  vendor i.  543 

too  late  to  affirm  unauthorized  acts  of  stoppage  in  transitu  by 

agent,  after  intervention  of  other  rights i.  G23,  624 

bUPEItlNTEXDENT. 

where  work  to  be  .approved  by,  sub-contractors  not  affected  by 
disapproval  of,  where  they  have  performed  their  contract  .     .       i.  306 
TRADE. 

includes  buying,  and  selling,  and  exchanging  or  commerce,  and 

traffic  generally i.  4 

TROVER.     (See  Pijincipal  and  Agent.) 

unsound  proposition  by  Lord  Chelmsford  as  to  conversion  by  in- 
nocent third  party  of  goods  purchased  from  one  obtaining 

them  fraudulently i.  549 

where,  though  fraud,  title  passes  to  the  party  committing  the 
fraud,  innocent  third  party  may  obtain  good  title,  so  that 

trover  will  not  lie  against  him i.  540 

doctrine  as  to  conversion  fully  considered i.  549-557 

TRUST.     (See  Evidence;  Fiduciary  Relations;  Gift;  Mar- 
ried Women;  Principal  and  Agent.) 
not  where  property  in  goods  passes  absolutely  for  a  price;  a  sale 

then i.  18 

trusts  in  married  women's  estates  created  in  equity 1.  200 

Statute  of  Limitations  not  bar  to  claim  against,  fo'  money  for 

necessaries i.  20.'5 

to  make  husband  trustee  for  wife,  clear  evidc*nce  required  ...       i.  223 
but  trust  raised  ia  husband,  even  in  gifts  of  him  to  wife,  where 
intention  clear,  where  no  other  is  interposed  as  trastee  ...       i.  225 

directors  of  companies  only  quasi  trustees i.  300 

notwithstanding  the  trust  relations,  sale  to  president  by  directors 
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TRUST  — (Continued). 

of  coinpauy  for  benefit  of  company,  and  for  full  value,  bus* 

tained i.  303 

so  bond  and  mortgage  for  necessary  loan  to  company  by  directors 

authorized  by  stockholders,  good i.  303,  304 

where  notice  of  trust  ou  face  of  stock-certificatfis,  purchases  are 

affected  by  the  trust i.  405 

where  notice  of  trust,  purchaser  is  put  on  inquiry  as  to  its  nature      i.  405 
goods  purchased  by  agent  with  principal's  money  are  impressed 

witlj  a  trust  even  in  hands  of  agent's  assignee  in  bankruptcy  .       i.  517 
TRUSTEES  AND  CESTUIS  QUE  TRUST.     (See  Dikectoks; 

FiDUciABY  Relations;  Stockholueus.) 
ULTRA  VIRES. 

acts  of  a  company  under  English  Companies'  Acts,  beyond  scope 
of  memorandum  of  association,  as  buying  its  own  shares, 

ultra  vires i.  31*1 

UNSOUND  DECISION.     (See  Fkee  on  Boaud;  Gift;  Inkants; 
Marui ED  Women;  Rescission;  Sale;   Void  and  Void- 
able.) 
USAGE.     (See  Corporation;  Custom;  Principal  and  Agent.) 
VOID  AND  VOIDABLE.    (See  Drunkards;   Fiduciary  Rela- 
tions; Idiots;  Infants;  Lunatics;  Married  Women.) 
confusion  existing  between  these  terms,  *'  void  "  being  often  used 

where  "  voidable  "  only  is  meant i.  110 

infant's  deed  voidable,  and  not  void,  as  are  all  his  other  contrncts 

except  those  for  necessaries i.  122-127 

how  his  acts  may  be  avoided i.  122-127 

infant's  contract  being  voidable  and  not  void,  he  is  liable  as  con- 
tributor on  selling  part  of  the  stock  after  majority,  and  allow- 
ing his  name  to  be  placed  on  the  list i.  127 

lunatic's  contracts  voidable,  and  not  void i.  142 

as  are  those  of  idiots  before  inq      t  found i.  14U 

married  women's  contracts  absolutely  void,  and  therefore  incapa- 
ble of  ratification i.  140 

mistake  by  English  judges  as  between  void  and  voidable  ...       i.  150 

another  instance,  as  to  the  contract  of  a  lunatic i.  101 

where  contract  of  directors  of  company  with  another  company  in 
which  they  are  interested  is  fraudulent,  the  contract  is  void- 
able, and  may  be  repudiiited i .  302 

director's  contract  with  company  may  be  affirmed  by  stock- 
holders       i.  30G-30« 

as  may  the  sale  by  him  of  property  to  the  company  after  latter 

have  full  knowledge  of  facts i.  308-310 

agreement  induced  by  fraud  is  not  void,  but  voidable  only  at  will 

of  party  defrauded i.  313-314 

but  where  not  avoided,  other  interests  may  arise  to  m^ke  it 

binding  on  contractee i.  328-331) 

contract  voidable  for  fraud  is  valid  till  rescinded i.  341 

transactions  between  trustee  and  cestui  qw  trust  are  voidable  only 

at  the  election  of  the  Litter i.  455, 463 

Bach  transactions  are  not  absolutely  void i.  46;i 

holding  of  the  United  States  Supreme  Court  contra,  unsound  .     .      i.  463 
and  not  sustained  by  the  authority  they  cite i.  463,  464 
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VOID   AND  VOIDABLE  — (C'ofi<m««0. 

such  contracts  may  be  ratified  at  the  will  of  the  cestui  que  trust, 

sui  juris i.  464 

and  will  not  be  avoided  at  the  will  of  the  trustee i.  465 

numerous  cases  stated  in  which  such  transactions  liave  been  rati- 
fied by  cestui  que  trust i.  464,  465 

and  laches  on  the  part  of  the  cestui  que  trust,  with  full  knowledge, 

has  been  held  to  amount  to  confirmation  and  acquiescence  .    i.  464,  465 

but  length  of  time  will  not  amount  to  acquiescence  unless  with 

knowledge  that  trustee  was  a  purchaser i.  465 

fraudulent  sale  voidable,  when  subject  not  transferred  to  inno- 
cent third  party,  where  property  lias  passed i.  549,  550 

but  latter  takes  no  title  where  property  did  not  pass  to  fraudulent 

party i.  549,  550 

decree  of  a  judge  sitting  in  a  case  in  which  he  has  an  interest  is 

voidable,  and  will  be  set  aside i.  622 

WAGES. 

payment  prohibited,  in  England,  in  goods  or  otherwise  than  in 
current  coin  of  the  realm i.  25 

conviction  sustained  where  note  for  goods  given  within  jurisdic- 
tion of  convicting  justices,  though  shop  where  goods  were  to  be 

delivered  was  not i.  25 

WAIVER.      (See  Allotmkxt  of   Sharks;    Ratification;   Rk- 

8CISSION.) 

WORK  AND  LABOR.     (See  FnAuns,  Statute  of.) 

past  or  subsequent,  may  pay  for  goods i.  21 

labor  performed  for  land  not  recoverable  in  money  unless  con- 
veyance of  land  refused i.  23,  24 

contracts  for  work  and  labor  not  within  tlie  17th  section  of  the 

Statute  of  Frauds ii.  253 

count  for  work  and  labor  will  lie  where  the  work  is  dono  on  tiift 
plaintiff's  own  materials,  and  in  which  no  property  passes  un- 
til completion  and  acceptance ii.  'JtS,  254 

otherwise  where  the  work  is  done  on  the  materials  of  the  other 

party ij.  254 

but  it  lies  where  the  work  done  is  on  a  subject  that  is  not  the 
subject  of  a  sale,  as  in  using  .skill  on  part  of  a  patented 
article ii.  254,  255 

but  it  does  not  lie  where,  aftnr  conipletinn  of  the  work,  there 
nas  been  an  appropriation  of  the  article,  ;ind  an  a.ssent 
thereto ii.  25.'),  256 

trover  for  the  article  will  there  lie  by  the  vendee  against  the 

vendor's  assignee ii.  255,  256 

while  the  article  remains  unfinished  the  property  does  not  pass    .     ii.  256 

count  for  work  and  labor  and  materials,  and  not  for  goods  sold 
and  delivered,  lies  for  building  an  engine  and  fixing  it  to  de- 
fendant's premises ii.  256,  257 

as  it  does  for  work  and  labor,  and  materials,  in  the  construction 

of  a  fixed  building  ii.  257 

count  for  goods  sold  and  c'elivered  only  lies  where  the  property 

passes ii.  257,  258 

count  for  work  an<l  labor  lies  for  printing  a  treatise  for  the  author, 

and  is  not  within  the  statute ii.  258 
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WORK  AND  LAmOK  — (Continued). 

and  8o  where  the  essence  of  the  contract  is  for  work  and  labor, 
and  the  materials  furnished  are  merely  ancillary     .     .     .     .  ii,  2.'38,  259 
.    Atkinson  v.  Bell  is  distinguished  as  the  case  of  an  order  for 
goods  to  be  manufactured,  on  the  coinpltition  nnd  acceptance 
of  which  the  action  is  for  goods  sold  and  delivered      .     .     .  ii.  258-260 

the  cases  and  the  subject,  containing  irreconcilable  dicta,  dis- 
cussed   ii.  280,  261 

where  the  work  is  done  on  the  materials  of  the  employer  so  that 
the  property  remains  vested  in  him,  work  and  labor  lies      .     .      ii.  260 

but  where  the  property  remains  in  the  maker,  outside  of  express 
contracts  for  work  and  labor,  or  where  such  a  contract  is  to  be 
implied,  and  the  subject  is  the  subject  of  a  sale,  the  contract  is 
within  the  17th  section  of  the  statute ii.  2<il 

this  deduction  sustained  in  Lee  v.  Griffin  in  the  extreme  case  of 
a  contract  for  making  two  sets  of  teeth,  which  was  held  to 
come  within  the  17th  section  of  the  statute ii.  261,  262 

the  cases  further  reviewed  sustaining  the  above  conclusions    .  ii.  262-264 
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